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STATE OF WEST VIRGINIA

STATE BOARD OF EXAMINERS OF LAND SURVEYORS

111 Central Avenue P.O. Box 1248, Oak Hill, West Virginia 25901
Telephone (304) 465-1653

July 27, 2001

Secretary of States Office
Attn: Ms. Judy Cooper
Administrative Law Division
Building 1, Suite 157-K
1900 Kanawha Blvd., East
Charleston, WV 25305

Dear Ms. Cooper:

As Chairman of the West Virginia State Board of Examiners of Land Surveyors, please
except this as notification and authorization on behalf of the Board for the filing of Title
23 Legislative Rule Board of Examiners of Land Surveyors Series 1 entitled “Rules and
Regulations for Practice of Land Surveying in West Virginia”.

If you need any further approval or authorization of these rules that are to be filed by our
Consultant Marjorie Martorella, please do not hesitate to contact me. You may notify
the Board Office or contact me directly at my business office in Glenville at

(304) 462-5634.

Sincerely:

ooy 0.4k

Gregory A. Smith
Chairman of the Board

Filingrulestitle23series1




Proposed Amendments to 23CSR1
Rules and Minimum Standards for the Practice of Land Surveying

SUMMARY

This rule establishes Rules for the licensing of land surveyors in West Virginia and
minimum standards for the practice of land surveying. It defines certain acts which would make a
licensee subject to disciplinary action and provides for regulation of the profession by the
Board of Examiners of Land Surveyors. It also permits to Board to increase certain fees to
maximum levels set in the Rule.

STATEMENT OF CIRCUMSTANCES REQUIRING THE RULE

Code §30-1-1 et seq. established certain requirements incumbent upon all licensing boards
related to the regulation of occupations and professions. Prior to the enactment of this article, the
practices of Board of Examiners of Land Surveyors emphasized protecting the public by assuring
that members of the profession were qualified. Although Code §30-13A does provide for
discipline of land surveyors, it is primarily a registration law. This is the first time the Board has
reviewed its existing rules since the enactment of Article 1. The rule puts the Board in
compliance with its additional statutory duties to monitor the practice of the profession, provide
for continuing education, and establish a process to discipline licensees who violate certain
minimum standards. The fee increases permited by the rule are necessary to support full-time
staff to effectively administer the Board’s functions. During the Regular 2001 Legislative
Session, the Legislature enacted SB 720, requiring the Board to file this rule an emergency rule
not later than July 1, 2001.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Rules and Minimum Standards for the Practice of L.and Surveying in West Virginia

Type of Rule: _X Legislative Interpretive Procedural

Board of Examiners of Land Surveyors

Agency:

PO Box 1248
Address:

Qak Hill, WV 25901

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT THEREAFTER

ESTIMATED TOTAL

0 0 0 0 0
COST

PERSONAL SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERATIONS

EQUIPMENT

OTHER

2. Explanation of Above Estimates:
The rule permits the Board to raise fees 1o a maximum set in the rule but increases would not take place

until further action of the Board.

3. Objectives of These Rules:

To provide for the examination and licensure of land surveyors and to protect the public through the
enforcement of minimum practice standards.




Rule Title: Disciplinary and Complaint Procedures for Land Surveyors

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:
None.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:
Land Surveyors support the administration of all Board Functions through fees and the rule permits the
increase of fees.

C. Economic Impact on Citizens/Public at Large.

None.

Date: L////Je /-? 200 /

Signatyre of Agency Head or Authorized Representative:
/écmu/ ﬁ M C 4:?//'/}2424
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ESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule.)

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM :(4gency Name, Address & Phone No )OI Of Examiners of Land Surveyors
PO Bpx 1248

Oak Hill, WV 25801
(304) 465-1653

LEGISLATIVE RULE TITLE: Rules and Minimum Standards for the Practice of Land
Surveying

1. Authorizing statute(s) citation WVC 30-1-7a. 30-13A-4

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period;

June 15, 2001

b.  What other notice, including advertising, did you give of the hearing?

Newsletter; copies to be mailed to licensees

¢.  Date of Public Hearing(s) or Public Comment Period ended:

July 16, 2001

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached No comments received




¢.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

f Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

Gregory Smith, Chairman
Board of Examiners of Land Surveyors

PO Box 1248
OeeHill-WAL

(304) 465-1653

g IF DIFFERENT FROM ITEM ‘P, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

Marjorie Martorella
1409 Robin Hood Road
Charleston, WV 25314

(304) 744-3264 or (740) 867-3636
lilith_martor@hotmail.com

3. If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place

of a hearing for the taking of evidence and a general description of the issues to be
decided.




Date of hearing or comment period:

Comment period June 15- July 16, 2001

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

DNA

Attach findings and determinations and reasons:

Attached




23CSR1

TITLE 23
LEGISLATIVE RULE
BOARD OF EXAMINERS OF LAND SURVEYORS
SERIES 1

RULES AND MINIMUM STANDARDS FOR PRACTICE
OF LAND SURVEYING IN WEST VIRGINIA

§23-1-1. General.

1.1. Scope -These rules and-regutations are promulgated by the State Board of Examiners of
Land Surveyors to govern licensing of Land Surveyors in West Virginia.

1.2, Authority -W. Va. Code §§30-1-7a and 30-13A-4(a)
1.3. Filing Date-
1.4. Effective Date-

§23-1-2. General Purpose.

2.1. These Rules and-Regutations with the Minimum Standards of Practicefortheperformance

of Boundary—Surveys for_the practice of land surveying are promulgated for the purpose of
administration and enforcement of Chapter 30, Articte Articles 1 and 13A of the West Virginia Code.

§23-1-3. Definitions

3.1, Terms D by Statute -- Terms defined in 30-13A-2 have the same

meanings when used in this rule unless the context or subject matter clearly requires a different

interpretation

3.2.1.a_False swearing or perjury in a court proceeding related to the applicant’s practice of




23CSR1
land surveying;

3.1.2.b, Felonies involving theft, bri mbezzlement. forgery. falsificati T ion of
rds, fraud, or misrepresentation; and

32.1.c. Any other felon monstrating a lack of business integrity or business hon
322 “Owner,” when in th nte f ownership requi for firms seeking a

certificate of authorization to engage in the practice of land surveying, means a person who owns at

1 majority interest of a firm or busin nti

act. t
laws:

32 . Perform in_violation of standar i 1 r_generall

standards for the practice of land surveying amounting to intentionally deficient or grossly negligent
performance on a contract;

3.d.An f riQus an mpelling natur ntin knowin willful

misconduct in the practice of land surveying.
§23-1-4. Qualifications Of Applicants For Licenses; Exceptions; Fees; Examinations.

4.1. To be eligible for a license to engage in the practice of land surveying, the applicant must
meet the requirements as set forth in W. Va. Code §30-13A-5.

4.2. Any applicant for such a license shall submit an application on forms provided by the board.
Such The application shall be verified and shall contain a statement of the applicant's education and




23CSR1

experience, the names of five (5) persons for reference (at least three (3) of whom shall be licensees,
or persons eligible for a license hereunder, or persons authorized in another state or country to
engage in the practlce of land surveymg, who have knowledge of his Q r_her work). lu_supp_Qn_Qf_an

¥

a_.. .

of aland snmeym_a,de by Ihg a,ppl icant. An applicant shall pay to the board w1th hlsapphcatlon an

examination fee as the board shall determine not to exceed the exact cost of the examination or in any

instance to exceed tm—hmuircdﬁioﬂms—(ﬁﬁ%fee%fnmﬂmrmchmonmmmd—by—thc
Eegistature th 300.00).

4.3. Examinations shall be held at least once each year at such time and place as the board shall
determine.

4.4. The scope of the examination and methods of procedure shall be determined by the board.

An applicant who fails to pass any part(s) of the examination mayreapply-at-anytime-to-take-the
faﬂt&pmfs)-mdﬁaﬂ-ﬁmwdmmkmfomaﬁmmqmstcd—bythﬁmd _for_sm_o_sggm_e

i li il n fh n1nf rh ix times m

t_e_b_o_am Each such apphcatlon shall be accompamed by an examination fee to be determmed by
the board not to exceed the exact cost of the examination or-any-increased-amount- mandated-by-the

§23-1-5. Issuance Of License; Notice Of Expiration; Renewal; Renewal Fee; Display;
Certificate of Authorization.

5.1. Whenever the board finds that an applicant meets all of the requirements for a license to
engage in the practice of land surveying, it shall forthwith issue to-htmrstuch the license; and otherwise
the board shall deny the same license. All licenses, whether original or renewal, shall expire on the
thirtieth day of June following the date of issuance or renewal. The secretary-treasurer of the board
shall mail to every licensee, at least thirty (30) days prior to the expiration of such license, notice of
the expiration date and the amount of the renewal fee. A license may be renewed without
examination upon application for a renewal on a form prescribed by the board and payment to the
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board of an annual renewal fee of forty-dottars($46-66); determined by the board, not to exceed one

hundred dollars($100.00) orany-increased-amount-mandated-by-the Eegistature. If a license is not
renewed when due, the fee shall increase ome-doltar($1-66)ypermonth up to twenty per cent (20%)

of the annual renewal fee for each month or fraction thereof that such renewal fee is not paid, up to
a maximum of thirty-six (36) months. No license-shalt may be renewed after expirationof-sard failure
to renew continues for a period of thirty-six months, and but the fact that a license cannot-be-remrewed
becauseof theexpirationof said-pertod-of thirty=-stx(36)-months;and-thefact-that-aticense cannot
be renewed because of the expiration of safd a period of thirty-six (36) months shall not prevent such
a person from making application for a new license. The board may deny any application for renewal
for any reason which would justify the denial of an original application for a license. The board shall
prescribe the form of licenses and-each-suchticense-shattbeconspicuousty-displayed-by for display
by the licensee at his or her principal place of practxce A duplicate license may be 1ssued upon
payment of a fee -
rmi h X rs ($50.00).

ﬁmhaibﬁ_lisll_s_@_a_c_emﬁgalmm _axmg as_its own_e_o_s_qmp_qy_aJ_e_s_esir I in it

§23-1-6. Accredited Surveying Curricula.

6.1. The power to approve survey curricula rests with the Board.

6.2. The Board recognizes the Accreditation Board for Engineering and Technology, Inc.
(ABET), as a national accrediting body.

§23-1-7. Unethical Practices.

7.1. Any licensee hereunder who has committed any of the following unethical practices could
be subject to suspension or revocation of a license. This is not to be interpreted to exclude
suspension or revocation of a license for the reasons set forth in W. Va. Code §§ 30-1-8(a) or 30-
13A-8(b).

7.2. Signing or affixing a seal to any document prepared by persons who are not employees
under supervision of the licensee.
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7.3. Accepting, paying, or offering to pay, either directly or indirectly, any gift, bribe, or other
consideration to make an improper survey.

7.4. Associating with any survey project known by the licensee to be fraudulent or dishonest
in character.

7.5. Failing or refusing to comply with any provision of article 13A, Chapter 30 of the West
Virginia Code or any rule-orregutation promulgated by the Board or any order or final decision of
the Board. For the purposes of this subsection; (1) if any licensee orders, counsels, encourages,
incites, supports, helps, or assists another person to fail or refuse to comply with any such statutory
provision, rule erregutation, order or final decision; or, (2) after such failure or refusal, if a licensee
helps or assists such other person to avoid detection of such failure or refusal, then the licensee shalt
bedeemed is considered to have also failed or refused to so comply.

7.6. _Knowingly or maliciously disseminating false statements which tend;naturally—and
proximatety are intended to result in injury to the reputation of a licensee, to diminish the esteem,
respect, goodwill or confidence in which such the licensee is held, or to deter third persons from
associating or dealing with him the licensee.

7.7. Reviewing the work of another land surveyor for the same client, except with the
knowledge of such surveyor, or unless the connection of such surveyor with the work has been
terminated.

7.8. Failing to respond within thirty (30) days to written communications from the board and
to make available any records relevant to an inquiry or complaint about the licensee's professional
conduct. The thirty (30) day period shall begin on the date when such communication was sent by
the board by certified mail with return receipt requested to the last known address of the surveyor.

7.9. Advertising that is false, fraudulent, deceptive, misleading or unlawful.

7.10. Accepting and undertaking to perform land survey services which the surveyor is not
competent to perform without obtammg qualified associates, consultants or employees, or failing to
ir rvise the work of 1 ing th

§23-1-8. Suspension, Revocation or Discipline Relevant to License; Hearings On Denial Of
Application; Judicial Review.

8.1. The board may at any time upon its own motion and shall upon the verified written
complaint of any person conduct an investigation to determine whether there are any grounds for the

suspenstonror revocationrof a disciplinary action relevant to a license issued under the provisions of
West Virginia Code §§ 30-1-8 or 30-13A and the rules and-regulations issued by the board. The
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board shalt may suspend or revoke any license, may impose a fine on; to exoeed one thousand dollars
1,000.00 letters of repriman combination

these d1§g1phna1y actigng, when it ﬁnds the holder thereof has: (a) Been convicted of a felony or a
crime involving moral turpitude; (b) Obtained a license by means of fraud or deceit; (c) Been
incompetent grosstynegligent or guilty of fraud, deceit, professional negligence, wilful departure
from accepted standards of professional conduct or other misconduct in the practice of land

surveying; or (d) Failed or refused to comply with the provisions of Article 13A of Chapter 30 of the
Code or any reasonable rule and—regu}aﬁon promulgated by the board or any order or final decision
of the board crs of the Bo rd_finding grounds for an dlSCl 11 ary act i

cher expenses relat1ve LQ the ngpla;nx The Board shall also suspend or revoke any llcense 1f 1t

finds the existence of any ground which would justify the denial of an application for such license if
application were then being made for it. Any suspension of a license shall continue for the period
specified in the order of suspension. Revocation of a license shall not preclude application for a new
license, which application shall be processed in the same manner and the application approved or
denied and the license issued or refused on the same grounds as any other application for a license
is processed, considered and determined, except that any previous suspension and the revocation may
be given such weight in deciding whether to approve or deny such application and issue or refuse to
issue such license as is meet and proper under all the circumstances.

8.2. Whenever the Board shatt-deny denies an application for any original or renewal license or
shattsuspend-orrevoke suspends or revokes any license, it shall make and enter an order to that effect
and serve a copy thereof- on the applicant or licensee, as the case may be, by certified mail, return
receipt requested. Such The order shall state the grounds for the action taken and shall require that
any license suspended or revoked thereby shall be returned to the Board by the holder within twenty
(20) days after receipt of said the order. Any person adversely affected by any such order shall be
entitled to a hearing thereon (as to all issues not excluded from the definition of a "contested case"
as set forth in article 1, chapter 29A (§29A-1-1 et seq.) of the West Virginia Code) if, within twenty
(20) days after receipt of a copy thereof, he the applicant files with the Board a written demand for
stch a hearing. A demand for hearing shall operate automatically to stay or suspend the execution
of any order suspending or revoking a license or denying an application for a renewal license. The
Board may require the person demanding such hearing to give reasonable security for the costs
thereof and if such person does not substantially prevail at such hearing such costs shall be assessed
against him the person and may be collected by an action at law or other proper remedy. Hpon




23CSR1

8.3. Any person adversely affected by a decision of the Board rendered after a hearing held in

accordance with the—provistons—ofsection52;Rutes-andRegulations this rule and 23CSR3,
Disciplinary and Complaint Procedures for Land Surveyors, shall be entitled to judicial review

thereof. All of the pertinent provisions of section 4 (§29A-5-4), article 5, chapter 29A of the Code
shall apply to and govern such judicial review with like effect as if the provisions of said section 4
were set forth herein. The judgment of the circuit court shall be final unless reversed, vacated or
modified on appeal to the supreme court of appeals in accordance with the provisions of section 1
(§29A-6-1), Article 6, Chapter 29A of the Code. Legal counsel and services for the Board in all
appeal proceedings in any circuit court and the supreme court of appeals shall be provided by the
attorney general or his assistants and in any circuit court by the prosecuting attorney of the county
as well, all without additional compensation.

§23-1-9. Competency In Field And Office Techniques.

9.1. The surveyor shall undertake to perform surveying assignments only when qualified by
education or experience in the specific technical field of surveying involved.

9.2. He The surveyor may accept an assignment requiring education or experience outside of
his own field of competence, but only to the extent that his_or her services are restricted to those
phases of the project in which he or she is qualified. All other phases of such project shall be
performed by qualified associates, consultants or employees.

9.3. He The surveyor shall not affix his or her signature and/or seal to any surveying plan or
document dealing with subject matter to which he or she lacks competence by virtue of education or
experience, nor to any such plan or document not prepared under his or her direct supervisory
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control.

9.4. In the event a question arises as to the competence of a surveyor to perform a surveying
assignment in a specific technical field of surveying which cannot be otherwise resolved to the Board's
satisfaction, the Board, either upon request of the surveyor or by its own volition, may require him
the surveyor to submit to an appropriate examination as determined by the Board.

§23-1-10. Underground Surveys And Maps; specific technical fields.

10.1. Underground surveys and maps shall comply with the requirements in chapter 22A, article
2, section 1 of the West Virginia Code.

§23-1-11. Licensing of nonresident surveyors.

11.1. The Board recognizesthe-principte-of comity-witirother-states-and-countries.-and will

honor the acts of licensing, certification or registration of surveyors by licensing agencies in those
jurtsdictions Q];hgr §ta1§§ and countries, and will accordingly license such surveyors without
examiration ion an nt of fees if the applicant has taken and passed in

- sdiction all section or’ amination Q e National Counci
Dﬁxamxs_chEng_e_Qung_a_d_S_umy_g_(NQEE_s_)_ and the requirements to obtain a license or
certificate or to become registered in such other state or country are found by the Board to be at least
as great as those prescribed by article 13A, chapter 30 of the Code and by rule and-regutation of the
Board.




