CHAIRMAN ’

Ropert N, MeCoy s
PO, Bor 132 : WEST VIRSIMNIA

Monongeh, Wy 26354 STATE BOARD OF EXAMINERS OF LAND SURVEYORS

SECRETARY

Chariss W. Stultz 24 West Moin Street

34 West Main Strae! Romney, West Virginia 26757
Romnay, WV 26757 Phone: {304)822-4030

TD: SECRETARY OF STATE

HOTICE OF RULE MODIFICATION

L=GISLATIVE RULE: Rules and Regulations for the practice of land surveving in
West Virginia,

The above titled rule has been modified as a result of comments by the
Legislative Rule-Making Review Committees and the attached modifications have
been incorporated into the above titled rule and filed in the Secretaxy of

State's officde oh November 2, 1985,

WEST VIRGINIA STATE Z30ARD
T EXAMINERS CF LAND SURVEYORS

C\m bmﬁmm?wi“

Charles W. W. Stultz
Secretary of the Board

I
\]
+

e =

Lo,

oo s

v =

e

A

= —

- — g h
N

e M

A S
W
I
i

89 6 ki

,




WEST VIRGINIA ADMINISTRATIVE REGULATIONS
State Board of Examiners of Land Surveyors
CHAPTER 30-13a
SERIES I, (1969) AS AMENDED

TITLE: RULES AND RIGULATIONS fOR TEzZ PRACTICE OF LAND SURVEYING IN W,VA.
Section 1. General -
1.1 Statutory Autheority - These Rules and Regulations are promulgated

by the State Zocard oi Examiners of Land Surveyors wider authority of Chapter 30,
Article 13a, Section 4(2) of the West Virginia Code.

1.2 Famworary Board Office - 34 West Main Street, Romney, West
Virginia.

1.3 Filing Date -~ These rules and regulatiohs were f£iled in the office
of the Secretary of State on the 4th day of June 1976, the 23rd day of February

1981, ,and the 12th day of January, 1924,

1.4 Effective Date: 1st. day of July, 1283.
Section 2. General Purpose

2.1 . These Rules and Rsgulations with the Minimum Standards of Practice

for the performance of Boundary Survevs are promulgated fox-the purpose of

administration and enforcement of Chapter 30, Artidle 13a of the West Virginia
Cede.
Section 3.° Satisfactory Records

3.1 Satisfactory Records, shall include plats, deeds, and descriptions

of suxveys, certificates or reports of surveys, field notes, calculztions for

latitude, departure, coordinates, area, variation, observation fer true meridian

and other =ezated recordssrelated to the survey work performed.




WV St. Board of Examiners of Land Survevors
WV Administrative Regulations, 30-133
Series I, Sec. 4

Section 4. Experience
4.1 The Board will consider adegnate sxperience under = suparvisor ko

ineiude the subjects in Sestion & of these Rules and Regulaiiensy satisfactory ox

aporoved experience as diversifled opractical training in land surveying as d=fired

in Section Two, 2rticle Thirteen-a, Chapter Thifty 95 the Code of West Virginia

52
[0}

under the direct supervision of a licensed land surveyor, such experience shall

acguired in positions of responsibility reguiring exercising of independent

Judgment, initiative, and professional skill. Approved experience shall not

include positions of routine work such as chainman or rodman,

Section 5. Examinations

5.1 The content of examinations will be taken from the subjescts in
Section & of these Rules and Regulations.
Secticn 6. Accredited Surveving Curricula

6.1  The Board will be guided in accreditinmg survey curricula. »v the
extens to whhch the following sublects are incinded in szid survieuiss

6,2 At least two years instruction are reguired to cover the subject of
land surveving, with at least 60 semester cradit hours. The curricula should
cover the following subjects:

6+3 Mathematics to meet land survey needs, including arithmetic, algebra,
pians geometry, trigonometry, functions and fornulas, logarithms, triangulation,
sguare roots, latitudes, departures, coordinates, curves, area, gignificant
figures, accurady, precision, theoxy and probability and kinds of errors,
elementary data and statistical analysis, interpolations, onitted measursments,

drainage calculations, and_partitioning;.Suffieien% to The above subijects should

supplement high school defieieneies curricula,
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WV St, Board of Ezxaminers of Land Surveyors
WV Administrative Regulations, 30-13A

~

Series I, Se¢. 634 6.3

674 6.3 English, spelliing, grammar, writiang, spesking, and typing,

sufficient to supplement high school deficiencies,

&3 6.4 Ethics and public relations for surveyoxr. Responsibilitiss to

the public, ¢lients, adjeoiners, and to the profession.

676 6.5 Legal and historiczl aspects of surveying., Records of

[47]

ownershiy and transfer of title, controlling slemsnts, adverses possession,
ejectment, seniority, resurveys, surplus and deficiency, rivarian rights, meander
lines, metes and hounds surzveys, U.S. Public Land survey system, laws, ordinances,
and rules for surveys and subdivisions, liability for trespass, witnessing in
court, handling of disputes, boundary line zgreements, authority of surveys.

67 5.6 Preliminary procedures. 3Iecord sources, searches, abstracts,
platting, detection and adjustment of errors, ground evidence.

678 8.7 Survey equipment capabilities, use and care. Compass, Lransit,
theolodite, electronic devices, clinometer, stadia, plane tablse, level, tapes,
rods, plumb bob, verniers, ncotebooks, and small tools.

679 6.8 Field methods. Rural lands, city lots, subdivisions,

underground, oil and gas well, surface mines, rights-of-way, title insurance
surveys, nydrographic, topography, Public lands, field notes, precisions,

accuracigg, bypassing obstacless, route and construction surveying,

€320 6.9 Plotting, dreafting, mappoing. Equipment, methods, material,’

scales, sheet sizas, racordability, conventional symbols,
6+ 5,10 Calculations. Latitude, departure, DMD's, coordinatss,

areass, curves, inversing and interseciicons. Balancing latitudes and departures,

L

errors of closure. Calculatinag eguipment,

6722 £,11 Reports. DLescriptions, certificates, reports. Distribution

and recordability.




WV St. Board of Examiners of Land Surveyors
WV aAdministrative Regulations, 30-13A
Series I, Sec, 6.12

€533 6,12 Meridian observations., . On Sun a2nd Polaris for true north,

including magnetic declination and variation. Beckiination anmd varistien of the

mRagrnetic meedlsag

€324 6.13 Monumentation. Markers for corners and refersnces; marking of
lines.

6335.8.14 Photogrammetry. Use and interpretation of aerizl photes for
locating corners, possession lines, distances. Stersoscopes; distortion.

6726 5.15 Miscelleneous. Tree and wood identification, geology, pzeirgs

and hydreology.

8317 6.18 Field work. A four week sregram curriculum covering rural,

city lot, arnd underground surveyss surveving and Meridian observations. Z&Also

included will be curves and construction stake out including route survsy

procedures., Mevidiam observaticors; needle declination arnd vartatiomses
Section 7. _. Unethical Practices

7.1 Signing or affixing a seal to any document prepared by persons who
2re not employess or who are not under supervision of the licensees as defined in
Chaptex 30, Briticle 133, Section 5 of the West Virginiz Code.

7.2 Accepting, paying, or offering to pav, either directly or
indirectly, any gift, bribs, or other consideration to make an improper survey.

7.3 Assoclating with any survey project known by the licensee to be
fraudulent eor, dishonest in characters or unlawful.

7.4 " Falling to exercise due regard for the safety of perscns under
supsrvision of the licensse.

7.5 Violating, aiding or abetting any person in the vieclation of any

provision of the West Virginia Code related to the practice of land surveying or

any of the Rules and Regulations promulgated by the Board.

Page




WV St. Board of Examiners of Land Surveyors
WV Administrative Regulations, 30-132

Series I, Sec., 7.0

7.4 Thjoring or "attegmpting to injure, falsely or maliciously, dirsctly
ox indirectly, the reputation or business of another surveyor.

7.7 Reviewing the work of znother land surveyor Zor the same client,
except with the knowledge of such surveyor, or unless the connectbion of such
surveyor with the work has been terminated.

7.8 Calling, naming, describing, designating or otherwise alleging that
any service performed by a licensed land surveyor or any person undsr the
supervision of szid surveyor, is a suxvey, land survey, mortgage survey, loan
survey, titie insurance survey or similar wording, unless the service is performed
in zccord with the provisions of Article 132 of Chapter 30 of the Code of West
Virginia or the regqulations promulgated thereunder. If the work is deseribed az a
mortgage inspection er similar titier; stake in the bkitle kbloch or otker visibkile
paze thakt "Skis i3 not & iard survevis

7.9 signing, sealing or approving plats, descriontions or repsrts that
are not in accord with Article 133 of Chapter 30 of the Code ¢f West Virginisz oz
any reasgonzile rule or regulation promulgated by the boardsy; ner or any

document{s]) that were noi orepared under the supervision of the person

responsible.. ) . L.
7.10 Failing to respond within 30 days to written communications from
the board and to make available zany records relevant to any inguiry or complaint
about the licensee's professional conduct, The 30-day period shzall begin on the
date when such communication was sent by the board by certified mail with retuxa
ressipt reguested to the last known address of the survevor,
7.11 Advertising that 1s false, fraudulent, decepntive, misleading or

unlawful.,



7.12

WV St. Board of Zxaminers of Land Surveyors
WV Administrative Regulatiocns, 30-132a
Series I, Sec, ’

7,12

Accepting and undertaking to perfcorm land survey services
surveyoyr is not competent to perform.

which the
F322 Paiiing ko give adecguste supsrvision to sudberdinatess
Section 3. Field and Cffice Technicuss
gT FTre surveveor shal® nse the mroper eguipment; nethodsy ard
precisiens for the ok to be dome im the field and officex
872 8,1 The surveyor shall examine; te a reasonabie rimity zll land
records and field survey data essential to perfornins the worky ineiuding
establishing property lines. Aall laps, gaps, seniority, and errorssy must be
considered., The surveyor shall study and give due weight to descriptions and
othsr evidence for all properties adjoining or sffecting the
such evidence shall be kept on file.
2733

8.2

survey.

Records of
g2 whenever vossibkle,

Inform adjoiners of survey plans, progress and results as fully
8.32

Land Records Research Procedures:
The

land survevor shall search the land records
descripticon of

for the proper
the land to surveyed and ohtain the description

as it pertains to the common poundaries.

of adjolining land
Thne land survevor shall
additional responsibility To utilize any other available dats
survey

have the

found,

[
from all sources,

pertinent

the
being performed Irom any other source that is known to him/her.
by £leld survey in order

Evidence
shall be carefully compared with that located and found

surveyed.

If is not the

to establish the correct boundaries of the land being
research. the guestion of

intent cf this rule to reguire the land surveyor
£i

[

itle or encumbrances of the lard inveolvad




WV St. Board of Zxaminers of Land Surveyors
WV Administrative Regulations, 30-13Aa
Series I, Sec. 8,.3b

8.3b Mininmum Field Procedures:

(1) ZAngular Measurement:

Angle measurements made for traverse or boundary survey lines

will be made bv using a properly adjusted instrument wnich allows a direct resading

to a minimum accuracy of one minute (1') of arc or metric equivalent. The number

of angles turned at a given station or corner will be the aumber which,

judgement of the land surveyor, can be used to substantiate the average true angle

considering the condition of the instrument being used and the existing field
o 2= o ; d

conditions.

(2} Linear Measurement:

Distance measurement for the lines of traverse of boundary

surveys shall be made with tapes which have been checked and are properly

calibrated during manufacture and include incremental distances, or with properly

calibrated electronic distance measuring eguipment, 2all linear measursments shall

be reduced to the horizontal plane and other necessary corrections performed

before uging for computing purposes.

Be4 Consider oroper calenlations for magnekic variation when retracing
Times themt have beer surveved beferes

8+5 Exmwegs £inal Zine difskance in herizontai: kermss If necessary Lo
show surfase distescas; put in parershaesis; anmd inciude the word Usurfacer

836 B.4 Bearings of new subdivision lot lines shall be from the true
(astronomic) meridian. Bearings of other surveys may be from magnetic or true,
but if txue, it shall be so stated on the plat and in the description. Grid north
of the West Virxginia Coordinate System may be shown on plats. It is essential

that the meridian reference used identifies the date and year.

Zage 7T




WV St. Board of Examiners of Land Surveyors
W Administrative Regulations, 30-13A
Series I Sec. 837 '

§37 Hew or re-sstabiished markers shall be of the mest parmament zyoe
sractieabla; and shaii be selected or fnstalZed so 25 o be most =asity found in
fgture yeaxsy Monumanits shal® be adequately marked; referenced zné dezeribads As

& miatmum; at least one corner skall be refarancad ke three pf the mest parmanernt

ebsacts avatiabler Ko wood stakes shaiil be Iaft asz permanent property marke

H

s3
n gubddivisionsy twe shtone or concrabe monumentsy mot less khanm 249 feng by 5Y
Sgeare or im dizmeter at the topy with proper canbtewsy shall be set ir ezch bleck
§o that &zl street tines c=n be re-estabdlishaed; irn edéitien; fron pipes ex sausiily
geod markers shaii e set at 2ii cother ocutside points of aagies; curves and
zaagerts and at any staked ot corasrss

838 Proparity Iimes shat: be marked whenever possibler In wooded aresassy
by tws hacks facing sach sida of the Time within germeral raazchk of 2ke parsen who
®arxsy In open areasy markers ar monumenits shouid be intervisibies

B29 Error of cicsed trwaverses shail be caleulated by fotitude and
depaxture or by coordinatesy urlass srrors sam be dabermired visualiy by oistiing
or =y insmections -

E<s3E Areas of closed Eraverses shait be csieul=zted by tws metkedss

87x8a Zitkar triangies or »ianimeter; and

8718k Doubie meridian Sistarces or coordinates; urtassy; as in fhe cage
of wegulariy shaped areas; i car be found by other caicelationss

8s1% Plase shonld be eiearr; shew the results of ke work; and be
suiteble for recording and phetscopyings - Bomndawy *ines of the »reserty surveyed
ahelz be soiid 2nd heavier than +ie tines; which shaii ke sotid or dasked: bu:

Tighter and narrowers




WV St. Zoard of Examiners of Land Surveyors
WV Administrative Regulations, 30-13A
Series I, Sec, 83712

8532 6Guidses for ithe accuracy of survers to be siriver for ares

ZRRER eF THESRETHICAR

EZXE8E ELOSTRE UHEERTAENESY
Foexz atins}

Rurak ; T+L1508 r:08 369
ity let 1:5866 E718 38
tndarg=ound t+5808 5:10 28
Subdivisior furbary 7568 838 39
Sommerteat T+18869 8385 15

PRECISEON ©F MEASYREMEZMT

FERFECAHT

CEESS T TBZARINGS BESTANRCEES AMNSEES
Foot mm

Rural R S52e 53 5L
Etty Iot =t - B3l= 3 gs*
trderground 1424 978 3 g2t
Subdiviston furbamy TAgL 8787 3 gzl
Commerieaz TFZL 9:6% 3 SEL

2.5 The maximum permissible erxror of closure for

e

cornection with & boundary survey located in a rural area shall be cne (1) foot

field traverse in

five thousand (5,000) Zfeet or metrxic eguivalent of verimeter length. The

attendant angular c¢leosure shall be that which will sustain the 1/5,000 foot

closure., The maximum permissible exror of closure for & traverse in connaction

with a2 bourndary survey located in an wrban arez shzll be one (1) foot in fen

thousand (10,000) feet or metric ecuivalent of perimeter length. The attendant

angular closure shall be that which will sustain the 1/10,000 foot closure.

Fage

in

9




WV St. Board of Examiners of Land Surveyors
WY Administrative Regulations, 30-13a
Series I, Sec., 87%3 8.8

83z

w

8.6 Cil and gas well leocatrion surveys shall comply with Chanter 22,

Brticle 4, Section Z of the West Virginia Code of the Rules and Regulations
promulgated thereunder,

8.7 The computation of field work data shall be accomplished by using

mathematical routines thzt produce closures and mathematical results that can be

compsred with descriptions and date of record. Such computations shall be ussd to

determine the final boundary of the land involved,

8.8 The following information shall be shown on all plats and/ox maps

used to depict the results of the boundary survev:

8.8a The title of fhe boundary plat shall identify the land surveyed and

show the district and county or city in which the land is located, A caption or

heading stating: "Plat of Survey of (or for] ... or some similar wording. Data

of plat and revisions, name, address, signature, and seal of the surveyor in

charge. Certificates that may be reguirsd. The name of any survevor-in-training

in charge of the work and the licensee responsible for supervision of the survey

work,"

8.8b The owner's name and deed book referenced where the acguisition was

racorded.

8.8¢c MNames of all adjacent cwners, including their deed book and page
or g

number and/cr subdivision lot designations.

8.84 UWames of highways and roads with route numbsers, railroads, streams

adjoining or rumning through the land, and other prominent or well-known objects

or areas which are informative as to the location of the bhoundary survey.

8.8e 3Zearings of all property lines to nearest one minute (01') or a

metric eguivalent.

Page 10




WV St. Board of Examiners of Land Surveyors
WV administrative Regulations, 30-132a
Series I, Sec. B.&L

8.8f Distances of all property lines to nearest one tenth (0.1) of =

foot or metric eguiwvalent.

8.8g Area to the neaxest hundredth {,01) of an acre or metric squivalent

-~

for rural located surveys,

8.8h North arrow and source of meridian used for the survey,

8.81 On interior surveys a reference distance and bearing to at least

two property corners of the parent tract,

8.87 Tax map designation and parcel number if available.

8.8k Indication and description of each monument found and each monument

set by the land surveyor during the survey work performed.

8.81 The certificate reguired by these regulations that has been signed,

dated and sealed by the land surveyor performing the survey.

8.8m In all cases any overlaps, encroachments or gaps shall ke shown,

8.8n A& statement that the boundary survey shown is based on a current

field survey; or that the land boundaries shown on the plat are the result of

| fu

compilation from deed and/or plats bv others,

8.%a Monumentation: Property Boundaries., Each boundary survey of a
¥ i Yy e a

tract or parcel of land shall be nmonumented at all corners. Where it is not

casible to set actual cornexs appropriate reference corners shall be set

preferably on line and the location of each shall be shown on the plat or map of

the boundary. All reference cormers shall show location by bearing and distance

te the property corner. When 2 property line passes through 2 wooded area "line

trees" may be blazed or other trees within three feet of the property lins mav ke

marked by two hacks facing the line. Pernission of adjoining owners should ne

Page 11




WV St. Board of Examiners oi Land Survevors
WV administrative Regulations, 30-133
Series I, Sec. 8.%a (Continued}

ootained prior to the marking

trees located on the adijoining oroperiy.

[

However,” if the property line is

i

already marked by fences or other definite

structures additional marking is not required,

.9k Subdivision surveys shall be monumented in accoxdance with all

state a2nd loczl laws, rules and zegulations.

include 235 2 minimum the following:

Sectieon

8.2¢ Honumentation of prowerty corners for new subdivisions shall

2.9c,1 Two permanent monuments forxr each sundivision or sections thereof

which comply with the following criterias
Py g

f & inches with

8.2¢c.la Field or cut stone having z nominal diameter

cencer marking chiseled into the face.

2.92c.1lk Precast or cast-in place concrete monument with a nominal

Giameter of 6 inches containing a metallic rod or other zppropriate

indicator of the center point clearly wvisinple in the face.

8.9c.lc Non-ferrous metallic monument having a minimum diameter of 2

inches cver the total length of the monument and the exposed facs

clearly stamped or cast with an approoriate center marking.

8.2c.1d All germanent moruments shall have a mininmun length below ground

level of 24 inches.

B.2c.Z2 All other property corners within the subdivision shall meet the

reguirements for monumentation as specified in Sesction 8.%2 of these

rules and regulations as appropriate,

5 Pirats:s Plats Shail Contain The Follewing Datas

Fmy

97k Statey County; =zné Bistrick where the iznd is Zocated:r =

ey tae City; Subdivision; Addition; Bioehky and Lot Numbers




WV 51, Board of Examiners of Land Surveyors
WV Administrative Regulations, 30-13A
Series ¥, Sec. 932 ...

Bez Zead 3ookr »iat booky page mumber or other place whers 2ke deads

piat or other irmsirument coverzng the Iandy ts rescrded or founds

2
13
e

9:3 Hames of ad<scining owners witk ilsok pumbers; daed mesh an

pace

AumEers ¢r other place where their Sesd; plat or otker irstrument iz reserded or

feounds ,

974 Bvariapsy sneroachmsents or gapsy

9:5 " Cype of markers at cornersy; and £f sruifical; whether fovnd <54} or
sefs Referencs narkers opiionel mrovided they are in the deseripiiens Fer rural

surveyay show bearing snd disktance Lies ko at Zeast two paxent £raet corners or

Sigaificant adiciner cornersc For ehity Iloks; show beavirg snd distancs 2o

LY
=2
i®
He
Hh

originsi markers in the block or to edge of three nearest sireets; frelpdin
o Zuil street width dimensions; and £t other gignificent property marherss Por
gubdivistonsy in adfibion £ thosa descriihed above; shoew tiss ke gt laask =we
markers of any addoinmine subdivisions =nd o anmy public trisnculabien stetieas in
the vieinthys

956 For ruras?l aad subdivisier servays; show the magnetic =2nd &rue
ftastrenomtet morth arrowsy the smount and directien of the Seelipatiorn as of tle
vear of suxvey and for the imstrument nsed £for the survey; and the lacation whers
the instrument deciination was reads Said Ieocaekion shall be deseribad so & Suture
surveyor may ¢o Eo £hat spot and read the deciinatiem em fhe ifnstrument amd thes
careuiate the varfatien thket has ocourred since the oritgipel or former surveys

Arrows on xurak znd subdivision piats shail be plekted witkin /2 dagree of

aseuracys = -

g
oy
iy
(1)
r




‘WY $t. Board of Examiners of Land Surveyors
WV Adnministrative Regulations, 30-13a
Series I, Sec. 2957

537 3earings; distances; curve dats feenkral angle; radiusy sre z2nd =4erdt
and other measuremanrts shail be shown with an zcouracy consistent with the field
eguipmenty methods and precision empioveds Show comparative comfiicting data 4%
sigazficenty in parermthesis or ether way: Ineugk dimensisrs saall be skhewn to
enakie 231 omitied dimensicons to be determined by inspestiern er calemlatiens

5=3 Bearings shall be clockwisa 2F practicables

259  Seaie of the piat showing inch first and its eguivelent lsses

9515 Ares of the entire tract and of any significant sarbsr Tetel
sendivision area shall inciwnde streeks; amllaysy; and otker pex-letzed apaces
Bgeuracy of ares figures shail be consistent with £iald mebtbeds empleveds

951

4

Significant cdituraily; topographicel ex= other relevap: faszkburess -
These may imeiunde buildingsy otiltity Facilitiess pipelimes; easemnents; fenrcesy
waiia; drivewaysy watercoursesy certificates with presceribed werdingry eter

293tz Sheet and parcel number of tax map for the =res: surveved or of ths
parent tract wiasnever practicabiaerc

9v%3 Or ruraz and subdivision platsy show genexal leeation of survey by
13 an insert shebeq; or 423 by an srreow ané approximebs mitage o a randmarky; or
37 by Zetitude and fongitude of a_specific corner by seating from a F /32
evadrangie to the nearest 2 or 3 . secondst Eity tets are tocated from khves
nearsest streetss

9+i4 Month and year of surveys Show day if desivabler




VIV 8t., Ecoard of Examiners of Land Survevors
WV Administrative Regulatiens, 30-132
Series I, Sec., 93%5 )

9723 A caption of heading stabingr “PIat of Survey of {fer fort s13Y% or
seme simirar wordings 3Szte of pilat and revisionsy namer addressy sigunature; and
seat of the survevor in charger; Eertificares that may be reguireds The name o8

2Ry sprveyor in trzining in sharge of the work under sumervisior of the Licanses
may be shownsg

9:16 ECompiv with metric measurement reguirementses
Section I8 9.  Description of Property 3Soundary Lines Surveys

28k 2.1 The preamble_shall contain the District, County, and State
where the 2and is located, and if practicable, the watershed and location in
relation to a well-known landmark.

i9<2 8.2 The bedy of the description shall contain: types, sizse and
markings of montments, and whether found or set; type, size, bearing and distance
to reference markers; bearing and length of lines; names of present or former
adjoiners at corners or along lines; the point on lires where significant markers
or features are located; acreage; name of surveyor in charge; date of surveyv; and
a2 reference to the accompanying plat. If bearings are from true (astronomic)
meridian, it should be so stated. 8how calls in tabular form, starting each new
paragraph with the bearing.

1873 9.3 The closing or "being” clause should contair data relzting to
the legal source of title to the land, or the land of which it is a part, such as
the name ¢of the grantor and grantee, date of deed, book and page number in the
proper County Clerxk's Office or other location.

Section zi 10. Descrivtion of Other Surveys

215: 10.1 " Descrinticon of other survevs shall conform to the raguirements

af the work.




WV St. Board of Examiners of Land Survevors:
WV Administrative Regulaiions, 30-13A
Series I, Sec. 2 11.

Secticn 12 11, Certificate or Report of Survey
11.1 The surveyor shall furnish to the client or smployer, »nlats and

descriptions of the work performedy aeong with and may provide a

certificate or report stating that he has made the survey, plzt. and
description, giving the date surveyed, and describing all vnusual
circunstances, including #he weight given 2o conflicting evidernce; any
encrogchmentsy overlaps or gaps and how they were resclved; names of adjoiners
contacted and the information they supplied; the distribution of plats,
descriptions, and reports; and the date of the certificate, and tha signature,
address and seal of the survevor.

11.2 2 minimum certificate of the survev shall be furnished to the

client or employer by plat of survey including the feollowing certificaticn: I

9]

ERTIFY TEAT THIS PLAT OF SURVEY REFLECTS THEE Z0OUNDARY Or

THE PROPERTY, 3ASED

QN DEED OF RECORD AND/OR OTHER EVIDENCE AND IS CORRECT TO THE BEST CF MY

KNOWLEDGE AND BELIZF AND CCMPLIES WITE ALL LAWS, RULES AND REGULATIOMS

GOVERWING THS PRACTICE OF LANMND SURVEVIMG IN THE STATE QF WEST VIRGINIA.

Section %3 12, Underground Surveys and Maps
37 12,1 Underground surveys and maps shall comply with the
reguirements in Chapter 22, Article 2, Section 1 of the West Virginia Code.

Section 4 Competency

H4

473 Competency In the practice of Isnd surveying incindesy; but s

Z and

33

rot Iimsted toy compiiance with the provisions of Section 87 S5 87 iy

3 of these Eules and Reguiationss




WY 8t. Board of Examiners of Land Surveyors
WV Administrative Regulations, 30-132
Serieg I, Sec, 13,

Section 13. Suspension or Revocatlon of License to Practice Land Surveying.

13.1 Upon a2 £inding by the board that a2 person holding 2z licenss to

oractice land surveying has been incompetent, grossly negligent, or guiliy of

fraud, deceit or other misconduct in the practice of land suxrveving ag defined

by these rules and regulaticons, the board shall suspené or revoke such person's

licsnse. Whether one or more violations of these zules and regulafilons

constitutes a basis for suspension or revocation shall be a guestion of fact to

be determined in each particular case.

13.2 As used in these rules and reguilations:

"Incompetent" means lacking in ability, legal cualification, or

fitness to discharge a reguired duty.

"Grossly negligent” means intentionally failing to perform a manifest

duty in réckless disregard of the consequences as affecting the life or

property of another; such 2 gross want of care and regard for the rights of

others as to justiiy the presumption of wilfullness and wantonneds.”

Section 15 14, License by Comity

257% 14,1 The Board recognizes the principle of comity with other
states and countxies, and wiii may honor the acts actions of licensing
agencies in thoése jurisdictions, provided sailcd acts are at lesast egquivalent to
the regquirsments set forth in these Rules and Regulations.
Section 6 15, Compensation and Expenses of the Board .

€3t 15.1 The Board hereby sets & rate of $4-98 $6,00 per
hour for the time of its members while performing official work of for the
Becard. . -

$€72 13.2 The Board hereby sets a rate established by the

Governocr for the use of its personal vehicles in official travel of Board

members, : : Pzge 17
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WV St. Board of Ezxaminers of Lané Surveyors
WV Administrative Regulations, 30-132

Series T

TEZENG OF

APMINISTRATIVE RESTJLATIONS

References are to Sestions fm Ws ¥as aAdm.,

Acsradited survey cgrrienlary €

Euthority for =uZesr; sl

Eertificate oFf surveyy IZ2

Comity; 15

Eomrpensation of Beoardy 5 .

Competencyy 9

Eur»icuiay accradited surveysy

Bescriptzon of suwrveyr IO

Eekhteasy 7
Ewaminationy o

Expenses of Soardr I6
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WV S2. Board of Examiners of Land Surveyors

WV Admin
Series I

Title:

Sectlion

istrative Regulations, 30-132

WEST VIRGINIA ADMINISTRATIVE REGULATICNS
State Board of Examiners of Land Survevors _
CHADPTER 30-13A

SERIES I, (1869) AS AMENDED

[l

Rules and Regulations for the Practice of Land Surveying in W.Va.

1. . General )

2. General Purpose

3. Satisfactory Records

4, Experience

5. Examination

5. Accredited Surveving Curricula
7. Unethical Praciices

3. Field and Cffice Technigues
9. Description of Property Boundary Line Surveys
10. Description of Other Surveys
11. Certificate or Report of Survey
12, Underground Surveys and Maps
13. Suspension or Revocation of License to Practice Land Surveying
14, License. by Comity

15, Compensation and Zxpenses of the Board
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- WEST VIRGINIA LEGISLATURE
Iegz.rlatue Rule-Making Revien Commnittee

NOTICE OF ACTIONS TAKEN BY LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

o
* -
TO: Ken Hechler, Secretary of State; State Register éi
TO: Mr. R. Nelson McCoy, Chairman i;
State. Board of Examiners =
for Licensed Land Surveyors -
34 West Main SBtreet
Romney, WV 26757
FROM: B Legislative Rule-Mzking Review Committee

January 28, 198¢ ) | =

PROPOSED RULE: Proposed rules and regulatiohs governing the

practice of land surveying in West Virginia

- 414 450
SEN

PR

L

The Legislative Rule-Making Review Committee recommends that "the West
Virginia Legislature:

1.

Authorize the agency to promulgate the Legislative
Rule as originally filed or as modified by the agency

Authorize the agency to promulgste part of the
Legislative rule; 2 statement oi reasons for such
recommendation is attached.

Authorize the agency to promulgate the Legislative
rule with certain amendments; amendments and a
statement of reasons for such recommendation is
attached.

Recommends that the rule be withdrawn; a2 statement
of reasons for such recommendation is attached.

Pursuant to Code 29A-3-11(c), this notice has been filed in
state register and with the agency proposing the rule.

cc: Charles W. W. Stultsz
Secretary~Treasurer

the




AMINDMENT
Legislative Rule-making Review Committee
Agency: West Virginia State Board of Examiners of Land Surveyors

Subject: Prcposed rules and regulaticns governing the practice of land
surveying ) _ -

Senaztor fpelesere 2%%4&4%&1@@4,/ moves to amend the

proposed legislative rule on page 7, Section 8.4, by striking all cf Section
8.4, and inserting in lieu thereof 2 new Secticn 8,4, to read as follows:

1 "8.4,1 Bearings of new subdivision lot lines shall be from

2 the true {astronomic) meridian.

3 ~ B8.4.2 In accordance with the provisions of W.Va. Ceode, §37-
4 ©12~-1, bearings of lines for lands which have been surveyed before

5 shzll be by the magnetic meridian, but the surveyor making such survey

6 shzll return and cercify in his plat the degree of variation of the

7 magnetic needle from the true meridian, at the tim¢ of the resurvey;

g and alsc (if the same can be done) the degree of such variation at the
G .time of the originel survey.

10 8.4,3 If, during the 1986 regular session of the Legisla- o
11 '_ture or a£ aﬁy-ﬁime ;ﬁbseqﬁengifﬁereto, the legislature amendsrthe

12 applicable Code section or sectiens to authorize surveys other than
i3 new subdivision lot lines to be from magnetic or true, then notwith-
1z standing the provisions of 8.4.2 above, this lepislative rtule shall be
15 . construed, from the effective date of such amendment, to avthorize
i6 such surveys to be from magnetic or true, but if true, it shall be so
17 stated on the plet and din the description.

18 8.4.4 Crid north of the West Virginia Coordinate Svstem mav




1 be shown on plats.

2 . B.4.5 Meridian reference used in surveys shall be identi- -

3 fied by the date and year."

ADOFPTED . REJECTED




AMENDMENT
Legislative Rule-making Review Committee
Agency: West Virginia State Board of Examiners of Land Surveyors

Subject: Proposed rules and regulations governing the practice of land
surveying

Senatorﬁgeéegazﬁ.jgégéggagzﬁﬁggi moves to amend the
proposed legislative rule on page 16, Sectien 13, by striking all of Section
12, zné inserting in lieu therof a new Section 13, to rezd zs follows:

1 "13. Suspeasien or Reveocarion of Ilicunse to Praclics Land Cuorveying.
2 - 13,1 Upon a finding by the board that a person helding =

3 license to practice land surveying has besn incompetent, grossly

4 negligent, or guilty of fraud, deceit or other miscenduct in the

5 practice of land surveying as defined by these rules and regulations,
6 the board shzall suspend'bf revoke such person’s license. Whether one
7 or more viclations of tihese rules and feéulations coﬁstitutes & basis
8 for suspension or revocation shall be = guestion of fact to Be

S determined in each particular case.

10 L 13.2 As used in these rules and regulations:

11 : - "Incompetent" means lacking in ability, legal qualification,

12 .or fitness teo discharge a reguired duty.

13 - "Grossly negligent” means intentionally failing to perform a
14 manifest duty in reckless disregard of the consequences as affecting
15 the life or property of enother; such a gross want of care aﬁ& regard
16 for the rights of cthers as to justify the presumption of wilfullness

17 and wantonness."

. | REJECTED




ANALYSIS OF PROPOSED LEGISLATIVE RULE

Agency: West Virginia State Board of Examiners of Land Surveyors

Subject: Proposed rules and reguiations governing the practice of land
surveying

PERTINENT DATES

Filed for-public hearing: _  January 12, 1984

Date of. public hearing: February 17, 1984

Filed Zollowing public hearing: ilarch 6, 1983
Filed LRMRC: March 11, 1985 : S
Filed as emergency:

ABSTRACT

Secticn 1 of the proposed rules and regulations is a gensral
section, dealing with statutory authority, location of the board ofiice,
filing dates of previcus rules aiid regulations by the board, and the
proposed effectivé date of the rules and regulations.

Subsection.l,Ol deals with statutery authority, and cites W.Va.,
Code, $30-13A-4(a) as i Lhe authority to promulgate the proposed 1e01slatLNe_;
rulas. T T Ll T I T TS A= T T o TTLTno L T It

Subsecticn 1.02 establishes the Bozrd ofiice at 34 West Main
Street, Romney, West Virginia.

e

Subsection
regulations as being

03 lists the f£iling dates for the Board's rules and
e &, 1976, February 23, 1981, and Jepuary 12, 1984,

(_, =

Subsection 1.04 sets z proposed effective date for the rules and
regulations as July 1, 1983, B L

Section 2 of the proposed rules and regulations sets forth the
general purpose., New language states that the 3ocard is seeking to establish
minimum standards of practice for the performance of boundary surveys for.
the purpose of administration and enforcement of W.Va, Code, §30-13A-1, et

é.ej.' - - : . . P - - - -

Secticn 3 has a section heading indicating that it deals with
"Satisfactory Records', however the section deals with more thean that
subject, Also 1“cluded within Section 3 are two new subsections (3.02a,

3. OZb) which are concerned with land records research orocedures and minimum
field procedures for angular and linear measurement.




Subsection 3.01 defines the term 'satisfactory recerds” by listing
certain records which are included in the term. Yew language in this
subsection deals with the application of the survevor's seal and signature
to records, stating that such application "shall be evidence that the
boundary survey is. correct to the best of the Land Surveyor's knowledge and

belief, and complies with the minimum Drocedures and standards established
herein."

Subsection 3.0Za describes procedures to be followed by surveyors
in searching the land records to obtain a proper description of the property
to be. surveyed, as well as that of adjoining properties. Land records are
t0 be compared to evidence found by field survey. Finally, this portion of
the rules and repgulations would make clear that a land surveyor is not
raquired to. search the title or determine the state of gncumbrances to the
realty in question.

Subsection 3.02h establishes minimum field procedures, and is
divided inteo two.subdivisions. Subdivision (1) provides that angular
measurements shall be made by an instrument "which allows a direct reading
to 2 mimimum accuracy of cne minute (1) of arc or metric equivalent.”
Subdivision (2) of Section 3.0Zb, dealing with linear measurements, would
require that distance measurements be made with the use of steel tapes or
electronic distance measuring equipmentz. Subdivision (2} also requires that
all linear measurements be reduced to the horizontal plane,

Section 4 of the propesed rules and regulations geqerally
describes the type of experience wh*ch the Board will consider as training
in land surveying. )

Section 5 contains a broad statement as to the contents of
examinations, incorporating by reference the subject matter of 3ection 6
(Accredited Surveying Curricula).

Section 6 sets forth the subjects to be inciluded in dn accredited
survey curricula, rsquiring two vears of instruction and at least 60
semester credit _hours. The proposed rules and regulations make few changes
in this section from what has been required in prior rules and regulations.

Section 7 definesg certain unethical practices not to be engeged in
by land surveyors. The principal change made in this secticon by the
proposed rules and regulations relates to so-called "mortgage inspections"
Under Subsection 7.08 of the proposed rules and regulations, language would
be eliminated which formerly required that, in the case of 2 mortgage -
inspection, the surveyor had to¢o state in the title bdlock or other visible
place that "This is not a land survey". Also eliminared is prieor Subsection
7.13, which made "failing to give adequate supervision to subordinates” an
unethlcal practice.

Section 8, dealing with field and office techniques, has been
substantially rewritten by the proposed rules and regulations. Most




et

significant are the changes which would establish a maximum permissible
error of closure (Subsection 8.04), and proposed provisions which would
require bearings, distances, and areas to come within a specific range of
gccuracy (Subsectlon 8. 07) Under prior regulations, the standards set are- -
merely "[b]uldes for the accuracy of surveyvs to be striven for . . . Under
the proposed rules and regulations, the standards would be mandatory,
Further, the reguirements for accuracy would be increased. As an exampls,
under the past regulations, the standard for error of cleosure for rural
property was one (1) foot in one thousand five hundred (1,500) feet. Under-
the proposed regulation, the maximum permissible error of closure in a rural
survey "shall be one (1) foot in five thousand (53,000) feet or metric
equivalent of perimeter length. The attendant angular closure shall be that
which will sustain the 1/5,000 fcot closure."

Another substantial change in Section 8 is found in subsection
8.08, dealing with the subject of monumentation. Fach corner would be
required to be monumented with an object made of permanent material and have
attached to it a metal or plastlc cap with the name and license number of
the survevor. - -

Section 9 has been completely rewritten. Past versions of Section
9, which dealt with plata and the contents thEIEOL, would be struck, and the
requirements for plats would henceforth be contained in new Subsectlon 8.07.
The new Section 9 of the proposed.rules and regulations describes what must.
be set forth in a description of a property boundarv line survey,

The proposed Section 10 .is the same 2s Section 11 in prior rules
and regulations of the Board, and simply says that descriptions of other
surveys (othe* than boundary line surveys) shall conform to the requirements
of the work,

Section 11 under the proposed regulations is a rewrite of Section
12 as it appeared in prior regulations of the Board. Under past
regulations, a certificate or report of survey was required to be furaished
to the client, .Subsection 11.02 oi.the proposed regulatlon would make such

certificate or report optional. Further, under this new subsection, the
certificate or.-report need not contain the surveyor's subjective assessnent
of the weight given to _conflicting evidence, or his opinion as te
encroachments. -(Under the proposed Subsection 8.07, encroachments would be
required to be shown on the plat used to. depict the rasults of the boundary
survey.) New Subsection 11.02 prescribes a minimum certificate of survey
which would be furnished on the plat.

Proposed Section 12 is. identical to the former provision found in
Section 13 in prior regulations, and simply requires underground surveys and
maps to comply with W.Va, Code, $22-2-1.

In past rules and regulations, competency was defined in Section
14, In the proposed rules and regulation, this section ‘appears as Section
13, and has been rewritten. It sets forth the rule that failure to comply




with any of ther provisions of Sections &, 9, 13, 11, and 12 of the rules
and regulations may be considered a ﬁeglﬂgent act and shall be cause for
suspending and/or revoking a license.

Section 14 would promulgate what has, in prior rules and
regulations, been set forth in Section 15, relating to license by comity.
The law would be changed by making comity with other states and countries _
permissive rather than mandatory.

- Section '153 of the proposed rules and regulations, formerly Section
16, would 1ncrease Lhe compensatlon cf Board members from $4.00 per hour to
$6.00 per hour.”

AUTHORITY
Statutory authority: W.Va. Code, §30-134-1, et seg. .. - -
W.Va Code, §30-134-4, provides, in pertinent part, as follows:
{(a) The board shall have the power and duty to:
(3) Promulgate réascnable rules and regulations imple-
menting ghe provisions of this article and the poners
and duties comferred upon the board hereby, all of which
reasonable rules and regulations shall be promulgahed in

accordance with the provisions of. article three, chapter
twenty-nine-a of this Code:

ANALYSIS

: I. EAS THE AGENCY EXCEEDED TEE SCOPE OF ITS STATUTORY AUTHORITY
1IN APPROVING THE PROPOSED LEGISLATIVE RULE?

W.Ve. Code, §30-13A-4(3) provides for z limited authority of the
Board of Examiners to "[plromulgate reasonable rules and regulations imple-_
menting the provisions of this article and the powers and duties conferred
upon the board hereby . " There are no express provisions in Section
four, Article thirteen 1Lsel“ which would appear to authorize the Board to
approve such rules and regulations as have been proposed. .

First, Article 134 deals almost entirely with the requirements as . -
to training and experience necessary to be licensed to engage in the prac- - -
tice of land surveving, ‘and alsc deals with Lhe procedures for suspension or
revocation of a2 license. - . :

Second, the specific duties of the Board, as set forth in Section

Four of thez article, do not authorize the Board to make rules amd regula-

tions for the definitions of standards of ‘workmanship and skill, nor is the




Board given any express authority to prescribe the methods and squipment to
be utilized by licensees in surve&ying land.

An oblique reference to the power of the Board to promulgate such
rules and regulations may be found in W.Va, Code, §30-13A-8, dealing with.
sugpension or revocation of license. That section reads, in part, as
follows: - - : S , ,

{b) The board shzll suspend or revoke any license
e when it finds the holder thereof has:

{(3) Been incompetent, grossly negligent, or guilty cf
fraud, deceit or other misconduct Zn the practice of
land surveving a2s defined by the Doard,_z_reasonable
Tules and regulations . [enph351s added |

Arguably, the above~cited statute delegates to the Beard the
authority teo define, by reasonable rule and regulation, the practice of land
surveylng. If sc, the statite is a broad grant of rule-making authority,

In a2 case such as this, if regeleticns promuligated under such a
statute were challenged judicially, & reviewing court would look to see if
the statute contained standards for the guidance ¢f the agency in the
exercise of its power, znd/or safeg_grds for the protection of those who are
affected By the administrative action. Broad grants of legislative powers
will be permitted where there are procedural and judicizsl safeguards against
arbitrary, unreasonable, or oppressive conduct of the agency.

Article 134, Chapter 30 .of the Code does contain standards to
guide the Board as to the gualifications of applicants for licenses. These -
are szet Lozth.ln,QBO 134-3 and Sa._ There are no statutory standards to :
guide the Board in exercising its power to define the practice of land
surveying. However, Sections 9 and 10 cf.the statute set forth extensive
precedural and judicizl safeguards _fgr the pretection ¢f persons adversely
affected by an order of the Board suspending or reveking a license.
Accordingly, the delegation of legisiative power to the Board in Article 134
would likely be upheld by a reviewing court.

..IS TEE PROPOSED LEGISLATIVE RULE IN CONFORMITY WITH THE
INTENT OF THE STATUTE WHICH THE RULE is TNTENDED T TO IMPLEMENT, EXTEND,
APPLY, INTERPRET OR MAKE SPECIFIC?

Article 13A of. the Code.does not contain a section setting forth
the legislative purpose and intent in enacting the statute. §30-13a-1 )
contains a.broad statement to the effect that licenses are required "[iln
order to provide for the regulation of land surveying in this State . . .
Also, as earlier noted, it was evidently the intention of the Legislature in
enacting §30-13A-8 that the Board should, by reasecnable rules and
regulations, define the practice of land surveying. In this regard, the
proposed rules and regualtions are in conformity with the perceived intent

1




of the stature. .

TII. DOES THE PROPOSED LEGISLATIVE RULE CONFLICT WITH OTHER CODE
PROVISIONS OR WITH ANY OTHER RULE ADOPTED BY THE SAME OR A DIFFERENT AGENCY?

There are several poﬁflicts which exist between the proposed rules
and regulations and the Code. Principal ameng the conflicts is that which
arises as.a reSth oF the ladguace used in Section 13, dealing with
competerncyv. o

Section 13.0L reads as follows:

Failure to comply with any of the provisions of
Sections 8, 9, 10, 11, and 12 of zhese Rules and
Regulations mey be considered 2 negligent act and shall
be cause for suspension and/or revoking a license to
practice land surveying in this State,

This language In the proposed rules and regulations should be
compared to the weording of W Va. Code, §30—13A—8{b)(3}, which reads as
foliows: - - ] L - T R .

{b} The board shall. suspend or revecke any Tlconse
when it finds the holder thereof has:

(3) “Been Wncompeuent gr055|v negl-oent _or ouil ; of
fraud, deceit or other misconduct in the practice o;, -
iznd surveying as promulgated by the board by reascnable
rules and regulatiocns[.] .

The immediate questiah which ar*ses is whether or not the board
of a license.. Ihe statute ltself.requlres a flnd1n° that a sur vevor has
been grossly negligent before a SLrweyor mav have his license suspended or
revoked. . 1s.it_therefor proder for the board to take action against a
surveyor by naklngfan_act‘gf simple negligence constitute incompetence, as
is done in the propdsed rules and regulations, Section 137 The difference
between simple negligence and gross negligence is significant, .

Simple negligence, in official conduct, is ordinarily the failure
to use such reascnable care and caution as would be expected of a prudent
man. Negligence is not intentional conduct. Black's Law Dictionary, 4th
Ed., (1957). - - -

On the other hand, gross negligence is the intentional failure to
perform a manifest duty in reckless disregard of the consequences as
affecting the life and property of another; such a gross want of care and
regard for the rights of cthers as to justify the presumpticn of wilfullness
and wantonness. Id. _ - N o .




And "negligence" is nct synonymous with "incompetency,” since the
competent may be negligent. Id, .. = - - _-= - -

"Incompetency”" means lack of ability, legal qualification, or
fitness to discharge the required duty., Id.

If these definitions are applied to the language of W.Va, Code,
§30-13A-8(b)(3), it must be concluded that the Legislature, in enacting that
statute, intended _that 3 surveyor having the requ*site abilitv and 1e0al

hig l*cense suspended or revoxed for an an act, whlch constitutes SLEple
neglisence. Such actlon.mav De taken only upon & show110 oz Uross N ) 7 -
1e011gence,.; e , o 5 : o ,

Accordingly, insofar as the board has attempted to maks an act of
simple negligence 2 basis for suspending or revoking a license, the proposed
rules and regulations are in conflict with the Code,

Another conflict with the Code arises out of Section 14 of the
provesed rules. and regulations, dealing with the licensing of surveyors
licensed.by another state or cointry. The pertinent language of the rules
and regulations réads as follows:

The Board recognizes the principle of comity with
other states and ceountries, and m may honor the actions
licensing agencies in those jurisdictions ., provided
said acts are at least eguivalent to the reaul ements
set forth in these Rules and Regulations. )

Q
Fh

This langiage should be compared to the provisions of W Va Coae, [
§30-13A-5(b), which read as follows:

(b) The following persons shall be eligible for a
license to engage in the pract?ce of land surveying
‘without examination:

(1) Any applicant who is licensed, certificated or
registered to.engage in the practice of land surveying
in any other state or country, if the requirements to
obtain a license or certificate or to become registered
in such other state or country are found by the beoard to
be 2t least as great as thcse prescrﬂbed in this
article. -

The proposed 3ecticn 13 conflicts with the statute in several - -
respects., First, it would make the_licensing of ctherwise qualified
surveyors from other states and countries permissive, whereas the statute
makes such licensing mandatory. S

|




Second, the langusge ¢f the statates is clear and unambiguous when
it says a person shall be eligible for z license Mif the requirements to
obtain a license or certificate or to become registered in such other state
or country are found by the board to be at least as great as those '
prescribed in this article.” On the other hand, the proposed Section 13 is
not clear. It Speaks of the board honoring "the actions of licensing -
agencies in those jurisdictions, provided said acts are at least equivalent
to the regquirements set forth in these Rules and Regulations." This
language is confusing inasmuch as it talks of actions cf licensing agencies
being equivalent to-requirsments, Further, if Section 13 is referring to
licensing requirements when it speaks of requirements, it should be noted
that there are no licensing requirements 2et forth in the proposed rules and
regulations., . L B o -

Another portion of the propesed rules and regulations which
appears to be in conflict with the Code is Section 8.03. That section
reazds, in part, as follows:

Bearings of new subdivision lot lines will be from the .
true {astronomic) meridian, if required. 3Bearings of
other surveys mav be from magnetic or true, but if true,
it ghall be so stated eon the plat and in the
description.

This languazge i3 in conflict with the provisions of W.Va. Code,
§37-12-1, %hich states that "[wlhen any surveyor is required to survey lands
which have been surveved before, ne shall make such survey by the magnetic
meridian, but shall also return and certify in his plat the_ degree of
variatien of the magnetic needle from the true meridian, at the time of the

resurvey . . . . o o

IV. IS THE PROPOSED LEGISLATIVE RULE MECESSARY TO FULLY
ACCOMPLISH THE OBJECTLVES OF. THE STATULE UNDER WHICE THE PROPOSED RULE WAS
PROMULGATED? - T ,

A legisiative rule defining the practice of land surveyving and
providing a maafs for the Beard to,effectively regulate the profession is
nesded. to .accomplish the objectives of the Legislature in enacting the
statutory article in gquestion., The appropriateness of the proposed rule is
questioned for reasons set forth elswhere in this abstract,

V. IS THE PROPOSED LEGISLATIVE RULE REASONABLE, ESPECTALLY aS IT
AFTECTS THE CONVENIENCE OF THE GENERAL PUBLIC OR OF PERSONS AFFECTED BY I17

A number of the_ provisions contained in the proposed rules and
regulations hawve been the subject matter of discussion as to their
reasonableness. At the agency's public hearing held_on Februarv 17, 1984,
and again at the Committee!s public hearing held on June 11, 1985, a number
of persons presented arguments pro and con &% to the new requirsments of the




Board calling for increased accuracy in rural surveys. Testimony adduced
would indicate. that open sight compass surveying equipment used by z number
of survevors in this State is incapable of achieving the reguired accuracy
standards under practical metheodology and conditiocns.

The Board and its supporters view compass surveying as antiquated,
inazccurate, and a source of litigation involving boundary line disputes.
The Board points out that surrounding states bhave adopted higher standards,
and argues that West Virginia needs to update its practices.” The proposed
rules and regulaticns would, for all practical purposes, do away with
compass land surveying.

Persons opposing the increased accuracy standards contend that a
well-trained surveyor should have the discretion zo select the equipment and
methods to be utilized for a2 particular survey; that in much of West
Virginia's:rural mountaineus Cterrain, such increased accuracy is neither
necessary wor desired; and that compass surveving is the only practical
means of_producing survey :gsgits_agzg cost which bears a correlaticn to the
value of the land being surveyed.

"It would appear that the Committee needs to address the following
questions in considering the reasonableness of the proposed rules and
reguiations: ; ' C T -

{1} What rezscnable degrees of accuracy can be achieved through
the use ¢f an open-sight compass in surveying mountainous rural property?

(2) What reasonable degree of accuracy can be achieved through
the use of the traditicnal survevor's transit and tape in surveying
mountainous rural property?

{3) What, if any, are tie practical limitations to using modern
equipment, such as thecdolvtes and electronic distance measuring equipment,
in surveying mountainous rural property?

(4) If-a hypothetical tract of rural mountainocus property,
tvpical to West Virginia, were to be described, how would the costs compare
for surveys cenducted by compass, by transit, and by theodolytes and
electronic measuring equipmént? - T 7 T S

(5) What is the range of costs for compass surveying equipment
adequate £o perform such hypothetical survey?

(6). What is the range of costs for transit surveying equipment
adequate to perform such hypothetical survey?

(7} What is the range of costs for theodoivte and EDM surveying
equipment adequate to perform such hypothetical survey?

(8 In what range would the fair market value per acre for
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timberland in West Virginia fall? For farmland?

(9) What facts did_the Board rely cn in determining that
fiberglass. or other tapes, other than metal tapes, were not acceptable
equipment for linear measurement? ; - i

{10) What statistics, if any, are available which would indicate
that compass land surveys are a greater source of boundary disputes and
litigation than surveys made with other equipment?

(11) In the case of complaints lodged against surveyors and found
to be valid, what percentage of the complaints arise from inherent deiicien-
cies in the type of equipment used as opposed to the methods or techniques
used by the survevor? :

Tt would appear that only after these and other similar questions
are answered camd the Committee determine what increased costs would result
from approval of the Uroposed rules and regulablons and what benefits might
be derived by the citizens of this state and the persons affected by such
rules and regulations.

VI. CAN THE PROPOSED LEGISLATIVE RULE BE MADE LESS COMPLEY OR
MORE READILY UNDERSTANDABLE BY THE GENERAL PUBLIC? . -

There_a numerous technical terms contained in the proposed rules
and regulations which are common language to engineers and surveyors, but
which would be incomprehensible to a layman. A definitions section would be
a suggested addition to the proposad rules and regulations.

VII. ~WAS THE PROPOSED LEGISLATIVE RULE PROMULGATED IN COMPLIANCE L
WITH THE REQUIREMENTS OF CHAPTER °9A ARTICLE 3 AND WITH ANY REQUIREMENTS
IMPOSED BY ANY OTHER PROVISION OF Tﬂ? CODE?

Tt would zppear that the ‘reguirements for Dromulgatﬂon set forth
in the Code have not been met.” W.Va. Code, 204-3-11 requires an agency,
when submitting a proposed legislative rule to the Committee, to 2lsc submit
a statement of the circumstances which require the rule, In the opinion of
counsel, the statement submitted by the Board sets forth conclusicns as to
the need for the_proposed rules and regulaticns, but does jot present the
underlying facts to support those conclusions., This is not te say that the
Board is necessarily wrodg in its conclusions, but rather that there are no
facts which the Legislature could examine to determine whether the
circumstances require the rule in question. As an example, the prooosed
rules and regulations would prohibit tne use ¢f fiberglass tapes_for linear
measuremént, stating that such tapes "may vary scmewhat with tvpe of
materizl, temperature, aetc., and are not recommended for use.)! At both
public hearings, statements were made in faveor of the use of such tapss.
But nowhere in the record is there factual evidence relating to the

i0




characteristics of..£iberglass tapes as compared to metal tapes.

Tn its. statement, the Board indicates a desire to fulfill two
fundamentzl obligations: , L

First to respect the rlg:; cf the Surveyor licensed in

this State to his means of livelihood when such

individuals have preparsd themselves conscientiously and

thoroughly to practice land surveying; and second to .

exercigse its power to protect the public against the

dangers arising out of the attempts of. 1ncompetent or

unethical persons engzged in tne practice of said

profession.

The proposed rules_and regulations; with increased. : - -
requirements for accuracy, would effectively eliminate compass land
surveying. But the statement of the Board presents no facts which
would indicate that the stated "fundamental obligations” will be addressed
through the promulgation of the proposed rules and reguiatlons ‘which call
for increased -accuracy standards. Is the preparedness of surveyoers to
practice thelr profession a problem of accuracy reguirements as opposed to a
problem of education and training? Are there facts which would indicate
that the incompetent or unethical surveyors are those individuals who are -
currently not using modern surveying equipment which would be regquired by
the proposed rules and regulations? These types of issues have been raised Lo
in the hearings held to consider these proposed rules and regulations, but
the facts which would allow such issues to be resclved have not been brought
forward. TIn other words, the statement of the Board does not contain "a
statement. of the circumstances which require the rule” which is called for
by W.Va. Cede, §5294-3-11, L . il

In short, counsel wculd make the following observations:

(1} The facts in the rulemaklng record are lpadequate in crltlcal
degree; ot TTToT— T T LTI T T T T 7._____"___—7,'f7" I T

(2) To scme extent, the agency has failed to respond to comments
that are deemed vital; :

(3) . The agency has failed to sustain the burden of proof with
respect to essential facts; and

(4) The agency's statement of basis ‘and purpose of the rules is

unduly vague and is not neoz firmly Lpported by facts in the ru?e 1ak1na

-

racord. . . . o
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ANALYSIS OF PROPOSED LEGISLATIVE RULES

Agency: West Virginia State Board of Examiners of Land Survevers

Subject: Proposed rules and regulations governing the practice of land
surveying ’

PERTINENT DATES

Filed for public hearing: January 12, 1984

Date of public hearing: February 17, 1984

Filed following public hearing: March 6, 1985

Filed LRMRC: March 11, 1985

Tiled as emergency: S )

Refiled with modifications: October 28, 1985 -

ABSTRACT

Section 1 of the proposed rules and regulations is 2 general
section, dealing with statutory authority, location ¢f the board office,
filing dates of previous rules and regulations by the board, and the pro-
posed effective date of the rules and regulatiocns.

Subsection 1.1 deals with statutery authority, and cltes W.Va,
Code, 8§30-13a-4{a) as the authority to promulgate the proposed legislative

rules,

Subgection 1.2 establishes the Board office at 34 West Main
Street, Romney, West Virginisz.
) g

Subgection 1.3 lists the filing dates for the Board's rules and
regulations as being June 4, 1976, February 23, 1981, and January 12, 1984,

Subsection 1.4 sets a proposed effective date for the rules and
regulations as July 1, 1985,

Section 2 of the proposed rules and regulations sets forth the
general purpose, New language states that the Board is seeking to establish
minimum sStandards of practice for the performance of boundary suorvevs for
the purpose of administration and enforcement of W.Va. Cocde, §30-134-1, et

_S._.iq-' TSI/ T T T T IS DI T T T R _ -

Section 3 describes what constitute satisfactory records relsted
to surve? work performed. . : :

[




Subsection 3.1 defines the term "satisfactery records” by listing
certain records which are included in the term,

Secticon & of the proposesd rules and regulations generally de-
scribes.the type of experience which the Beoard will consider as training in
land surveying.

Section 5 contains a broad statement as to the contents of exami-
nations, incorporating by reference the subject matter of Seciion & (Accred-
ited Surveying Curricula).

Section 6 sets forth the subjects to be included in an accredited
survey curricula, requiring two years of instrucction and at least 60 semes-
ter credic hours. The propesed rules and regulaticns make few changes in
this section from what has been required in prior rules and regulations.

Secticn 7 defines certain unethical practices not to be engaged in
by land surveyors. The principal change made in this section by the pro-
posed rules and regulations relates to so-called "mortgage inspections'.
Under Subsecticn 7.8 of cthe proposec rules and regulations, language would
be eiiminated which formerly reguired that, in the case of a mortigage in-
spection, the surveyor had to state 1n the title block or cther visible
place that "This is not a land survey'. Also eliminated is prior Subsection
7.13, which made ""failing teo give adequate supervision to subordinates’ an
unetihical practice. .. - - - .

Section 8, dealing with field and office technigues, has been
substantially rewriitenz by the proposed rules and regulations.

Subsection B.32 describes procedures to be followed by survevors
in zearching the land records to obtain a proper description of the property
to be surveved, as well as that of adjoining properties. Land rescords are
to be compared to evidence found by field survev. Finally, this portion of
the rules and regulations would make clear that a land surveyor is not
required to search the title or determire the state of encumbrances teo the
realty in question.

Subsection £.3b establishes minimum £ield procedures, and is
divided dinte two subdivisicns. Subdivision (1) provides that angular mea-
surements shall be made by an ipstrument "which allows a direct reading to 2
minimum accuracy of one minute (1') of arg or metric equivalent.” Subdivi-
sion (2) of Secticn 8.3b, dealing with linear measurements, would require
that distance measurements be made with the use ¢f properly calibrated tapes
or electronic distance measuring equipment. Subdivision (2) also requires
that all linear measurements be reduced to the horizontdl plane,

The most significant changes in Section B are those which woulad
establish a maximum permissible error of closure (Subsection 8.3}, and
proposed provisions which would require bearings, distances, =znd areas to




come within a specific range of accuracy (Subsect on 3.8). Under prior
regulations, the standards set are merelv "[gluides for the accuracy of
survevs to be striven for .. .7 Under the proposed rules and regulations,
the standards would be mandatery. Further, the requirements for accuracy

would be increased. As an example, under the past regulations, the standard

for error of closure for rural property was ome (1) foot in ome thousand
five hundred (1,500} feet. Under the proposed reguLat*on the maximum
permissibie error of closure in a rural survey "shall be one (1) foot in
£1 ve thousand (3,000) fest or metric equivalent of Derlne*er length. The
attendant angular closure shall be that which will sustain the 1/3,000 foot
closure."

Another substantial cbange in Section 8 is found in subsection
8.92, dealing with the subject of monumentaticna., Each boundary survey would
be required to be monumented at all gorners,

Section 9 has been completely rewritten, Past versions of Secticn

9, which dealt with plats and the contents thereof, would be struck, and the

requirements for plats would henceforth be contained in new Subsection 2.8.

The new Sectien 9 of the proposed rules and regulaticns describes what must
e set forth in a description of a property boundarv line survey.

The proposed Section 10 is the same as Section 11 in prior rulss
and regulations of the Board, and simply says that descriptions of other

surveys (other than boundary line surveys) shell conform to the requirements
of the worx. , S L

Section 11 under the proposed regulations is a rewrite of 3ection
12 as it apoeared in prior regulations of the Board. Under past regula-
tions, = certificate or report “of Ehrvey was reguired to be furnished to the
clientc. Subsgectionm 11.1 of the propesed regulatlon would make such certifi-
cate or report optional, TFurther, under this new subsection, the certifi-
cate or report need not contain the surveyor's subjective assessment of the
welght glxen to conflicting evidence;, or his opinion as to encroachments.
(Under the proposed Subdivision B.8m, encroachments would be required to be
shown on the plat used to depict the resulis of the boundary survey.)

New Subsection 11.2 prescribes & minimum certificate of survey
which would be furnished on the plat.

Proposed Section 12 is identical o tne former provision found in
Section 13 in prlor fegulatloﬁs, and simply reguires underground surveys and
maps to comply with W.Va, Code, §22-2-I1.

In past rules and regulations, competency was defined in Secticn
14, Ia the proposed rules and regulation, this section appears as Section
13, and has been rewritten. It defines competency in the opractice of land
surveying, stacing that it "includes, but is not limited to, compliance with
the pr?visions of Section &, 9, 10, 11, 12 and 13 of these Rules and Regula-
tions.’




Séction 14 would premulgate what has, in prior rules aznd regula-
tions, beén set forth in Section 15, relating to license by comity,

Seczion 15 of the sroposed rules and regulations, formerly Sszction
16, would increase the compensation of Board members from $4.00 per hour o
36.00 per hour.

AUTHORITY

L sea.

iy . T

Staputory authorityv: W.Va. Code, §30-13a-1,

W.Va Code, 830-134-4, provides, in pertinent part, as follows:
{a) The board shall have the power and duty :to:

(3) Promulgate reasonable rules and regulations imple-
menting the provisicns of this article and the powers
znd duriss comferred upen the board hereby, 21l of which
reasonable rules aad regulations shall be promulgated in
accordance with the provisions of article three, chapter
cwency-nine-a of zhis Code:

ANALYSIS

I...HAS THE AGENCY EXCEEDED THE SCOPE OF ITS STATUTORY AUTHORITY
IN sPPROVING THEr PROPOSED LIGISLATIVE RULE?

W.Va. Cede, §30-134-4(3) provides for a limited authority of the
Board of Examiners to "[plromulgate reascnable rules and regulations imple-
menting the provisions of this article and the powers and duties conferred
upon the board hereby . . ." There are no express provisions in Section
four, Article thirteen itself which would appear to authorize the Board to
approve such rules and regulations as have been proposed.

First, Article 13A deals almost entirely with the reaquirements as
to training and experience necessary to be licensed to engage in the orac-
tice of land surveying, and alsc deals with the procedures for suspension or
reveocation of a license. :

Second, the specific duties of the Beard, as set forth in Section
Four cf the article, do not authorize the Board to make rules and regula-
tions for the definitions of standards of werkmanship and skill, nor is the
Board given any express authority to prescribe the methods and equipment to
be urilized by licensees in surveying land.

An obligue reference to the power of the Board to promulgate such
rules and regulations may be found ia W.Va. Code, §30-13A-3, dealing with




suspension or revocation _of license. That secticn veads, in part, as fol-
lows: e e e e -

(b) The board shall suspend or revoke any license
when it finds the holder thereof has:

(3) Been incompetent, grossly negligent, or guilty of
frand, deceit or other misconduct in the practices of
land surveying ag cdefinec by the board bv reaspnable

rules znd regulacicns . . . [emphasis added]

Arguably, che above-cited statute delegates to the Board the
authority te¢ define, by rezsonable rule and regulaticn, the practics of land
surveying, If so, the statute is a broad grant of rule-making authorizy.

In 2 case such as this, if regulations promulgaced under such a2
statuce. were challenged judicially, a reviewing court would look to see if
the statute contained standards for the guidance of the agency in the exer--
cise of its po~ejmi=ﬂd/or safeguards for the prote:*lon cf thase who are
affectea by ,ne Zdministrative action. Broad grants of leggislative powers
will be permitted where there are procedural and judicial safeguards against
arbitrary, unreazscnable, or oppressive conduct of the agency,

5

Arcicle 13A, Chapter 30 of the Code does contain standards te
guide the Board as to the quellfications of applicants for licenses. These
are set forth in §30-134-5 and 3a. There are no statutory standards to
guide zhe Board in exercising its power to define the practice of land
surveying. Howeve . Sections 9 and 10 of the statute set forth extensive
procedural and Jjudic aﬁrsafeguaraa _for the. protection of perscns adversely
affected by an order of the Board suspending or revoking a license. Accord-
ingly, the delegetion ¢f legisiative power to the Board in Article 134 would
likely be upheld by a reviewing cour:t.

. IS THE PROPOSED LEGISLATIVE RULE IN CONFORMITY WITH THE
'_EI\TQ__ i STATUTE WHIGH THE RULE IS INTERDED IO IMPLEMENT, EATEND,
PLY, INIERPRET OR MAKE SPECIFIC]

.

tg

srticle 134 of the Cods does not contein a section setting forth
the legislative purpose and intent in enacting the statuce. 8§830-134-1
contains a broad statement to the effect that licenses are required "{i]n
order to provide for the regulation of laad serveying in this State . . ."
dlso, as earlier noted, it was evidently the intention of the Legislature in
enacting §°O—13A 8 that the Board should, by reasonable rules and regula-
ticns, define the practice of land s;rveylng in this regard, the proposed
u1es and regulations are in confo*mluy with the perceived _ﬂtBDL of the
statute. S, e e e

II “DOES TEE PROPOSED LEGISLATIVE RULE CONFLICT WITH OTHER CODE
PEOVISIONS WITH aNY OTHER RULE ADOPTED 3Y THE SAMEZ OR A DIFTERENT AGENCY?




There zre several conflicts which exist between the propesed rules
and regulations and the Code, Principal among the conflicts is that which
arises as 2 result of the language used in Sectior 13, dealing with
compeLency. ' o

Section 13.]1 reads .as follows:

Competency in the practice of land surveyving in-
ciudes, but 1s not limited te, compliance with the
provisions of Seccicn 8, 9, 10, 11, 12 and 13 of these
Rules and Regulations.

This language in the proposed rules and regulations should be
compared to the wo*amz of W.Va. Code, 8§30-134-8(5)(3), which reads as
follows: .- A . U .

{(t) The board shell suspend or revoke any license
when iz finds the holder therecf has:

(3) Been incompetent, grossly negligent, or guilty of
fraud, deceit or other miscenduct in the practice of
land surveying as promulgzted by the board by resscnable
rules and regulations].]

What restlt would occur under the p;onosec legiglative rule, when
a2 competent surveysr, through an act of simple negligence, violataes one of
the regulaticns? The Board would eguate such negligent act with incompe--
tence. The imnmediate question which arises is whether or not the board zan
use one act of simple negligence as a basis for suspension or revocation of
a license.. The statute itseli requires a finding that a surveyor has been
grossly negligent before a surveyer may have his license suspended or re-
voxed. Is it therefore proper for the board to take acticn against a
survevor by making an act of simple negligence constiture incompetence, as
is done in the proposed rules and regulaticns, Section 137 The difference
between simple negligence and gross negligence is significant.

Simple negligence, in official conduct, is ordinarily the failure
Lo use such reasonable care and cauticn as would be expected of a prudent
Sy =

man., Negligence is not intentional conduct. Black's Law Dicticmary, 4th
Ed. {1937).

On the other hand, gross negligence is the intentional failure to
perform a2 manifest duty in reckless disregard of the consequences as affect-
ing the life and property of anothe ; such a gross want of care and regard
for the rights of others as to jus ify the presumption of willfulness and
wantonness, L1d.

and "megligence' is not synonymous with "incompeszency,” since the
competent may be negligent. ILd. : -




"Incompetency' means lack of ability, legal qualificatiocn, or
iltness to discharge the required ducy, Id. A vicolation of the proposed
rules and regulaticos may or may net have anything to do the cuestion of

ceonperency.

If these definitions are 2pplied to the language of W.Ve., Code,
§30-13A-8(5)(3), it must be concluded that the Legislature, in enacting that
statute, intended that & surveyor having the requisite abilicy and legel
qualifications, and being fit to discharge his required duties, camnot have
his license suspended or revoked for an an act which constitutes simale
nesl:gence. SLCﬁ actzon.may be _aken onr; upon QVShOhlng of gross negli-

gence., 7 T ottt T I T T i

Ancother portion of the proposed rules and regularions which ep-
pears to be in conflict with the Code is Section 8.4. That section reads,
in part, s follows:

Beariags of new subdivision lot lines will be from
the true (astrononic) meridian. Bearings of other sur-
veys may be from magretic or true, but if true, it shall
he so stated on the plat and is the description.

This lzngrage is in confiict *ltn,tne _provisions of W.Va, Code,
§37-12-1, which states that "[wlhen any surveyor is recuired to survev Tands
which have been surveyed befcre, he shall make such survey by the magnetic
meridian, but shall also return aand certify inp his plat the degree of
variation of the magnetic needls from the true meV1d1an at the time of the

resurvey ., , ." o ] L o

IV, IS IEE PROPCSED LEGISLATIVE RULE NECESSARY TO FULLY ACCOMP-
LISH THE OBJECTIVES OF THE STATUIC UNDER WHICH THE PROPOSED ?L‘LT-" WiS DROMUL-
GATED? T LT T T

legislative rule defining the practice of land surveying and
providing a means for the Board to effectively regulate the profession is
needed 2o accomplish the cobjectives of the Legislature in enacting the
statutory article in quesgtion. The appropriateness of the proposed rule ig
guestioned for reasons set forth elsewhere in this abstract.

V. IS THE PROPOSED LEGISLATIVE RULZ REASONABLE, ESPECTALLY a8 IT
AFFECTS THE CONVENIENCE OF TEE GENERAL PUBLIC OR OF PERSONS AFFECTED BY IT?

4 number of the provisgions contained in the proposed rules and




regulations have been the subject matter of discussion as to their reason-
ableness. At the agency's public hearing held on February 17, 1984, and
zgain =t the Committea’s public hearing held on June 11, 1985, a number of
perscons presented arguments pre and con &5 Co the new requirenments of the
Board calling for increased accuracy in rural surveys. Testimeny adduced
would indicste that ocpen sight compass surveying equipment used by a number
of survevers in this State is incapable of achieving the reguired accuracy
standards_ under prazctical methodology and conditions.

The Board zad its supporiers view compass surveying 2s antiquated,
inaccurate, and a source of lipigarion involving boundary line disputes.
The Board peints out ther surrounding states have adopted higher standards,
and argues thet West Virginis needs to update its practices. The proposed
rules and regulations would, for all praccical purposes, do away with com-
pass land surveving.

Persons opposing the increased accuracy standards contend that a
well-trained survevor should have the discretien to select the equipment and
methods o be utilized for a particular survey; that in much of West Vir-
giniz's rural mountainous terrain, such increased accuracy is neither neces-~
sary nor desired; aad that compass surveying is the onlv practical means of
producing survey results at a cost which bears 2 correlation to the value of
the land being surveyed. ] ) S . -

It would appear that the Committee needs to address the follewing
questions in considering the reasonableness of the proposed rules and regu-
lations: - .

(1) What reascnable. degree of accuracy can be achieved through
the use of an open-sight compass in surveying mountainecus rurzl property?

(2) What reasonable'deg:ée of accuracy can be achieved through

tainous rural property?

{(3) What, if any, are the practical lisitations teo using modern
aguipment, such as theodolytes and electronic distance measuring eguipment,
in surveving mountainocus rural property?

{4y If =2 hypothetical tract of rural mountainous property, typi-
cal to West Virginiz, were to be described, how would the costs compare for
survevs conducted by compass, by transit, and by theodolytes and electronic

measuring equipment?

(5) What is the range of costs for compass surveying equipment
adequate o periorm such hypothetical survey?

(6) What is the range of costs for transit surveying equipment
acequatse to perform such hypothetical survey?




{73 "What is the range of costs for thecdolyte and EDM surveying
aquipment adequete te perform such hypothetical survey?

{2) In what range would the fair merket value per acre for tim-
berland in West Yirginie fall? For farmland?

(%) What statistics, if any, ere available which would indicate
that compass land surveys are a greater source of boundary disputes and
it‘gthon,tuan_sur\evs made with orher equipment?

|T1

{17) In the case of complaints lodged against surveyors and found
to be valid, what percentage of the complaints arise from inherent deficien-
cies iz the type of equipment used as opposed to the methods cor technigques
used by the survevor? :

It would appear that only after these and other similar questicns
are answered can tne Commﬂttne aetermlhe what lnc*eased costs would resuit

be derived by the CLthens cf ;nla state a“d the persons affected by sucn

rules and regulations.

VI, CalN THE PROPOSED LEGISLAYTVE RULE BE MADE LESS .COMPizX OR
MORE READILY UNDERSTANDABLEZ 3Y THE GEZNERAL fLD 2C7

There 2z numercus technical terms contained in the propesed rules
and regulations which are common language to engineers and surveyors, but
which wohla be incomprehensible to a layman. A definitions section would be
a suggested addicion to the proposed rules and regulations.

VII. WaS THE PROPOSED LEGISLATIVE RULE PROMULGATED IN COMPLIANCE
WITH THE REQUIREMENTS OF CHAPT=ZR 294, ARTICLE 3 AND WITH ANY REQUIREMENTS
IMPCSED BY ANY OTHER PEOVISION OF THE CODE?

It would appear that the requirements for promulgation set forth
in the Code have not been met. W.Va. Code, 294-3-11 requires an agency,
when submitting a proposad legislative rule to the Committee, to also submit
a statement of the circumstances which require the rule. Iz the opinion of
counsel, the statement submitted by the Board secs forth conclusions azs to
the need for the propesed rules and regulations, but doas not present the
underlying facts tc suppeort those conclusicns. This is not to say that the
Board is necessarily wrong in its gonclusions, but razther that there are no

acts which the Legislature could exeamine to determine whether the circum-
stances require the rule in question.

In its statement, the Board indicates a desire to fulfill two
fundamental obligaticns: : :

T

First to respect the right of the Surveyor licensed in




this State to his means of livelihood when such individ-
uals have prepared themselves conscientiously and
thoroughly to practice lazad surveving; and second to
exercise 1ts power to protect the public against the
dangers arising out of che zttempts of incompetent or
unethical persons engaged in the practice of said pro-
fession.

The proposed rules and regulatigns, with increased raguirements
for accuracy, would effectively eliminate compass land surveving. But the
statement of the Board presents no facts which weould indicate that the
staced "fundamental obligaticns” will be addressed through the promulgation
of the proposed rules and regulacions which call for increased accuracy
standards. Is the preparedness of surveyors to practice their proiession a
problem of accuracy requirements 2s opposed to & problem of education and
training? Are there facts which would indicate that the incompetent or
unethical surveyors are those individuals who are currently not using modern
surveyving equipment which would be requirsd by the proposed rules and regu-
lations? These types of issues have been raised in the hearings held to
consider these proposecd rules and regulations, but the facts which would
allow such i3sues to be rasolved have not been brought forward, In other
words, the stecement of the Board does not ceontain "a statement of the

ircumstances which regquire the rule' which is called for by W.Va. Code,
§29a-3-11. L el e _—

In shovt, counsel would make the following observations:
(1) The facts ia the rule-making record are inadeguate in criti-
cal degree;

(2) To some exteat, the agency nhas failed to respond to comments
that are deemed vital:;

(3) The agency has failed to sustain the burden of proof with
respect to essential fzcts; and | e

{4) The zgency's statament of basis and purpose of the rules is
unduly vague and is not not firmly supported by facts in the ruls-making
record. -




