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May 1, 1990

In recard to the proposed rules and regulations for the practice

of land surveying, a public comment pericd was established in lieu
of a public hearing. The coamment period was from November 6, 1989
to Decarbex 29, 1989, During this comment period, only tne response
was received concerning the vroposed rules and requlations. This
rasponse was reviewed by the West Virginia State Board of Examiners
of Land Surveyors. It was the decision of the Board that the
response did not necessitate the changing of the proposed rules

and regulations. The response received is herewith attached.

tfully submithed,

Teon X. Spencer
Secretary
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W.Va. State Board of Examiners of Land Surveyors,
?.0.Box 925,
Fayetteville, WV 23840

Gentlemen:

This 1s in response to your Emergency Rule filed
November 6, 1989 with the Secretary of State.

Notice of the Rule was received by the West Virginia
Asscciation of Liand Surveyors on December 14, 1989 and by me
as a member of that Assocliaticn on December 21. The deadline
for accepting written comments - December 2% - provides
insuffcient time to fully =study the impact of ithe Rule.

The officilal position of the Board of Directors of WVALS
supported the passage of H.B.2275, which provided for:amn
increase in the fee for taking the sexam. However the
individual members of WVALS have not voted on this matter.

There ls some cuestion in my mind whether the proper
rule-making procedure has been followed as prescribed by
Section 2%A-3-15 of the Code and in accordé with the
Administrative Law Division's "Rule MaKing Guide and Primex"
as prepared by Rich Hartman several years 2go.

I note that the Emergency Rule does ncot state what the
cost of the various exams will be, but only LlLists the cost

0f two recent a2xams. Nor does the Rule show the cverall
financial condition of the Board of Examiners.

The real thrust of higher costs to take exams is: Dc
higher charges for exams aciuaily "protect the safety and
welfare of the citizens of West Virginia®", or in the
alternative, do higher costs actualy hurt the safety and
welfare of its citizens? I would therefore guestion the
answer to Fiscal Note 4 3 and 4 ¢ which states that there
will be "no economic impact of the Rule on citizens”.

Although licensing of professions in general is
supposed %o protect the safety and welfare of citizens, the
West Virginia Code does not list that as the specific purpose of
licensing land surveyors.

In the limited time I have to study this matter, I can
cnly hope that vou wiil increase the cost of exams as little

as possible. ) /"ﬁ¥% ,Aﬁi )

Respectfully, "F. Henzxy Slpe QLS
MEMBER
WEST VIRGINIA ASSOCIATION OF LAND SURVEYORS
AMERICAN CONGRESS ON SURVEYING AND MAPPING
SOCIETY OF AMERICAM FORESTERS




State of West Virginia
Department of Tax and Revenue

GASTON CAPERTON . Charleston 25305. CHARLES O. LORENSEN
GQOYERNOR SECRETARY
CONSENT TQ PROPOSAL OF RULE ]
To Wnom It May Concern: s — - S -
Pursuait  hoT West Virginila Code | 8§ 5F-2-2(=2){12), the

undersigned . hereby  grants consent to _Lne proposal o©f the .
following rule propesed Dby the Board of . BExaminers of Land
Surveyors of the State of.West Virginia: . C;l_a._bter_ 30-133; sSeries
i; Practice of Land Surveving in West Virginia,

Signed this 7th day cf November, 1B885.
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\~ - CEBARLES LORENSEN

Secretary of LaX and Revenue




JUSTIFICATION

In order for. the West Virginia State Board of Examiners of
Land Surveyors tTo protect the safety and welfare of the citizens
of West Virginia by licensing competent persons engaged in the
practice of surveying land, it is necessary to increase the cost
of the examination to the applicants. A cost anelysis for

pPreparing and administering  the land surveyor exam (see,r
attachment) made it readily apparent that the RBozrd could no-

longer operate at the current examination fee.

The Dboard respectfully states that the fee previousiy

stated in the Rules and Regulations for _the Practice of Land.

Surveying 1in West Virginia is no longer feasible [initial
application fee of Seventy Dollars (870.00) - repeat examination

fee of Thirty Dollarxs (830.00)]. West Virginia Code Chapter 30,

Article 13A (1969) as amended April 7, 1989, and effective July
7, 1989, provides at _ 30-13A-5(c): "An applicant shall pay to the
board with his application an examination fee for the purpose of
covering the cost of the exam not to exceed two hundred dollars.”
Thus this board seeks to amend i1ts Rules and Regulations 3.2 and
3.4 of Section 23-1~3 Rules and Regulations for Practice of Land
Surveying in West Virginia and increase the examination fee =25
the board shall determine not to exceed two hundred.




ALPPENDIX B

PISCAL MOUVE COR PROPCSCD RULES

ritie: Bules & Regulations for the Practice of Tand Surveving in West Virginia

-

Type of Rule:. X lLegislative _ . .. Interpretive Procedural

Agency WY Board 'o Fx;:mnars O:I;l;d B %_dat'es;_ P.0. Box 923
= Su_fveyors T
Fayvetteville, West Vm:gﬂ_ma 258/-0 - s - =
i iadie - P Sl Wy bl “‘F—_:Tﬁ—-\ - -ﬁgjl?:_rq :1—'?:-—" -i_ ‘7 -
B ANHUAL TISCRL YTAR
L. Effect of Eropo:od mWe ¥ Increase Decrease| CQurrenc . Ne.xt Thnereafter
- - _ Lot o . i | - 5 - o
Estimated Total Cost-.- | 8 0.00 l $ 0.00 I $ 0.00 | ,S0.00 s 0.00
e ,{:ﬁﬁ—ﬁw o '---ﬁi ;
persorzl Services . 0.00 0.00 - | 0.00 0.00 0.00
Current Expense 0.00 l C.00 0.00 . 0.00 0.00
Repairs and Alterations 0.00 ] 0.00 0.00 0.00 0.00
bquigment - | 0.00 |  0.00 0.00 0.00|  0.00
- |
o , [
Other |  0.00 = 0.00 | 0.00 o.ooJ 0.00

2, Explanation of above estimates;

. This has no fiscal impact on State govermment.

3, Objectives of these rules:

To increase examination fees for the .land survevor examination.




4. Explanatidn of Cverall Econcmdc Impact of Proposed Rule.

. Econanic Impact on Staté Government,

None S R - -

B, Economic Inpatt on Politicel Subdivisions; Specific Industries;
Sp=cific groUps of Citizens, -

None

C. =donamic impict on Citizens/Public at Large.

4]

~NOe

Date; October 24, 1939 .

o
cl

ire of Agency Head or Authorized Representative




DATE L e
TO: LEGISLATIVE ARULE-MAKING TREVI}EW COMMITTEE
FROM WV Board of Exeminers of Land Surveyors

EMERGENCY RULE TITLE: Rulés & Regulations for the Practice oI Tand Surveying

in West Virginia

ry authority for promulgating t
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r
o
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rule; Code of West Virginia, Chapter 30-134

he emergency

Date of filing o©f proposed legislative rule:

Coes the esmergency rile adopt
amend or repeal & current le

It amends a current legislative rule..

Has t seme or similar emerggncy rule previocusly been
filed and expired? - . =TT
No ' . :

Stazte, with part

scate oz ity , those facts
which maeke the emergehcy rule necessary for the
preservation of public peace, health, safety or

See explenztion and jusiification in #8.

and clrcumstances

immediate

walifare,

wmW,_.,,,,-,,,.mrﬂ.,.mﬁg.mw.m.w!xn
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1f the emergehgyf:g;efwas;ﬁrdhuLgated in order toc comply
with a time limit established by the Code oxr faderal
statute or regulation, cite the Code provision, derzl
statute or regulation and fime limit established therai
Nf__A _ : mE P TTET B L% = - =
o= LT EEEETETATTEE . T O R
- rmEmmEEEASA. . BT TS T - -
gt AR NEEAGEITTRS LT
?Egte, w}th‘part;cu;arlty,-those facts .and circumstances
which make the. emergency rule riecessary tTo prevani sub
A ' . - - N - - R - -
stantial harm to Tthe public interest.

In order for the wWest Virginia State Board of Examinesrs of
T,and Surveyors To protect the safety and welfare of the citizens
of West Virginiz by licensing competent persons engaged in the
practice of surveying 1and, it is.necessary to increase the cost
af +the examination to <the applicants. A cost analysis for
preparinhy and admifisteéering the land surveyor exam (see
2ttachment) mede it readily apparent that the Broard ¢ould no
lcnger oOperate at the current examination fee.

The board respectfully states that .the fee previgusly
stated in <tThe Bg;egéggdfﬂgguléfidns'for the Practice of Land .
Surveying in WestT virginia is no longer feasible f[initial
zpplication fee of Seventy Dollars (870.00) - repeat examination
fee of Thirty Dollars ($30.00)]. West virginia Code Chap<Ter 30, ..

Article 13A (196G). as amended aApril 7, 1989, and - effective July

7, 1989, provides at 30-13a~5(c): "an applicant shalil pay to tne
board with hisz zpplication an eramination fee for the purpose  Of
covering the cost of the exam not to exceed two hundred dollars.”
Thus this board seeks to amend its Rules and Regulations 3.2 and
3.4 of Section 23-1-3 Rules and Regulations foxr Practice of Land
Surveving in West Virginia and increase the examination fee. a8
+the board shall determine Tot to exceed. two hundred.




23 C5R 1

TITLE 23
LEGISLATIVE RULE
BOARD OF EXAMINERS OF LAND SURVEYORS

SERIES 1 -
RULES AND REGULATIONS FOR PRACTICE
OF LAND SURVEYING IN WEST VIRGINIA

Rule +to be amended:

§23-1-3. Qualifications Of Applicafts For Licehses; Exceptions:
Fees:; Examinations.
3.1. To be eligible for a license to engage. in the practice
of land surveying, "the zpplicant must meet the reguirements as
set forth in W. Va. Code §30-13a-5.

3.2. Any applicant for such a license shall submit an

application on forms provided by the board,. Such appliceation .

shall be. verified and ghall contain a statement of the
applicant’'s educaticn angd experience, the names of £five (5)

persons for referdnce (at. least three (3) of whom shall be

licensees, o©or perscons eligible for a2 license heresunder, or
persons  authorized in another state or counitry te engage in the
practice of land surveying, who have knowledge of his work). An
gpplicant shall pay to the becard with his application =2 license
fee ef-severty-dokrars-£$78:-6683, as the board shall determine not

[[SSRNTTI o

to exceed two hundred dol‘ars or any increaged amcunt mandated
by. the Legislature.

3.3. Ezaminations shall be at least once each vear at such
time and place as the board shall determine.

3.4. the scope of the examination and methods ¢f procedure
shall be determined by the board. An spplicant who fails o pass
any part(s) of the examination may reapply at any time to take
the failed part(s) _and shall furnish additional information as

reguested by the board. Each such application shall be

accompanied by a license fee of-thiritvy-delders (5360563, to be
determined by the board or_any increased amount mandated by the
Legislaturs. : ' : ' B :

Language to be Strlcken crossed out and language to be added
underlined. ,

oA

o ek
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TITLE 23

LEGISLATIVE R

BOARDOF BXAMINE]

oF L.-L D SURTEYORS

SERIES 1 )
RULESAND ! BC lmlox*sfowm: s

OF LAND SU

General. - -
1.1 .- Theserulesandregulati
vigated by tne State Bozrd of Exarninersof Land Sur-

rs Lo govern Jicensing of Land Surveyors in YWest

2. Authority. - W, Va, Code 830-134-4(a)

bt
S

f:‘oL.-r dery S‘c

a“"m;"‘k'SU"aC‘O. and er

CQuelifications O App!

cemses: Bxceptions; Fees; Bxa

3.1. To be eligible for 2

practice of land sur veyl“\” the applicant must mDEL
therequirementsasset orthin W, Va. Coae §BO
5 .

capplicantier such 2
on on forms provided by the board. Such
ornshall be verifiedand shall contain 2 state.
he apphcamsndt.ca ion and experience, the
f lve ) persons for '.eierE'JCD (2t least three
mshallbelicensees, cr persons eligible for 2

icsnsa h=reuqd=r or persons authorized in arother
Stc.\'. or country to engage in the practiceof land sur-

SJ w

iy

eving, who have knowiedge of his work). Arn appli-
cau-.sha | pay to the board with his zpplication a 1i-

EYINGIN WEST V]

2 license to engage in the

2 license shall submit  of

INTA

3.2, Examirzticnsshalibe heldzticzstonce ezch
_year al such time 2nd place as the beard shall deter-
mine, - S
3.4, Thescope of the examinationznd methods of
g edaternm o Anepoli
as i

meets all of the re
in the practice of
fesue Lo him such
shalldeny thesz
renewal, shel
lowing the g
y-trgasurer

exa“’:mat1 N ppl
srescribed by the board and g the
an annual rengwal fee of thirly dollers {330.00}, of
anyincreasedamount mandates by't i -
a license is nol ranewed when d ueJ the z’ee shallin-
crease one dollar ($1.00) ver mmonth
fraction thereof that sucn renewal
to 2 meximum of thirty-six {38) me :hs_ WNe licen
shall be renewsd after expiraticon o' i

».) —
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23 C5SR1. -

‘

thirty-six months, ar“c the fact that a licenss cannot

be renewed because of the expiration of said period of

thirty-six (38) months, and the fact that a2 license
annct be renewed because of the Je:«:ptraz"-.on of said
pericd of thirty-six (38) months shall not prevent such
person from making epplication for 2 new license,
The board may deny any zpplication for renewal for

[e3

" any reason which would justify the denial of anorigi-

nal application for 2 license. The board shall pre-
scribe the form of licenses and each such license shg]’;
beconspicucusly displayed by the licensee at his prin
cipel place of practice, _ A duphute licanse may b
issued upon payment of a fee of five dollars {(§5.00}, or
any increased amount mandated by the Legislature,

§23-1-5. Accredited Surveying Curricula. - -

5.1. The power o ) 2pprove survey curri icula rests
with the Board. . Sl
5.2. The Board recognizes (the Accreditation
Board for Engineering and Technology), Inc. (ABET),
25 a naiional acerediting body. )

§28-1.6. Unethlcal Practices.

8.1. Any licensze hereunder who has commitied
any of the following unethical practices could be sub-
ject to suspension or revocation of 2 license. This is
not to be interpreted to exclude suspension or revoca-
tion of a license for the reasons set forth in W. Va
Code $30- 134-8(b). A,

6.2, Signing or affixing & seal to any document
prepared by persons who are not employses under su-
pervision of the licensee.

6.3. Accepting, paving, or offering to pay, either
directly'or indirectly, any gift, bribe, or other consic-
eration to make an impropsrsurvey.

6.4, Assoclating with any survey project knownhby
11ce“see to be fraudulent or. dishonest in charae-

ne
er,

Lol ot &

8.5, Failing or refusing to comply with any provi-
sion of article 134, Chapter 30 of the West Vi*ciﬁfa
Code ar any rule or regulailon promulgated by ¢
Board or any order or finz! decision of the Board. FOL
the purposes of this subsection, {1 if any licensee
orders, counsels, encourages, incites, supports, helpﬁ,

e

‘,‘¢

or assists another person to f2il or refuse to comply
with any such statutory provision, ruie or regulation,
order or final decision; or, {2} after such fallure or
refusal,ifalicensee helps ar assists such other person
to avold deteciion of such failure or refusal, than the
licensee shall be deemed to have also faiied or refused
to so comply.

8.5. Dissemineting false statements whicn fend,
nzturzily and proximately, to result in injury {o the
reputation of a iicenses, to diminish ths esteem, re-
spect, goodwill or confidence in which such licensee is
~neld, or to deter third persons from associating*_@z"
dealing with him. ’

8.7. Reviewing the work of another land surveyer
for the same client, except with the knowledze of such
surveyor, or unless the connection_of such surveyor

_ with the worli has been terminated.

6 8. Fail'mg to resmnd wi‘zhip thirty (SG) davs to

'a,vaﬂablg, any records r ele_”ant to an mth.y or com-
plzint about the licensee's professional conduct. The
thirty (30) day period shall begin on the date whﬂ
such communication was sent by the board by cer
fied meil with return receipt requested to Lh"E‘_i..

known address of the surveyer. -
£.5. Adveriising that is false, fraudulent, decen-

tive, misleading or unlawful

B.10. Accepting and underizking to perform land
survey services which the surveyor is not competent
to perform without cbtaining quelified associates,
consultants or employees.

§23-1-7. Suspension Of Revocation Of License;
Procedure For Hearings On Denial Of Application
For An Original Or Renewal License Or Suspen-
sion Or Revocatlon Of Any License; Judicial Re-
view.

7.1. The board meay a2t any time upon its own mo-
tion and shall upon the verified written complaint of
any person conduct an investigation itc determine
whether there are any grounds for the suspensign or
revocation of a licerize issued under the provisions of
West Virginia Code §30-13A and therules andregula-
tions issued by the board. The board zshall suspendor
revoke anv license when it finds the holder thergof




has: (g) Been convicied of a ¢crime involving moral

turpitude; (b) Obtained a license by means of fraud or .

deceit; {¢) Been in "cwpet&nt grossly negligent, or
guiliy of fraud, deceit or other misconduct in the prac-
tice of land surveying; or (d) Failed or refused to.
comply with the provisions of Article 134 or Chapter
30 of tihe Coda or any reasonablie rule and regulation
promulgated by the board or any order or final deci-
sion of the board. The board shall also suspend or
revake any license if it finds the existence of any
ground which would justify the denial of an applica-
tion for such license if application were then being
made for it. Any suspension of 2 licenseshall cantin-
ue for the period specified in the orcer of suspensicn,
Revocation of 2 Hcense shall not preclude application
for anewlicense, whichapplication shall be processed
in the same manner and the application aporoved or
denied and the license issued or refused on the same

grounds as any other zpplication for a license {s proe- -

essed, considered and determined. except that any
previous suspension and the revecation may be given
such welght in deciding whether o zpprove or deny

such application and lssue or refuse fo lssue such -

cense 2s 1s meet and proper under all the circum-

stances. L TT T Il

7.2. Whensver the board shalldeny an application
for any original or renewse! license or shall suspend or .

revoke any license, it shall make and enter anorder

to thatefiect and serve a copy thereofon the applicant
or licensee, as-the case may be, by certified malil,
return receipt requested. Such order shall state the
grounds for the action taken and shall require that
any license suspended ar revoked thereby shall be re-
turned to the board by the holder within twenty (20)
days after receipt of szid order. Any person adversely

affected by any such order shall be entitled to a hear~

ing thereon (as to all issues 'mL excluded from the
definition of a "contested case" as set forth in article
1, chapter 29A (§29A.3-1 et seq.) of the West Virginiza
Code) if, within twenty (20) days after receipt of a
copy thereof, he files with the board 2 written demand
for such hearing, A demand for hearing shall operate
automatically to stzy or suspend the execution of any
order suspending or revoking a license or denying an
application for a renewszl license. The board may re-
quire the person demanding such hearing to give rea-
sonable security for the costs thereof and if suen per-
sor does not substantially prevail ati such hearing
such costs shall be assessed against him and may be
collected by an action at law or other proper remedy.
Upon receipt of 2 written demeand for such hearing,
the board shall set a time and piace therefor not less

LX)

the purpese of conducting
perofthe board shall have the power and autherity to

‘andshallbe enforced, asspecifiedinsectiont

_ poénas duces tecum issus

ul
thanten {10 and not mmors than tnirty (30) days ther
afue . Any scheduled hearing may be continusd by

the board upon ite owrn motion or for good cause
shown by the person demanding the hearing. All of
the pertinen’ provisionsofarticle 3(§29A.53-1 et seq.),
chapter 294 of the Code shall apply toend govern the
hearing and the administrative procedures in connec-
tion with and foilowing such hearing. Any such hear-
ing shzall be conducted by a quorurn of the soard. For
any such hearing any mem-

issue 'subpﬁenas and subpoenas duces tecum which
shall be issued and served within' the iime {or the fzes
{§294-3-
1), ariicle 5 of sald chapier 284, and all of the zald
saction 1 provisions dealing with subposnas and sub-
poenas duces tecum shall 2pply to subpeenas and sub-
d for the purpose of a hear-
ing hereunder. At any such hearing the person who
demanded the same may represent himself or be rep-
resented by an atiorney-at-law admitted to practice
before any circuit court ofthis state. Lnon equest by
the hoard, it shali be represented at any such nea._ncr
by the attorney general ar his asalsw_nta without ad-
ditionz! compensation. After any such hearing and
consideration of all of the testimeony, evidence and
record in the case, the hoard shall render its decision
in writing. The written czeision of the board shall be
“accompanied by findirgs offact and conclusions of law
25 specified in sactlon 3 (§289A-5-3), erticle 5, chapter
29A of the Code, and & copy of such decision and zc-

mpanying findings and conclusions shail be served
by certified mail, return receipt requested, upon the
person demanding such hearing, and his attornay of
record, if any. The decision of the board shal! be final
unless reversed, vacated or modified nponjudicia’i re-
_view thereofin accorcaf“ce with the provisions of sec-

tion 10{(330-13A-10) of the Code.

7.8 Ahvperson azdversely affected by a decision of
the boardrendered after 2 nearing heldin accordance
with the provisions of seciion §.2., Rules and Regule-
tions, shall be entitled tojudicia | review thereof. All
of the pertinent provisiens of saction 4 {§22A4.-5-4),
_ariicle 5, chapter 294 o7 the Code shall avp]v to and
govern SUC’lJLdICia] review with like effect as if the
provisions ofsaid section 4 were set forih herein. The
judgment of the circuit court shall be final unless
reversed, vacated or modified on zppeal te the su-
preme court of appeals in accordance with the provi-
sionsofsection 1 (829A-8-1), Articled, Chapter 28A of
the Code. Legzlcounsel and services for the board in
21l appeal proceedings in any circuil court and ths




supreme court of appe
torney general or his assistanis and in circuit
court by the prosecuting attornay of the county as
well, all without additional compensation.

any

§23-1-8. Competency Io Field And Office Tech-
nigues. - - T
8.1, The surveyor shall undertake to perform sur-

veying assignmentsonly when qualified by edueation
or experience in the specific technical field of survey-
inginvolved,

8.2. He may accept an essignment requiring edu-

cation or experience outside of his own field of compe-
tence, bul only to the exient that his services are
restricted to those phases of the project in which he is
qualified. All other phases of such project shall be
performed by quelified associates, consuliants or em-
ployees, : L —

8.3. He shall rot 2ffix his signature and/or seal to
any surveying plan or doevment dealing with’ subje”
matter to which he lacks competence by virtue of edu-
cation or experience. ner':¢ any such plan or docu-
ment not prepared undar his direct supervisory con-
trol.

2als shali be nro«dad b»fthe at-

N

cannat be otherwise re

23CSR 1

8.4 ln tneeventz question arisesas to the compe-
tence of & surveycr to perform a suneemg assign-
ment in a specific technical flield of surveying which
solved to the Board's satisfze-
tion, the Board, either upon request of the surveyor or
by its own violation, may require him to submit to an

“-approprizte examination 2s determined by the Board

§23-1-9. Underground Surveys And Maps;

9.1 Underground surveys and maps shall comply
with the requirements in chapier 22A, article 2, sec-
tion 1 of the Wes: Virginia Code.

§23-1-10. License By Cormity.

10.1. The Board recognizes the principle of comity
with other states and countries, and will honor the
acts of licensing, certification or registration of
surveyors by licensingagenciesin those jurisdictions,
and will accordingly lice®se such survevors without
examination, if the requirzments to obtzin a license

. or.ceriificate or to become registered in such other

N

state or country are found by the board to be at least
asgrealasthose prescribed by article 134, chapter 30
of the Code 2nd by rule and regulation of thes Board.
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August 8, 1989

The following is & breakdown of the costs Ifor.preparation
administering the land surveyor examinations in October 1

1989: e , .

NCEE Exam Cosis T 783352.50 .

Associastion Dues -850.00 . T

WV Exam Cost S ST ..800.00 .

Clericsl Expenses — - T 2407.84

Travel Expenses for Beard . 375.00

Wages for Bozra T T 568.00

Legal Fess. . .. Co—— 150,00 )

OFffice Overhesd - _1338.47 .
TOTAL $10041.81

S10041.81 divided by 51 applicants = 3185.90 (cos:i per exam)

tching sociel security and retiremeént paid by the Board.

ce-overhezd incltdes 20% of a vear's expenses for supplies
phone, rent, ii s.

1igbiliity insurance and advertising cost

Clericzl expenses includes ZOZ; of the élerk‘s _*“earlv SE.:LE.I;V", insurancs
J= 2 EEN E
T ;

, postage,

These costs were teRen from the peried of July 1, 1988 to Jume 30, 1989.
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