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Department of Administration Joe Manchin lll, Governor
Robert W. Ferguson, Jr., Cabinet Secretary

| West Virginia Division of Personnel . censowe sosmo

Robert W. Ferguson, Jr., Chairman

. . Sharon Lynch 4 Eugene Stump
Billie Jo Streyle-Anderson, Director Elizabeth Walker

TO: Robert W. Ferguson, Jr., Chairman
State Personnel Board
FROM: Billie Jo Streyle-Anderson
Director of Personngl
RE: Moditication of Proposed Legislative Rule
DATE: November 13, 2006

Your approval is requested for (iling a notice of rule modification on the proposed rule
regarding /nterdepartmental Transfer of Permanent State Employees, 143CSR7, withthe Legislative
Rule-Making Review Committee and the Scerctary of State’s Office in accordance with the
provisions of W.V. Code §29A-3-1 et seq. Atits meeting on October 16, 2006, the Legislative Rule-
Making Review Committee recommended technical modifications to the proposed rule. A copy of
the rule with proposed modifications is attached.

Thank you for your consideration of this request.
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APPROVED: / S
Robert VWOH’ Jr., Chairman
Statc Pérgoygnél Board
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November 13, 2006
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Senator Joseph Minard, Cochair
Delegate Virginia Mahan, Cochair
Debra A, Graham, Counsel

Joseph A. Altizer, Associate Counsel

NOTICE OF ACTION TAKEN BY THE IEGISLATIVE RULE-MAKING REVIEW COMMITTEE

WEST VIRGINIA LEGISLATURE
Legislative Rule-Making Review Committee

October 16, 2006

TO:

1O

[FROM:

Betty Ireland, Sceretary of State, State Register

Tari MeClintock Crouse
Division of Personnel
State Capitol Complex
Building 6, Room 420
Charleston, WV 25305

[ egislative Rule-Making Review Commitree

Proposed Rule:  Interdepartmental Transfer of Permanent State Fmployees, 143CSR7

The Legislative Rule-Making Review Conunittee Recommends that the West Virginia Legislature:

1.

ta

6.

Authorize the agencey to promulgate the Legislative rule:
a as onginally filed
b. as modified by the agency X

Authorize the agency to promulgate part of the Legislative rule:

o . ."-....._..._,, - e aa et -y i
o glatement of reasens o such rcconmnwendavon is sliached.

Authorize the agency to promulgate the Legislative rule with
certain amendments; amendments and a statement of reasons
for such reconumendation is attached.

Authorize the agency (o promulgate the Legislative rule as
moditfied with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

Recommends that the Legislature rule be withdrawn: a statement
ol rcasons [or such recommendation is attached.
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Rita A. Pauley, Associate Counsel

Connie A. Bowling, Associate Counsel

Brian Skinner, Associate Counsel

Felisha N. Sutherland, Administrative Assistant
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INTERDEPARTMENTAL TRANSFER OF PERMANENT STATE EMiﬁ;é @g

Section 1. General

1.1. Scope: This rule implements the provisions set forth in West Virginia Code § 5F-2-7
regarding the interdepartmental transfer of permanent state employees.

1.2. Authority: This rule is issued under authority of West Virginia Code § 29-6-10 and § 5F-
2-7.

1.3. Filing Date;
1.4. Effective Date:

Section 2. Definitions. Terms used in this rule which are not included in this section have
the meaning given in the Administrative Rule of the Division of Personnel, 143CSR1.

2.1. Involuntary Transfer: Any transfer under the provisions of this rule which is not agreed
to, in writing, by the employee being transferred.

2.2. Permanent State Employee: Any person hired for permanent employment, either full or
part-time, by any department, agency, commission or board of the state created by an act of
the Legislature, except those persons employed by any higher education governing board or
institution, uniformed members of the department of public safety, any employees of any
constitutional officer and any employees of the Legislature.

2.3. Voluntary Transfer: Any transfer under the provisions of this rule which is agreed to, in
writing, by the employee being transferred.

Section 3. Authorization of Transfers: When it becomes necessary by reason of shortage
of work or funds, abolition of position, or material changes in duties or organization, a
department secretary, in lieu of or preliminary to a layoff, may enter into an agreement with
another department secretary to transfer a permanent state employee from a position that is to
be consolidated or eliminated to a funded vacant position in another department, in accordance
with the provisions of this rule. As the intent of this rule is, whenever possible, to provide
continuous employment for permanent state employees whose positions are to be consolidated
or eliminated instead of laying off those employees, the Director of Personnel shall interpret this
rule in @ manner consistent with existing law and rule regarding layoff.

3.1. Prior to an interdepartmental transfer due to consolidation or elimination of a position,
the department secretary shall submit to the State Personnel Board for approval a description




of the organizational unit or units to which a consolidation or elimination will apply and from
which the transfer will be made. The organizational unit may be an entire agency, division,
bureau, or other organizational unit.

3.2. Prior to the interdepartmental transfer of any employee, the department secretary
shall file with the Director a proposed plan which shall include:

a. a statement of the circumstances requiring the consolidation or elimination;

b. the approved organizational unit(s) in which the proposed consolidation or
elimination will take place;

c. a list of each job class affected by the consolidation or elimination;

d. a list of all employees, in order of retention, in each job class in the approved
organizational unit affected by the consolidation or elimination;

e. the number of positions, by job class, to be eliminated or consolidated; and,

f. a copy of the proposed agreement to be entered into by the department secretaries
between which the transfer is to be made, including the number of positions, by job class, into
which employees are proposed to be transferred.

3.3. It is the duty of the Director of Personnel to verify the details on which the plan is
based and to notify the department secretaries in writing of the approval of the plan.

Section 4. Notice.

4.1. After the Board has approved the organizational unit to which the consolidation or
elimination will apply and the Director has notified the department secretaries of the approval
of the proposed interdepartmental transfer plan, the secretary of the department from which
the employee will transfer shall notify each affected employee of the consolidation or
elimination and proposed transfer in writing at least fifteen days prior to the proposed transfer.

4.2. The approved proposed interdepartmental transfer plan to be followed by the
department secretaries shall be provided by the department secretaries in writing, to any
employee affected by the consolidation or elimination.

Section 5. Order of Transfer.

5.1. After the department secretary has determined the number of positions by job class to
be consolidated or eliminated, and the Board has approved the organizational unit to which the
consolidation or elimination will apply, and the Director has approved the proposed plan for the
consolidation and elimination of positions and the transfer of employees, the order of transfer
shall be applied in the following manner.

a. The department secretary shall first transfer affected employees voluntarily agreeing
in writing to be transferred. In all cases employees in the affected job class shall be offered the

-




opportunity to voluntarily transfer in order of most tenure as a permanent employee of a state
agency or in the classified service.

b. If sufficient permanent employees in the affected job class in the approved
organizational unit do not volunteer to be transferred, the department secretary may order an
involuntary transfer. Selection of permanent employees for an involuntary transfer shall be
from the affected job class in the approved organizational unit and in order of tenure as a
permanent employee of a state agency or in the classified service consistent with statutory
provisions regarding the receipt or withdrawal of a benefit. In all cases, employees will be
retained in State employment, including employment in another department resulting from a
voluntary or involuntary transfer, based on most tenure as a permanent employee of a state
agency or in the classified service. An involuntary transfer may be rejected in writing by an
employee if the involuntary transfer would require the employee to travel thirty miles or more,
one way, than the distance, by customary route, the employee currently travels to his or her
current job site.

5.2. Tenure credit does not accrue for periods during which terminal annual leave is
paid or for periods during which an employee is not paid a wage or salary, except for military
leave, educational leave, or periods during which the employee is paid temporary total disability
benefits under the provisions of WV Code §23-4-1_for a personal injury received in the course
of and resulting from covered employment as a permanent employee of a state agency or in
the classified service, or unless otherwise provided by State or Federal statute.

5.3. In the event of a tie based on tenure, the department secretary or his or her
representative and those employees who are tied shall agree on a means of breaking the tie
and shall notify the Director in writing of the agreement and the results.

Section 6. Transfer Rights.

6.1. Transfers of classified employees under the provisions of West Virginia Code § 5F-2-7
shall comply with the provisions of the Administrative Rule of the Division of Personnel,
143CSR1, except that any employee transferred under the provisions of West Virginia Code §
5F-2-7 shall receive the same level of benefits and rate of compensation or higher, and shall
retain the same level of tenure.

6.2. A classified employee who is transferred under the provisions of West Virginia Code
§ 5F-2-7 shall retain his or her classified status.

6.3. A classified exempt employee who is transferred under the provisions of West Virginia
Code § 5F-2-7 shall retain his or her classified exempt status provided that the transfer is made
in accordance with the law. A classified exempt employee who is transferred to a position in
the classified service must be appointed from a register, reinstated to the classified service, or
added to the classified service in accordance with the law.

Section 7. Reporting.

7.1. The department secretary shall report the names of all employees who are to be
transferred out of his or her department to the Director of Personnel, in writing, no later than

the date the department secretary notifies the employee of the transfer.




7.2. Upon completion of interdepartmental transfers made under the provisions of West
Virginia Code § 5F-2-7, the department secretary transferring employees out of his or her
department shall report the details of such transfers to the Director of Personnel, including but
not limited to, the names of employees voluntarily and involuntarily transferred, as well as all
furniture and equipment transfers.

Section 8. Appeals. Employees shall initiate appeals from involuntary interdepartmental
transfers at level three of the Education and State Employees Grievance Procedure as provided
in West Virginia Code §29-6A-1 et seq.

Section 9. Post-Transfer Layoff. After all transfers have been completed, the secretary of
the department consolidating or eliminating positions shall initiate a layoff in accordance with
existing rule and law for all remaining positions which were are identified to be consolidated or
eliminated in the plan approved under the provisions of sub-section 3.3 of this rule.




