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Department of Administration Bob Wise, Governor
Tom Susman, Acting Cabinet Secretary

st Virginia Division of Personnel s ressones sosmo

Eugene Stump, Chairman
. . ) Rev. Paul Gilmer 4 Elizabeth Harter
Willard M. Farley, Acting Director Sharon Lynch

TO: Members of the State Personnel Board
FROM: Willard M. (Max) Farley, Acting Direclor
Division of Personnel
RE: Proposed Pre-Employment Reference and Inquiry Rule
DATE: August 19, 2004

Your approval is requested for filing of proposed amendments to the Pre-Employment
Reference and Inquiry Rule with the Legislative Rule-Making Review Committee and the Secretary
of State’s Office.

In accordance with the provisions of W. V. Code §29A-3-1 et seq.. a copy of the proposed
rule and a notice of public hearing were filed with the Secretary of State’s Office and copies of the
proposed rule were sent to state agencies and other interested parties for comment. The draft
responses to the oral comments and the written comments are included with your materials. Also
included is a copy of the proposed rule with substantial modifications made based on comments we
received.

Thank you for your consideration of this request.

APPROVED: M
Eugene’Stump, Chairman

State Personnel Board
August 19, 2004

WMF:TMC/

TEL.: 304/558-3950 + Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 4+ FAX:
304/558-1587
VISIT OUR WEBPAGE AT: www.state.wv.us/admin/personnel

THE DIVISION OF PERSONNEL IS AN EQUAL OPPORTUNITY EMPLOYER




QUESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: - 20 August 2004

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(4gency Name, Address & Phone No L WWast \irginia Division of Persnnnal
1900 Kanawha Boulevard, East
Building 6, Room 416

Charleston, WV 25305
558-3950, extension 202

LEGISLATIVE RULE TITLE:
Pre-Employment Reference and Inquiries Rule
1. Authorizing statute(s) citation
WV Code 29-6-10
2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:
2 June 2004

b.  What other notice, including advertising, did you give of the hearing?

Notice to all affected agencies, employees, and interested employee organizations via
mail/e-man and via postng on our agency's web Bite.

c.  Date of Public Hearing(s) or Public Comment Period ended:

15 July 2004

d.  Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X No comments received




e.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

Filed with Secretary of State's Office on August 24, 2004.

£  Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

Tari MeClintock Crouse, Asst. Dir_for Fmployee Communications & Information
1800 Kanawha Boulevard, East

Building 6, Room 416

Charieston, WV 25305

Phone: 558-3950, extension 202 FAX: 558-1687

E-mail: tcrouse@wvadmin.gov

g IF DIFFERENT FROM ITEM °‘f, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

3. If the statute under which you promulgated the submitted rules requires certam findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place
of a hearing for the taking of evidence and a general description of the issues to be
decided.

ANA




Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A




SUMMARY OF PROPOSED
PRE-EMPLOYMENT REFERENCE AND INQUIRIES RULE

This rule is being proposed to establish uniform standards for obtaining and using
employment, education, licensure, driving, criminal and other background information to
determine the suitability of applicants for employment in State government as well as for
employees transferring between State agencies. A significant portion of the rule focuses on the
disqualification of applicants for criminal convictions which have a reasonable connection to the
positions and/or job classes for which they have applied.

The rule provides that the Director of Personnel sets reasonable requirements for
cligibility for employment, prescribes the means for applicants to provide information by which
their eligibility is determined, and verifies and/or investigates applicants® backgrounds. The
Director is authorized to disqualify applicants for certain types of convictions, regardless of when
the conviction occurred or the type of employment being sought. These convictions are
enurmerated. Appointing authorities are authorized to dismiss current employees for the same

types of convictions.

Provisions are included in the rule for applicants to challenge the accuracy or
compleleness of criminal background information as well as action taken on the basis of the
criminal background information. All records and reports regarding background investigations

are required to be kept confidential.



STATEMENT OF CIRCUMSTANCES REQUIRING
THE PRE-EMPLOYMENT REFERENCE AND INQUIRIES RULE

This rule is being proposed to establish uniform standards for obtaining and using
employment, education, licensure, driving, criminal and other background information to
determine the suitability of applicants for employment in State government as well as for
employees transferring between State agencies. This proposed rule is a result of the findings
of the most recent performance evaluation of the Division of Personnel by the Legislative
Performance Evaluation and Research Division.

1 June 2004




Rule Title:

o
APPENDIX R

FISCAL NOTE FOR PROPOSED RULES

Pre-Employment Reference and Inquiries Rule

Type of Rule: X Legislative Interpretive Procedural
Agency: West Virginia Division of Personnel
Address: 1900 Kanawha Boulevard, East, Building 6, Room 416
Charleston, West Virginia 25305
1. Effect of Proposed rule:
ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NENT THEREAFTER
ESTIMATED TOTAL 568,000 $0.00 $0.00] §68,000 $68.,000
COST
PERSONAL SERVICES
CURRENT EXPENSE $66,000 $0.00 $0.00|  $68,000 $68,000
REPAIRS &
ALTERATIONS
EQUIPMENT
OTHER

2. Explanation of Above Estimates:

The estimate is based on the cost of conducting criminal background investigations for
individuals proposed for new employment with classified agencies of the State. Using
2003 employment data, the estimated cost would be $68.000. This assumes 2,000 new
hires at a cost of $34 per new hire.
3. Objectives of These Rules:

These rules have been proposed to provide a regulatory basis for background
investigations, including criminal background investigations, of applicants
proposed for new employment with classified agencies of the State.

1




Rule Title:

Pre-Employment Reference and Inquiries Rule

4. Explanation of Overall Economic Impact of Proposed Rule:

A.

Date:

Economic Impact on State Government:

The proposed rule is estimated to increase operating costs of State government by

approximately $68,000/year. However, it is anticipated that this cost will be offset by

savings attributed to improved hiring decisions based on background investigation

findings.

Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of

Citizens: The proposed rule also applies to classified positions in county health
departments. The cost for ALL county health departments 1s estimated to be
no more than $3,400/year. Again, it is anticipated that this cost will be offset

by savings attributed improved hiring decisions.

Economic Impact on Citizens/Public at Large.
Based on the assumption that costs will be offsetl by savings, there will be no economic
impact on citizens and/or the public at large.

1 June 2004~

thorized Representative:




143CSR4
WEST VIRGINIA DIVISION OF PERSONNEL F ‘ L E D
PRE-EMPLOYMENT REFERENCE AND INQUIRIES RULE . ,
BV 2 P 129

OFFICE WEST VIRGINIA
SECRETARY OF STATE

1.1. Scope: This rule implements the provisions set forth in West Virginia Code § 29-6-10 (8)
regarding the eligibility of candidates or eligibles within the classified service.

Section 1. General

1.2. Authority: This rule is issued under authority of West Virginia Code § 29-6-10.
1.3. Filing Date: _
1.4, Effective Date:

Section 2. Definitions. Terms used in this rule which are not included in this section have the
mieaning given in the Administrative Rule of the Division of Personnel, 143CSR1.

2.1. Applicant: Individual being considered for employment with the State of West Virginia
or in the classified service within a County Health Department; includes any employee being
considered for transfer to any organizational unit with a different appointing authority.

2.2. Appointing Authority: The executive or administrative head of an agency whao is
authorized by statute to appoint employees in the classified or classified-exempt service. By
written notification to the Director of Personnel, the appointing authority may delegate specific
powers authorized by the Administrative Rule 10 persons who satisfy the definition of employee
as established in the Rule.

2.3. Authorized Designee: Employee who is designated by an appointing authority and
approved by the Division of Personnel to receive and process criminal history check request
forms from applicants, receive criminal history information and make frtness suitability
determinations. :

2.4, Contact Person: Employee who is designated by an appointing authority and approved by
the Division of Personnel to receive and process criminal history check request forms from
applicants, but who is not authorized to receive criminal history information nor to make final
frtness suitability determinations. : :

2 5-Comvietion 2.6. Disqualifving Event: Finding of responsibility for a crime by a court of
Jaw or ajuvenile court—"Corrvictionr —as tsed-rrthese rofesinchudes= inclu.ding any fmding of
"guilty except by reason of insanity," "not guilty by reason of insanity," or similarly worded
findings, A plea of "guilty" or "no contest” is also considered a conviction disqualifyving event

P . c1 viet
for the purpose of this rule unless a subsequent court decision has dismissed the charges.

2-6:2.5. Director: The Director of Personnel, as provided in West Virginia Code § 29-6-6
and § 29-6-9, who serves as the executive head of the Division of Personnel, or his or her
designee.

2.7. Employee: Any person who lawfully occupies a position in an agency and who 15 paid a
wage or salary and who has not severed the employee-employer relationship.




1.8 Position: An authorized and identified group of duties and responsibilities assigned by
proper authority which requires the full-time or part-time employment of at least one person.

2.9, Qualified Entity: Any appointing authority authorized by the Director of Personnel to
conduct investigations and/or 1o secure reports in compliance with this rule.

2.10. Subject Individual: An applicant or employee who is subject to a criminal history check
pursuant to this rule.

2.11. Suitability Determination; The assessment of an applicant’s or an employee’s criminal
background record. central abuse registry record. and/or driving record to determine whether the
individual’s emplovment in a particular position will be conducive to a safe workplace and
public_accountability and is not likely to result in actions by the individual that would cause
damage to others.

513 2.12. Transfer: The movement of an employee to a different subdivision or geographic
location of the same or a different agency.

212 2.13. Year: Twelve (12) consecutive month period, unless otherwise specified.
Section 3. Employment Standards. The Director shall establish reasonable requirements of
education, training, experience, licensure, and other relevant standards for eligibility for
employment.
Section 4. Verification of Eligibility. The Director shall prescribe information required to be
submitted by applicants, including fingerprints and drivers license number. that is needed by the
state police and other entities for processing or as is otherwise necessary to facilitate access to
information.

4.1. The Director shall confirm that applicants meet established standards by:

(2) Verification of information provided by applicants regarding:

(1) Current and previous employment and/or volunteer activities and/or student
activities, including military service;

(2) Formal education;
(3) Licensure and/or certification; and,
(4) Residency;
(b) Review of local and/or national criminal history information,
(c) Review of central abuse registry; and,
(d) Review of driving records.
4.2. The Director shall conduct or authorize appointing authorities to conduct investigations
and/or secure reports necessary to assess the suitability of applicants for employment or transfer
i1 the classified service. The Director may delegate some or all responsibility to appointing

authorities as qualified entities in compliance with this Rule. The Director may authorize
appointing authorities to implement additional background investigation procedures.



4.3, Nothing in this rule shall be construed as to prevent an appointing authority from
obtaumn;; a copy of the credit record of an applicant for employment 1n a p(mtlon where the
appointing authority has determined that the specific job functions of that position require a
demonstration of financial responsibility.
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The Director shall disqualify any applicant and an appointing authority may dismiss any
emplovee if that individual has a record of a disqualifying event.

5.1. The decision to disqualify or dismiss should be based upon a consideration of the
following factors:

(a) the relevance of the disqualifying event(s) to the job-related responsibilities of the
particular position for which the individual 1s applying or emploved:

(b) the individual’s emplovment history before and after the disposition of a disqualifving
gvent:

(c) the length of time passed since the conclusion of prosecution for the disqualifyving
event: and.

(d) the individual’s efforts at rehabilitation.




59 The Director shall notify a disqualified applicant of his or her disqualification by letter
to his or her last-known address. An appointing authority shall comply with the provisions of
143CSR 1. subsection 12.2 recarding the dismissal ol any permanent classiflied emplovee.

Section 6. Review and Reconsideration.

6.1. Hasubjeetindividuatwisheste- Subject individuals are solely responsible for dealing
with any reporting agency to challenge the accuracy or completeness of information provided by
the West Virginia State Police, the Federal Bureau of Investigation or other agencies reporting
information to the Director or qualified entitythe-subjectimdtviduatmay-sppeat-to-tieentity
nroy idiug the-informmattor—Such uhaﬂtngum are-rrot buTujU\fL to-theBrvstomrof-Persomret's alJJ_JL«a]
processdeseribedn-this Rute. Subject individuals are solely responsibie for providing the
Director or qualified entity with proof of any error and correction thereof by any reporting

agency.

6.2. If the SlejBCt individual :,LL(,uc;.bof'u‘L}) cotrteststheaeent aey-on bUlllJJ}DtL«LIL«DD of
R 4y N S i | I T & W 4.3 7 o e s kT W T P IS | 1Ty o £ 7 i 4t
TITTOTTI A LIVFLT JJlU\ UL U_y [ L RATA YR W) R B | Elllld [l a8 Rk i § W w i  § L Lolo Tl DO U LIPS UDLIE”KJLILJIL, L)
otherageneyreporting-mformation provides proof of any error and correction thereof by any
reporting agency to the Director or qualified entity, the Director or authorized designee will
conduct a new crimnathistory-checkart re—evatuatethecriminat-htstory-information suitability
determination.

6.3. If a subject individual wishes to dispute an adverse frtness suitability determination, the

; S L T L DA DUV SV S M T s iequm L w8
Sub_]ECt individual may appearine geternmhation oy requestnat admintstrativereview—The

stubjectdrviduat-mmst herotiftedoftheopportomity -for-ap peat request that the Director
reconsider his or her suitability. The Director shall consider the request if it is submitted in
writing and received not later than fifteen (15) calendar days following the date the notice of
disqualification was postmarked. Within thirty (30) calendar davs after a properly submitted
request Tor reconsideration is received. the Director shall report his or her decision In writing to
the subject individual,
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Section 7. Records and Reports.

7.1. The Director or authorized appointing authority shall maintain confidential records and
reports pertaining to reference information and background investigations in a separate file in

compliance with the standards and procedures established by the Division of Personnel.

7.2. The appointing authority shall provide all required and requested information and reports
in accordance with procedures established by the Division of Personnel.

Section 8. Employee and Applicant Responsibilities.

8. 1 It shall be the 1espone1b111ty of the employee to 1ep01t any rtatrors—for-trifrs
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disqualifying event to his or her appointing authority within five davs of the disposition of the
matter. Failure of an emplovee to report the disqualifying event within the time limit is erounds
for disciplinary action up to and including dismissal.
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8-3 8.2. Fach applicant or employee shall provide information, including fingerprints, that is
needed by the state police and other entities for processing or as 1s otherwise necessary to
facilitate access to: driving records; verification of employment, education, licensure, and
residence; and state and federal criminal history information.
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Section 9. Appointing Authority Responsibilities. The appointing authority must comply with
this rule and the procedures established by the Division of Personnel for implementation of the

rule.
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transfer- request that the Director make a suitability determination prior to the transfer or
promotion of an emplovee to a position for which there is a suitability standard that is different
and/or more stringent than the standard for the employee’s current position.

2. The appointing authority shall ensure adequate training is provided to all authorized
designees and contact persons.

Section 10. Division of Personnel's Responsibilities. The Division of Personnel is responsible
for establishing standards and procedures for implementation of this rule in accordance with
West Virginia Code § 29-6-7(b)(4).




Department of Administration Bob Wise, Governor
Tom Susman, Acting Cabinet Secretary

I_yl‘/ieSt Vi’ﬁgi’zia DiViSiOn Of PerSOl’lnel STATE PERSONNEL BOARD
i P ) Eugene Stmp, Chairman

. ] . Rev. Paul Gilmer 4 Elizabeth Harter
Willard M. Farley, Acting Director Sharon Lynch

August 19, 2004

Mr. Ed Hartman, Executive Director
AFSCME, Council 77

501 Leon Sullivan Way

Charleston, West Virginia 25301

Dear Mr. Hartman,

As Chairman of the State Personnel Board, ] wish to thank you for taking time to review and
comment on the proposed Pre-Employment Reference and Inquiries Rule.

The genesis of this rule was the primary recommendation of the 2003 Performance Evaluation of
the Division of Personnel which was accepted by the Legislature. We agree with the recommendation '
and have attempted to implement it through the proposed legislative rule (rather than a procedural rule)
to allow a comprehensive public review of this important issue. We also believe that this process will
clearly demonstrate the Legislative intent with regard to this issue.

We have received many comments and recommendations on various aspects of the proposed rule
which we believe will significantly improve the proposed rule. Consequently, we are incorporating these
recommendations in modifications we will submit as our Agency Approved Proposed Rule. 1hope you
find that these changes address your concerns with the original draft of the proposed rule.

Again, thank you for your participation in the process to establish this rule. In the next step of
this process, the Agency Approved Proposed Rule (which will include all modifications) will be filed
with the Secretary of State and the Legislative Rule-Making Review Commitiee by August 27,2004, It
will also be posted on our web site at www.state.wy.us/admin/personnel. The Agency Approved
Proposed Rule should be considered by the Legislative Rule-Making Review Comumittee at interim
meetings tentatively scheduled for September and/or October. If you have additional comments, you may
direct them to Debra Graham, Counsel, Legislative Rule-Making Review Committee, Building 1, Room
MB-49, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305.

Sincerely,

é’é > JZZ««/?
uger

Stump, Chairman
State Personne! Board

TEL.: 304/558-3950 + Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:

304/558-1587
VISIT OUR WEBPAGE AT: www.state.wv.us/admin/personnel

THE NIVISION OF PERSONNEL 1S AN EQUAL OPPORTUNITY EMPLOYER
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DONNELLY & CARBONE, P.LL.C.
Attorneys at Law

113 GOFF MOUNTAIN ROAD o SUTTE 300
CHARLESTON, WEST VIRGINIA 25313

CHARLES F. DONNELLY : (304) 342-3650 PHONE
MARK W. CARBONE

: (304) 342-3651 FAX.
JEFFREY (5. BLAYDES wvjustice@aaol.com

MEMORANDUM

TO: Ed Hartman, Executive Director
AFSCME, Couneil 77
FROM: Jeffrey G. Blaydes
DATE: July 135, 2004
RE: V;’{es]t Virginia Division of Personne] “Pre-employment Reference and Inquinies
ule” :

143 CSR 4; Proposed Revisions

The Division gf Personnel has offered for comment certain rcvisicms‘to Its “Pre-
Employment Reference and Inquiries Rule.” 143 CSR 4.

As a part of its proposed revisions, the Divisjon of Personnel generally intends to permit
the Director of the Division of Personnel to “verify the eligibility” of certain applicants. Such
verification will include, but not be limited to, state and federal crimina] background checks;
review of central abuse registry; driving records and other personal information.

To this end, the Division of Personnel proposes thar any “applicant” will include any
person applying for employment with the State of West Virginia or in the classified service

within a County Health Department. Specifically, the Division of Personne] defines “applicant”

as;
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Individual being considered for employment with the State of West Virginia or in
the classified service within a County Health Department; includes any employee

heing consi / are

appointing authority. [emphasis supplied]
As the proposed rule indicates, the Division of Personne] derives its authority to issue
such a rule from West Virginia Code §29-6-10(8) which provides in pertinent part:
The board shall have the authority 1o promulgate, amend or repeal rules,

according to chapter twenty-nine-a of this code, to implement the provisions of

“this article:
Rk

(8) For the rejection of candidates or eligibles within the classified service who
fail to comply with reasonable Tequirements in regard to such factors as age,
physical condition, character, training and experience who are addicted to alcohol
or narcotics or who have attempted any deception or fraud in connection with an
examination.

A review of the authorizing statute indicates that naothing in the provision gives the
authority to the State of West Virginia to require criminal inquiries of any sort for any applicant.
Moreover, nothing in this provision provides any authority for the State of West Virginia to
apply this i'équirement and any rules promulgated pursuant to thig provisian to emplayees who
are cyrrently employéd with the State of West Virginia and who are atiempting to transfer within
the state employment, Thus, the inclusion of the language “any employee being considered for
transfer to any organizational unit with a different appointing authority” in the proposed rule is
beyond the scope of authorization granted to the Division of Personnel,

Similarly, DOP lists thirty-seven specific grounds for disqualification or dismigsal based
on past criminal activity for which a prospective or current employee has been found guilty or

entered a plea of guilty or no contest. See, §5, et seq. of 143 C.S.R. 4. Again, this provision is

not specifically authorized by West Virginia Code §29-6-10(8). Thus, the inclusion of this

provision is contrary to stanite,

Mareover, the inclusion of this provision would interfere with the contractual or due
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process rights of employees to have just cause protection in their positions. Based upon the
proposed decision, an employer or DOP could terminate an employee solely based on his or her
past criminal record without consideration for several erucial factors, Such factors include but
are not limited to: (1) the date of the offense; (2) the passage of time since the offense occurred;
(3) the employees employment history before and/or after any conviction or plea oceurred: and
(4) whether any rational nexus between the jpb duties and the crime. As written, the provision
gives DOP and the appointing authority unfettered discretion to terminate or deny employment
based upon the listed criminal activities. Such discretion may viclate the rights of prospective
and, particularly, current employees who anticipate job security as members of the classified
service.

A method for termination of employees — included those within the classified service —
already cxists,. Where an employer can show Just cause for termination or some other
employment action then the matter should be upheld through the grievance procedure. By
adding certain grounds for termination or denial of employment not present in the Statutory
authority, DOP proposes to act contrary to the just cause provisions found in West Virgimia
Code.

——————

It is well settled that a rule may not be promulgared that is contrary to statute, West
Virginia Code §29A-3-11; Appalachian Power Co. v. State Tax Dent., 466 S.E.2d 424 (W.Va,
1993).

In summary. the language highlighted above in the proposed rule is beyond the
Legislative grant of authority found in West Virginig Code §29-6-10(8) and, therefore, exceeds-

the rulemaking authorization granted to the Division of Personnel.



Department of Administration Bob Wise, Governor

Tom Susman, Acting Cabinet Secretary

STATE PERSONNEL BOARD
Eugene Stmp, Chairman
Rev. Paul Gilmer 4 Elizabeth Harter
Sharon Lynch

Willard M. Farley, Acting Director

August 19, 2004

Mr. Jeff Black, Director

Human Resources Division

West Virginia Division of Highways
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

Dear Mr. Black,

As Chairman of the State Personnel Board, I wish to thank you for taking time to review
and comment on the proposed Pre-Employment Reference and Inquiries Rule.

Your conuments on definitions, disqualification of applicants, convictions while
employed, and promotional standards are well-taken and we believe your recommendations will
significantly improve the proposed rule. Consequently, we are incorporating these
recommendations in modifications we will submit as our Agency Approved Proposed Rule.

Again, thank you for your participation in the process to establish this rule. In the next
step of this process, the Agency Approved Proposed Rule (which will include all modifications)
will be filed with the Secretary of State and the Legislative Rule-Making Review Committee by
August 27,2004, It will also be posted on our web site at www.state. wv. us/admin/personnel.
The Agency Approved Proposed Rule should be considered by the Legislative Rule-Making
Review Committee at interim meetings tentatively scheduled for September and/or October. If
you have additional comments, you may direct them to Debra Graham, Counsel, Legislative
Rule-Making Review Committee, Building 1, Room MB-49, 1900 Kanawha Boulevard, East,
Charleston, West Virginia 25305.

Sincerely,

é&od‘ '/..4.&’446744///)_
Eugené Stump, Chairman
State Personnel Board

TEL.: 304/558-3950 + Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:
304/558-1587
VISIT OUR WEBPAGE AT: www.state.wv.us/admin/personnel

TWE NIVISION OF PERSONNEL 1S AN EQUAL OPPORTUNITY EMPLOYER



Bob Wise
Governor

WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

Division of Highways
1900 Kanawha Boulevard East » Building Five » Room 110

Charleston, West Virginia 25305-0430 = 304/558-3505 Fred VankKirk, P. K.
Secretary/Commissioner

July 8, 2004

MEMORANDUM

TO: Max Farley
Division of Personnel

FROM: Jeff Black, Director ﬁ

Human Resonrces Division

SUBJECT: CRIMINAL BACKGROUND INVESTIGATIONS POLICY

Please take into account the comments listed below with respect to the draft Criminal

Background Investigations policy.

1) The definition of “conviction” is confusing because it includes criminal
case dispositions that are not convictions. A different term such as “disqualifying
event” could be used to cover convictions, nolo contendere pleas, etc.

2) It is not clear whether “fitness” and “‘suitability” have the same meaning
or are meant to have the same meaning. If they mean the same thing, only one of
the terms should be used and it should be defined.

3) The listing of crimes should be eliminated in favor of general language
that more closely matches that of the legislation that was proposed last regular
session. ’

4) Subsections 8.1 and 8.2 should be revised to more closely reflect the
intent of this rule. It should require employees to report any convictions that
occur while employed and specify when/how soon they need to report such
convictions, to whom they must report the convictions, and the penalties for
failing to report them. The intent of the proposed language should be included in
the Administrative Rule if it isn’t already there.

5) Section 9 should also include promotions when there is a different or
more stringent standard for fitness or suitability for the new position than for the
current position.

Thank you for your consideration of these comments. Should you require further

information or clarification, please contact me.

F F 0 /AFFIRMATIVE ACTION EMPLOYER
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August 19, 2004

Mr. Robert J. Lamont

General Counsel

Division of Banking

1900 Kanawha Boulevard, Last
Charleston, West Virginia 25305

Dear Mr. Lamont,

As Chairman of the State Personnel Board, I wish to thank you for taking time to review
and comment on the proposed Pre-Employment Reference and Inguiries Rule.

Your comments on disqualification of applicants and appeals are well-taken and we
believe your recommendations will significantly improve the proposed rule. Consequently, we
are incorporating these recommendations in modifications we will submit as our Agency
Approved Proposed Rule.

Again, thank you for your participation in the process to establish this rule. In the next
step of this process, the Agency Approved Proposed Rule (which will include all modifications)
will be filed with the Secretary of State and the Legislative Rule-Making Review Committee by
August 27, 2004, It will also be posted on our web site at www.state. wv, us/admin/personnel.
The Agency Approved Proposed Rule should be considered by the Legislative Rule-Making
Review Committee at interim meetings tentatively scheduled for September and/or October. If
you have additional comments, you may direct them to Debra Graham, Counsel, Legislative
Rule-Making Review Comimitice, Building 1, Room MB-49, 1900 Kanawha Boulevard, East,
Charleston, West Virginia 25305, '

Sincerely,

Eugede Stump, Chairman
State Personnel Board

TEL.: 304/558-3950 4 Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:
304/558-1587 :
VISIT OUR WEBPAGE AT: www.state.wv.us/admin/personnel

THE DIVISION OF PERSONNEL 1S AN EQUAL OPPORTUNITY EMPLOYER



WEST VIRGINIA DIVISION OF BANKING

1800 KANAWHA BLVD., EAST (304) 558-2204
STATE CAPITOL COMPLEX, BUILDING 3, ROOM 311 Fax: (304) 558-0442
CHARLESTON, WEST VIRGINIA 25305-0240 www.wvdob.org

June 29, 2004

JUN & 6 2004

Willard M. (Max) Farley ‘
Acting Director i
WYV Division of Personnel
1900 Kanawha Blvd. E.
Charleston, WV 25305

Re:  Comment on Proposed Legislative Rule
143 CSR Series 4, Pre-Employment Reference and Inquiries Rule

Dear Mr. Farley:

I write to comment on behalf of the West Virginia Division of Banking regarding the
above-referenced proposed rule. We commend your efforts in developing this proposal.
If it is adopted, it will provide significant protections to both the general public and to the
existing public employee workforce.

After reviewing the language in the proposed rule, I offer the following comments:
Section 5. Disqualification of Applicants:
The language in the draft proposal provides that *
The Director shall disqualify and an appointing authority may dismiss any
employee if that individual has pleaded guilty or nolo contendere to, or been
- found guilty of, any of the following offenses...” (emphasis added)
It is then followed by a lengthy list of various crimes in the West Virginia Code.

‘We believe that this approach does not allow a consideration of a number of significant
relevant factors that could legitimately be considered when making a hiring decision. We
would recommend an approach that provides more flexibility and reasonable exercise of
discretion. To achieve that goal, we offer the following suggested language:

The Director may disqualify any applicant after consultation with the appointing

authority, and an appointing authority may dismiss any employee if that
individual has pled guilty or nolo contendere to, or been found guilty of a criminal




offense. The decision to disqualify or dismiss should be based upon a
consideration of the following factors:

The relevance of the criminal offense(s) to the job-related responsibilities
of the particular position;

The individual’s employment history before and after the disposition of a
criminal prosecution;

The length of time passed since the conclusion of the criminal
prosecution; and

The individual’s efforts at rehabilitation.

We think that this approach will allow you and the agency to take into consideration the
unique characteristics and qualifications needed for specific positions within specific
agencies.

Section 6. Appeals.

Sub-section 6.3 of the proposed rule provides a fairly detailed administrative appeal
process for individuals to “dispute” a determination that their criminal background
renders them unfit for public employment. We question whether such a process is
required by law. Nevertheless, if this subsection is retained, we suggest the following
changes:

o Subdivision 6.3(a) (3) should be combined with subdivision 6.3(a)(8).

o Subdivision 6.3(a)(4) should be moved to the end of that subsection.

» Subdivision 6.3(2)(6) should be amended by adding at the end the phrase
«...unless the individual requests an open meeting.” Not providing the option of

an open meeting could violate the provision of the Open Governmental
proceedings Act. See W.Va. Code § 6-9A-4(b)(2)(A).

Again, | thank you for the opportunity to comment on this proposal and am available to
discuss this issue further if you desire.

Sincerely,

Al

(General Counsel
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August 19, 2004

Paul L. Nusbaum, Secretary

Department of Health and Human Resources
1900 Kanawha Boulevard, East

Charleston, West Virginia 25305

Dear Secretary Nusbaum,

As Chairman of the State Personne! Board, 1 wish to thank you for sharing the proposed Pre-
Employment Reference and Inquiries Rule with your staff and having them take the time to review and
comment on this rule.

The genesis of this rule was the primary recommendation of the 2003 Performance Evaluation of
the Division of Personnel which was accepted by the Legislature. Included in the information provided
to the Legislature was the estimated cost of implementing the recommendations. Consequently, while we
agree that the proposed rule has cost implications, we believe those implications have already been
considered by the Legislature and will again be considered with this rule submission.

Your comments on incorporating flexibility in the disqualification of applicants, citations or
infractions while employed, and eligibility for hire pending the outcome of a background check are well-
taken and we believe your recommendations will significantly improve the proposed rule. Consequently,
we are incorporating these recommendations in modifications we will submit as our Agency Approved
Proposed Rule.

Again, thank you for your participation in the process to establish this rule. In the next step of
this process, the Agency Approved Proposed Rule (which will include all modifications) will be filed
with the Secretary of State and the Legislative Rule-Making Review Committee by August 27, 2004. Tt
will also be posted on our web site at www.state.wv.us/admin/personnel. The Agency Approved
Proposed Rule should be considered by the Legislative Rule-Making Review Committee at interim
meetings tentatively scheduled for September and/or October. If you have additional comments, you may
direct them to Debra Graham, Counsel, Legislative Rule-Making Review Committee, Building 1, Room
MB-49, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305.

Sincerely,

g MAM#/)”
Eugg%'/St‘/ump, Chairman
State Personnel Board

TEL.: 304/558-3950 + Building 6, Room 420, 1900 Kanawha Bbulevard, East, Charleston, West Virginia 25305-0139 - FAX:
304/558-1587 '
VISIT OUR WEBPAGE AT: www.state. wv.us/admin/personnel

THE DIVISION OF PERSONNEL IS AN EQUAL OPPORTUNITY EMPLOYER
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STATLE OF WEST VIRGINIA -
DEPARTMENT OF HEALTH AND HUMAN RESOURCES .~

Office of the Secretary
Bob Wise State Capito] Complex, Building 3, Room 206
Governor Charleston, West Virginia 25305
Telephone: (304) 558-0684  Fax: (304) 556-1130

Paul L. Nushanm
Secretary

MEMORANDUM

DATE:  July 15, 2004

TO: Willard M. Farley, Acting Director
West Virginia Division of Personng

FROM: Paul L. Nusbaum, Secretary //%4—‘

Department of Health and Hurhan Resources

RE: Proposed Pre-Employment Reference and Inquiry Rule

As requested, the proposed “Pre-Employment Reference and Inquiry Rule” has
been shared with staff in this agency for review and comment. The primary concerns
about the proposed rule are summarized below.

First, of concern is the anticipated cost, both in dollars and time, of requesting a
criminal background check on every new hire, promotion and transfer. A state criminal
background check costs $20, uniess the employee mests certain criteria involving
working with children or the elderly, in which case the check costs $10. Additionally, a
federal criminal background check costs $24. Thus, the average criminal background
check will cost $44. We estimate the rule will require this agency to process
approximately 1,200 criminal background checks per year at a cost of $52,000 per year,
plus the administrative time. While we recognize the need for thorough background
checks on potential employees, costs in time and money imposed by the proposed rule
are a concern. The costs for administrative time associated with processing and
resolving criminal background checks are potentially much greater than the fees
charged by law enforcement agencies for processing the checks.

Second, Section 5 is overly broad and too restrictive. The rule should allow
some flexibility to appointing authorities for determining the nexus of specific offenses
and crimes to specific jobs. The rule should compel appointing authorities to conduct
thorough background checks on job applicants, but also should afford the appointing
authority a reasonable level of discretion in determining an individual's fitness for
employment in specific areas of assignment with regard to the nature of offenses
revealed through the checks. As written, Section 5 of the proposed rule and the rule in
general may be inconsistent with provisions of the West Virginia Human Rights Act and
other provisions of law intended for the protection of rights and privileges of minority and
economically disadvantaged citizens.
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Third, with regard to Section 8.1 of the proposed rule, it may be prudent to
establish the basis in law, within the final rule, for requiring existing employees to report
"any citations or infractions which occur during the employee’s off duty hours.” This
section needs to be better defined and more specific.

Fourth, it would be helpful for the rule, as a point of clarification, to indicate
whether an individual can be hired pending the outcome of a background check.

Thank you for the opportunity to offer comments on the proposed rule. 1 hope
the comments are helpful.

Questions may be directed {0 Mike McCabe, Director, Office of Personnel
Services, at 558-2072, or Susan Stewart, General Counsel, Office of the Inspector
General, at 558-1117.

PLN/smb

cc: Susan Stewart
Mike McCabe
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August 19,2004

Mr. J. Michael Adkins

Deputy Director of Operations

Public Employees’ Insurance Agency
1900 Kanawha Boulevard, Last
Charleston, West Virginia 25305

Dear Mr. Adkins,

As Chairman of the State Personnel Board, I wish to thank you for taking time to review
and comment on the proposed Pre-Employment Reference and Inquirtes Rule.

Your comments on disqualification of applicants and appeals are well-taken and we
believe your recommendations will significantly improve the proposed rule. Consequently, we
are incorporating these recommendations in modifications we will submit as our Agency
Approved Proposed Rule.

Again, thank you for your participation in the process to establish this rule. In the next
step of this process, the Agency Approved Proposed Rule (Whi ch will include all modifications)
will be filed with the Secretary of State and the Legislative Rule-Making Review Committee by
August 27, 2004. 1t will also be posted on our web site at www state. wy.us/admin/personnel.
The Agency Approved Proposed Rule should be considered by the Legislative Rule-Making
Review Committee at interim meetings tentatively scheduled for September and/or October. If
you have additional comments, you may direct them to Debra Graham. Counsel, Legislative
Rule-Making Review Committee, Building 1, Room MB-49, 1900 Kanawha Boulevard, East,
Charleston, West Virginia 25305,

Sincerely,

o
he Stump, Chairman

Eug
State Personnel Board

TEL.: 304/558-3950 4+ Building 6, Room 420, 1900 Kanawha Boulevard, East, Cﬁarlcslon, West Virginia 25305-0139 + FAX:
304/558-1587
VISIT OUR WEBPAGE AT: www.state. wv.us/admin/personnel

THFE DIVISION OF PERSONNEL 1$ AN EQUAL OPPORTUNITY EMPLOYER




Keith HMuffman
General Counsel

Bob Wise
Governor

July 9, 2004

May Farley, Acting Director
WV Division of Personnel
Bldg. 6, Room 416

1900 Kanawha Blvd., E.
Charleston, WV 25305-0139

Re:  Response to Proposed Division of Personnel Administrative Rule 143CSR4

Dear Mr, Farley:

I would like to take this opportunity to respond to the proposed Division of Personnel
Administrative Rule 143CSR4. The need for the rule is apparent and I support its
concept, however, I believe that some improvements to the structure and language are

needed.
The following are my recommendations:

Section 5. Disqualification of Applicants.

Subsections 5.1 through 5.37 should be removed. The detailed listing of the crimes
provides problems in administration of the rule, primarily related to the specific cites and
changes to statute, and the justification for disqualification if the convictions are not
directly related to positions applied for by the individual. Section 5 should have its
language modified to allow for the disqualification of an applicant when a conviction is
found that is related to the responsibilities and performance of the advertised position.

Further, some language should be added to address the need for notifying the applicant of
their disqualification for the position for which they applied due to their criminal
conviction. As the individual is, in effect, being removed from any future consideration
for that position as a result of the background check, the applicant must be informed of
the reason for their current disqualification now and in the future.

State Capitol Ccnnplr:x » Building 5, Room 1001 * 1900 Kanawha Boulevard, E. + Charestem, WV 25305-0710
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Section 6. Appeals.

Subsection 6.] must clearly state that the burden of proof in demonstrating error in a
police record or credit review is the applicant’s. The Director of Personnel will not have
the authority or ability to modify or redact information provided by law enforcement
agencies or credit institutions. Therefore, if an emor does exist in the record, the
applicant must be responsible for correcting the error with the reporting authority and
then provide proof of error to the Director prior to the Division of Personnel removing
the disqualification of the individual.

Subsection 6.3 appears to provide a process for an applicant to appeal their
disqualification or removal from a register because of a criminal conviction. As the
result of the criminal conviction disqualification is the same as any other disqualification
from a register, the appeal process should not vary from existing procedure. The existing
appeal process used for disqualification because the applicant does not meet the
minimum training requirements, etc. would work just as well in this situation.

Thank you for the opportunity to comment. Should you have any questions regarding my
recommendations, please feel free o contact me at 558-6244, ext. 230.

Sincerely,

J. Michael Adkins
Deputy Director of Operations

IMA/ima

Y-\Persormel Matiers\Response to Rule on Background Checks.doc
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Public Hearing on the Proposed Amendments to the Proposed
Pre-Employment Reference and Inquiry Rule
July 15, 2004 at 2:00 p.m.

Chairman Stump: We will now open the meeting for the proposed new Pre-Employment
Reference Inquiries Rule and I have Mr. Richard Patrick signed up he represents the American
Federation of State County and Municipal Employees, Mr. Patrick.

Richard Patrick: (Mr. Patrick distributes a copy of a letter to members of the Board) This is
from our legal counsel to our Director so we just passed it right on to you folks as a written.
Again I’'m Richard Patrick with the American Federation of State County & Municipal
Employees and we’ve submitted our concerns and objections regarding the proposed Pre-
Employment Reference Inquiries for the record. AFSCME represents quite a large group of state
employees and has significant concerns about several of the proposed changes to the overall
Administrative Rule or the Personnel Rule which is noted here. Some of the rule changes simply
lessen the state employee’s current rights some afford unlimited discretion to management and
some are possibly illegal and some of the housekeeping proposal changes are opening a huge
loophole and set the stage for some strange interpretation which would naturally mean a pile of
grievances which costs the state and the citizens. We do not plan to outline these 1ssues today,
however, if these proposed changes are passed today, we plan to work with our elected officials,
members of the legislature to correct the problems. That’s it.

Chairman Stump: Thank you Mr. Patrick, any questions? The Board and staff will consider
your comments Mr. Patrick and respond. Anybody else who wishes to speak on the Pre-
Employment Reference Rule? Hearing none, that hearing will also be closed and written
comments will be taken if they are postmarked by midnight tonight.




AMENDMENTS SUBSEQUENT TO PUBLIC HEARING
and
PUBLIC COMMENT PERI oD
August 2004

The proposed Pre-Employment Reference and Inquiries Rule has been extensively
modified based on comments received during the public comment period which ended on J uly
15,2004. These amendments are reflected via strike-throughs (deleted language) and underlines
(new language) in the copy of the “Agency Approved Proposed Rule” submitted herewith.

Generally, we found that the comments and recommendations would significantly
improve the proposed rule. The specific reasons for the amendments arc as follows.

2.6. The defined term conviction has been changed to disqualifying event 10 eli minate any
confusion due to the inclusion of, for examplc, “guilty by reason of insanity” or a guilty plea as
convictions. The new term more accurately encompasses the intent of the rule.

2.11. The terms suitability, fitness, and fitness determination were used through the originally
proposed rule interchangeab)] y and without definition. The appropriate term has been determined
to be Suitabiliry determination, and it has defined.

5.1. The listing of various disqualifying criminal convictions has been eliminated in favor of
more general language which allows the consideration of factors relevant 1o the hiring/retention
decision.

5.2. Language has been added which provides for notification of applicants of their
disqualification and the use of the established rule for dismissal of employees.

6.1. This subsection has beep amended to more clearly specify that subject individuals are solely
responsible for dealing with any reporting agency to challenge the accuracy or completeness of
mformation provided by the reporting agency. The amendments further specify that subject
mndividuals are responsible for provi ding corrected reports 1o the Director.

6.2. Amendments provide for a new suitability determination upon provision by the subject
individual of corrected information from a reporting agency.

6.3. This subsection has been amended to provide applicants receiving adverse suitability
determinations the same reconsideration provisions now available to applicants who are
disqualified from examinatiop or removed from a register.

8.1.and 8.2. These subsections have been amended and deleted respectively to focus on
employees’ requirements to report disqualifying events — changes which more closely reflect the
intent of the proposed rule.

9.1. This subsection has beeq amended to provide for suitability determinations prior to an
employee’s transfer or promotion to a position with a different Or more stringent suitability
standard.




