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These rules are being promulgated to impTlement the provisiqns of Chapter 5-5-3
of the West Virginia Code, as amended, which became effective July 1, 1988.
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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Ciwvil Service Commission

RULE: Amendments to Section 16.3 of 143 CSR 1; Administrative
Rules and Regulatlons of"’ the Wesu Virginia Civil Service

System = - - . -
DATE FILED AS AN EMERGENCY RULE: August 25, 1988

DECISION NO. 18-88

Following review under WV Code 29A-3-15a, it is the decision of
the Secretary of State that the above emergency rule be disap-
proved. A copy of the complete decision with requlred findings 1is

available from this offics.
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{({ERD 18-88)

AGENCY: Civil Service Commission .
RULE: Amendments to Section 16.3 of 143 CSR 1;
Administrative Rules and Regulations of the West
Virginia Civil Service System B
PILED AS AN EMERGENCY RULE: August 25, 1988

par. 1 The Civil Service Commission ("Commission"”) has filed emeéigency
amendments to the above cited Series 1 Legislative Rule.

par. 2 West Virginia Code 29A-3-15A recquires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review reguires the Secretary of State to dJetermine if the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statuteory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifyihg the
promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved {[2%a-3-15a(a})l].

par. é& Additional information £for “this ERD was solicited through
meetings with the following interested parties on September 6,
7 and 8, 1988: Jack Mc¢Carty, House Finance; Tim Baseford,
Civil Service Commission and Don. Adams, Auditor's Office.

par. .. 5 () Procedural Compliance: WV Code 292-3-15 permits an agency
to adopt, amend or repeal, without hearing, any legisla-
tive rule by £iling such rule, along with a statement of
the . circumstances constituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC}.

par. 6 If an &gency has dccomplished the. above itwo reguired filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review pericd,
whichever 1s sooner, the Secretary of State shall rule in favor
0of procedural compliance,
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The Commission has filed this emergency rule with supporting
documents with the Secretary of State on August 25, 1988 and
with the LRMRC on August 29, 1988.

It is the determination of the Secretary of State that the
Commission has complied with the procedural regquirements of WV
Code §292-3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §29-6~10 reads in part:

§29-6~10. Rules of commission.

The commission shall have the authority to promulgaie, amend or repeal
rules, in agccordance with chapter twenty-nine-a ($29A-7-1 et seqg.] of this
code to implement the provisions of this article,

{2) For o pay plan for all employees in the classified service, after con-
suftation with eppointing authorities and the state fiscal officers, and after
g public hearing held by the commission.

The Commission is also citing WV Code §5-5-3 as necessitating
the promulgation of this emergency amendment. WV Code 5-5-3
reads: )

§5-5-3, Optional paymeni te employee in lump sum amount for accrued and
unused annual leave at terminaifon of employment; no withholding of any
employee contribution deduction; exception.

Every eligible employee, as defined in section one (§5-5-1) of this article,
at the time his or her active employment ends due to resignation, death,
retirement or otherwise, may be paid in a lump sum amount, at his or her
option, for accrued and unused annual leave at the employee's usua! rate of
pay at such time. The lump sum payment shall be made by the time of
what would have been the employee's next regular pay day had his employ-
ment continued. [In determining the amount of annual leave entitlement,
weekends, holidays or other periods of nermal, noncountable time shall be
excluded, and no deductions may be made for contributions toward retire-
ment from [ump sum payments for unused, accrued annual leave, since no
period of service credit is granted in relation thereto; however, such lump
sum payment is to be a part of final average salary compution; and where
any such deduction of employee contribution may have been heretofore
made, a refund of such shall be granted the former employee and made by
the head of the respective former employer spending unit: FProvided, That
the superintendent of the depariment of public safety shall make deductions
for retirement contributions of members of the depariment, since retirement
benefits are based on cumulative earnings rather than period of service.
(1986, c. 139; 7987, c. 107; 1988, ¢. 100.)

{emphasis added)

The emergency amendment to Section 16.3 of the Commission's
Series 1 rule reads in part:

3. The daily rate of pay shall be calculated by dividing the number of
work days in such month(s), exclusive of weekends, holidays or other
periods of normal, noncountable time, into the monthly salary. (emphasis
added)
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Accompanying the emergency rule by Civil Service was +the
attached August 25, 1988 memorandum which reads in part:

4. The annual increment shall net be factored into the
calculation for the payment of the annual leave. (emphastis
added) ’

The Auditor and .the Legislature have submitted the attached
August 17, 1988 Attorney General'’s Opinion as evidence to
support the contenticon that the Civil Service has exceeded its
authority by issuing an emergency rule which contravenes the
statutory language of WV Code §5-5-3. The Attorney General's
opinion reads in part: ’

. . .Such annual increment constitutes an "annual salory increase’ s thus
an integral part of an employee's gross annual salary, and such increment
fs not to be deleted or subtracted in the course of determining the value of
payment for accrued ond wunused annucl leave days, either under the
“remaining on the payroll" method or under the "ump sum payment" op-
tional method, since such deletion or subtraction unlawfully reduces the
value payable for accrued annual leave days.

The controversy involves the definition of "daily {(ususl) rate
of pay" as presented by the Civil Service and as opposed by the
Auditor. The Civil Service defines "daily (usual) rate of pay”
by the fermula presented in the above paragraph 11 which
excludes the annual increment. (Refer to WV Code §5-5-1 and
5-5-~2) The auditor and the Attorney General's Opinion contend
that "daily (usual) rate of pay" is defined by a formula which
includes the annual increment, The Attorney General's opinion
reads in part:

Accordingly, an employee's usual rate of pay is that employee's salary
inclusive of that employee'ls entitlement to annual increment ot the time of
the employee's termination from employment, with such onnual increment to
be prorated on the basis on which the employvee is paid, whether houriy,
bimonthly, monthly or otherwise,

The Commission holds forth that any mention o©of a prorated
payment vicolates the Supreme Court's decisicon in State of WV ex
rel., Willard H. Erwin, Jr., et al. v. Glen B. Gainer, Jr., WV
State Auditor (No. 167%1, filed August 2, 1985) which reads in

part:

The omission of such language in W. Va. Code, 5~5-2 (7984), we believe
clearly indicates that the Legislature did not intend to have the payments
under W. Va. Code, 5-5-2 (1984}, prorated over the employee’s normal pay
period. '

The above case involved the gquestion o©f whether the annual
increment paid each July 1 to eligible employees should be paid
in a lump sum on July 1 or prorated over the next 12 months.
The usual concept of a salary increase, in this case the annual
increment, is that it is paid into the future and that to pay
the increase as a lump sum on July 1 is to pay for services not
vet rendered, in violation of state law. The Court clears this
guestion by correctly stating that the annual increment is for
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services rendered in the prior 12 months. It does, as mention-
ed in the above paragraph 15, prohibit payment on a prorated
basis while being earned over the 12 months, but helds to the
correct conclusion that payment of a lump sum on July 1 is the
payment of a salary increase after 12 months of earning such
payment. The Court did not rule on the guestion of whether an
employee leaving emplovment prior to July 1 is entitled to his
annual increment calculated on a prorated basis from the date
of his last annual increment paycheck to the date of his
separation. The Court concluded each eligible employee is
earning his next annual increment during the 12 months prior to
payment. To deny that portion earned each day by an eligible
employvee is to deny him his lawful compensation for services
rendered. This would algso warrant the partial payment oI an.
eligible employvee's annual increment should the employee leave
service prior to July 1, 1988. It is clilear that the initial
pavment to a "newly eligible" employee 1i1s prohibited unless
they have three years service and are on the payroll con July 1
following such three years service. It is the interpretation
of this office that once this three year period and subseguent
prayment has been made. An employee earns his/her increment
with each day of service and it must be paid to the emplovee on
a prorated basis for the time served 1f employment ceases prior
to July 1. Just because they are not on the payrell on payday
(July 1), they cannot be denied pay already earned.

The Commission argues that "normal or usual pay" is the "base
pay" presented on thelr pay plan, which does not include the
annual increment. This goes contrary to the latest legislative
definition of "compensation" found in Enrolled C/S §.B. No. 10
passed June 27, 1988 and in effect for passage which reads in

part:

(14) ‘“Compensation” means the remuneration paid ¢ member by a participat-
ing public employer for personal services rendered by him to the participai-

ing public employer.

iikewise for tax purposes, each employee's W-2 form states, as
earned income, the sum of the bagse salary and the annual
increment.

For calculating overtime payment, the Commission approves the
sum of base salary and increment to derive overtime pay. To
conclude that "usual pay" excludes the annual increment goes
against statutory definitions and administrative practices. .

It is the conclusion of the Secretary of State that the exclu-
sion of the annual increment from the formula for calculating
usual .(daily) rate of pay found within this emergency amendment
violates the statutory application of WV Code §5-53-1 et sedq.
and therefore represents an attempt to amend a statute by a
rule in excess of the Commission's statutory authority.

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows:
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{(g) For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediaie preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent substantial harm to the public interest,

There are essentially three classes o©of emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency
categories.

The facts and circumstances as presented by the Conmission are
as follows:

These rules are being promulgated to implement the provisions
of Chapter 5-5-3 of the West Virginia Code, as amended, which
became effective July 1, 1988.

Although the above facts and circumstances lack specificity the
early retirement provisions of SB 10 makes it clear that there
is a need for a uniform and lawful application of the
provisions of WV Code §5-5-3.

It is the determination of the Secretary of State that this
emergency rule does meet the standards for an emergency.

Although this emergency rule meets +the standards for an
emergency and are promulgated following proper procedures, it
does, however, exceed the statutory authority of the Commission
and is disapproved.

This decision shall be cited as Emergency Rule Decision 18~88
or ERD 18-88% and may be cited as precedent. This decision is
availlable from the Secretary of State's office and has been
filed with the Committee, the Attorney General and the
Legislative Rule Making Review Committee. :

KEN HECHLER
SECRETARY OF STATE

Entered
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FISCAL NOTE FOR PROPOSED RULES FiLED
HI3 A% 25 52 3 an

Rula Title:  Administrative Rules of the West Virginia Civil Service System
’ ' w b '

o e '
CLOOET a4 aTev-
e e F - H

™vroe of Rule:  _ _Legislative Interprecive Srocedural

X Emergency
acgency WY Civil Service System = Accress 1900 Washington St F

Charleston, WV 25305

ANETCAL FISCAL YEAR
1. Effect of Proposed Rlet  Increase Decreasa| Curzent Next Thersaftsr
et tal Ccst s 3 3
Estimated To 3 -0- $ -0- -0- -0- 0=

‘Parscnal Services
Curreni: EXpense
Repairs and Alterations

Equizmens

Cther -

2. E¢planation of abcove estimatss:

No increase in cost is anticipated as a result of the emergency rule.

3. Cbijectives of thess riles:

To fully implement Chapter 5-5-3 of the Code of West Virginia
as amended which was effective July 1, 1888,




4, Bxplanaticn of Cverall Feonanic Inpact of Propesed Rule.

A. Econanic Inpact on State Government.

None estimated.

B. Ecanomic Impact o Political Subdivisicns; Specific Industries;
Specilic groups of citizens.

None estimated.

C. Econcmde Inmpact on Citizens/Public at large,

-

- -

Nore estimated.

pate .- : . 8/25/88

sjg%cﬁ Ag:ez-.cy-aeag Authorized Representative
/ V_M __ﬁ/éj[ %‘//
2
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August 25, 1988

- - - - v-_— o - ! Do
LEGISLATIVE RULEZ-MAZING REVIZW COMMITTZZE ’IS'Eﬁ

Pata of Ifiling of prozcsed legislative ruls:

. s Loy Ay

Does~hﬁe emerg?ncy rule adort new language or does it
amend or rapeal a currsnt lsgislative rmule?

Amends section 16:03 of the Civil Service Administrative

Regulation
%%5 the same or similar emergency rile prasviocusly been
filed and expirad? }

No.

cata, with particul L, Rhose facts and gilircumstanceas
which makg the emergency rule necessary for the immediate
prasezvation oi publ Teaca, nealth, safszy or weliars=,

These amergency rules are promulgated to fully implement the

provision of Chapter 5-5-3 of the Code of West Virginia, as

amended, as a result amendments in 1988 Legislature which

were effective July 1, 1988.




7. IZ the smergency rule was pronmulgazed in orar 5 comols
with a time limitc estcablished Hv the Code ¢z £2deral
statuts or ragulazion, g¢ite the Code provigsisn, faderal
statuta or regulacion and time limit estaklished therain.

None
g. State, with particularizy, thcse faci4s and circumstancas

which make the emergency rule necesssary to pravent sub-
stantial harm to the public intarsst.

Same as # 6
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References are to sections in W, Va, Civil Service Rules & Rggulatiaons
29-6, Ser, 1 : i RZ0 ALy 235

SECTION 1. GENERAL

1.01, Scope ' 1
1.02. Authority 1
1.03. Filing Date ' : 1
1.04, Effective Date 1
SECTION 2. PREAMBLE , i
SECTION 3. DEFINITIONS R . 3-9°
SECTION 4. ORGANIZATION
4,01, Civil Service Commission - 10
4,02, Qualifications of Civil Service Commission 10
4,03, Duties of the Commission 10
4,04, Director of Perscnnel 11-12
4.05. Agency Personnel Officer . 12
SECTION 5. CLASSIFICATION PLANS
5.01. Preparation of Plans ' 13 ...
5.02, Revision of Plans i3
5,03, Incumbents of Realloccated Positions 13
SECTION 6. COMPENSATION PLANS AND SALARY REGULATIONS
6.01. Purpcse and Intent 14
6.02. Preparation of Plan 14
6.03. .Adoption of Plan 14
6.04, TImplementation of Plan . 14-16
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6.06, Pay on Demotion ’ 16
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.09, Salary Advancements 17
6.10. Longevity Increases _ ‘ _ 17
SECTION 7. APPLICATIONS AND EXAMINATIONS , 7
7.01, Character of Examinations ) 18
7.02. Notice of Examinations - 18-19
7.03. Filing Applications 13
7.04., Disgualification of Applicants 19-20
7.05, Conduct of Examinations - 20-21
7.06. Rating Examinations : 21
7.07. Rating Training and Experience 21
7.08. Investigations 22
7.09. O0Oral Examinations 22
7.10. Notice of Examination Results . 22
7.11. Special Examination 22
7.12. Physical Examination _ 22

7.13. Examination Records 23




References arz to sections in W. Va. Civil Service Rules & Regulations

25-5, Ser. 1

SECTION 8. REGISTERS
8.01. Establishment of Registers o
2.02. Duration of Registers
8.03. Removal of Names From Registers

SECTION 9., CERTIFICATION OF ELIGIBLES
9.01. Request for Certification
9.02. Certification Methods
9.03., Local Dffice Certification

SECTION 10, APPOINTMENTS '
10.01. Appointees in Positions Added to the Classified Service
10.02, Original Appointments
10.03. Provisional Appcintments
10.04, Intermittent Appointments
10.05, Emergency Appcintments
10.06. Temporary Appointments
10.07. Posting of Job Openings

SECTION 11. PROBATIONARY PERIOD
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11,02, Conditions Praliminary to Permanent Appc¢intment
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11.04. Demotions During Probation
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12,05, Transfers
12.06. Posting Requirements
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13.03. Suspension o
13.04. Reduction~Ih-Force =
13,05, Like Penalties for L1ke Offenses
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13.08, Reinstatement to Register

SECTICK 14. APPEALS . _
14.01. Appeal from Dismissal, Suspension, Demotiecn, Discri-
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14,02, Decision
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14.04. Appeal of a Classification Action
14,05, Appeal for Removal from Register
14,06, Appeal for Denial of Procedural Due Process Rights
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SECTION 23. GRIEVANCE PROCEDURE (Cont'd)

23.05. General Provisions T o 62-53
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23.08. Forms . : : - 66-67
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WEST VIRGINIA ADMINISTRATIVE REGULATIUNS
CIVIL SERVICE SYSTEM

Chapter 29-6-10
Serjas I
(1987) amended

Subject: Filing of Administrative Rules and Regulations of the West Virginia
Civil Service System

Section 1. General

1.01. Scope-These regulations establish rules for the West Virginia
Civil Service System. ' — :

1.02. Authority-These regulations are fissued under authority of West
Virginia Code, Chapter 29, Article 6, Section 10,

1.03. Filing Date-These regulations are promuigated on the 14th day of
May, 1987, and filed on the 14th day of May, 1987, in the Secretary of

State's Office.

1.04, Effective Date-These regulations become effective on the First
day of July, IG37. ’
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Sec. 2,01

Section 2. Preamble

Sec. 2.0l. Preamble. The genasral purpose of the Civil Service System
is to attract to the service of this State personnel of the highest ability
and integrity by the establishment of a system c¢f personnel administration
based on merit principles and scientific methods governing the appcintment,
promotion, transfer, layoff, removal, discipline, classification, compensa-
tion, and welfare of its Civil Service amployees, and other incidents of
state employment. All appointments and promections to positions 1in the
classified service shall be made solely on the basis of merit and fitness.
A1l employment positicns not in the classified service, with the exception of
the Board of Regents, are included in a classification plan known as
classified-exempt service. -

Page 2




Sec. 3

Section 3. Definitions
Accrue: To increase or accumulate periodically or by increment.

Agency: Any administrative department of state government established
by Taw or executive corder.

Allocation: The original assignment of a position to a class by the Di-
rector of Personnel on the basis of the kind, difficulty, and responsibility
of the wark performed.

Appeal: The compiaint to the Civil Service Commission to correct or re-
verse an altleged injustice done or error committed.

Appointing Authority: The executive or administrative head of a depart-
ment who 1s authorized by statute to appoint employees in the classifisd or
classified-exempt service., By written notification to the Director of
Personnel, the appointing authority may delegate specific powers authorized
by these Ruies. ' ’ '

Appointment: The act of hiring an applicant for employment.

Assembled Examination: An examination which, due to the testing process
used, necessitates that applicants come to a testing Tocation.

Availability: The indication, by an eligible, of the employment loca-
tion and conditions under which employment would be accepted.

Carry Forward Days: The maximum number of annual leave days which can
be accredited for use as of the first day of January depending on an em-
ployee's years of tenure.

Certification: The official Tist of eligibles given to an appointing
authority for filling vacancies.

Civil Service System: The agency responsible for the system of person-
nel administration for the classified and classified-exempt service.

Class or Ciass of Positions: One or more positions sufficiently similar
in duties, tralning, and responsibilities so that the same titles, the same
qualifications, and the same schedule of compensation and benefits may be eq-
uitably appiied to each position.

Classification Action: The actions of allocation, reallocation, classi-
fication, and reclassification.

Classification Plan: The official Tists of classes to which positions
in the classified service and classified-exempt service have been allocated
by the Director of Personnel and the administrative regulations governing the
administration of each plan.

Classified Employee: An employee whose job is allocated to a class in
the ciassitied service.

Page 3




Sec. 3

Section 3. Definitions {Cont'd)

Classified-Exempt Service: Those positions which satisfy the defini-
tions for "class” and “classify" but which are not covered under the Civil
Service System or by the Beard of Regents. .

Classified Service: Those positions which satisfy the definitions for
"class™ and "classify” and which are covered under the Civil Service System.

Classify: The process of ascertaining, analyzing, and evaluating the
dutiss and respons1b111t1es of positicns to determine the number and kind of
classes existing in the service, o

Commission: The Civil Service Commissicn as prov1ded for in Section 7,
ArticTe VI, Chapter 29 of the Code of West Virginia whose members are ap-
pointed by the Governor with the advice and consent of the Senate.

Compensation Plan: The official schedule of pay rates, the range as-
signed to each cTass of positions and the salary regulations used in pay ad-
ministration by the Civil Service agencies.

Continuanca: To postpone an appeal hearing to a future date.

Covered Agency: An agency of State government or certain specific posi-
tions within an agency either designated by Taw or executive order of the
Governor to be a part of the classified serv1;e.

Covered Employee: A permanent employee of an agency affiiiated with the
Civil Service System.

Day: Unless otherwise specified, the use of "day"” means a calendar day.

Decorum: Use of polite behavior when appearing before the Civil Service
Commissicn,

Demotion: A change for cause in the status of an employee from a posi-
tion in one class to a position in ancther class of Tower rank as measured by
salary range, minimum qualifications, or duties, or a reduction in an em-
ployee's pay to a lower step in the pay range assigned to the classification.
The two types of demotions are: a) Disciplinary Demotion - A reduction in pay
or a change in classification to a Tower classification due to the inability
of an employee to perform the duties of a classification or for improper con-
duct. b) Demotion Without Prejudice - A change in classification of an em-
ployee to a lower classification or a reduction of pay dus to work necessity.

Director: The Director of Perscnnel, as provided in Section 6 and 9,

ArticTe VI, Chapter 29, of the Code of Nest V1rg1n1a who serves as the ex-
ecutive head of _the Civil Saervice System. o '

Discovery: The initial revealing of infermation.

Discretionary: Qpen to individual choice or judgement,
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Sec., 3

Section 3. Definitions {Cont'd)

Dismissal: The separation from employment of an employee by an appoint-
ing authority. ' ' '

Docket: List of employeass who have filed an appeal or complaint with
the Civil Service Commission and who are either awaiting review of eligibil-
ity for a hearing or awaiting a scheduled hearing. .

Effective Date: The estatlished date the action takes place.

Et1igibie: An applicant accepted for a Civil Service System examination
who receives a final passing rating and whose name is Tisted on the register
established for the class of position. -

Emergency Appointment: An appeintment, for not more than thirty (30)
calendar days 1in any twelve (12) month period, necessitated by a state of
emergency. ' : :

Empioyee: Any person who lawfully occupies a position in an agency and
who is pajd a wage or salary.

Employee-Appellant: Individual who has filed an appeal with the Civil
Service Commission and has been granted a hearing.

Exempt Service: All positions specifically exempted from the classified
service as noted in Chapter 29, Article VI, of the Code of West Virginia {see
Appendix B).

Full-time Employee: One who works the full work schedute established
for the agency. : )

Grievance: Any matter of concern or dissatisfaction to an employee
which s subJect tec the control of the agency management except those matters
exempted under Article XXIII, Section 1.2 (see 1.2 Grievance).

Handicapped: A person who has a physical or mental impairment which
substantially limits one.or more of such person's major 1ife activities, has
had a record of such impairment or is regarded as having such an impairment,

Hearing Board: The body which hears grievances,

Immediate . Family: Consists of the father, mother, son, daughter,
brother, sister, husband, wife, mother-in-law, father-in-law, son-in-Taw,
daughter-in-iaw, grandfather, grandmother, granddaughter, grandson, step-
mother, stepfather, and stepchildren.

Incumbent: A person occupying a position in the classified service.

Intra-Agency Transfer: A transfer within a single agency.

Inter-Agency Transfer: A transfer from one agency to another.

-
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Sec. 3

Section 3., Definitions {(Cont'd)

Intermittent Appointment: An appointment to a position which requires

performance on an irregular or "as needed” basis for no more than 945 hours
in a twelve month period.

Irregular Empicyment: HWork hours which are not symmetrical from week to

week.,

tateral Class Change: The movement of an employee from one class to an-
other class. in the same pay grade.

Layoff: A reduction in the number of employees caused by a reduced work
load or curtailment of funds,

Leave: A Tringe benefit earned by employees for time off from work,
Length of Service Category: The group1ng of the number of vyears,

menths, and cdays of eligible employment which is used tc determine the rate
of accrual of annual Teave benefits.

Local Facitity: A sub-unit of an agency which provides services to a
specified sezcticn of the State and has emp1oyees reporting to locations other
than the state office headguarters,

Longevity: The length of employment; seniority.

Merit Increase: An advancement in salary granted as a reward for the
quality of work performance,

Meritorious Service: Quality of werk performance judged to deserve re-
ward or hongr.,

Minimum Qualifications: The least experience and/cr training required
by the Civil Service Commission for emp]oyment in a class of position and ad-
mission to an examination.

Month: Any of the twelve parts into which the calendar year is divided.

Ninety-Day Exempt Appointment: Personnel employed for less than ninety

(80} working days in a year.

Original Appointment: Initial employment of an individual into the
classified service as a result of selection from a cert1f1cat70n of names
from a register.

Part-time Employee: 0One who works less than the full-time work schedule
established for an agency.

Part-time Professional: An employee engaged in professional serv1ces
without administrative duties and who works no mora than half the agency's
fuli-time work schedule.
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Sec. 3

Section 3. Definitions (Cont'd)

Pay Plan: The official schedule of salaries approved by the Governor
consisting of multiple pay grades with minimum, maximum, and intervening
rates of pay for each grade.

Pay Rate: 0One of the fixed steps or increments listed in a pay plan.
Per Diem: A daily allcwance.

Permanent Employee: An employee who was hired from a register and who
has compieted the probationary per10d prescr1bed by the Civil Service Commis-
sion for the job class. ,

Personnel Officer: That employee of each agency who is immediately re-
sponsible for the personnel administration of the agency.

Physician: A person licensed under the Tlaws of a state to practice
medicina. )

Policymaking Positions: A position in which the person occupying it: a)
acts as an advisor to or tormulates plans for the implementation of broad
goals for the executive or administrative head of the agency; b) is in charge
of a major administrative component of the agency; and ¢) reports directly
and is directly accountablée to the administrative or executive head of the

agency.

Position: An authorized and identified group of duties and responsi-
pilities assigned by the proper authority requiring the full-time or part-
time employment of at least one person.

Postmarked: An official United States postal marking showing the maitl-
ing date. - ) ' ’

Probationary Period: A specified trial worx period prescribed by the
Civil Service Commission designed to test the fitness of an employee selected
from a competitive list of eligibles for the position for which an originat
appointment has been received.

Procedural Due Process: A course of proceedings carried out regularly
and in accordance with the rules and principies established in these regula-
tions for the protection of employees' rights.

Promotion: ~ A change in the status of an employee from a position in one
class to a position in another ciass of higher rank as measured by salary
range and increased level of duties and/or responsibilities.

Provisional Appointment: The niring of an employee to fill a position
pending the administration of competitive exam1nat10n and the establishment

af a register. -

Reallocation: Reagsignment of a position to a different class by the
Director of Personnel. ) '
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Sec. 3

Section 3, Definitions (Cont'd)

Reclassification: The revision of a class or class series which results
in a redefinition of the nature of the work performed and a reassignment of
positions based on the new definition and may include a change in the title,
pay grade, or minimum qualifications for the classes involved.

Reduction-in-Force: A layoff of employees occasionad by curtailment of
funds or reduced work lcad.

Register: An official list of currently available eligibles for a job
class ranked in the order of the final score as a result of the Civil Service
examination for the class of position.

Regular Part-time Employment: Work hours which are symmetrical from
wesk to week, but are Tess than the full time work schedule established for
the agency.

Reinstatement: A type of re-employment of a former permanent covered
employee, :

Resignaticn: Voluntary separation from employment made at the request
of the empioyee. ; o

Salary Adjustment: A salary change resulting from a revision to the pay
plan or the reclassification of a class to a different pay grade.

Salary Advancement: A salary increase within the range prescribad for
the class by the ciassification plan.

Salary Range: The approved monthly and annual salary for a class which
includes the initial, maximum, and intervening steps.

Senigrity Rights: The right to continue to hold a certain Job, based on
Tength of service. . =. s S

Served, Serving or Service of Process: Presentaticn of documents to a
person either in person or by the United States mail. Service by mail is
complete at the fime and date of mailing.

Seryice: . Employment time which may be used for determining annuzl leave
accrual and order of separation in a reduction-in-force.

Shift Differantial: The payment of a different rate of pay for hours
worked 1n an approved class during prescribed evening and night shifts,

Specification: The official description of z class of position which
defines tne class, provides examples of work performed, knowledges, skills,
and abilities, and fthe minimum qualifications required for employment.

Step for Step: The movement of an employee's saiary to the same or cor-
responding step or pay rate in a higher or Tower pay grads.
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Sec. 3

Section 3. Definitions (Cont'd)
Stipulation: Formal written agreement between parties.

Student Employee: An employee working for a limited period of time as
qualifying under the current Student Policy approved by the Commission.

5

Suspension: Disciplinary action taken by an agency temporarily to re-
lieve an employee of duties and place the employee on leave without pay.

Tecnnical Rules of Evidence: Rules applied to civil and criminal court
cases but not to administrative hearings.

Temporary Appointment: The hiring of an employee from a register for a
period not to exceed & months,

Termination: Separation from employment by the appointing authocrity as
a resuit of 1imited term employment.

Title Change: The revision in the title of a class by the Commission.

Transfer: The change of an employee from a position in a given class to
a different position in the same c¢lass in a different subdivision or geo--
graphic location of the same or a different agency.

Unassembled Examination: An examination procedure which does not re-
quire persons being examined to gather at a test site and which does not in-
clude a written examination.

Veterans' Preference Points: An additional 5 points added to the final
passing score of any veteran who has served in the armed forces of the United
States of America during World War I (April 6, 1917, to November 11, 1918),
World War 11 (December 7, 1941, to December 31, 1946}, the Korean Conflict
{June 27, 1950, to January 31, 1955), or the Vietnam Conflict {August 5,
1964, to May 7, 1975) and who has received a discharge under honorable condi-
tions from such service. An additional 5 points are available to such veter- -
ans who also have a current and compensable service connected disability or
who have received a Purple Heart award.

Work Schedule: Designation of the perjods of time during which work is
performed. .

Year: Twelve (12) consecutive month period, unless otherwise specified.
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Sec. 4.04

Section 4. Organization (Cont'd)

4,04, Director of Personnel

(a) Upon recommendation of the Civil Service Commission, the Governor
shall appoint a Director of Personnel. In formulating its recommendations
for a Director, the Commission shall aobserve the follawing:

1. Director shall be a person who has had training or experience in
persaonnel administration or a related field.

2. He shall be one who has known sympathies_ with the merit principle of
government service, :

3. He shall be selected from a register established as a result of
competitive examination in the same manner that other Civil Service
employees are. selected. )

4, He shall not be a candidate for or hold any elective public office
nor shall he be a member of any political committee, nor shall he serve as
an election official, nor shall he engage in any political activity other
than to veote in behalf of or in opposition to any candidate, political
party or public issue involved in the election,

{b) The salary and expenses of the Director and his staff shall be met
out of any funds available for the purpcse and shall be paid upon certifica-
tion of the Director, in such manner as the expenses of other state employees
are paid.

(¢) The Director, as executive head of the department, shall direct and
supervise all its administrative and technical activities. In addition to
the duties imposed upon him elsewhere in this law, it shall be his duty:

1. To apply and carry out his law and the rules. adopted thereunder.

2. To attend meetings of the Commission and to act as its secretary and
keep minutes of its proceedings.

3. To establish and maintain a roster of all employees in the state
Civil Service, in which there shall be set forth, as to each employee, the
class title, pay or status, and other pertinent data.

4, To appoint such employees of the department and such experts and
special assistants as may be necessary to carry out effectively the provi-

sions of this Taw.

5. To foster and develep, in cooperation with appointing authorities
and others, programs for the improvement of employee effectiveness,
including training, safety, health, counseling and welfare.

6. To make available to the public information about vacancies in the
classified service and to strive constantly to attract to the career ser-
vice of this State people of the highest abitity.
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Sec. 4.01

Section 4. Organization

4,01, Civil Service Commission-A Civil Service Commission consisting of
three members shall be appointed by the Gevernor by and with tha advice and
consent of the Senate.. Members shall serve for a term of six years or untitl
successors have been appointed, See Section 5, Art1c1e VI, Chapter 289.

4.02, Qualifications of Civil Service Commission-The present merit sys-
tem council shall be transformed Tnto the Civil Service Commission. The mem-
rers of the Commission shall be persons in sympathy with the application of
merit principles to public employment. HNo member of the Commission shall be
a member of any local, state, or national committee of a political party or
an officer or membter of a committes~in any partisan political club or organi-
zation or shall hold, or be a candidate for, any paid public office. MNot
more than two members of the same podlitical party shall serve on the Commis~
sion at the same time.

4.03, Duties of the Commission~In addition to the duties expressly set
forth elsewhere in this law, the LCommissicn shall:

{a) Represent the pubiic interest in the 1mpr0vement of personnel admin-
istration in the state service,

(b) Advise the Governor and the Director on problems concerning person-
nel administration.

(c) Foster the interest of institutions of learning and of industrial,
civic, professicnal and employee crganizations in the improvement of person-
nel standards in the state service. . )

{d) Make any investigation which it may consider desirable concerning
the administration of personnel in the state service, and make recommenda-
ticns to the Director with respect thereto.

(e) Make an annual report and special reports and recommendations to the
Governor. - oo _

{f) Approve the budget as prepared by the Director for administration of
this article before submission to the director of the budget.

{g}) The Commission shall elect one of its members chairman. 1t shall
meat at such time and place as. shall be specified by call of the chairman or
the Directors. At least one meeting shall be held in each month, A1l meet-
ings shall be g¢pen to the public., MNotice of each meeting shall be given in
writing to each member by the Director at least three days in advance of the
meeting., Two members shall_constitute a quorum for the transaction of busi-
ness. : .

{h) Membars of the Commission shall each be paid seventy-five dollars
for each day devoted to the work of the Commission, but not more than eigh-
teen hundred dellars in any one year. They shall be entitled to reimburse-
ment for necessary Lrave11ng and other expenditures necessitated by their of-
ficial duties. : - -
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Sec. 4.04

Section 4. Organrizaticon (Cont'd)

7. To investigate from time to time the operation and effect of this
law and of the rules made thereunder and to report h1s findings and recom-
mendations to the Commission and to the Governor.

8. To make an annual report regarding the work of the department, and
such special reports as he may consider desirable, to the Commission.

9, To prepare the annual budget for the department of personnel and
when approved by the Commission, submit it to the director of the budget.

10. To perform any other lTawful acts which he may consider necessary or
desirable to carry out the purposes and provisions of this law.

11. To furnish copies of the minutes of all regular meetings of the
Commission tg each participating agency.

(d) In the event of the absence of the Director or his inability from
any cause. to discharge the powers and duties of his office, the Commission
may from time to time designate in writing an employee of the department to
act for him. In such case, the powers and duties of the Director shaill de-
volve upon such employee designated by the Commission.

(e} The Director may desianate appropriate persons, including officers
and employees in the state service, to assist in the preparation and rating
of tests. An appointing authority shall excuse any employee in his division
from his regular duties for the time required for his work as an examiner.
Such officers and employees shall not be entitled to extra pay for further
services as examiners but shall be entitled to refimbursement for necessary

traveling and other expenses.

4,05, Agency Personnel Officer-Each state agency shall designate a staff -
employee to serve as Personnel Officer, It shall be his responsibility, with
such clerical assistance as may be necessary, to assure compliance with the
classification and compensation plans as established by the Commission; to
maintain personnel records of all persons employed in the agency, and records
of all personnel actions; to nctify the director as far in advance as pos-
sible of vacancies which may occur in the agency; and to perform such other
duties as are prescribed in this rule and as the appo1nt1ng authority may di-
rect. .
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Sec. 5.01

Section 5, Classification Flans

5.01. Preparation of Plans-The Commission, after conferring with the ap-
pointing authorities concerned, shall formally adopt and make effective a
comprehensive classification plan for all positions. The plan shall be based
on an investigation and analysis of the duties and responsibilities of each
position, and each position shall be allocated by the Director of Personnel
after consultation with the appointing authority concerned to its proper
class in the classification plan. When complete, the classification plan
shall include for each class of position an appropriate title, a description
of the duties and responsibilities, and the minimum requirements of training,
experience, and other gqualifications.

5.02. Revision of Plans-Existing classes of positions may be abolished
or changed, or new classes added, in the same manner as the classification
plans were originally adopted.

5.03. Incumbents of Reallocated Positions-When a position is reallocated
to a different class, the incumbent shall not be deemed eligible to continue
in the position unless he would have been eligible for original appointment,
promotion, transfer, or demotion, to a position of the new class while serv-
ing in the position as previously allocated. If ineligible to continue in
such position, he may be transferred, promoted, or demoted by appropriate ac-
tion in accordance with such provision of this rule as the Director may deem
to be applicable. In any case in which the incumbent is ineligible to con-
tinue in the position, and he is not transferred, promoted, or demoted, the
provisions of the rule regarding separations shall apply.
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Sec, 6.01

Section 6. Compensaticn Plan and Salary Regulations

Pursuant to the provisions of Chapter 29, Article VI, Section 10 (2} of
the Code of West Virginia, the followirg salary regulations shall apply to
employees covered by the Civil Service System.

§.01. Purpose and Intent-To attract qualified empioyees and retain them
in the classified service, the Ccmmission shall endeavor to provide through
the pay plan adequats compensation based on the principles cf egqual pay for
equal work among the various state agencies and on comparability to pay rates
established in other public and privaie agencies. and businesses. The intent
of the Commission is to recommend to the Governor a pay plan with annual ad-
justments for cost-of-living increases and additional funds for merit in-
creases.,

§.02, Preparation of Plan-After consultation with the appointing au-
thorities and State fiscal officers and after a public hearing, the Director
and the Commission shall prepare and submit to the Governor for his approval
an annual revision of the pay pian. 'The pay plan shall include salary sched-
ules containing muitiple pay grades with initial, intervening, and maximum
rates of pay for each grade. Periodic amendments to the pay plan may be made
in the same manner.

£.03, Adoption of Plan-The plan shall become effective only after it has
been approved by the Governor. The approved pay plan shall constitute the
official scheduie of szalaries for the cliassified service.

6.04. Impiementation of Plan

{a) Assignment of C(Classes-The Commission shall assign each class of
positions to an appropriate pay grade consistent with the duties outlined in
the class specification. No salary shall be approved by the Director of Per-
sonnel unless it conforms to one of the pay rates in the pay grade assigned
to the employee's class of position.

{(b) Entry Salary-The entry salary for any employee shall be at the
minimum salary for the class. However, an individual possessing qualifica-
tions, pertinent training, or experience above the minimum required for the
class, as determined by the Director, may be appointed at any pay rate above
the m1n1mum, unless otherwise 11m1ted by the Commission. For each step above
the minimum, the individual must have in excess of the minimum requirements
at Tezast six months of pertinent experience or eguivalent pertinent training.

(c) Standard Rates of Pay-The compensation plan applies to all classes
of positicns in the classified service. It provides standard nay rates for
full-time employees for regulariy established working hours in all offices
and departments. The salary or wage paid shall be_determined by the pay
grade to which the classification of the position has been allocated. Ail
employeas, inciuding those serving in positions on a part-time basis, shall
be paid in proportion to the_actual time worked.
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Sec. 6.04

Section €. Compensation Plan and Salary Regulations (Cont'd)

(d) Additional Pay-Except for authorized overtime or shift differential,
nc pay additional to the regular salary shall be made to any employee. The
rates as provided do not include reimbursements for actual and necessary ex-
penses incurred incident to employment such as travel expense. Additional
duties imposed or volunteered shall not constitute an exception to this rule.

{(e) Availability 'of Funds-Before a department makes salary adjustments
and advancements 1in accordance with these reguiations, its fiscal officer
shall certify that funds for this purpose are available.

(f) Satary Adjustments

1. New Plan L

a. Upon adoption of a new pay plan, each incumbent's salary shall be
adjusted to the step in the new plan corresponding to his step in
the old plan. If it is impossible due to budgetary rastrictions %o
adjust an incumbent's pay on a step-for-step basis, the Commission
shall provide for 2 plan of appiication which assures as nearly as
possible that the pay of all incumbents in the classified service
shall receive equal treatment (i.e., one step, two steps, etc.).

b. When the salary ranges of 2 new pay plan do nct have the number of
steps corresponding to the old plan, each incumbent's salary shall
be adjusted to the next higher rate in the appropriate salary range,

C. An incumbent whose salary falls above the maximum rate of the new
range shall maintain his current salary and shall be ineligible for
salary advancements,

2. Pay on Reclassification

a. Higher minimum

l. When a class is reassigned by the Commissicn tc a salary range
naving a higher minimum, the salaries of those incumbents below the
new minimum shall be adjusted to the new minimum,

2. Where the salary of the incumbent coincides with a step in the new
range, the salary shall remain unchanged.

3. Where the salary of the incumbent falls within the new range and
does net correspond with a step in the range, the salary shall bpe
adjusted to the next higher rate in the new range.

4. Where the salary of the incumbent is above the maximum rate of the
new range, the salary shail remain unchanged and the incumbent shall
te ineligible for salary advancements.

b. Lower Minimum ] _ _ . _—

1. When a class is assigned to a salary range having a Tower minfmum,
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Sec. 6,04

Section 6. Compensation Plan and Salary Regulaticns (Cont'd)

the salaries of these incumbents which coincide with a step in the
new range shall remain unchanged.

2. Where the salary of the incumbent falls within the new range and
does not coincide with a step in the range, the Commission shall ap-
prove a plan of application which assures as nearly egqual treatment
of the incumbent's pay as possible.

3. MWhere the salary of the incumbent is above the maximum rate of the
new range, the salary shall remain unchanged and the incumbent shall
be ineTigibie for salary advancements.

3. Pay on Pasition Rea110cation-whep a position is reallacated to a
different class, the salary of the incumbent shall be adjusted in accor-
dance with sa1any regulations for promotion, demotion and lateral class
change.

4, Separatien from Employment-An employee who separates from state
employment (by dismissal, resignation, layoff, termination, retirement,
death) prior to the date a new pay plan becomes effective and who is con-
tinued on the payroll beyond that date for annual Teave payment is not en-
titled to salary adjustments.

6.05. Pay on Promation

{a) Minimum Increase-The salary of “an employee who is promoted shall be
adjusted to the minimum rate of the new class. If the incumbent’s current
pay rate is at or above the minimum rate for the new ciass, but coincides
with a step in the new range, the salary shall be adjusted one step in the
range. Where the pay raite does not coincide with a step in the new rangs,
the salary shall be adjusted to the next h1gher rate which prov1des at least
a full step increase.

(b) Additional Increase-The appointing authority may grant additional
steps to an employee Dbeing promoted . if the employee has sufficient gualifi-
cations in excess of the minimum required for the new class. The employee
shall possess at least six months of pertinent experience or an equivalent
amount of pertinent training for each additional step granted.

6.06. Pay on Demotion-An employee who is demoted and whose current pay
rate is above the maximum pay rate for the new classification shall have a
pay reduction to at least the maximum rate of the new classification., The
employee's salary may remain the same if his pay is within the pay ranges of
the new classification, or his pay may be reduced to a lower step in the new
range. If the employee's salary tefore demotion falls within the range for
the lower class, but does not coincide with a step in that range, his salary
shall be reduced at least to the next Tower step in the new range.

6.07. Pay on Lateral Ciass Change-Any employee who receives a lateral
class thange shall be paid the same salary received prior to the change.
Wnhere the rate of pay does not coincide with a step in the new range, the
salary shall be adjusted to the next higher rate.
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Sec. 5.08

Section 6, Compensation Plan and Salary Regulations {Cont'd)

£.08. Pay for Shift Differential

(a) Eligibility-Any employes who is in a class approved by the Director
of Personnetl for snift differential and who is required to work, and does
work, an assigned shift starting between the hours of 2:00 p.m, End 2:00 a.m.
inclusive may be paid at a flat rate estabiished by the Commission., Shift
differential payments shall apply conly if at least one-half the scheduled
hours fall between the hours of 6:00 p.m. and 6:00 a.m.

(b) Reassignment-When an employee is reassigned to a shift or class for
which shift differential has not been approved, the employee's salary shall
pe reduced by the amount of the shift differential.

6.09. Salary Advancements

(a) Upon Merit-Al1l salary advancemants shall be based on merit as re-
flected by service ratings and otner recorded measures of perfermance.

{b) Limited to Permanent Employees- Salary advancements shall be limited
to permanent amployees. - _

{c) Mhen made-The initial salary advancement may be effactive when an
emplioyee completes the probationary period. Salary advancements for other
permanent employees may be effective on or -after the date on which they be-
come egligible,

(d) One-Step Advancement-No employes shall receive a salary advancement
of more than one step In the salary range for the class, except as provided
in paragraph 6.09{f).

() Salary Advancement Interval-ZIxcept as provided in paragraph 6.09(f)
the interval between salary advancements shall be at least six months.

{(f) Exceptionally Meritorious Service-In cases of an employee's excep-
tionally meritorious service, salary advancements of more than one step in
the range or at intervals of less than. the regularly prescribed period are
permitted. However, no employee shall receive salary advancements of more
than two steps, including advancements for except1ona11y meritorious service,
in any twelve (12) menth period.

5.10. Longevity Increases .

(a) Eligibility-An empioyee with seven years of tctal state service who
has attained the maximum in the range for the class without a salary increasa
in the immediately preceding twelve monihs shall be eligible for a longevity
increase as prescribed in the adoption of a new pay plan.

(b) Additicnal Longevity Increases-In the same manner, an employee
ctherwise not receiving a saiary increase in each succeeding 12 month period
shall be eligible for a longevity incresasa. ,
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Sec., 7.01

Section 7. Applications and Examinations

7.01. Character of Examinations

(a) Examinations for entrance in the classified service will be con-
ducted on an open competitive basis. Examinations shall be practical in na-
ture, shall be constructed te reveal the capacity of the applicant for the
particular position for which he is competing as well as his general back-
around and related knowiedges, and shall be rated objectively. A practical
written test shall be included except when rendered impractical becauses of
(a) exceptional qualifications of a scientific or a professional nature being
required and (b} the need for ranking candidates being rendered unnecessary
because of the absence of effective competition. In such exceptional cases .
an unassembled examination may be held upen recommendation of the Director
and approval of the Commission.

(b) Examinations shall alsc include:

1. A rating of +training and experience for the more responsible
professional, technical, supervisory and administrative positions;

2. An oral examination for positions requiring frequent contact with
the public or which involve important supervisory or administrative
duties. However, after consultation with the agency, the Director, with
the approval of the Commission, may eliminate the oral examination for

those classes of positions in which it is anticipated that the entire

eligible register will be exhausted within a relatively snort period.

(¢) The Director shall assign definite weights to each part of the ex-
amination prior to its public announcement. Qualified experts will work with
the Director of Personnel in the preparation of examination material and in
the rating of training and experience of applicants for professional posi-
tions. The Director of Personnel shall consuit with each agency affected on
general phases of examination procedure such as the determination of type of
examination, and the choice of qualified experts from outside the agency.

7.02. Notice of Examinations

(a) The Director shall give pubiic announcement of all entrance ex-
aminations for at least 15 days in advance of the cilosing date for receipt of
applications. He shall make every reasonable effort to attract qualified
persons to compete in these examinatfons. MNotices of examinations shall be
posted in important centers throughout the State and copies shall be sent to
newspapers of State-wide circulation, radio stations, educatiomal institu-
tions, professional societies, public officials, and such other workers and
individuals as the Director may determine expedient. Exceptions to the re-
quirement that examination notices must be statewide may be made where the
purpose of giving an examination is to supplement already existing registers
as provided for in Section 8.02(b) and/or in order to cenduct a continuous
recruitment program as provided for in Section 7.03(b). In such cases, the
notice and other publicity may be restricted to the places where additional
eligibles are needed. Public announcement of examinations shall specify the
title and salary range of the class of position, information as to the rates
of pay at which appointments are expected to be made, the duties to be per~
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formed, the minimum qualifications required, the final date on which applica-
tions will be received, and all other conditions of competition, including
the relative weights assigned tc the various parts in the examination and the
fact that failure in one part of the examination will disqualify an
applicant. '

{b} In order to be eligible to be admitted to exam1nat1ons, applicants
must be ¢itizens of the United States and (a) have been born in West Virginia
or (b) have been legal residents of or domiciled in West Virginia for at
least one year prior to the date of examinations, or {c¢) have maintained a
legal residence and domicile in West Virginia for at least 10 years of his
life, provided change to ancther state was made no eariier than one year
prior to the date of examinaticns. The Commission, at its discretion, may
waive citizenship and residence requirements.

7.03. Filing Applications

{a) A1l applications shall be made on forms prescribad by the Director
and approved by the Commission and must be filed with the Director on or
prior to the closing date specified in the announcement or postmarked before
midnight of that date. Such applications shall include a statement from tha
applicant of all pertinent information regarding his training, experience,
and age, and, in addition, the Director may require z photograph of the
applicant, a certificate of his physical fitness from one or more Ticensed
physicians, and any other information which the Director may deem necessary.

A1l applications shali be signed and sworn to {or affirmed) by the Applicant.

(b) For classes of positions for which recruitment is difficult, the Di-
rector, with the approval of the Commissicn, may provide for cont1nuous re-
ceipt of applications and for holding examinations as neesded.

7.04. Disqualification of Applicants

(a) Under the supervision and direction of the Commission, the Director
may refuse to examine an applicant, or after examination, may disqualify such
applicant or remove his name from a register, or refuse tc certify any
eligible cn a register if:

1. he is found to lack any of the preliminary reguirements established
for the examination for the class of position;

2. he is 30 disabied as to be rendered unfit for the performance of the
duties of the_class; S

3. he s acddicted to the use of _narcotics or the habitual use of
intoxicating liquors to excess;

4. he has been convicted of an infamous crime or other crime involving
maral turpitude;

5. he has made a false statement of material fact in his application;
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6. he has previously been dismissed from any public service = for
delinguency, misconduct, or other similar cause; ,

7. he has used or attempted to use political pressure or bribery to
secure an advantage in the examination or appointment;

8. he has directly or Jindirectly obtzined information regarding
examinations to which as an applicant he was not entitled;

8. he has failed to submit his applicaticn correctly or within the
prescribed time Timits;

10, he _has taken part in the compilation, administration, or correction
of the examination;

11. at Teast three former employers state that they would not re-employ
him, ar otherwise indicate that his services as an employee were unsatis-
factory or that he is lacking in character and fitness for the position he
applied for; '

12. the register from which he is certified is for a class for which an
oral examination was not a part of the examination process, and at least.
two agencies have interviewed him and report that he is not considered to
be suitabie for a position in the class he was interviewed for;

13. he has otherwise violated provisions of this rule.

(b) In order to be admitted to anm open competitive examination, an
applicant must have satisfied all minimum qualifications of the position for
which he has_requested an examination, except that he may be admitted if he
is qualified in all respects except for (1) a deficiency of no more than six
months of qualifying training and, at the time of_application, he is engaged
in educatfonal pursuits that will qualify him; or (2) a deficiency of no more
than six months of qualifying experience and, at the fime of application, he
is employed by an agency in werk that will qualify him. An applicant so ad-
mitted, "and who passes the examination, may not be considered available for
employment until the minimum qualifications have been satisfied, The appti-
cant shall be responsible for furnishing evidence of subsequently satisfying
the minimum qualifications.

(c) A disqualified applicant shall be promptly notified of such action,
and an applicant who is not admitted to an examination because of failure to
meet the preliminary requirements shall be netified by Tetter to his last-
known address sufficiently in advance of the examination to allow for an ap-
peal from rejection as provided in Section 14.03{a).

7.05. Conduct of Examinations

{a) Written tests shall be conducted simultaneously in as many places as
are necessary for the convenience of the applicants, and as are practicable
for proper administration. The requirement for simultaneous conduct of ax-
aminations may be deviated from as may be found necessary by the Director to
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administer more effectively a continuous recruitment program as provided for
in Section 7.03(bj. The Director may designate such menitors as may be
necessary to conduct examinaticns under instructions prescribed by him, and
may aiso arrange for the use of public buildings in which to conduct the ex-
aminations. The Director shall provide for the compensation of monitors and
assistants in accordance with the approved budget for the purpsse.

(b) The iddentity of persons taking competitive assembled examinations
shall not be disclosed tc the examiner. An identification number, which
shall be used to identify zll papers of each applicant, shall be assigned by
the Director to each applicant. Any examination papers bearing the name of
the applicant or identification other than an identification number shall be
rejected. In cases of rejection the Director shall promptly notify the
applicant. T ' - ,

7.06. Rating Examinations

(a) The Directer shall determine a final score for each applicant’s ex-
amination, computed in accordance with the weights for the several parts es-
tablished by the Director as set forth in the announcement. Failure in any
part of an examination shall disqualify the applicant in the entire examina-
tion and shall disqualify him from participation in subsequent parts of the
examination, All applicants for the same position shall be accorded uniform
and equal treatment in all phases of the examination procedures.

(b) Any veteran {as defined in Appendix B of this Rule) who claims vet-
eran's preference and who has made a passing grade in an examination shall
have five points added to his final earned score. An additional five peints
shall be added to the augmented earned score of veterans with a compensable
service-connected disability or those who are awarded the purple heart., Per-
sons claiming preference or disability preference must submit satisfactory
proof thereof to the Director of Personnel prior to admissicn to examina-
tions. : - C T o ' o

(c} The Director, with the approval of the Commissicn, shall utilize ap-
propriate scientific technigues and procedures in rating the results of ex-
aminations and in determining the final scores of the competitors. In deter-
mining the system for rating results on the examination, the Director and the
Comnissicn shall give due regard to the number of candidates and to the num-
ber of vacancies which may reasonably be expectad to occur in the 1life of the
register.

7.07. Rating Training and Experience-If training and experience form 2
part of the total examination, the Director, with the approval of the Commis-
sion, shall determine a procedure for the =valuation of the training and
experience qualification of the various applicants. The formula used in ap-
praisal shall give due regard to recency and quaiity as well as gquantity of
experience and to the pertinency of the training. This procedure shall allow
for the substitution of training for experience and experience for training,

within the 1imits stated in the class specifications.
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7.08. Investigations-Before rating training and experience or prior to
certification from the register, the Director shall, to the extent practi-
cable, investigate the applicant's training and experience to verify the
statements contained in his application form and ic adduce evidence regarding
his character and fitness., If this Investigation produces information
affecting the rating of training or experience, the Director shall rate or
re-rate the applicant's record accordingly, and make the necessary adjust-
ments in the register. He shall also promptly notify the applicant of such
re-rating.

7.C9, Oral Examinations-When an oral examination forms part of a total
examination for a position, the Director shall, with the approval of the Com-
mission, appoint one or more QOral Examination Boards as needed. An Oral Ex-
amination Board shall consist of two or morse members, not more than one of
whom shall be from any oné agency, who shall be known to be interested in the
improvement of public administration and in the selection of efficient
government personnel and at least one of whom shall be technically familiar
with the character of work in the position for which the applicant will be
examined. Any person actively engaged in the work of any political organiza-
tion, or any person heolding political office, shall not serve as a member of
any such board. If practicable, all applicants qualifying for the oral ex-
amination for the same class shall be rated by the same Oral Examination
Board, A member of an Oral Examination Board shall discicse each instance in
which, by knowing an appiicant personally, he would be prejudiced either far
or against the applicant, in which case he shall not rate such applicant.

7.10. Netice of Examination Results-Each applicant passing all parts of
the examination shall be notified by maii by the Director of his final rating
as sgon as the rating of the examination has been compieted and the register
established. An eligible, upon reguest and presentation of proper
identification, shall be entitled to informaticn <oncerning his relative
positicn on a register. An applicant who fails any part of the examination
or the total examination shall be notified of his failure,

7.11. Special Examination-No applicant shall be given a specially admin-
istered examination uniess the Commission by formal and recorded action finds
that the applicant's failure to_take or complete an examination was due to an
obvicus error for which the Director or any of his assistants is responsible.
A make-up examination, administered along with a subsequent examination se-
ries, may be allowed by the Commission provided the Director certifies that
it  is administratively _ practicable. The Commission's findings and
recommendations shall be recorded in its minutes, No claim for a specially
administered or make-up examination shall be allowed uniess it is filed in
writing with the Commission within 10 days after the date of the original ex-
amination. Any specially administered or make-up examination shall be con-
structed on a pattern similar to the original examination,

7.12. Physical Examination-Before appcintment applicants may be reguired
to pass a satisfactory physical examination. ‘ '
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7.13. Examination Records-The Director shall be responsible for the
maintenance of al]l records pertinent to the examination program. Applica-
tions and other necessary examination records shall be kept permanently, but
examination records of other applicants, not appointed, may be destroyed 30
days after the register expires. All notices of changes of address shall be
filed, by applicanis and e1igibles, with the Director.
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8.01. Establishment of Registers-After each examination, the Director
shall prepare a register of persons with passing grades. The names of such
persons shall be placed on the register in the order of their final ratings
starting with the highest, [If two or more eligibles have final ratings which
are identical, their names shall be arranged on the register in the order of
their ratings on the written part of the examination. If these are the same,
their names shall be arranged on the register in the order in which their ap-
plications were received, and if that be the same, then aiphabetically.

8.02, Nuration of Registers

(a) The 1ife of each register shall be not Tonger than three years from
the date of its_establishment, but this period may be reduced by the Director
with the approval of the Commission. A register may be deemed by the Direc-
tor to be exhausted if fewer than three available eligibles remain on the
register. Upon the exhaustion of a register, or if the Director, with the
approval of the Commission, reduces the 1ife of a register, he shall notify
each eligible remaining on such register to this effect by mail to his last-

known address.

(b) The Director may declare a register depleted even though not ex- -
hausted, if there are one or more areas .in the state for which there are no
available eligibles, or if the register is so near the point of exhaustion
that renewed recruiting and examination appears to be required to prevent the
register from becoming exhausted. In either of these events, the Commission
may authorize a new examination for the class. Persons whose names are on
the depleted register shall be given an option of taking the new examination
or retaining their positions on the depleted register, but once the option is
exercised, it shall be adhered to. In establishing the new register, the Di-
rector, with due regard to the three year 1imitation, shall combine or inte-
grate the names of those remaining on the depleted register with the names of
those who took the more recent examination.

(c) It shall be the duty of the Personnel Officer to notify the Director
as far in advance as possibie of vacancies which may occur in the Agency.
The Director shall be responsible for determining the adequacy of existing
registers and for the establishment and maintenance of appropriate registers
for all positions exclusive of exempt positions.

8.03, Removal of Names from Registers

(a) Under the supervision and direction of the Commission, the Diractor
may remove the name of an eligible from a register:

1. Tor any of the causes stipulated in Section 7.04(a).

2. on evidence that the eligible cannot be Tlocated by reasonable
efforts through the various means of communications.

3. on receipt of a statement from the eligible declining an appointment
and stating that he no longer desires consideration for an appointment.
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4, if two cffers of a probationary appeintment to the class for which
the register was established in a lscation for which he has declared him-
self available have been declined by the eligible.

(5) The Director shall notify the eligible by mail to his last-known ad-
dress of this action and the reasons therefor. An eligible's name shall be
reinstated on the register upon showing of cause satisfactory tc the Director
or in accordance with a decision of the Cemmission upon appeal as provided in
Section 14.058({a).
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9.01. Request_for Certification-If a vacancy occurs in any position in
an agency or if new positions are established and new employees are needed,

requisitions shall be submitted by the Personnel Officer to ths Director upon
a prescribed form. Tnis requisition shall state the number of positions to-

be filled in each c]ass identifying each class titie and all other pertinent
information. T - -

9.02. Certification Methods

(a) Upon receipt of a requisition, the Director shall certify and submit
in writing to the Personnel Officer the names of available persons on the ap-
propriate original register established as a result of open competitive ex-
amination for the class of position, at the same time, from the appropriate
promotional register, if such & register exists. .The number to be certified
and submitted will be governed by the following sub-paragraphs. Nothing in
the _following sub-paragraphs shall be construed as altering the exhaustion
point of a register as described in Section 8.02(a).

1. If only one position is dnvolved, the Director shall certify and
submit the names of the five highest available eligibles, except as pro-
vided for in sub-paragraph (b). The Director may certify more than five
names at his discretion.

2. If more than one position 1is involved, the Director may, with
Commission approval, certify the names of the highest available eligibles
equal in number to eight times the number of pos1t1ons ta be filied di-
vided by three,

3. If the original register established as a result of a Civil Sarvice
examination for a specific class of position is exhausted, the. Director
shall certify and submit names from the appropriate promotional register
only, until it is exhausted., If both the original register and the appro-
priate promotional registers are exhausted, then the Director, with the
approval of the Commission, shall certify and submit names from the regis-
ter, or registers, most appropriate. If there is no register which the
Director, with the approval of the Commission, deems appropriate, then the
Director _may certify and submit names from a register established as de-
scribed in Section 8.02.

(b) If an eligible receives a probationary or permanent appointment,
such appointment shall constitute, for its duration, a waiver of his right to
certification from any other register on which his name appears for a class
of position the salary of which is either equal to or lower than that salary
covered by his appointment, unless at the time of such appointment he re-
quests in writing that nis name be retained for certification from such
register or.registers.

{c}) The name of each employee whose name appears on a register for a’
class of position with a higher salary range than the salary range of his
present cilass of position shall be certified and submitted by the Director
and given consideration by the Agency for the nigher class of position if his
name is reachad.
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(d) If in the exercise of his chcice provided under Section 10.02 the
appointing authority passes cver the name of an eligible on a register in
connection with three separates appointments he has made from the register,
written request may be made of the Director that the name of such eligible be
omitted from any subseguent certification of the same appeointing authority
from the same register. The name of such eligible shall thereafter not be
certified to him from that register for future vacancies in that class of po-
sition, or from subsequent registers established for that class of position.
However, upon change of the person cccupying the position of appointing au-
thority, the Director shall reinstate the name of such person for certifying
ourposes and shall so inform the agency. If, subseguently, the eligible is
interviewed by the agency and rejected once for the same positicon, his name
shall not again be certified for that position to that agency during the ten-
ure of the then incumbent appointing authority.

(e} An eligible may be considered not available by the Director 1f he
fails to reply to a written inguiry after five days or to telegraphic
communication within 48 hours in acditior to the time reguired for the trans-
mission of the inquiry tc his last-known address and reply thereto.

(f) Selective Certification by sex shall be permissible if the request
with a justificaticn in writing is approved by the Director of Personnel.
Justification must clearly show that only employees of the required sex can
perform the duties. )

9.03. Local Office Certification

(a) Eligibles for positions in state and Tocal offices shall be certi-
fied in the manner described in Section 3.02 except that in filling a posi-
tion in a local office, the Perscnnel Officer may request the certification
of eligibles who are residents of the area established by the Agency for such
Tocal office. Upon receipt of such a requisition, the Director shall certify
and submit the names of eligibles as provided in Section 9.0Z2 except that the
Director shall certify and submit the names, of the highest available
eligibles who are residents of the area establishead by the Agency for the lo-
cal office in which the wvacancy exists, in accerdance with the following pro-
cedure: : - : -

1. if, in certifying and submitting the names of such eligibles for a
vacancy in a local office, the Dirsctor finds that there zare fewer than
five such eligibles who are residents of the local-office area, he shall
certify and submit the names of such eligibles who are residents;

2. if no appointment is made from thase eligibles, or if there is no
Tocal eligible, then certification to the vacancy in the docal office
shall be made from a 1ist of eligibles in the next Targer administrative
area of the agency;

3. if there are then insufficient eligibles, certification shall be
made on a statewide basis.
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10.01. Appeintees in Positions Added to the Classified Service-

(a) When additional state agencies or parts of state agencies are added
to the classified service by executive order aof the Governor with the consent
of the Commissicn and the appointing authority concerned, and whan additional
county or municipal agencies are added to the classified service by agreement
between the local government and the Director with the approval of the
Commission, a date for the addition shall be fixed by agreement.

() A11 appointments made on and after that date to the positions added
to the classified service shall be made in accordance_with thege rules.

{c) A person employed in such a position continuously for six months im-
mediately preceding that date may take a qualifying examination administered
by the Director and may be given a probationary or permanent appointment in
the position if he passes the examination. If so recommended by the appoint-
ing authority, he may be admitted to such an examinatian regardless of the
minimum qualifications for the class to which the position fs allocated.
Such gualifying examinations shall be held within six months after the date
of addition of the position to the classified service. Such examinations
shall inciude appropriate written and performance. tests where such tests are
included 1in open-competitive examinations for the class. An employee who
fails to pass the qualifying examination shail be separated within thirty
days after the examination unless there are no available eligibles on the
register for the class, -in which case his employment may be continued but he
must De separated within thirty days after <certification of available
eligibles.

{(d) A person employed 1in such a position for less than six months
preceding that date of affiliation shall be separated within thirty days af-
ter that date unless There are no available eiigibies on the register for the
class, in which case his employment may be continued but he must be separated
within thirty days after certification of available eligibles, provided, how-
ever, that he may be given a probationary appointment if he has passed an
open-competitive examination for the c¢lass and is within reach on the regis-
ter for certification and original appointment.

{e) In making the appointments provided for in Section 10.03 and 10.04
it shall be opticnal with the appointing authority whether to count employ-
ment in the agency immediately prior to such appointments as part or 'all of
the probationary period required under Secticn 11 of these rules. The ap-
pointing authority shall promptly report to the Director his decision on this
matter for the records.

10.02. Original Appointments

(a) A1l original appointments to positions exclusive of exempt positions
shall be made in accordance with this rule. Selection shall be made for each
position from the five highest available names on the register, as determinad
by Section 9.02 exclusive of the names of those who failed to answer or who
deciined appointment or of those names to whom the appointing authority of-
fers an objection in writing based on Section 7.04 which objection is sus-
tained by the Director with the approval of the Commission.
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(b) In selecting persons from among those certified, the appointing au-
thority shall be permitted to examine their applicaticns and reports of
investigations and to interview them. Final selecticn shall be reported in
writing by the Personnel Officer to the Director.

{c) If the eligible selected declines the appointment, evidence of
deciination and other such data shall be transmitted to the Director of
permanent record. An eligible may be considered by the Director as having
declined appointment if he fails to reply after five days in addition to the
time allowed for transmission of letter and return of reply, or 48 hours, if
notified by telegram. If an eligible accepts an appointment but fails to
present himself for duty at the time and place specified without giving rea-
sons for delay satisfactory te the appointing authority and the Director, he
shall be deemed to have declinad the appointment,

10.03, Provisional Appointments

{a) If, in the opinion of the appointing authority, there are urgent
reasons for filling a position and there are no available eligibles on the
register established as a result of an examination for the position, and no
appropriate promotional register or other appropriate register exists, the
appointing authority may submit to the Personnel Officer the name of a person
to fill the positicn pending examination and establishment of a register. If
such person’s qualificaticns have been certified by the Diractor as meeting
the minimum qualifications as to training and experience for the position,
such person may be provisionally appointed to fill the existing vacancy until
an appropriate register is established and appointment made therefrom. No
provisional appointment shall be made until the position has been classified
and minimum quaiifications established therefore in accordance with this
rule. No provisional appointment shall be continued for more: than thirty
days after an appropriate register has been established for the class of
pesition and in no event for moré& than 6 months from the date of appointment,
nor shall successive provisional appointments of the same perscn be
permitted, nor shall a position be filied by repeated provisional appoint-
ments. '

(b) A period of provisional appointment may apply toward completion of
the probationary peried only for that part served continuously, in the same
class, and immediately pricor to an original appointment. Employess not cov-
gred by Secticn 10.02 of this Article and all appointments made without
register subsequent to the effective date of this rule but prior to the hold-
ing of examinations shall be regarded as provisional appointments.

10.04. Intermittent Appointments

(a) The Director shall prepare lists, composad of the names of persons
whe have Dbeen permanent, probationary, cor temporary employees appointed in
accordance with this rule for at least three months. Such Tists, arranged
according to classes of positions, shall be known as reserve lists. If the
work of the agency demands the services of a person for intermittent periods,
the appointing authority may select a person from a reserve 1ist for a class
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of position., An appointment may be made to a vacancy in the specific ciass
c¢f position for which the reserve 1ist was established, as well as to a va-
cancy in a lower class of position, without regard to the standing of the
persons on the reserve 1ist, and without prior clearance with the Oirector.
An intermittent appointment to a higher class of position, however, shall not
be made from any Tist of a lower class of position. When the ressrve lists
become exhausted, appcintments shaWT be made in accordance with other provi-
sions of this Sect1on

(b) The Director snall aisoc prepare lists of names of persons who have
successfully passed an examination for the Intermittent positions. Such
lists shall consist of the names of The successful candidate arranged in the
order of final scores on the examination. Selection shall be made for each
pcsition from the five highest available names on the list. Once a person
has recejved an intermittent appointment in accordance with this paragraph,
he may be given successive 1nterm1ttent appointments without regard to stand-
ing on the 1ist,

(¢) In no case shall intermittent employment of an individual continue
for more than six months in any twelve-month period beg1nn1ng with the date
of the original intermittent appointment,

10.05., Emergency Appointments-In the event of an emergency which re-
quires immadTate addition of personnel with such urgency that appointment un-
der other provisions of these ruies is not feasible, the appointing authority
may make an emergency appointment without regard to other provisions of these
rutes. In no case shall a perscn be employed under emergency appointment for
more than 30 calendar days during any twelve-month period. The Personnel 0f-
ficer shall immediately report each emergency appointment to the Director in
writing with explanation of the nature of the emergency.

10.06, Temporary Appointments-If an employee Ts neaded for a temporary
period, a certification shall be made by the Director of the names of those
eligibles in the order of their places on an appropriate ragister who have
indicated wiliingness to accept itemporary employment, Certification shall be
made in the manner as prescribed in Section 9. Appointments shall be made in
the same manner as prescribed in this rule for probationary appointments.
The duration of a temperary appointment shall be 1imited to the period of the
nead and in no event shall a temporary appointment continue for more than 6
months in any twelve-month period. The acceptance or refusal of a temporary
appcintment shall not affect an eligible's standing on a register or his
eligibility for a probationary appointment. Successive temporary appoint-
ments to the same position shall not be made nor shali an emplayee receive
continued temporary appointments.

10.07, Posting of Job Openings-Whenever a job cpening occurs in thne
classified service, the appointing autherity shall post a notice within the
building, facility or work area and throughout the agency that candidates
will be considerad to fill the job opening. The posting of the notice shall
be at least ten (10) working days before making an appointment to fill the
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job opening. The notice shall state that a job opening nas occurred, de-
scribe the duties to be performed, and the classification to be used to fill
the job opening. _ o

{a) The term job opening refers to any vacancy to be filled by
promotion, lateral class change, or transfer,

(b) A vacancy is any full-time permanent unfilled budgetary position or
any full-time permanent new position created by a reorganization or realign-
ment of job functions, I

(¢) The posting notice shall include a description of the duties to be
performed by the person selected, the minimum qualifications for ths
position, the job classification to be used in filling the Job opening, the
salary Jlevel or range that will be considered, and the job location. When
appropriate, the posting notice may specify two classes in a promoticnal se-
ries. T ’ T o

An established closing date, if any, for the receipt of epplicetions
shall allow sufficient time to ensure that the job vacancy circulation has
been posted throughout the agency for ten {10) working days. The naming of
an individual to fill the pesition is the appeintment and is not altered by
the fact that the individual will not assume the duties until a later date.
Therefore, the agency shall not make an appointment to a position prior to
the deadline for receipt of applications as 1isted on the posting.

{d) Any employee in the classified service who believes that the posting
time and notice requirements cof this Secticn have been violated ¢r who is de-
nied consideration for the jcb opening shall have the right fo initiate a
grievance under Secticn 23 of these Rules and Regulations within five working
days of becoming aware of fhe event or within five working days of when they
should have become aware of the event,
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Section 11. Probationary Period

(a) The probationary period shall be a trial work period designed to al-
low the appointing authority an opportunity to evaluate the ability of the
employee to effectively perform the work of his position and to adjust nim-
self to the organization and program of the agency. It shall be an integral
part of the examination process and shall be utilized for tne most effective
adjustment of a new empioyee and the elimination of those who do not meet the
required standards of work.

(b) A1l original appointments to permanent positions shall be made from
officially promulgated registers for a probationary period of not more.than
one year. The Commission, after consultation with the Advisory Board, snall
fix the length of the probationary period for each class of position. The
appointing authority shall notify the Director of Personnel when a probation-
ary period has been completed and permanent status has been granted. The
provision shall not be construed to prohibit application of time served in a
provisional status to compietion of a probationary period, However, it shall
be the responsibility of the appeinting authority to state in writing at the
time permanent status is being granted that such time served in a provisional
status has been applied toward completion of a probationary period. Perma-
nent appointment of a probationary employee shall begin with the date ending
the probationary perijod.

11.02. Conditions Preliminary to Permanent Appointment

(a) Four weeks prior to the end of the probationary period, the appoint-
ing authority shall obtain from the probationary employee's supervisor a
statement in writing recommending that the employee be continued or not be
continued in service. This statement shall include an appraisal of the value
of the employee's services and shall include a service rating upcon a form
prescribed by the Director of Personnel. In the event it is determined that
the services of the empioyee shall be retained, the Personnel (Officer shall
notify the employee and the Director of Personnel of the action no-iater than
the last day of the probationary period. In the event it is determined that
the employee's services are to be terminated, the employee shall be notified
of the action in writing at least 15 days in advance of the date his services
are to be terminated. '

(b) In the event the appointing authority takes no action on the status
of a probationary employee before the expiration of the probationary period,
either to retain or terminate, the employee shall be considered as having at-
tained permanent status. In_ the event the appointing authority notified a
probationary employee that his services are to be terminated, and if said no-
tice is given before the date that would have otherwise been the last day of
the probationary period but less than 15 days in advance of that date, the
probationary period shall be extended 15 days from the date of the notice.
The Tast sentence shall not apply to employees serving a 12 months probation-
ary period, : - : } : .

11.03. Promotions during Probation-The serving of a probationary period
shall not, of itself, prevent an employee from being promoted to a position
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in a higher class, provided he is certified from an appropriate register for
such nigher class of position in accordance with the provisions of Section 9.
If, within the above-mentionad 1imitations, an employee is promoted in this
way during a probaticnary period, the probationary period for the class cof
position to which he is promoted shall begin with the date of appointment to
such latter class of position. T

11.04, Demoticns during Preobation-The serving of a precbationary period
shall not, of itself, prevent an employee from being demoted f¢c a position in
a2 lower class, provided he meets the minimum qualifications of the lower
class, However, such action may not be taken until the emplcyee has been
presented with the reasons in writing and has been given 2 reascnable time to
reply thereto in writing, or to appear personally and reply fo the head of
the department or his deputy. Neither shall such acticn be takan pricr to¢
complaticen of one-third of the prebationary period, and the probationary pe-
ricd for the class of position to which the employee is demoted .shall begin
with the date of demotion.

11.05. Transfers during Probation-An employee shall not be. transferrad
during his probationary period to a position in ancther class for which 2
register exists, nor may an employee, certified to a vacancy in a lccal of-
fice on a strictly local-area basis in accordance with the provisions of Sec-
tion 9.03, be transferred from that local office to any other office or ¢lass
for which a register exists until at least 50 days after his appointment from
the local area register.

11.06. Dismissal during Probaticn

(a) If at any time during the probationary perijod, it is determined the
services of the amployee are unsatisfactory, the employee may be separated
from the service, but such action shall tfake place c¢cnly after the person to
be discharged has been presented with the reasons for such discharge or
reduction stated in writing, and has been allowed a reasonable time to reply
thereto in writing or upon request to appear personally and reply ts the head
of the department or his deputy. The statement of reasons and the reply
shail be filed as a pubiic record with the Director. Notification of the
termination of his services shall be given to the empioyee 15 calendar days
prior to the effective date of his release, and no further salary shall be
paid to him except in payment for accrued annual leéave., fifteen days notice
shall not be regquired for employees in certain classes where the Commission
holds by formal action that the public interests are best served by withhold-
ing such notice, and shall be at the discretion of the appointing authority
for employees in any class when the cause of dismissal is gross misconduct.

(b} The Director, with the approval of the Commission and after
consultation with the appointing authority, may restcre the name of a proba-
tionary apncintee whose services have been terminated tc the register from
which he was certified, in accordance with procedure described 1in Section
13.08, but the Director shall not in the future certify the name of such per-
son to the same appointing authority from the same register.
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Section 12. Promotions, Demotions and Transfers '

12.01. Method of Making Promotions.

(a) Whenever practicable and in the best interest of the service, a va-
cancy will be filled by promotion, after consideration of the eligible perma-
nent employees in the_agency or in the career service upon the basis of
demonstrated capacity and quality and length of service. In filling vacan-
cies, an effort should be made to .achieve a balance between promotion from
within the service and the introduction_into the service of qualified new em-

ployees,

(b) A candidate for promotion must be certified by the Director to pos-
sess the gualifications for the position as set forth in the specifications
for the class of position for which he is a candidate, and he may be reguired
by the appointing authority to qualify for the new position by promotional
competitive or non-competitive examination administered by the Director.

12.02. Promotion by Competitive Examination

(a) If it is determined by the appointing authority to fill vacancies in
a particular ciass of position by promotion competitive examination, such ex-
amination shail be given under the direction of the Director. An employee to
be eligibie td compete for promotion must have permanent status and must meet
the minimum qualifications as to training and experience for the class of po-
sition., A promotional competitive examination shall consist of any combina-
tion of the following: written tests, ratings on training and experience,
evaluation of recorded service ratings and seniority, performance tests and
oral examinations. The combination in each case and procedure for the deter-
mination of the passing grade shall be announced by the Director in advance
of the examination, and shall take into consideration approved practices.

{b) A1l employees who receive & passing grade shall be placed on a -
promotional register for the class of position in order of their examination

ratings. '

(c) If a promotional and an original register exist, the same number of
names shall be certified from each register in accordance with Section 9.
The appointing authority may make his selection from the names submitted from
either register, giving such preference to present employees as the good of
the service will permit,

12.03. Promotion by Non-Competiiive Examination-If it is determined by
the appointing authority to fill a vacancy by 2 non-competitive promotional
examination, an employee proposed for prometicn shall be examined by the Di-
rector in accordance with Section 12.02, and if found to qualify for the
class will be so certified by him.

12.04. Demotions-A permanent employee may be demoted for cause after the
person who is to be demoted has been presented with the reasons for such re-
duction stated in writing, and has been allowed a reasonable time toc reply
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thereto in writing, or upon request to appear personally and reply to the ap-
pointing authority or his deputy. The statement of reasons for the demoticn
and the reply shall be filed with the Director of Personnel. In all such
cases the employee shall have the same right of appeal to the Commission as
ampioyses who are dismissed., A probaticnary empioyee may be demoted as pro-
vided for in Sectiecn 11.04, but shall not have the right of appeal to the
Commission. ' ' T T

12.05. Transfers

(2) Except as otherwise provided in Section 11.05, a transfer of an em-
ployee from a position in one organizaticnal sub-division of an agency to a
pesition in the same or comparable class in another organizational sub-divi-
sion ¢f the same or another agency may be made at any time by the appointing
authorities concerned. 1In the case of inter-agency transfers, annual and
sick leave and all seniority rights shall be transferred with the employee.

{(b) A1l inter and intra-agency transfers within a class shall be re-
ported to the Director on appropriate forms at the time of the transfer.
Transfers to comparable classes shall reqlire prior approva1 of the Director
who shall require that the employee must meet the minimum quai ifications of
the new class.

12.06. Posting Requirements

The vacancy posting requirements described in Secticn 10.07 of these
Rules and Reguiations shall apply tc all full-time classified pssition vacan-
cies except demoticns with prejudice and/or transfers for cause, regardless
of the means used to fill such vacancy.

Page 35




Sac, 13,01

Section 13. Separations, Tenure and Reinstatement

13.01, Resignations-An employee who resigns shall present the reasons
theretfor in writing to the appointing authority. A copy of the resignation
shall be forwarded by the agency to the Director of Personnel and shall be
recorded by nim. If a written resignation cannot be obtained, the appointing
authority shall notify the Director of Personnel of the separation of the em-
ployee and the circumstances.

13.0Z. Dismissals-The appointing authority, fifteen (15) calendar days
after notice in writing to a permanent employee stating specific reasons
therefor, may dismiss any employee for cause. The employee shall be allowed
a reasconable time to reply thereto in writing, or upon request to appear per-
sonally and reply to the appointing authority or his deputy. The reasons for
dismissal and the reply shall be filed with the Director of Personnsl., Fif-
teen days notice shall not be required for employees in certain classes when -
the public interests are best served by withholiding such notice, and shall be
at the discretion of the appointing authority for employees in any class when
the cause of dismissal is gross misconduct,

13.03. Suspension-The appointing authority may, upon oral notice con-
Tirmed in writing or by writien notice, suspend any employee without pay for
cause or to conduct an investigation regarding an employee's conduct which
has a job related adverse impact. The suspension must be for a specific pe-
riod of time, except where an employee is the subject of an indictment or
other criminal proceeding. The employee may be suspepded without pay for
Tess or wmore than thirty (30) calendar days, pending the outcome of the
criminal proceeding. Permanent employees shall have the right to appeal to
the Commission 1f suspended for more than thirty (30) calendar days in any’
twelve month period. The person being suspended shall be allowed a reason-
able time to reply thereto in writing, or upon reguest to appear personally
and reply to the appointing authority or deputy. The appointing authority
shall file the statement of reasons for suspension and the reply with the Di-
rector of Personnel.

13.04. Reduction-in-Force-The appointing authority may release any em-
ployee, without prejudice, because of lack of funds or curtailment of WOTK ,
or in order to permit reinstatement of employees upon their release from
periods of military service in the armed forces of the United States.. No
permanent employee, however, shall be released while there are emergency, in-
termittent, temporary, provisional, or probationary employees serving in the
same class of position in the agency. The order of separation due %o
reduction-in~force shall be based upon service ratings and seniority, under a
formula to be formally established by the Director of Personnel and approved
by the Commission, and all such separations shall be reported to the
Director. For re-employment purposes, the Director shall establish a 1list of
employees laid off in accordance with the above provisions, giving due
consideration to performance records and seniority in service in compiling
said Tist. : o :

13.05. .Like Penalties for Like Offenses-In dismissals for cause and
other punishments, 1ike penalties shall be imposed for like offenses. .
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13.08. Ténure of Office-The tenure of office of every permanent amployee
shall be during geod behavior and the satisfactory performance of his duties
as recorded by his service rating. This provision, however, shall not be in-
terpreted to prevent the release of an employee for cause, or the release of
an employee because of lack of funds or curtailment of work, when made in ac-

cordance with this rule.

13.07. Reinstatement to P?3V19U§u§]§55W°f Pogjtion

{a) An employee with permanent status under the West Virginia Civil Ser-
vice System, or a comparable system of personnel administration existing in
the agency pricr to the agency's affiliation with the Civil Service System,
who has resigned while in good standing or who has been realeased without
prejudice shall te eligible for reinstatement, provided he has been certified
by the Director as meeting the current _minimum qualifications as to training
and experience of the class status of position teo which he is being ap-
pointed. Prior to making such certification, the Director may require such
employee to pass a quaiifying examination.

{b) Provisional, probaticnary, c¢r permanent employses who leave the
state sarvice to enter the armed forces of the United States in time of war
or national emergency oOr under compulsory provisions of iaw of the United
States in time of peale are entitled to reinstatement to their former posi-
tions or to positions of like class, senifority and pay within 30 days follow-
ing application provided that within 890 days after release from active
military service such employees indicate in writing or in person to the
agency their readiness and ability to return to sitate employment. VYeterans
hospitalized immediately on release from the armed services due fo service-
connected disabilities must apply for reinstatement within S0 days of their
release from hospitatization.

(¢} Any veteran who has been in the armed services of the United States
and whe has been granted military leave from cne ¢f the Civil Service Agen-
cies and who returns to the Agency may ke granted all within-grade salary ad-
Justments and advancements he would have received had he remained in active
status in the State sarvice, and he shall be credited with 211 annual, ‘sick,
and compensatory overtime Jleave accumulated and unused at the time the
mitlitary leave began., it is understood that the regulations contained in
this paragraph shall be uniformly applied to 21l veterans within an agency
having had military leave and who return to the agency.

13.08, Reinstatement to Register

{a) A perscn who has had his name withdrawn from a register at his re-
guest may have his name reinstated on the currently effective register for
the same position class provided the original register is still in effect and
further provided that it has not exceeded 2 period of three years. His rank
on the register shall be determined by his final earned examination rating.

{b) Reinstatement to a register as provided for in the foregeing para-
graph shall be subject to the following condition:
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1. The persan petitioning such reinstatement shall make his request of
the Director in writing and shall furnish whatever information the Direc-
tor may require.

2. No person may be reinstated to a register who does not satisfy the
current minimum qualifications for the position class for which the regis-
ter is maintained. The Director may require that such a persen pass an

appropriate examination in the case of position classes requiring special

skills.

3. No person may be reinstated te a register from which he has been or
may be disgualified under any one of these Civil Service Rules: Section
7.04, Section 8.03, or Section 9.02,
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Section 14. Appeals

(a) Right of Appeal-Upon the occurrence of any one of the following
events, a permanent empioyee shall nave the right to appeal to the Commission
for ralief from the action complained of: dismissal; suspension for more
than thirty (30) calendar days in any twelve (12) month period; demotion;
discrimination in any incident of employment invelving a personnel action be-
cause of political or religious opinions or affiliations, race, sex, age,
handicap, national origin or other non-merit based personnel action.

(b} Written Appeal-Such appeal shall be in writing and must be post-
marked no 1ater than thirty {(30) calendar days after the effective date of
the action. An employee must provide in the appeal request substantial fac-
tual information including & specific recitation of the alleged act or acts
about which the employee-appellant 1is complaining., The appeal shall be
transmitted to the Director who shall docket the appeal request. If the Com-
mission decides to hold a hearing on an appeal, the Director shall set a for-
mal hearing before the Commission within ninety (90) calendar days after re-
ceipt of the appeal. In advance of the hearing, the Director shall furnish a
caopy of the appeal to the appointing authority of the agency concerned.

{¢) Notice of Hearing-Both the employee and the appointing autherity of
the agency involved shall receive reasonable advance notification of the time
and place of the hearing.

(d) Discovery-A broad form of discovery exists to simplify conduct of
the Commission hearings. Both the appointing authority and the aggriesved
employee-appellant shall have the right to inquire and receive answers from
the other party or other persons concerning evidence relevant to ths issues
at the hearing. Both may inspect any documents or other evidence in the pos-
session of the other party or other persons concerning evidence relevant to
the issues at the hearing. Only matters which are part of the attorney work
product or are otherwise privileged by law are exempted from the requirements

of this section. The intent of this section is to allow discovery of facts ~
in a manner similar to the West Virginia Rules of Civil Procedure including,
but not limited to, use of interrogatories, depositions, requests for admis-
sions, and requests for production of documents, The scope of discovery

shall not be limited by the West Virginia Rules of Civil Procedure.

(e) Stipulations-Ten (10) calendar days prior to the Commission hearing,

both the appointing authority and the employee-appellant shall submit to the
Commission a signed joint stipulation setting forth the following:

1, issues to be decided;

2. statement of undisputed facts, including facts to which each witness
will testify; o ' ' '

3. statement of disputed facts, including facts to which each witness
will testify;
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4, applicable laws; and,
5. exhibits to be introduced, with or without objection,

{f) Failure of either party to comply with this section may result in an
adverse decision by the Commission on the merits of the case. It will be
discretionary with the Commission to waive the signed joint stipulation re-
quirement. The parties may enter into any otner stipulations helpful to Lhe
Commission. T

(g) Hearing-The employee -and an agency official designated by the ap-
pcinting authority shali have the right tc present witnesses and give
evidence before the Commission. Technical rules of evidence shall not apply
at the hearing of such appeals. At any such hearing, the appointing author-
ity shall bear the burden of going forward with evidence to establish that
the dismissal, demotion, suspension, or cther non-merit based personnsl ac-
tion was not arbitrary or capricious and was for good cause. The appointing
authority also bears the burden of persuasion and such burden shall remain

with the appointing authority throughout every stage of such hearing.

{(h) Continuance-Cortinuances of a hearing may be granted by the Commis-

sion only for good cause shown.

14.02. Decisien

{a) Within thirty (30} calendar days after the hearing, the Tommission
shall report its decision in writing to the appeinting authority and the em-
ployee. 1If the Commission finds that the action complained of was taken by
the appointing autherity without good cause, the employee shall be reinstated
to his or her former position or a position of 1ike status and pay without
loss of pay for the period of the dismissal, suspension, demotion, denial of
procedural due process rights or other non-merit based personnel action and
shall be awarded nis reasonable and necessary attorney feas expended therein,
such fees to be paid by the appointing authority. If the Commissiorn finds
that the action complained of and taken by the appointing authority was too
severe but was with good cause, the Commission may provide for such other
remedy or remedies as may be deemed appropriate and in the best interest of
the parties. : ' ' ' '

{b} In all cases, the Commission shall have the express authority by or-
der to provide for such remedies as it may deem appropriate after it has made
2 complete review of the circumstances of sach individual case. Such rem-
edies shall include, but not be limited to, the restoration of the suspen-
sion, or reinstatement of an individual to his former position or 2 po-
sition of Tike status and pay, or re-employment to any other position which
the Commission judges tc be in the best interest of the parties, or any
combination of such remedies., HWhen any employee s dismissed and not rein-
stated after such appeal, the Commission at its discretion may direct that
the employee's name be placed on an appropriate re-employment list for em-
ploymeni in zny position other than the one from which he has been removed.
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Any final action or decisicn taken or made hereunder shall be subject to re-
view by the Supreme Court of Appeals if appeal is made within sixty (60) cal-
endar days of the action or decision complained of.

14.03, Appeal for Examination Rejection

(a) Appeal Reguest-Any applicant whose application for examinaticn has.
been rejected may appeal tc the Commission for reconsideration  of his
qualifications. The Commissicn shall consider such appeal if submitted in
writing and served not later than fifteen (15) calendar days following the
date the rejection notice was postmarked. Pending the outcome of the writfen
appeal, applicants may be admitted to an examination, Admission to an ex-
amination under such circumstances shall not constitute assurance of a pass-
ing grade with respect to the other portions of the examination procass,

{b) Decision-Within thirty (30) calendar days after a properly submittad
appeal is received, the Director shall report the decision of the Commissicn
in writing to the applicant. The Commission shall determine that uniform
rating or review procedures have been applied. A rating in any part of an
examination shall not be changed unless the Commission finds that an error
has been made. Any correction resulting from the appeal shall not affect a
certification or appointment which has alresady been made from a register,

14,04, Appeal of a Classificaticn Action

(a) Appeal Request-When a cliassification action results in the movement
of & position from one class to another, the affected employes or the
appointing authority may, within fifteen (15) calendar days following the
date the classification notice was postmarked, request a classification re-
view. The requéest shall be in writing and shall concern only the allocation
of the individual position to a c¢lass.

(b) First Review-The Classification Division shall review the initial
request and all additional information submitted by the employee or the é&p-
pointing authority within fifteen (15) calendar days from the date the
classification notice was postmarked. The Classification Division shall no-
tify the employee and appointing authority in writing of the result of the
classification review,

(c) Second Review-I1f the decision resulting from the first review re-
mains unacceptablie, the employee or the appointing authority may file a writ-
ten ~appeal to the Director of Parsonnel within fifteen (15) calendar days
following the date the written decision was postmarked. Such appeal request
shall include justification for changing the classification of the position.

(d} Decision-The Director shall consider all pértinent information and
issue a written final allocation decision within thirty {30} calendar days
after the appeal is received.

14,05, Appeal for Removal from Register

(a) Appeal Request-Any person whose name has been removed from 2
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register allegedly for reasons spacified in these. Rules may appeal to the
Commission for reconsideration. Such appeal must be filed in writing with
the Director within fifteen {15} calendar days after the date on which
notification to the applicant was postmarked. Such appeal shall state the
reasons why the applicant should not ke removed from_the register.

(b) Decision-The Commission shall review all relevant information to de-
termine if the action appealed was taken in accordance with the Rules and
Regulations. Within thirty (30) calendar days after a properly submitted ap-
peal is received, the Director shall report the dec1s1on in writing to the
applicant. -

14,06, Appeal for Denial of Procedural Due Process Rights

{(a) Raising Issue-In any case where an employee is suspended from thirty
(30) days or less in any twelve month parisd and was not given a statement of
the reasons for the action taken against him and the opportunity to reply by
an appoiniing aubhor?ty within thirty (30) calendar days thereafteh the em-
ployee may raise the issue of a violaticn of the employee's procedural due
process. If the Commission finds that an appointing authority has violated
an employee's procedural due process rights, the Commission shall have the
authority to provide any remedy it may deem appropriate as more fully set
forth under Section 14.02. This section does not preclude consideration by
the Commission in an appeal upon a personnel action of any procedural due
process issues, . ' - -

{b) Joint Statement

1. Unless waived by the Commission and at the dirsction of the Directar
of Personnel, both the appointing authority and the employee-appellant
shall submit to the Commission a written statement of the procedures fol-
Towed by the appcinting authority and the actions taken by both the ap-
pointing authority and the employee-appellant ragarding the emplioyee's
assertion of denial of procedural due process rights. This joint state-
ment is to include (1) & copy of the notice which was given to the em-
ployee of the personnel action, (2) the time period within which the em-
ployee was required to reply to the notice of personnel action, (3) either .
& copy of any request by the employee for an opportunity to meet and be
neard by the appointing authority or a written statement that such a re-
quest was or was not made, {4) a written summary of the meeting held re-
garding the personnel action, (5) the personnel action taken by the ap-
peinting authority, (6) a statement of the consideration given by the ap-
pointing authority to any reply by the employee to the notice of personnel
action and any matter presented during the meeting held by the appointing
authority, if any, {7) a statement of the reason for the personnel action
taken by the appeinting authority, and {(8) a copy of the written decision
advising the employee of the personnal action.

2. If the appointing authority fails or refuses to comply with the
provisions relating to the joint statement required by Section 14.06{b)1
the Commission may determine that the appointing authority has failed to
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grant the procedural due process rights to which an employee is entitled.
Likewise, the failure or refusal of the employee to comply with the provi-
sions relating to the joint statement required by Section 14.06{b) may re-
sult in dismissal of the employee's appeal. For the contents of those
portions of the joint statement required by Section 14.06(b) on which the
appointing authority and the employee are unable to agree, and for which a
specific recitation of the differences and the reason for such differences
is set forth in the joint statement, no failure or refusal to comply shall
be deemed to have occurred. _

3. In those instances in which the Joint statement unquestionably
demonstrates the denial of an employee's procedural due process right, the
Commission may without a hearing provide any remedy as it may deem appro--
priate as more fully set forth under Section 14.02.

14,07. Decorum of Parties, Witnesses, Representatives of Parties or
Witnesses, and Others-All persons appearing before tThe Commission in person

or by or through a representative shall act in a professional and ethical
manner and be subject to disciplinary action by the Commission for improper
conduct of any nature. Disciplinary action by the Commission will be deter-
mined in 1ight of the conduct of the individual{s) and may include, but is
not Timited fo, dismissal of the party's action or denial of the privilege of
a person or his representative to appear before the Commission.

14.08. Cost and Expenses _

(a) A1l state employees who are subpoenaed or regquired to attend Civil
Service appeal hearings, whether at the request of the department or the ap-
pellant, will not be charged annual leave for their absence from their normal
duties and shall be paid reasonable expenses in accordance with State Travel
Regulations for attending the hearing.

(b} In accordance with Chapter 59, Article 1, Section 16 of the West
Virginia Code, any witness who is subpoenaed, and who is not an employee of
the State, will be entitled to payment of a witness fee and mileage. The
party who requests the subpoena to be issued will be responsible for the pay-
ment.

{¢c) The Commission may order the parties to bear costs and expenses ne-- -

cessitated by an appeal in any manner it deems Jjust based on, inciuding but
not Timited to, the merits of a particular action, the conduct of the
parties, and such other factors as are relevant to a determination of the
taxing of costs and expenses. : .
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Section 15. (Classified-Exempt Service

15.01, (Classification Plan for the Classified-Exempt Service-Upon the
recommendation of the Director, the Commission shall adopt and make effective
a classification plan for the classified-exempt service., This plan shall be
so developed and maintained that all positions sufficiently similar with re-
spect to type, difficulty, and responsibility of work are included in the
same class and are filled by the same means of recruitment. The plan shall
be based on an analysis of the duties and responsibilities of each position,
and each position shall be aliocated by the Director of Personnel to its

proper class in the plan.

15.02. Report of Duties and Responsibilities-Each appointing autherity
shall report To the Director the estabiishment of new positions or any mate-
rial changes in the duties and responsibilities of existing positions in the
classified-exempt service. The Director may at any time require the appoint-
ing authority to submit a statement of the duties and respons1b111t?es of in-
cumbents of any position in the classified-exempt service.

15.03. Report of Employees-The appointing authority shall, on the appro-
priate specified forms, report to the Director any changes in class title,
pay, and status of any employee in the ciassified-exempt service,

15.04. Certification of Names for Filling Vacancies-If an appointing au-
thority wishes to request names of applicants for consideration for employ-
ment in the classified-exempt service, he shall make the request on appropri-
ate forms specified by the Director. To reduce the impact on hiring in clas-
sified service, the Director may send names irrespective of order of scores
and may delay filling such request until certifications for the classified
service are complete. In no event shall a classified service vacancy be
filied from a certification prepared for a classified-exempt service vacancy.

15.05. Appeals-The employse affected by the allocation of a position to
a class may file with the Director a written ‘request for reconsideration and
shall be given a reasonable opportunity to be heard by the Director. The in-
terested appointing authority shall be given 1ike opportunity to be heard.
The appeal of a classification action shall follow the procedure established
in Section 14.04 of these Rules.
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Section 16, Attendance and Leave
In compliance with Chapter 21, Article 5C; Chapter 2, Article 2; and

Chapter 29, Article &, Section 10, of the Code of West Virginia, as amended,
the following regulations shall apply to classified employees.

16,01, Official Holidays

In accordance with Chapter 2, Article 2, of the West Virginia Code, as
amended, official holidays are New Year's Day, Martin Luther King's Birthday,
Lincoin's Birthday, Washington's Birthday, Memorial Day, West Virginia Day,
Independence Day, Labor Day, Celumbus Day, Veterans' Day, Thanksgiving Day,
Christmas Day, any day in which an election (Primary or General) is held
throughout the State, and such other days as the President, Governor or other
duly constituted authority shall proclaim to be legal holidays.

When a holiday falls cn a Sunday, the following Monday shall be observed
as the official holiday. When a holiday falls on a Saturday, ths previous
Friday shall be observed. When Christmas or New Year's Day occurs on
Tuesday, Wednesday, Thursday, or Friday, the last half of the scheduled work
day immediately preceding the holiday will be given as time off., It 1is
recognized that some agencies must modify holiday schedules to accommodate-
around-the-clock shifts or other special needs. Each agency should notify
employees in advance of altered holiday work schedules and should schedule
aitered holidays on days as clese as possibie £o the normal holidays.

Agencies shall make reasonable accommodation to an employze’s religious
holidays as required by law.

16.02. Agency Work Schedules-Each appointing authorify shall establish
the work schedule for the employees of his agency. The work schedule shali
specify the number of hours of actual attendance on duty for full-time
employees during a workweek, the day and time that the workweek begins and
ends, and the time that each work shift begins and ends. Such work schedules
and changes thereto must be submitted to the Director within fifteen (13)
calendar days after employees commence work under the schedule.

16.03, Annual Leave

(a) Amount, Accrual-Except as otherwise noted in these rules, each em-
ployee shali be entitled to annual leave with pay and benefits. The table
below lists rates of accrual according to the emplcyee's length of service
category and the number of hours of annual leave that may be carried Torward
from one calendar year to another. Annual Teave canneot be accrued for hours
worked beyond the normal work week.
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Length aof Service Cateqgory Accrual Rate Carry-farward Hours )
Less than 5 years of regular L05769 hour per hour paid 240 hours
emp loyment
5 years but less than 10 (6823 hour per hour paid 240 hours
years of regular employment '
10 vears but less than 15 08077 hour per hour paid 280 hours
years of regular employment
15 years or more .09231 hour per hour paid 320 hours

{b} Service to Qualify

1. Qualifying service for length of service category (Sectien 3.1) 1is
based on State employment in an agency covered by Civil Service.

2. Credit may also be given for other State employment not in a covered
Civit Service agency if requested in writing by the appointing author1ty
of the coverad agency and the executive or administrative head who is the
Tawfully delegated authority in the non-Civil Service agency and approved
by the Director of Personnel,

{c) Requesting, Granting-Accrued annual leave shall be granted at such
times as will not materjally affect the agency's efficient operation. The
employee shall request annual Teave in advance of taking such leave except as
noted elsewhere in this Section. Annual Teave may not be granted in advance
of the employee's accrual of such ieave. Agencies are encouraged to grant
annual leave when hazardous conditions make going to and from work difficult.

(d) Coverage

1. Annual Teave shall not be accorded temporary, 30-day emergency, per
diem, or 90-day exempt employees.

2. Annual leave shall be accorded provisicnal, intermittent, irregular
part-time and temporary (appointed from the register) employees. Such
leave must be taken prior to the expiration of the period of appeintment,
unless 1mmed1ately followed by an appointment from the reg1ster or be for-
feited.

3. Annual Teave accorded part-time employees shall be computed 1in
proportion to hours worked based on the proper length of service category.

(e) Minimum Charge-The minimum charge against annual leave may be one
half {1/2} hour., AdditTonal leave may be in multiples of a half hour.
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{f) Separation From Employment

1. An emplgoyees who separates from employment for any reascn shall be
paid for all accrued and unused annual ieave, The employee may elect to
be paid bi-monthly instaliments as if employment were continuing until the
pay period during which the accrued and upused annua! ieave 15 exnhausted.

150, any emplovee as defined in & 5-5-1 of the West Virginia Code, as
amanded, wno separates Trom employment for amy reason may elec¢t at their
gption, to be paid in lump sum for ail accrued and unused annual Teave,
Regardless of tne contion the employee chooses, the amount of separation
leavg payment shall be calculated based on the numbar of countable work
daysifusing the daily rate ov pay For the month of the dat2 of Ineir Tast
workTag day and subsequent calendar monihs which sueh accrued and unused
annual leave covers,
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2. In calculating the number of countable work days the pericd covered,
weekends, nclidays or othen—oerteds—ot—morpal, noncoumsab-e times shal| be
excluded, Annual leave do not accrue -edd saiary adjustments shall not
be given after the effective date o7 the separztrer—er—afier tne last day
worked during the notice paricd.

3. The daily rate of pay shall be calculated by dividing the numbgp/ﬁf//;;;,fé 7<f
work days in such month(s}, exclusive of weekends, holidays pp~ other - o
periods of normal, noncountabie time, into the monthiy salary, ~For annual “ %74}4;/
leave amounting to iess than a full work day of the established agency
work schedule, the embloyee shall be paid the fractional part of the daily o
rate of pay wnhnich the remaining annual leave cpvers.,

A, An emplovee who retires may elect not to receive pavment for any or
all accrued annual leave and may apply the balance towards exfendad
insurance coverade under gquideiines established by the Pubiic Empioyee
Insurance Agency.

I%i{g) Transfer of Annual Leave

1. When a covered emplcyee transfers from one agency to another, all
senjority rights and accrued annual leave shall be transferred., The
previous employer must provide written documentation of the employee's
annual leave balance to the other agency within thirty (30) calendar days
after the employee commances work.

2. At the discretion of the appointing authority, annual leave accrued
while in employment as defined in Section 16.03(b)2 may be transferable to
covered agency empioyment.

Lij(h) When Sick Leave Exhausted-For illness of an employee, when the
employee's sick leave and compensatory time are exhausted, cor for illness
in an empiocvee's immediate family when the sick leave allowance of 24
hours par calendar year is exhausted, an emplioyee who requests utilization
of annual leave under this Section must be granted any or all accumulated
annual leave, provided the employee's illness or the reasons necessitating
the presence of the employee with his or her family are verified Dy a
physician's statemant 1in cases in which the leave extends beyond three
working days. The 7immediate family shall be understood to include only
the employee's father, mother, son, daughter, brother, sister, husband,
wife, mother-in-law, father-in-law, son=-in-Taw, daughter-in-1aw,
grandfather, grandmother, grandchildren, stepmother, stepfather, and
stepchiidren. '
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Section 16. Attendance and Leave (Cont'd)
16.04. Sick Leava

{a) Accrual-Except as otherwisa provided in this section, each employee
shall  receive accrued sick Teave with pay and benefits. Sick Tleave s
computaed on the basis of ,06923 hour leave per hour paid not to excesd the
normal work week., There shall be uniimitad accumulation of sick Teave.

(b) Coverage

1. Sick Teave shall not be accorded temporary, 30-day emergency, 90-day
exempt, or per diem empioyees,

2. Provisional, temporary (appointed from the register), frregular
part-time and fntermittent employees shall accrue sick leave, Such lezave
expires at the termination of the pericd of empioyment unless immediately
followed by an appointmant from the register.

3. Part-time, probationary, and permanent employees shall accrue sick
lTeave with pay and benefits on the basis of .06923 hour Teave per hour
paid (not to exceed forty (40) hours paid per week),

(¢) Minimum Charge-The minimum charge against sick leave may be one half
{1/2) hour. Additional leave may be charged in muitiples of one half (1/2)
hour.

(d) Maximum Charge-The maximum charge against sick leave will be one
work year per substancially continuous absence after which time the employee
should consider disability retirement. The appointing authority may at his
discreticn grant additional accrued sick leave,

{e) Separation From Service-Sick Tleave does not accrue, salary
adjustments snali not ba given, and payment shall not be made for holidays
which occur after the effective date of separation or last day worked during
the notice pericd.

1. Retirgment-Unused sick leave may bDe used to purchase extanded
insurance coverage upon retirement under guidelines established by the
Public Employees Insurance Board,

2, All Other Separations-All accumulated sick leave shall be cancelled
as of The errective date of separation of emplovment or last day worked
during the notice period. If the employee returns to work within tweive
{(12) calendar months all lost sick leave shall be restored. However, if
the employee returns to work after more than twelve (12) calendar months
from the effective date of separation of empleyment, no more than thirty
(30) days of lost sick leave shall be restored.
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(f) Granting-Accrued sick leave shall be granted to emplioyees for the
following reasons:

1. Illness=Sick leave may be granted in the event of an illness of, or
injury to, an employee which incapacitates him from perfcormance of his du-
ties. An employee who elects not to utilize sick leave under this section
must apply for a medical Tleave of absence without pay under Section
156,08(b}.

2. Death in the immediate family of the emplove=-This provisien shall
be understood o include 3 days; and the Tmmediate family shall be under-
stood to include only the father, mother, son, daughter, brother, sister,
husband or wife, mother-in-law, father-in-law, son-in-law, daughter-in-
law, grandmother, grandfather, granddaughter, grandson, stepmother,
stepfather, and stepchildren.

3. Exposure to Contagious Disease-Exposure to contagious disease when a
physician determines and states 1n writing that the employee's presence on
duty may Jeopardize the health of others.

4, Pregnancy-An incapacity due to pregnancy shall be charged to sick
Teave under the same conditions applying to any illness.

5. Routine Medical Apngintments-Employee-Routine dental and medical
appointments for treatment or examination of the employes may be charged
to sick leave.

6. Illiness and/or Routine Dental and Medical Appointments-Immediate
Family-Absence for illness or routine dental or medical appointments in an
empioyee's immediate family may be charged to accrued sick leave, not to
exceed 24 hours per calendar year.

{g) Physician's Statement

1. Immediately upon return to work, an employee shall furnish a written
statement from the attending physician for all consecutive days of sick
leave granted beyond three working days. The physician's statement shall
specify the period of incapacity and state that the employee was unable to
perform his Job. In the absence of the physician's statement, annual
leave shall be charged for the entire period. For extanded periods of
sick Teave, a physician's statement confirming the necessity for continued
leave must be submitted every thirty (30) calendar days. The necessity
for absence because of exposure to contagious disease must be verified re-
gardless of thea length of absence.
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2. Tne Director shall prescribe a physician's statement form to be
supplied by all agencies to its employees. Use of this form 1is
discretionary with the agency.

(h) Transfer of Sick Leave

1. When a covered employee transfers from one agency to ancther, all
accrued sick leave shall be transferred. The previous employer must pro-
vide written documentation of the sick Teave balance to the cther agency
within thirty (30) calendar days after the employee commences work,

2. At the discretion of the appointing authority, sick leave accrued
while in employment as defined in Section 16.03(b)2 may be transferable to
covered agancy employment,

{1} I11ness While on Annual Leave-An employee who becomes 111 and who 13
admitted To a hospita: or nas medical services performed in an emergency room
while on previously approved annual Teave may request that all or part of the
time spent in a hospital or emergency room be charged to sick leave. The em-
ployee must request such action immediately upon return to work and must pro-
vide a physician's statement or hospital statement Tisting the specific dates
of hospitalizatien or emergency room services. Sick leave will be charged
only for the period of time the employee is hospitalized or in the smergency
room. The remainder of the time must be charged to annual leave.

16.05. Suspected Leave Abuse-When an employee appears to have a pattern
of leave abuse, the appointing authority may request appropriate substan-
tiation of the employee's claim for leave, for example, verification of i11-
ness of less than three days.

16.06. Unauthorized Leave-When an employee s absent from work without
authorization tor sick or annual leave, the appointing authority may dock the
employee's pay for an equal amount of time paid during which no work was per-
formed. The appointing authority must notify the employee in writing that
such action is being taken. Unauthorized Teave shall be used only when the
employee fails to notify the appointing authority, according toc agency
policy, of the reason for absence. Such action must be transmitted to the
Directer of Perscnnel,

16,07, Overtime Work and Holiday Work-An appointing authority or his
designated representative may reguire an employee to work in excess of the
prescribed working hours or on holidays when such work is deemed necessary to
the public interest. Compensation shall be made in accordance with the
Minimum Wage and Maximum Hour Standards Employee Law, Chapter 21, Article 5C,
West Virginia Code, as amended, and the West Virginia Department of Labor Ad-
ministrative Regulations.

16.08, lLeave of Absence Without Pay

(a) Personal Leave-Upon application in writing to and written approval
of the dppointing authority, a permanent, probationary, or provisional
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employee may be granted a Teave of absence without pay for a specific period
of time which normally should not exceed one year., A Teave of absence with-
out pay may exceed the normal one year limitation and may be granted at the
discretion of the appointing authority based on the department's personnel
needs. Time spent by probationary employees for leaves of absence shall not
be construed as time served in completing the probationary period. This sec-
tion shall not be construed teo extend the provisional period Timitation.

(b) Medical Leave: Notice to Employee

1. An injured or i1l permanent employee upan written application tc the
appointing authority shall be granted a madical leave of absence without
pay not to exceed six (6) months within-a twelve month period provided:

a. The employee makes application (1) no Tater than fifteen {15)
calendar days following the expiration of all sick leave and compen-
satory time or (2) no later than fifteen (15} calendar days follow-
ing the date on which the employee filed a claim for Workmen's Com-
pensation or (3) within fifteen (15) calendar days after the em-
ployee is injuréd or i11; and

b, The employee's absence s due to an illness or injury which is
verified by a physician's written statement that the employee is un-
able to perform his or her duties.and giving a2 tentative date for
the employee's return to work; and

c. A physician’s statement is submitted every thirty (30) calendar days
to confirm the necessity for continued leave; and

d. The disability as verified by a physician is not of such nature as
to render the employee permanently unable to perform his duties.

2. The appointing authority shall, at 1least 15 days prior to, if
possible but no later than five (5) days following the expiration of the
employee's sick leave, mail to the employee a written notice of the em-
ployee's right to a medical Teave of absence without pay and that the
leave will not be granted if¥ the employee fails to apply within the above
time limits.

(c) End of Leave-At the expiration of leave of absence without pay, the
employee shall De reinstated to his or her former position, or one of compa-
rable pay and duties, without Toss of rights, uniess the position is no
longer available due to a reduction in force caused by curtailment of funds.
If the Teave of absence without pay was granted for illness, the emplovee
must furnish from the attending physician a certificate indicating the abil-
ity of the employee to return to work. The appointing authority may permit
an employee to return to work at or before the expiration of the leave of ab-
sence. at less than full duty, but the terms of return shall be written and
are subject to review and renewal every thirty (30) calendar days. Such re--
view may include the requirsment of additional certification by a physician.
Failure of the employee to report promptly at the expiration of a leave of
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absence without pay, except for satisfactory reasons submitted in advance to
the appointing authority, shall be cause for dismissai.

(d) Reporting Procedures-The appointing authority must raport a Teave of
absence without pay to the Director of Personnel. The appropriate forms must
include the last date on the payrcll and the specific anticipated date for
return to duty. An extension of a Teave of absence must also be reported.

16,09, Military Leave

(a) A11 employees who are members of the National Guard or of any of the
Reserve Components of the Armed Forces of the Federal Government shalil be en-
titled to leave of absence from duty without loss of pay, status, or effi--
ciency rating, on all days during which they shall be engaged in driils or
parades during business hours ordered by oproper authority, cr for field
training or active service for a maximum period of thirty calendar days in
any one calendar year ordered or authorized by proper authority. The term
"without loss of pay" shall mean that the employee shall continue to recejve
his normal salary or compensation, notwithstanding the fact that such em-
ployee may have received other compensation during the same pericd. An em-
ployee need not exhaust all annual leave, sick leave, or compensatory time.
Furthermore, such leave of absence shall be considered as time worked for the
agency in computing seniority, eligibility for increase and experience with
the agency. The terms of this paragraph shall not apply under the provisions
of any Selective Training and Service act, or other such act whereby the
Praesident may order into active duty the National Guard and the Reserve
Compenents of the Armed Forces of the Federal Gevernment. An employee shall
be required to submit an official order from the appropriate military officer
in support of the request for military Tleave above referred to.

(b) Any employee entering the U.S. armed services in time of war, na-
ticnal emergency or under compulsory provisions of law of the U.S. in time of
peace must be granted z leave of absence from his service with the agency.
Upon completion of and discharge from any such armed services and within the
applicable time pericd described by federal statute, rule, or regulation re-
garding return to employment, the employee shall have the right to reassume
nis service with the agency without any prejudice wnatscever to his status,
merit rating or standing by reason of such absence, fin accordance with Sec-
tion 13,07(b) of the Civil Service Rules and Regulations. Empioyees shall be
credited with all annual leave, sick leave, and compansatory time not used at
the commencement cof his military leave in accordance with Section 13,07(c} of
the Civil Service Rules and Reguiations. This paragraph shall not be con-
strued:

(c) As an attempt to enlarge or to extend the length of emplcyment of
any temporary employee or to create a definite term where no definite term
with respect to the pgsition nerstofore existed.

(d} As providing that the salary paid by the agency shall centinue to be
paid to the employee while he is not performing the duties of his position
with the state because of such services with the armed forces of thes United
States. .
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(e) To the extent that any portion of this section is inconsistent with
or conflicts with the requirements of any appiicable federal statute, rule,
or regulation regarding military leave or re-employment rights, the provi-
sions of the applicable federal statute, rule, or regulation shall govern
only to the extent that this section is inconsistent or in conflict with such
federal statute, rule, or regulation.

16.10, Court, Jury, and Hearing Leave

(a) Upon application in writing, an employee shall be granted leave with
pay when, 1in obedience to a subpoena or direction by proper authority, he
serves upon a Jjury or appears as a witness before any court or judge, any
Tegislative committee, or any officer, board, or body authorized by law to
conduct any hearing or ingquiry.

(b) The employee shall furnish such written confirmation of absence as
is required by the appointing authority. The employee shall be entitled to a
leave of absence with pay for the period of absence required to perform such
duty. Annual leave will not be charged during the time the employee is on
court, jury, or hearing leave, :

16.11, Education Leave

(a) Subsidized by Agency-An agency subsidizing advanced educational
trajining for state employees may grant to selected employees educational
leave subject to conditions stipulated by that agency. The procedures for
granting educational leave and compensatory payment shall be filed with the
Director of Personnel. Such leave shall be considered as continuous employ-
ment, except that emplioyees while on educational Teave shall not accrue sick
Teave, annual Teave, or compensatory time, nor shall such employees be
eiigible for salary advancements,

(b) Non-subsidized by Agency-lLeave of absence may be granted for educa-
tional purposes. See Section 15.08{a).

16.12. Supplementary Attendance and Leave Regulations-Each agency shall
prepare supplementary regulations as may be required, Gopies of all such
regulations shall be filed with the Director of Personnel.

16.13. Distribution of Regulations-Each agency shall make available to
each of its employees a copy of these attendance and leave regulations to-
gether with the agency's own supplementary attendance and leave regulations.

16.14, Leave Records-Each agency shall maintain a current leave record
of its employees' accrued and used leave. Each employee shall have access to
his or her leave records subject to the appropriate agency's established
rules and regulations,
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The Director of Personnel, after consultatior with the appointing au-
thorities, and with the approvai of the Commission, shall establish and make
effective a system of service ratings designed to give a fair evaluation of
the quality and quantity of work performed. Insofar as practicable the sys-
tem of service ratings in the classified service shall be uniform. Such rat-
ings shall be prepared and recorded for all permanent and provisional employ-
ees at regular intervals not to exceed twelve months., Service ratings shall
be considered in determining salary advancements and in making promctions,
demotions, and dismissals, and in determining the order of separations due to
reduction in force., An employee shall be notified of his service rating in
writing by the Personnel Officer of the appropriate agency.
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183,01, Prohibition of Political Activities

(a) No person shall be appointed or promoted to or demoted or dismissed
from any position in the classified service or in any way favored or dis-
criminated against with respect to such employment because of his political
or religious opinfons or affiliations or race; but nothing herein shall be
construed as precluding the dismissal of any employee who may be engaged in
subversive activities or found disloyal to the nation.

{b) No person shall seek or attempt to use any political endorsement in
connection with any appointment in the classified service.

(c) No perscn shall use or promise to use, directly or indirectly, any
official authority or influence, whether possessed or anticipated, to secure
or attempt to secure for any person an appointment or advantage in appcint-
ment to a position in the classified service, or an increase in pay or other
advantage in employment in any such position, for the purpgse of influencing
the vote or political action of any person, or for any consideration,

{d) No employee in the classified service or member of the Commission or
the Director shall, directly or indirectly, selicit or receive any
assessment, subscription or contribution, or perform any service for any po-
litical party, committee or candidate for compensation, other than for ex-
penses actually incurred, or in any manner take part in soliciting any such
assessment, subscription, contribution or service of any employee in the
classified service.

{e) Notwithstanding any other provision of this code, no employee in the
classified service shall:

1. Use his official authority or influence for the purpose of
interferring with or affecting the result of an election or a nomination
for office;

2. Directly or indirectly coerce, attempt to coerce, command or advise
a state or local officer or employee to pay, lend or contribute anything
of vaiue to a party, committee, organization, agency or person for po-
Titical purposes; or

3. Be a candidate for any national or state paid public office or court
of record; or nold any paid public office; or be a candidate or delegate
to any state or national political party convention, a member of any na-
tional, state or Tocal committee of a political party, or a financial
agent or treasurer within the meaning of the provisions of section three,
four or five-e, article eight, chapter three of the Code of West Virginia,
as amended. OQOther types of partisan or nonpartisan political campaigning
and management not inconsistent with the provisions of this subdivision
and with the provisions of subsection (d) of this section, shall be
permitted. '
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Section 18. Political Activities (Cont'd)

(e) Political participation pertaining to constitutional amendments,
referendums, approval of municipal ordinances or activities shall not be
deemed to be prohibited by the foregoing provisions of this section.

{f) Any classified employee who becomes a candidate for any paid public
office as permitted by this section shall be.placed on a leave of absence
without pay for the pericd of such candidacy, commencing upon the filing of
the certificate of candidacy. If elected, such employee shall resign the po-
sition in the classified service to be effective no later than the date of
assuming the elective offica,

18.02. Application of the Hatch Act-Employees whose principal employment
involves an activity which 7s financed wholly or in part by loans or grants
made "by the United States or a Federal agency are subject to applicable
provisions of the Federal Hatch Act. Tnese provisions shall be made known to
classified employees by the appointing authority concerned and compliance ad-
hered to.

18.03. Additicnal Prchibition for Highways Emoloyees-No person may be
appointed or employed in any capacity by the department who is a candidate or
hoids any public office or is a member of any political party committee. Em-
ployees of the Department of Highways may not be a candidate for or hold any
public office or be a member of any political party committee. An employee
of the Department of Highways who becomes a candidate for or holds any public
office or becomes a member of any political party committee shall vacate his
position with the department immediately on the date of the filing of candi-
dacy or the date of assuming the public office or the political party commit-
tee membership.
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Section 19. O0Other Employment
No employee shall hold other public office or have conflicting employ-

ment while in the classified service., Determination of such conflict shall
be made by the appointing authority and Commission.

Page 58




Sec. 20

Section 20, Payroll Certification

{a) No state disbursing or auditing officer shall make or approve or
take any part in making or approving any payment for personal service to any
person holding a position in the classified service unless the payroll
voucher or account of such pay bears the certification of the Director, or of
his authorized agent, that the perscons named therein have been appointed and
employed in accordance with the provisions of this Taw and the rules,
regulations and orders thereunder. The Director may for proper cause with-
hold certification from an entire payroll or from any specific item or jtems
thereon. The Director may, however, provide that certification of payrolls
may be made once every six menths, and such certification shall remain in ef-
fact except in the case of any officer or employee whose status has changed
after the last certification of his payrolil. In the latter case no voucher
for payment of salary to such employee shall be issued or payment of salary
made without further certification by the Director.

(b} If an appointing authority fails to comply with an order of the Com-
mission after a hearing, he shall be personally 1iable to the appealing em-
ployse for any salary due from the time of the final order of reinstatement
by the Commission.

(c) If the Director wrongfully withholds certification of the payrol]l
youcher or account of any employee, such employee may maintain a proceeding
in the courts to compel the Director to certify such payroll voucher or ac-
count,
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Section 21. Records and Reports

The Agency shall establish and maintain a service record for each em-
pnloyee, showing name, title, organizaticnal unit, salary, changes in status,
service ratings, and such other personnel information as may be cecnsidered
pertinent. Al] personnel records shall be open to the inspection of the Com-
mission.
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Sec. 22.01 .

Section 22, Duties of State Officers; Legal Procesdings to Secure
Compiiance; Penalties

22,01, Duties of State Qfficers-Pursuant to Chapter 29, Article 6, Sec-
tion 12 of the Code, ail state officers and employees shall comply with and
aid in all proper ways in carrying out the provisians of Article 6, the
rules, regulations, and orders thereunder, ATl officers and employees shall
furnish any records or information which the Director or the Commission may
request for any purpose of Article 6.

22,02, Legal Proceedings to Secure Compliance-Pursuant to Chapter 29,
Article 6, Section 12 of the Code, the Director may institute and maintain
any action or proceeding at law or in equity with what he considers necessary
or appropriate to secure compiiance with Articie 5, the rules and orders
thereunder.,

22.03. Penalties-The Civil Service Commission adopts as its peiicy by
reference thereto the provisions of Chapter 29, Article 6, Section 22(b) and
will enforce the policy accordingly.
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Section 23. Grievance Procedures

23.01. Grievance Procedure

(a) General Application-Except as provided in paragraphs (b) and {(¢) of
this section, this Section applies to any matter which s subject to the con-
trol of agency management and which is of concern cr dissatisfaction to an
employee. ’ :

(b) Exceptions-This secticn does not apply to:
1. A matter subject to final administrative review outside the agency.

2. The content of published agency policy such as the mission of an
agency, its budget, its organization, and assignment of personnel (other
than the grievant).

3. Any action by an agency due to a Federal or State law, Civil Service
law and/or regulation as well as directives from the Governor's 0ffice.

4, Denial of a racommendation for, or disapproval of, a merit salary
increase, performahce award, or other kind of honorary or discretionary
award, o

{c) Appeais-The following events, actions, and circumstances are di-
rectly appealable Tz the Civil Service System and are not subject to the
Grievance Procedure,

-- examinaticn rejection

-- examination rating

-- removal from register

~- alleged discriminatory action in recruitment, examination, appeintment,
training, retention, discipline, or any cther personnel action bacause of
political or religiocus cpinions or affiliations cor because of race, na-
tionegl origin, or any cther ncon-merit factors '

-- alleged discriminatory action on the basis of age, sex, or physical
disability when specific age, sex, or physical requirements do not consti-
tute a bonafide occupational qualification

-- dismissal

-- suspension for more than thirty (30) calendar days in any twelve (12)
month pericd

-- demotion and transfer-demoction of a permanant employee,

23.02. Purpose of Grievance-By providing a channel for appeal, a griev-
ance procedure guarantees al] employees a "fair shake" whenever there is a
possibility of improper discipline or unfair treatment. The grievance proce-
dure aims at creating a higher Tevel of morale for the employee and increases
his sense_of weli-being in his work situation. Ideally, the intent is to
create for all empioyees greater job satisfacticn and greater confidence in
fair treatment and to provide a legitimate outlet for employee "gripes". It
is believed that a fair grievance procedure will improve the quality of
communication and performance in any organization,
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Section 23, Grievance Procedure (Cont'd)

23.03. Who May File a Grievance-A grievance process must move upward in
the chain of command. An employee may file a grievance with or against his
supervisor, the supervisor with or against his chief, the chief with or
against the assistant director or director, the director against the adminis-
trative officer, However, a supervisor may not file against a subordinate
since the authority vested in his position permits corrective action.

23.04, Emoloyee Representative-At all steps of the agency grievance pro-
cedure, the employee has the rignt, but shall not be required, to be repre-
sented by one individual of his choice, The agency may, if it desires,
establish counselcrs to represent the employee and help solve disputes at the
Tocal level. The aggrieved employee may use this counselor if he desires or
may choose to be represented by himself or another individual,

23.05. General Provisions

{a) Conflicts of Policy-The provisions of this Section shall be control-
ling in casés of conflict and shall supersede any past or present agency
practice, policy, or procedure.

(b) Appeal Rights-Nothing herein shall be so construed as to deprive a
classified employee of the right of appeal to the Director of Perscnnel or
the Commission in appropriate cases, or to alter or extend the time within
which an appeal is required to be filed with the Commission, or te alter in
any way the rules of the Commission,

(c) Reprisals-Any supervisor who takes reprisal action of any kind
against any employee who makes use of this Grievance Procedure shall be sub-
Ject to administrative disciplinary action,

(d) Improper Influence-Any agency employee who uses his official posi-
tion to coerce, attempt to coerce, or influence in any improper manner any
member of a Hearing Beoard or witness shall be subject to administrative
disciplinary actiecn,

{e) Adverse Party-When a grievance hearing is conducted at any step un-
der this procedure, the party against whom the grievance complaint is made
shall have the right to appear and testify at the hearing.

(f) Exclusive Remedy-All agency employees shall use this Grievance
Procedure for matters covered in Section 23.01.

(g} Paid Time-0ff-An employee selected by a grievant to represent him in
the processing of a grievance through this procedure shall be granted neces-
sary time-off during his working hours to represent such other empioyee with-
out Toss of pay and without charge to annual or compensatory leave creadits,
Likewise, the grievant shall be granted time-off with no Toss of pay and ben-
efits. An employee may have the assistance of one other person in the
preparation and presentation of the grievance. At the reguest of the
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Sec. 23.05

Section 23, Grievance Procedure (Cont'd)

grievant, such person may be present at any step of the procedure, In addi-
tion to actual time spent in grievance presentation at the first, second and
third steps, the employee representative shall be granted time-off during his
working hours, not to exceed four {4) hours per grievance, for the prepara-
tion of such grievance without loss of pay and without charge to annual leave
or compensatory leave. Likewisa, the grievant shall be granted time-off dur-
ing his working hours, not to exceed four (4} hours per grievance, with no
loss of pay and benefits. However, it shall be understood by all parties
that the first responsibility of any State employee is the work assigned by
the appointing authority to the employee. Grievance preparation and
representation activities by an employee shall not ser1ous1y affect the overw
all productivity of the employee.

(h) Distribution of Grievance Procedure-The appointing authority shali
furnish to each empioyee a copy of the currently approved Grievance
Procedure,

(1) Informality-Meetings and hearings held between employee and employer
at any step of the agency Grievance Procedure shall be conducted in an infor-
mal manner, and the technical rules of evidence shall not apply. Every ef-
fort should be made to maintain an informal, relaxed atmosphere in which an
amicable resolution of the grievance may be more readily achieved.

23.06. Processing the Grievance

(a) First Step-{Discussion with Immedfate Supervisor)-All grievances
shall be presented within five {(5) working days from the date the grievant
first becomes aware of, or should have become aware of, the cause of such
grievance. Where the cause of the grisvance is of an ongoing or continuing
nature, the grievance shall be presented within five (5) working days of the
last occurrence of the cause. of grievance. The aggrieved empioyee shculd
present his grievance verbally tc his immediate supervisor, and if possible,
the grievance should be settlied through discussion. The supervisor must give
his verbal reply to the aggrieved employee within three (3} working days af-
ter the grievant presents his grievance,

(b) Second Step-(Section, Division, or Unit Head)-If the employee s not
satisfied with the reply at the First Step or if the response is not rendered
within the prescribed time limit, the employee must write the grievance and
submit 1t to his immediate supervisor within five (5) working days. The five
(5) working days shall commence from and exclude the date of the supervisor's
First Step answer or the prescribed day in which the answer was due, The im-
mediate superviscr must forward the written grievance along with a summary of
the verbal response to the appropriate local section, division, or unit head,
and the Director., The local section, division, or unit head shall investi-
gate the grievance and afford the employee an opportunity to present his
viewpoint during an informal hearing. Unless the relief sought by the griev-
ant has been granted, the hearing shall not be held until at Teast ten (10)
working days after the immediate supervisor's verbal First Step answer, The
hearing must be completed and the employee given a written statement of the
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Sec. 23.08

Section 23. Grievance Procedure (Cont'd)

findings and recommendaticn of the local section, division, or unit head
within fifteen (15) working days after the receipt of the immediate supervi-
sor's verbal First Step answer. The employee shall have the right, but shali
not be required, to be represented by an individual of his choice during this
step of the procedura,

(¢) Third Step-Hearing Board

1, Generally-In the event that the decision of the section, division,
or unit nead does not satisfy the employee or a decision was not rendered
within the prescribed time Timits, the employee may present the grievance
in writing to a Hearing Board within five (5) werking days of his receipt
of the Second Step written findings or the prescribed day on which such
written findings were due. Presentation of the grievance to the Hearing
Board 1s accomplished by the employee's serving within the five {5) day
period a written request to convene the Hearing Board upon the Jocal sec-
tion, division, or unit head and a copy thereof upon the Director.

The Hearing Board shall consist of three (3) members., One member
shall be designated by the agency head and one member shall be designated
by the aggrieved employee. The third member shall be appointed by the
other board members and shall be the chairperson of the Board. The chair-
person shall conduct the hearing and prepare the decision of the Board.

After holding the hearing, the Board shall issue a written decision
notifying all parties of its decision. The hearing must be held and the
decision issued within fifteen (15) working days following the date of
service of the grievance in this Step. The aggrieved employee shall have
the right, but shall nct be required, to be represented by an individual
of his choice during this step of the procedure,

Z. Summary Disposition-At the time after the filing of a grievance in
the Third Step, the Hearing Board may summarily dispose of the grievance
on any of the following grounds:

a, The aggrieved employee has no legal right to grievanca
cansidaration.

be The appointing authority lacks jurisdiction of the subject mattar or
of the person against wnhom relief is sought.

c. The grievance has not been made in the required manner or within the
prescribed period of time, )

d. The aggrieved employee has failed to appear at the time and piace
fixed for the grievance hearing.

e, The aggrieved employee has withdrawn or abandoned the reguest for
grievance consideration,
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Section 23, Grievance Procedure (Cont'd)

When the Hearing Board summarily dispcses of a written grievance, it
shall notify all interested parties in writing.

3. Employee-members-An employee designated as a member of a Hearing
Board shall De granted necessary time off during his working hours, with-
out Tloss of pay and withcut charge to annual or compensatory leave
credits, to prepare for and hear appeals and prepare findings.

4. Notice of Hearing-The aggrieved employee shall be given notice at
least {ive (5) caiendar days in advance of the hearing, provided that by
consent of the Hearing Board and the aggrieved employee, such notice and
delay may be waived.

5. Time and Place of Hearing-The place of the grievance hearing shall
be specified by the Hearing Board and shall be in a convenient place
accessible to the aggrieved employee. ATl such hearings shall be held on
the employer's premises or on other premises mutually agreeabie to the
parties and within reguiar working hours, provided that any such hearing
might continue beyond normal working hours,

6. Procedures Befora Hearing Board

a. The aggrieved employee, employing agency, and representatives of
both shall have the right to call, examine, and cross-examine wit-
nesses who are emplaoyees of the agency against which the grievance
is lodged and who have knowledge of the facts at issue.

b. Both parties may produce witnesses other than employees of the
agency against which the grievance is Jlodged, and such witnesses
shall be subject to examination and cross-examination,

c. Reasonabie and necessary travel expenses of material witnesses
called under sub-secticn (a) above shall be paid by the agency.

d. The aggrieved employee shall have the right to require the
production of books, papers, records, and other items pertinent fo
the facts at dissue wnich are within the control of the agency
against which the grievance is lodged and which are not held tc be
confidential or privileged by law.

e. The aggrieved employee shall have the right, but shall not be
required, ta be represented by an individual of his choice.

f. Affidavits and ex-parte statements offered during the course of a
grievance hearing may be received and considered by the Hearing
Board.

gd. The Hearing Beoard shall have the right to offer examination and

cross-examination of any witness and to conduct the hearing in a
reasonable and orderly manner,
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Section 23. Grievance Procadure (Cont'd)

h. The Hearing Board shall have the right to 1limit corrocborative
avidence,

i. Wnen a pending case involves substantially the same question of law
or Tact as presented in a prior case, the Hearing Board may consider
any part of the record in such previous case as it may deem rel-
evant, provided that in the application of this provision, no party
shall be deprived of the right to cross-examine any witness.

Je The Hearing Board may order that the witnesses in any hearing be
separated so as to preclude any witness, other than the parties and
their representatives, from hearing the testimony of any other wit-
ness. . :

k. When two or more grievance petitions involve similar or related
circumstances, the Hearing Board may order a joint hearing of any or
all the matters at issue or may order that all such petitions be
consolidated.

1. Any officer or employee required to testify shall not be subjected

- to any disciplinary action by his appointing authority because he

testifies, but may be held accountable for actions on his part re-
vealed by his testimony.

7. The written decision of the Hearing Board shall be binding upan all
parties, pending review by the Commission, and shall specify the precise
remedy to be taken. The Hearing Board has the remedial power to order
that the employee be made whole and the cause of the grievance be rem-
edied. The written decision shall contain a statement of the issues pre-
sented, a statement of facts including a summary of the testimony of each
witness, the cpinfons of the Hearing Board members including assessments
of the credibility of witness, and the decision and remedy.

23.07. Review by Commission-Immediately upon issuance of the Hearing
Board's written decision, the Board shall send a copy of that decision to the
Commission for its review. The Commission, at its discretion, may order a
hearing on the subject of the grievance., Whether or not %fhe hearing is held,
the Commission has the power to affirm, reverse, or modify the decision of
the Hearing Board, If the Commission decliines to order a hearing of the
grievance, the Commission's decision about the grievance must be issued
within forty-five (45) calendar days after the Commission's receipt of the
Hearing Board's decision. If the Commission orders a hearing of the griev-
ance, the Commissfon's decision about the grievance must issue as does any
other appeal.

23.08. Forms-The Director of Personnel shall prescribe a uniform griev-
ance form to be used and distributed by all agencies covered by the Civil
Service System. The Director 7s authorized and empowered to require that eve
ery appointing authority and his agents have ample suppliies of the grievance
procedure and forms to be readily available to employees.
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Section 23, Grievance Procedure {Cont'd)

The official Grievance Procedure Form, Standard Form (S-G-1, shall be
printed in triplicate. The original copy shall be retained by the employee
for personal use. The second copy shall be forwarded to the agency involved
and shall be maintained by the agency in an administrative file., The third
copy shall be filed with the Civil Service Commission. This grievance proce-
dure form will be used for recording the employee's grievance and the action
taken by officials at appropriate steps. .
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Section 24, Training

24.01. Training-Each agency is responsible for providing training to em-
pioyees of the agency based upon the agency's needs and resources and the em-
ployee's needs and capability. Selection of employees for training shall enw
sure equal opportunity and shall not discriminate on the basis of race, sex,
age, religion, national origin, political affiliation, handicap or any other
ngn-job related factors., The Director of Personnel shall make availabie to
the agencies technical assistance in the areas of training needs assessment,
locating training materials and resources, course development, training tech-
niques, training evaluation and coordination of training between the
agencies, _

(a) Required Courses-The Director shall provide training courses on spe-
c¢ific aspects of personnel administration under Civil Service law and these
rules and regulations, and shall designate employees by classificaticn, or by
duties, who must attend sach type of course.

(b) General Courses-The Director shall make available to the agencies
training in knowledge, skills and abilities which are applicable broadly in
many classifications in 2all agencies. Employee selection for the courses
shall be consistent with established agency and Civil Service nomination pro-
cedures,

24,02, Apprenticeship Programs-The Director of Personnel, or his desig-
nee, in cooperation with participating appointing authorities within each
agency shall develop and annually revise by the thirty-first day of December
a list of employment classifications appropriate for apprenticeship training.
Each appointing authority shall develop apprenticeship programs for approved
classes that have employees working in apprenticeable trades which are, or
may be recognized by, the United States Department of Labor, Bureau of
Apprenticeship and Training. The apprenticeship program shall be developed
and conducted in & manner that will assure meeting the naticnal minimum re-
quiremants of quality and be registered with the United States Department of
Labor, Bureau of Apprenticeship and Training.

Subject to the approval of the Director of Personnel, each participating
agency shall determine the Tocation and positions in which apprenticeships
shall be established, The Chief Administrative 0fficer of each agency shaill
establish proceduras for the coordination of apprenticeship programs devel-
oped in accordance with this section and shall provide to the Director of
Persannel, at his request, information which shail include, but not be Tim-
ited to, the number of persons wno applied for apprenticeship positions, the
number of persons accepted intc the apprenticeship programs, the number of
persons who successfully completed and received a certificate of completion
from the Bureau of Apprenticeship and Training, the number of persons who
fajiled to complete apprenticeships, the number of persons who remain employed
after successfully completing apprenticeships and a summary of characteris-
tics of applicants and participants in the program,

24.03. Apprenticeship Advisory Board-The Director of Personnel shall
prepare and submit necessary reports to the Apprenticeship Advisory Board es-
tablished 1in accordance with § 29-6-17b of the West Virginia Code, as
amended, regarding the achievements and deficiencies of the apprenticeship
program,
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Sec, 25

Section 25. Amendments
[f and when it appears desirable in the interests of good

administration, the Civil Service Commission, after public notice and public
hearing, may amend the rules as it becomes necessary.
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Address Communications Ta:
Director of Personnel
1900 Washington Street East
Room B-456

Charleston, West Virginia 25305 _
Phone 348-3950

CIVIL SERVICE COMMISSION
Willard H. Erwin, Jr., Chairman
Ronald F, Stein

STATE OF WEST VIRGINIA
CIVIL SERVICE SYSTEM
September 9, 1988

Honorable Ken Hechler

Secretary of State
Building 1, Room W-157

State Capitol Building
Charleston, West Virginia 25305

Daar Mr., Secretary:

Please be advised that the Civil Service Commission desires to withdraw the
Emergency Rules submitted on August 25, 1988 relating to Section 16.03 of the
Civil Service Rules and Regulations on the payment of accrued annual Teave upon

separation from service.
Thank you for your cooperation in this regard.

Lowell D, Basford
Acting Director of Personnel
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STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 25305

CHARLES G. BROWN . (304) 348.2021 CONSUMER HOT LINE
ATTORNEY GENERAL . . (SO0 368.3808

August 17, 1988

Honorable Glen B. Gainer, Jr.
State Auditor
State_Capitol, Room W-100
_Charleston, West Virginia 25305 .

Dear Auditor Gainer:

This office is in receipt of your reguest for an opinion
regarding Enrolled Committee Substitute for House Bill Number
4367 Acts of the Legislature, Regular Session, 1988. The bill
was passed with an effective date of July 1, 1988. The bill
amended Chapter 5, Article 5, Section 3, of the Code of West
Virginia of 1931, as amended (hereinafter Code).

Specifically, vour inqgquiry addresses the guestion:

"What 1s +the maximum number of accrued annual
leave dayvs of an eligible employee under Code
5-5-3 for which, a2t his option, lump sum payment
may be made at the termination of his employment,
and in what manner are these days of accrued
annual leave to be actually applied in respect of
calendar months in determining the total and full
amount of such lump sum salary payment to be
made?"

You requested that I interpret the above guestion in its
broadest sense to give you the guidance that this office deems
necessary for the reason that the amount of an employee's lump
sum payment may also be utilized at the option of the employee in
enhancing the employee's retirement benefit computation.

Code 5-5-3, as amended by Enrolled Committee Substitute for
House Bill No., 4367 provides in full as follows:

"Every eligible employee, as defined in
section one of this article, at the time his or
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her active employment ends due +to resignation,
death, retirement or otherwise, may be paid in a
lump sum amount, at his or her opticn, for accrued
and unused annual leave at the employee's usual
rate of pay at such time. The lump sum payment
shall be made by the time of what would have been
the employee’'s next regular pay day had his
employment continued. In determining the amount
of annual leave eéntitlement, weekends, holidays or
other periods of . normal, noncountable time shall
be _excluded, and no deducticons may be made for
contributions toward retirement from lump sum
payments for unused, accrued annual leave, since
no period of service credit is granted in relaticn
thereto; however, such lump sum payment is to be a
part of final average salary computation; and
where any such deduction of employee contribution
may have been heretofore made, a refund of such
shall be granted the former employee and made by
the head of the respective former employer spend-
ing unit: Provided, That the superintendent of
the department of public safety shall make deduc-
tions for retirement contributions of members of
the department, since retirement benefits are
based on cumulative earnings rather than period of
service.”

Code 5~5-3 refers to Code 5-5-1 for a definition of eligible
employee. Code 5-5-2 provides that eligible employees with three
or more vyears service shall receive arn annual salary increase
egual to thirty-six dollars times the employee's years of service
not to exceed twenty years. Statutes which relate to the same
subject matter should be read and applied together so that the
Legislature's intent c¢an be gathered £from the whole o©f the
statute. Kimes v. Bechtold, W. Va. , 342 S.E.2d 147
(1986); Manchin v. Dunfee, w. Va. , 327 8.E.2d4 710 (1984).
Accordingly, Code 5-5-3 should be construed in pari materia with
Code 5-5-1 and Code 5-5-2.

Code 5-5-3 first provided for an optional payment for
accrued annual leave to an eligible employee in a lump sum in
l986. Prior to enactment of Code 5-5-3, the accumulation of, use
of, and payment £or accrued and unused annual leave days was
governed by rules and regulations of the Civil Service Commis-—
sion, custom and usages of constitutional officers, or rules and
regulations of agencies of state government not subject to the
rules and regulations of the Civil Service Commission. Constitu-
tional offices and agencies not subject to the Civil Service
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Commission freguently adopted, on a voluntary basis, the policies
and procedures of the Civil Service Commission. Certain prior
opinicns of this office set forth the history and current prac-
tices of such rules and regulations constituting the law appli-
cable . te¢ annual leave days. See, 51 Ops. Att'y Gen. 714

[1964-19661; 60 Ops. Att'y Gen. 43 [1982-1984); and 60 Ops. Att'y
Gen. 118 [1982-1984].

Precedent established by long continued custom and usage is
highly persuasive in construing a statute. Hechler v. McCuskey,
W, Va. , 365 S.E.24 793 (1987}; State ex rel. Moore v.
Blankenship, 158 W. Va. 939, 217 S.E.2d 232 (19%973); Robertson v.
Hatcher, 148 W. Va. 239, 135 S.E.2d 675 (1964). The custom and
usage of long precedent established within state government with
respect to the termination of employment by any means is that the
employee remain on the payroll of the agency or office until the
accrued and unused annual leave days are exhausted. ©Of course,
the employee receives his or her salary for such period.

Statutes creating retirement or’/termination benefits for
public employees should be liberally}construed so as to effec~ \
tuate their purpose. Spence v. Yerace, 155 W. Va. 54, 180 S.E.2d
ge8 (1971). The custom and usage described above has not been
supplanted by Code 5-5-3. Rather the Legislature has provided
public employees with an option in addition teo the custom and
usage described above.

In response to the first part of the guestion raised by your
regquest for an opinion, the maximum number of accrued annual
leave days for which an eligible employee is entitled to a lump
sum settlement under Code 5-5-~3 is the maximum accrued annual
leave days an employee could lawfully carry into a new calendar
year under the rules and regulations or customs and usages of his
employer plus the number of annual leave days actually accumu-
lated by the employee within the calendar year of the employee's
election to receive the lump sum settlement. For instance,
assume an employee elects to retire on December 31, 1988. That
employee carried over 40 days of leave on December 31, 1987,
under the rules and regulations of his employer. The employee
would be eligible to receive a lump sum settlement for 40 days
plus any annual leave days accumulated between January 1, 1988,
and through December 31, 1988. In the instance of an employee
governed by the Civil Service Commission, an employee with
fifteen or more years service could accrue 24 additional days for
a maximum of 64 days thrcugh December 31, 1988. Of course, other
agencies and offices have different rules and regulations with
respect to accrual of annual leave. Each case must be judged on
its own merits.
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In answer to the second part ¢f the guestion posed by your
regquest for an opinion, Code 5-5~3 specifies that the lump sum
settlement is to be bassd upon the employee's usual rate of pay
at ~the time of his or her termination from employment for any

reason. Words used in a statute are to be given +their plain
meaning. Thompson v. Chesapeake & Chio Railrcad Co., 76 F. Supp.
304 (8.D. W. Va. 1948). Accordingly, an employee's usual rate of

pay is that employee's salary inclusive of that employee's
entitlement to annual increment at the time o©of the employee's
termination from employment, with such annual increment to be
prorated on the basis on which the employee 1s paid, whether
hourly, bimonthly, monthly, or otherwise. The lump sum payment
to which an employee is entitled is to be made by such employee's
"next regular payday had his employment continued." The statute
looks forward in specifying the time for payment. It is the
opinion of this office that the statute also loocks forward in
specifying that the annual leave entitlement (the amount of lump
sum payment for accrued annual leave} is to be determined by
excluding, as specified in the statute, noncountable time of .the
weekends ©f a calendar month, the holidays of such month, and the
other periods of normal, noncountable time (such as compensatory
days which are lost) and with the corollary, countable days,
clearly being those workdays remaining in such calendar month and
against which the employee's accrued and unused annual leave days
are to be applied and credited.

During an employee's periods of nermal active employment,
his accrued annual leave days are only used and credited against
such countable workdays (not used against weekend days, holidays
or days properly taken as compensatory days earlier earned);
therefore, it is the opinion of this office that the Legislature
in Code 5~-5-3 generally continues such application for deter-
mining the amount of the lump sum payment at the time of termina-
tion of éemployment, wusually through resignation or retirement.
Thus, although an eligible employee will not be remaining on the
payroll, but instead will be electing and exercising his option
to lump sum payment; nevertheless, the calendar month of the date
of his last day on the payroll and/or subseqguent calendar months
must be used to determine the countable days against which his
accrued annual leave days are to be applied and credited and the
full month's and/or portion of a month's salary for which he is
entitled to be paid in lump sum amount. -In respect cf &RQY
portion of & month and part of month's salary to which an employ-
ee-may be entitled, such_is to be computed by first striking from
consideration, as excludable, the aforesaid. weekend days, holi-
days, or other noncountable time, and thereafte&y determining the
fractional part of the monthly salary which is to constitute such
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and” the denominator thereof being the countable days of such
month remaining after the aforesaid exclusions.

Finally, we turn to consideration of your reguest that this
opinion be expanded, as deemed necessary to give the clearest
guidance. The statutory provision, Code 5-5-3, as we earlier
noted, is cross-referenced to Code 5~5-1 wherein the increment
for certain "eligible employees" is provided, and since Code
5-5-2 also addresses such increment, it must be read in pari
materia with Code 5~5-1, both of which latter sections specify
that such annual increment .constitutes an Tannual  salary
increase." is thus an integral part of an employee's gross annual
salary, and such increment - is not to be deleted or subtracted _in
the course of determining the value of payment for accrued ang
unused anfiual leave  davs, €ither under the - "remaining on the
payroll! method or under the "lump sum payment" optional method,
since such deletion. o¥ "Subtraction unlawfully reduces the value
payable for .accrued annual leave.-days.

Very truly vours,

CHARLES G. BROWN
ATTORNEY GENERA

By Solicitor General
STEPEHEN D. HERNDON

CGB/SDH/k
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Willard H. E

Ronalg F, Stein
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FROM:

SUBJEC

rwin, Je,, Chairman Director of Personnel

Room B-456

Phone 348-3950

STATE OF WEST VIRGINIA

CIVIL SERVICE SYSTEM
August 25, 1988

MEMORANDUM

A1l Department Heads and Agency Personnel Officers

Lowell D. Basfor
Acting Director o nnel

T: Emergency Rules to Implement the Provisions of Chapter 5-5-3

of the Code Relating to the Payment of Annual Leave upon
Separation from Employment

The Civil Service Commission has this date promulgated Emergency Rules to

implement the provisions of Chapter 5-5-3 of the West Virginia Code, as amended,

reiati

ng to the calculation and payment of annual leave upon separation from

employment.

2.

Specifically, the Emergency Rule has the following provisions:

Upon separation from employment for any reason, an employee shall be paid
for all accrued and unused annual leave as of the effective date of the
separation from service or as of the last working day in the notice
period.

The employee may, at their option, choose to be paid for the accrued and
unused annual leave in Tump sum which payment shall be made by the time of
what would have been the employee's next regular payday had his employment
continued.

Regardiess of the option the employee chooses, the amount of separation
and leave payment shall be calculated by using the daily rate of pay for
the number of countable work ‘days which such accrued and unused annual
leave covers, - . '

The annual increment shall not be factored into the calculation for the

payment of the annual leave, .
ma———————

LDB:ss

———

I am enclosing a copy of the Emergency Ruies as promulgated.

I would appreciate your posting these notices throughout your agency.

Enclosures

Address unicatlons To:
1900 Wasthington Street East

Charieston, West Virginia 25305




- e —

PV

R68 W.Va 180 SOUTE EASTERN REPORTER, 2¢ SERIES

posed of by the pleadings, the writ 61 man-
damus prayed for is denied, and the case
dismissed as moot. _

Writ denied; case dismised as moot.

KEY NUMBER 5YSTIM

0
Homy

)5 WV 5%
Gene R. SPENCER

V.

Joseph YERACE, et al., as members of the
Board of Trustees of the Fairmont Police~
men’s Pension or Relief Fund, et al., efc.

No. 13047,

Supreme Court of Appeals of West Virginia.

Submitted April 20, 1971.

Decided Mgy 11, 1971

- ~

Mandamus proceeding by policeman to
compel board of _trustess of policemen’s
pension of Tellef fund and city board of
directors ¢ award him a pension by reason
of his permanent physical end mental dis-
ability, From an adverse judgment of the
Cireifit Court, Marien County, J. Harper
Meredith, J., getitioner appealed. The Su-
preme Court of Appezls, Haymond, J., held
that under statute, in effect in January
1949 when policeman’s disability occurred,
governing pension awards to permanently
dlisatled policemen, member of city police
departrment who was permanently disabled
to extent that he could not perform all or-
dinary services 6f an active policeman, and
who satisfied other reguirements of the
siatute, was entitled io pension provided by
the statute, and it was duzy of the board of
trustees to award him such pension from
daie 0f accurrence of disability.

Motion to reverse granted; reversed
and remanded with directions,

I. Statutes &=I81(H)

In comstruction of statutes, it is legis-
jative infent manifested in the statute thar
is ifportant, and such inient must be de-
termined primarily from language of the

. .statuie.

2. Municipal Corporations £=220(%)

Statutes creating pension and relief

fund for municipal employees should re-

ceive liberal‘coglstruction.

3. Statutes ¢=>203, 206

In ascertaining legislative intent, ef-~
fect must be given to each part of the
statute and to the statute as a whole so as
to accomplisih the general purpose of the
legislation.

4. Municipal Corporations &={B7({I)

Some of purposes of sratutes providing
for ,police pensions are to promote ei-
ficiency, to encourage continuity of ser-
vice, and to protect the employee and his
Tamily.

5. Munigipal Corperations €¢&=187(5)

Legislature, in statute governing pen-
sion zwards to permanently disabled police-
mern, intended 1o provide disability pensions
for member of police department of munici-
pality when his disability is such that he
cannot perform 2Il services of an acive
policeman, and his ability to perform light
jobs or desk work or oifice work dees not
deprive him of the benefit provided by the
statuze.  Code, 2-22-24,

6. Municipal Corporations <=187(5)

Under statute, in effect in January
1969 when policeman’s disability occurrad,
governing pension awards to permarnentiy
disabied policemen, member of city police
department, whe was permanently disabled
to extent thai he could not perform all
ordinary services of an aciive policerman,
and who satisfied ather requirements of the
statute, was entitled to pension provided by
the statute, and it was duty of board of
trustees of pelicemen's pension or raiief

fund 1o award
of ccourrence g

7. Mandamus <3
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fund to award him such pension from date
0T occurrence of disability, Code, 8-22-24.

7. Mandamus ¢=I[05

Duty of beard of trustees of poiice-
men's pension or relier fund to award
peliceman pension from’ date of occurrence
of disability under statute governing pen-
sion  awards to permanently  disabied
policerien may be enjorced in mandamus
proceeding. Code, 8-22-241.

Sullabus by the Court

Under the statute, Section 18, Article
¢, Chapter 8, Code, 193!, as amended, in
effect when his disabiiity occurred, a mem-
ter of the police department of a munici-
pality who is permanently disabled ro the
extent that he can not perierm all the
ordinary services of an active policeman,
and who has satisifed the other require-
ments of the statute, is enritled to the pen-
sion provided by the statute and it is the
duty of the Board oi Trustees of the
Policemen’s Pension or Relief Fund of the
municipality to award him such pensien
from the date of the occurrence of such

isabiiity; and such duty may e en-
forced in a mandamus proceeding.

J. Patrick Bower, Clarksburg, Ross
Maruka, Fairmont, for appeliant,

Gary X. Rymer, TFairmont, John S.
Sibray, Charleston, for appelices.

HAYMOND, Judge., -

This is an appeal, granted January IS,

1971, upon the application of the petitioner,
Gene R. Spencer, from the final judgment

of the Circuit Court of Marion County,’

YWest Virginia, rendered Qctoher 20, 1970,
which denied the petitioner a policemen's
permanent disability pension and ceriain
other relief for which ke prayed in his peti-
tion. )

W.Ve. 869

The zelief which the petitioner seeks in
this mandamus proceeding instituted in the
Circuit Court of Marien County, West Vir-
ginia january 30, 1970 is a writ to compel
the defendants, Joseph Yerace, James Fox,
Edward De Vite, Junior Slaughter and

Mayor Albert F. Robinson, as members of

the Board of Trustees of the Policemen's
Pension or Relief Fund of the City of
Fairmont, herein sometimes referred to as
Trustees, and Mayor Alber: F, Robinson,
William G. Meyer, Forrest L, Soringer aad
William MacOlvin, as membe=s of the
Beard of Directors of the City of Fair-
mont, West Virginia, 2 municipal corpora-
tion, to cause a board of medical examiners
composed of at least three physicians to be
converled to determine if the petitioner is
so physically or mentally permanently dis-
abled as 1o render necessary his retirement
from all services in the police depariment
of the city of Fairmont, and to ille 2 report
of such examinatisn; to promuigate ade-
quate ruies and regulations as to how tem-
porary disability shall Le paid; to pay the
getitioner immediately fwenty-six weekly
paymenss of temporary disability: to
evalnate his claim for disability in an
impartial manner; and in effect to award
the pecitioner a pension by reason of his
permanent physical and mencal disability as
provided by Section 18, Articie 6, Chapter
&, Code, 1931, as amended, hefore that
statute was amended by Chapter 36, Acts
oi the Legislature, 1969, reguiar session,
effective July I, 1909 which now appears as
Section 24, Article 22, Chapter 3, Code,
1031, as so amended, ’

Leave to frove to reverse having been
granted this proceeding was submitted for

“decision on April 20, 1971 upon the motion

of the petitioner to reverse, the record, and
the briefs and the oral arguments of the
attorneys for the respective parties.

The material facts are not disputed and
the guestion for derermination is whether,
upsn the urndisputed facts, the petitioner s
entitled to z permanent disability pension

“under the applicabie provisions of the stat-

RS S
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ute in efiect when he became cl:sabTec in
1859, which are:

“If any member of such fire department
or police department of any such munici-
pality shall become and be found uponzx-
amination by a majority_of a board of
medical examiners, which hoard shall con-
sist OF not less than thrce physiclians ap-
pointed by the Loard of trustees, to have he-
come so physically or mentally permanently
disabled by reason of servicés rendercd in
the performance of his duties in such de-
partment, as to render necessary his re-
tirement from all service in such depart-
ment, or if any member who has been such
a member of cither of such departments for
a period of not less than five conscentive
vears preceding his disability become and
be found upon such an examination to
have become so phvsically or mentally per-
manently disaliled, regardicss of the cause
tnerefor, s to render necessary his retire-
ment from 21l services in such department,
such hoard of trustees shall retire such
permanently_disabied persons irom ail ser-
vices in such c_epanmen and said board of
tristees of suck pension or relief fund
shall authorize the pavment to such per-
manently disabled persons moenthly from
the pension fund the amounts as fixed by
the rules hereinafter provided for. If any
member of such departmen: shall at any
time be injured or become. sick, $0 as to
render such member temporarily disabled,
he shall be paid frem said pension or re-
lief fund the amount to be determined by
the rules established, as aforesaid, during
such disalility for not exceeding twenty-
six weeks, No persen shail be eligibie for
any pension unless such membgr shall have
presenied himself for an examination at the
time of his appoiniment to the department
and his condition was then approved Ly a
majority of a board of medical examiners
appointed as aforeszid by such pensien
board: Provided, howewver, that this pro-
vision shall not apply to any person who is
a member of either of said departments at
the time of the enactment of this law,

REPORTER, 2d SERIES

“Any person who has been heretofore, or
who shall hereafter Le, allowed a pension
under the provisions of this article may be
required Ly such board to be re-examined
at any time and if he is then not disahied
as aforeszid "he shall be ordered by the
mayor or other chiel executive officer of
the municipality to return to duty in his
former position in the fire or police depart-
ment, as the case may be, and his pension
discontinued: Provided, nowever, that this
provision shall not apply to any person un-

_til such person can and shall be restored to
his former position in such department.”

The petitioner Lecame a member of the
Fairmont police department Qctober 1,
1939 and served continuously on active duty
as a member of the depzrtment unul Jan-
uary 26, 1969, During his service he at-’
tained the rank of sergeant. In January
1969 he was adwvised by his physician thac
he was incapalle of performing the duties
0f a police cfficer. Under date of Febru-
ary 3, 1962 he applied in writing to the
Board of Trustees of the Policemen’s Pen-
sion or Relie Fund of the City of Fais-
mont for & Oc.maﬂeut d1sabmtv pension by
reason of physical injury on Jamuary 19,
1967 while on duty as a patroiman. By
letter dated February 13, 1969 the petitioner
was informed by the Trustees that his re-
quest for permanent disability pension had
been denied and the letter contained a re-
quest that the petitioner “furnish the pen-
sion board with medical reports showing us
why you should be put on disability pen-
sion.” -

After some corréspondence between an
attorney of the petitiover and 2 member of
the bLoard oi trustces the petifioner was
separately cxamined on April 2¢ by three
physicians who filed separate reports of his
condition, dated April 29, May 2, and Aey
21, 1969 Lut they were not convened as a
board of examiners to examine the peti-
tioner and they made no finding as to dis-

-ability.  Adter his examination by, those

doctors the petitioner institnied this manda-
mus proceeding and the court issued a ruie

i
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rerurnable February 14, 1970 and a hearing
was held on that day.

By order entered March 6, 1970, the court
found that the applicable statute had not
Leen complied with and ordered the
Trustees to appoint 2 Loard of examinérs
consisting of three physicians to examine
the pertitioner and determine whether he
was physically or mentally permanently
diszbled from performing his duties as a
police officer of the city of Fairmont from
and after January, 1969, Pursuant to that
order the Trustees dppointed a Leard of
medical examiners consisting of Doctors
Robert 3. Wilson, R. T. Humphries and L,
Dale Simmons who, aTter examining the
petitioner on Mareh 31, 1970, reported in
writing that the petitioner “Is so physically
or mentally permanentty disabled as o ren-
der necessary_his resirement irom all ser-
vices in the Police Department in the City
of Tairmont.” To that report, however
Doctor Fumphries appended 2 supple-
mental written statement that the petitioner
“would not be able to do heavy police work
that required handling drunks or arrests
for fear of injuring neck. Hc could he
able to do light johs and desk work.” By
separate notations on June 4th and 3th,
1970, Doctors Wiison and Simmons con-
curred i the supplemental statement of
Doctor Humphries. On thce basis of the
supplemental siatement to the effect that
the peritioner couid perform light jobs or
desk work, the Trustees rejected the ap-
plication of the petitioner for a permanent
disability pension. a

denied the peution for a writ of manda-
mus o require the Trustees to grant the
petitioner 2 disability pension on the groumd
tha:, as the rccord showed that the peti-
tioner can perform light jobs and desk
work, ke was not entitied to the disability
pension for which he had applied. The
court also reiused the prayer of the petition
for a writ to require & hcaring by the
cour: to determine whether the Trustecs
had evaluated the petitioner's claim for
permanent disability in an impartial and

unbiased manner, on the ground that it was
immaterial how other persons who re-
ceived disability pensions had been treated
or how the Trustees had interpreted the
provisions of the statute in the pasy; but
the court awarded a writ to reguire the
Trustees to promulgate reles and regula-
tions for the distribution of pension funds
according to the qualifications of those to
whom any portion of such funds should be
paid and the amounts paid pursnant to the
provisions of Sectian 17, Article 6, Chapter
8, Code, 1931, as amended.

[1-4] In determining whether the peti-
tioner is entitled to the permanent disabilizy
pension for which he has zpplied, and
which the Trustees have refused to gran:
him, it is necessary 1o ascertain the legisia-
tive intent in enacting the apolicable sizt-
ute, Section 18, Article 5, Chzpter 8, Code,
1931, 25 amended, in effect when the pe-
titioner hecame disabled in January, 1985.
"Enactments providing for police pensions
are to Le consirued in accordance with the
legislative intention, and the terms used are
to be given their reasonable meaning. Such
statutes and ordinances are to be construed
as a whole and together with related acts.
They are to be construed in accord with
their abject and purpose even if it is nec-
essary, in so doing, to restrict the force of
subsidiary provisions. Pension provisions
zpplicalle to members of the police force
will he liberally construed and ambiguities
resolved in fzvor of those to be beneiized.
# % #7762 C.I.S. Municipal Corpora-
tions, Section 388d. The intention of the

_Legisiature is ascertained from the pro-

visions of the statuie by the agplication of
sound and well-established canons of con-
struction, and the only manner in which
the will of the Legislature is expressed is
in the statute itself, In the construction of
statutes, it is the legislative intent mani-
fested in the stazaze that is important and
such intent must be determined primarily

irom the language of the statute. State

v. General Daniel Dlorgan Post No. 348
YVeterans of Foreign Wars of the United
States, 144 W.Va. 137, 107 S.EZ2d 333

T .

lut
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Statutes creating a pension and relief fund
for municipal employees shouid receive a
liberal consiruction. Cawley v. The Board
of Trustees of the Firemen's Pensicn or
Reliez Fund of the City of Beckley, 138
W.Va, 371, 76 S.EZ24 683; Sturm v. Sea-

monds, 122 W.Va, 333, § S E2d 227. .In.

ascertaining the legislative intent, effect
must be given to each part of the statute
and to the statute as a wheole so as to ac-
complish the general purpose of the legis-
lation. Whoodreef ». City of Nashville, 29
Tenn App. 428, 197 S.W.2d 4. Some of the
purposes of statutes providing for police
pensions are to promote efficiency, to en-
courage conrinuity of service, and to pro-
tect the employee and his family. 62 C.J.S.,
Municipal Corporations, Section 5834
State ex rel. Clemens v. Kern, 213 Ind.
315, 20 N.E.2d 5i4, 21 N.E.2¢ 141; Court-
ney v. Courtney, 231 Wis, 443, 20 N, W.2d

759,

[5] TItis reasonably clear, from the pro-

visions of ihe statuze, that the Legislature .

intended to provide disability pensions for,
a2 member of the police department of 2
municipality when his disability is such that
he can not perform all the services of an
active policeman and his ability to periorm
light jobs or desk work or office work
does not deprive nim of the beneiit pro-
vided by the statuze,

[6,7] The medical beard, after ex-
amining the petitioner, &s provided by the
statute, found that he is so physically or
mentaliy permanently diszbled as o render
necessary his rerifement from all services
in the police department of the city of
Fairmont, and though each of the doctars
individually by supplemental note stated
that the petitioner couid perform light jobs,
desk work or office work, such acts are
merely incidental and are not within the
ordinary duties of an active policeman. To
give the statute the effect of deuying 2
poiiceman a pension who is permanently
disabled to the extent that he can not per-
form the ordinary duties of an active po-
liceman bu: can perform desk duties, light

REPORTER, 2d SERIES

jobs or ofiice work, would defeat the pur-
pose of the Legislature in enacting the
statute and would permit the city to reduce
an employee in rank, level and dignity and
change his class of employment by requir-
ing him to accept a position which would
.accomplish that result even though the posi-
tion is in the police department. Any active
policeman can, of course, perform desk
duties or office work, but that is not the
ordinary or essenfial duty of a policeman.
Any person whe 1s physicaily unable to
perform the ordinary duties of an active
policerman can, of course, perform desk
duty or office work ir a police department.
Otherwise stated, though an active police-
man can, of course, discharge such in-
cidental duties as desk work or office work,
a disabled person who is physically and
mentally capable only of doing desk work
or office work or answering the telephone
in a police department is ¢learly incapable
of performing the ordinary duties of an
active policeman. Though the statute uses
the words “all service” it is clear that the
Legislature meant zll ordinary services of
zn active policeman and did not intend to
deny a policeman, who because of perma-
nent disability is incapable of performing
alt the ordinary services of an active po-
iiceman, his pension because his permanent
disability does not prevent him from doing
desk duty or ligh: office work. This
Court accordingly holds that under the
stattire, Section 18, Articie 6, Chapter &,
Code, 1931, as amended, in eifect in Jan-
wary 1969 when his disability occurred, a
member of the police department of a mu-
nicipality who is permanently disabled to
the cxtent that he can not perform zll the
ordinary services of an active policeman,
and whe has satisfied the other regquire-
ments of the statute, is entitled 10 the pen-
sion provided Ly the siatute and it is the
duty of the Board of Trustees of the Po-
licemen's Pension or Relief Fund of the
municipality to award him such pension
from the date of the ocourrence of such
disatility; and such duty may be eniorced
in & mandamus proceeding.

\mwl
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In Mainellz v, The Board of Trustees of
the Policemen’s Pension or Relief Fund of
the City of Fairmont, 126 W.Va. 183, 27
S.EZd 486, a suit for declaratory judgment
by & policernan ageinst the Board of
Trustees of the Policemen’s Pensian or Re-
lief Fund of the city in which a judgment in
favor of the plaintiff was reversed because

the city and its mayor who were necessary

parties, had not been made parties to the
suit, this Court, in considering the same
statutory provision involved in this pro-
ceeding indicated cleariv that the legisla-
tive intenft in enacting the statute was that
g policeman who wsas disabled 1o the extent
that he was physically and mentally unable
io perform the duties of an active police-
marn, was entitled o the pension provided
by the statute. In the opinion this Court
said: “If the plaimif? is physically and
mentally able to periorm the duties of zn
active policeman, clearly he iz not entitled
to a pension, but if such disability exists his
right thereto is equally clear,”

In Pueblo Firemen’s Pension Board w.
Hibersbarger, 132 Colo. 344, 283 P.2d 332,
the Supreme Court of Coleorado held, under
the statnte considered in that case, that 2
city fireman who was injured In an zc-
cident arising out of and in the course of
his employment and was disabled from
functioning ad a firémdan, wds entitled to
pension and could not be required to fill a
non-classified position as telephone switch-
board operator in another city department.
The statute under consideration in that case
is similar to and aimost identical with the
statute involved in this case and contains
these provisions: “If any member or of-
ficer of any fire department shall become
mentally or physically disabled so as o ren-
der necessary his retirement from service
in such department, said board of trustees
shall retire such member from service in
such department, and he shall recetve from
the pension fund an amount equal to one
hali of the monthly salary received by him
at the time he shail Become so disabled.
# = %" TIn the opinion the court said:
“Tt is manifest from reading the {foregoing

130 §.5.23—55%2
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legislative enactment that once the peti-
tioner’s disability was established (as was
done in this case) that it was the mandatory
duty {as evidenced by the word ‘shall’) of
the Board to retire the petitioner and grant
his pension. The Board recognized the
petitioner’s disability by relieving him of
his dutles as captain in the department.
Wa think that the statute is clear and ifree
from ambiguity and is capable of only one
interpretation, :f interpreration be re-
quired.” It is irue that the provision thart
the board ‘“shall retire such member from
service in such depariment,” does not con-
tain the word “all” which appears in 2 sim-
ilar provision of the statute here involved,
but it is evident that the provision in the
Colorado s:tattie related to all services in
the department.

In Simmons v. Policemen’s Pénsion Com-
mission of Borough of Deal, 111 N.J.Law
134, 166 A. 925, the court held that a po-
liceman, who while on duty as a motorcycie

policeman was seriously and permanently__

injured and sustained an impairment of
hearing and of vision but who was able to
perform desk duty or other similar duiies
in the performance of which perfect hear-
ing and evesight were not essential, was en-~
titled to a pension under 2 statute which
provided that & member of a police or fire
department could retire by reason of injury
or disease. In the opinion the court used
this pertinent language: “If a policeman is
unable 1o perform the ordinary evervday
duties of a policeman, and is permanently
unfitted therefor, he is under permanent
disabilicy, and it is no answer to say that
the s:atute does not entitle him to retire, be-
cause he is able to sit at a desk and make
entries in a book. * * % We think the
theory of our statute is that a fireman is a
firerman, a policeman a policeman, and

neither a desk clerk: and that a poiiceman

permianently disabled ro do his ordinary du-

ty as such and octherwise within the statute
{s entitled to invoke it.” Here the petition-
er is a policeman not a desk clerk or an of-
fice worker, just as the New Jersey police-
man was a peliceman and net a desk clerk,
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The petitioner is a policeman, act a desk
clerk; and a cesk clerk is not a policeman,

The motion te reverse is granted and the
final judgment of the Cireuit Court of

Marion County, to the extent that it denies

the right of the petitioner to the pansion for
which-he made application 1o the Trustees,
is reversed and se: aside and this procecd-
ing is remarded 15 that court with direc-
tions that it issue a wrii to require the de-
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fendants, as members of the Board of Tros-
tees of the Policemen's Pension or Reliel
Fund of the City of Failrmonr, and their
successors in that office, to 2ward the peti-
tioner the pension for which he has made
proper application; such pension to be ef-
fective from the date of the diszbility of
the petitioner in January 1949,

MMotion 1o reverse granted; reversed and
rerpended with directions,
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NO.

IN THE
SUPREME COURT OF APPEALS
OF
WEST VIRGINIA

STATE OF WEST VIRGINIA

ex rel. WILLARD H. ERWIN,
JR., In his capacity as
Chairman of the Civil

Service Commission of the
State of West Virginia;
CHARLES M. KINCAID, in

his capacity as a Commis-
siocner of the Civil Service
Commission of the State of
Wesf Virginia:; BILL J.
WELLMAN, in his capacity

as a Commissioner of the
Civil Service Commission

of the State of West Virginia;
and LOWELL D, BASFORD, in

his capacity as Acting Director
of Personnel of the Civil
Service System of the

State of West Virginia and
Secretary of the Civil Service
Commission of the State of
West Virginia,

Petitioners,
v. Original Jurisdiction

(Mandamus)

GLEN 3. GAINER, JR.,
West Virginiaz State Auditor,

Respondent.

MEMORANDUM OF LAW IN SUPPORT
CF PETITION FOR WRIT QF MANDAMUS
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As indicated in the petition for writ of mandamus filad
with this Court on July 10, 1985, the Commissioners of the West
Virginia Civil Service Commission, the Director of Personnel of
the West Virginia Civil Service System and the Secratary of the
Civil GService Commission of the Stzte of West Virginia
(hereinafter "Petitioners™) are requesting that this Court compel
the West Virginie State Auditor te process pavyroll decumentzticon
and issue warrents for the pavment of (i) the regular salaries,
including the statutorily authorized five percent (5%) cost of
living adjustment for fiscal year 1985-86, for emplovyees of the
State of West Virginia on & prorated basis, and (ii) the
incremental salary increase for years of service authorized by
W.Va. Code § 5-5-2, in Iump sum form. In support of the petition

and this memorandum of law, Petiticners represent as follows:

I. STATEMENT OF THE CASE

By memorandsz dated June 27 and July 2, 1985 (see
Exhibits A and B to Petitien), John F. MecCuskey, as Commissicner
of the Depariment of Finance and Administration of the State of
West -Virginia, directed all heads of the various depsartments and
agencies of the State te¢ submit te the Department of Finance and
Administration as part of the pavrell precess (i) a wregular
payroll requisition for salary for State emplovees for their
regular salaries, salary, including the legislatively authorized
five percent (3%) cost-of-living zdjustment oz fiscal vear 1986
for the pay period ending at ncon., July 15, 1985 (hereinafter all
such regular sslaries shzll be referred te as the "Regular
Salaries™), and (ii) a separzte supplementzl pavyroll requisition
for a lump sum peymeni of the incremental salary increzse based on
vears of service authorized by W.Va. Code § 5-5-2 (hereinafter the
"§ 5-5-2 Yeaxrs of Service Payment”). In early July, 1985, these

o
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requisitions were tendered tc the Department £ Finance and




Administration for its review and approval as part of the payroll
process. On or azbout July 3, 1985, the requisitions of 46 various
departments and agencies of the State of West Virginia were
transmitted by the Department of Finance and Acdministration to
Glen B. Gainer, Jr., West Virginia State Auditor {(hereinafter
"Respondent’) as part of the process necessary for issusnce cf a
warrant by the Respondent zauthorizing payment o the Regular

Szlaries and the § 5-5-2 Years of Service Payment.

In reliance on & June 28, 1985, Opinion of the Attorney
Generzl of West Virginia {see Exhibit C to Petition), addressed to
the Respondent .(hereinafter the "AG Opinion”), Respondent
rejected and returned ©to the Department o¢f Finance and.
Administrzation all the requisitions for payment of the Regular
Salaries and 211 requisitions for payment of the § 5-5-2 Years of
Service Payment. As reflected in the handwritten transmittal note
from Don Adams of the Auditor’'s staff, the Respondent is seeking
to have the § 5-5-2 Years of Service Pavment included as part of
the requisitions for Regular Szlaries znd paid on a pro-rata basis
over the course of the normal pay periods in the fiscal year,
rather than on & lump sum basis payable at the beginning of the
fiscal vear. As the return of the requisitions for both the
Regular Salaries and the § 5-5-2 Years of Service Pavment togsther
with the nots of Mr. Don Adams indicate, Respondent has been
utilizing the § 5-5-2 Years of Service Pazyment in 2z lump sum as a
basis for not paying the Regular Sazlaries. See Exhibit D to

Petition.

O July 9, 1983, the Petitioners weres informed that
Respondent had modified his position regarding his prior refusal
to process the requisitions for the Regular Salaries due employees
of the State of West Virginia. It is the understanding of the

Petitioners that the Respondent's positicn, as modified, is that




regular salary requisitions submitted during July, 1985, will be
processed by the Respondent and warrants directing payment of the
Regular Salzries will be issued. Howevexr, the Petirtioners have
been informed that Respondent (i) will nioft process or issue

warrants for a lump sum payment of § 5-5-2 Years of Service Payment
as of the beginning of this fiscal year and (ii) has ecnly agreed to
process .and issde warrants for the payment of the Regular Szlaries
of the emplovees of the State of West Virginia for requisitions

submitted during July, 1985 -- not beyond July, 1985.

II. ARGUMENT

Al TEEZ BASIS OW WHICH THE RESPUONDENT HAS
REFUSED TO PROCESS REQUISITIONS AND ISSUE WAR-
RANTS FOR PAYMENT TO STATE EMPLOYEES FOR {i)
REGULAR _SATARIES PRORATED OVER THE EMPLOYEER'S
NORMAL PERICD OF EMPLOYMENT AND (ii) THE W.VA.
CODE § 5-5-2 YEARS OF SERVICE PAYMENT IN A& LUMP
SUM IS (a) NOT SUPPORTED BY CONSTITUTIONAL,
STATUTORY, OR CASE LaWw AUTHORITY, AND (b) RE-
FUTED BY THE DELETION OF EXPRESS PRORATION
LANGUAGE FROM W.VA. CODE § 5-5-2 WEICH HAD BEEIN
SET FORTH IN W.VA. CCDE § 5-5-2"35 PREDECESSOR,
W.VA. CODE § 5-5-4.

As reflected in the Statement of the Case and in the
Patition, the AG Opinion is the basis on which the Respondent has
refused to process requisitions and issue warrants for (i) z lump
sum payment of the § 5-5-2 Years of Service Payment and (Ii)
Regular Salaries submitted subsequent to July, 1985 which do not
include the § 5-5-2 YTears of Service Payment on a proratad basis.
As the June 28, 1983 AG Opinion indicates, the Attorney General
concluded that the payment of the § 5-5-2 Years of Service Payment
in a Ilump sum is unlawful. The AG Opinion is predicated upon the

following legal factors:




(1) Some of the language of W.Va. Code § 5-5-1 et seq.,
referring te the § 5-5-2 Years of Service Payment as a "salary
incredse” and, zlternmatively, as an "annual salary incresase” (AG

Opinion at pp. 1-3);

(2} The provisions of W.Va. Code § 6-7-1 providing
that the salary of all State gfficers shall be pzid in equal
moenthly instzllments as conscrued along with W.Va. Code §§ 12-3-
10, I3, 132 (AG COpinidn at p. 37

(3) A comparisocon of zllegedly similar provisionms of
W.Va. Code § 184-4-1 et seg. relating to teachers and school
personnel {(AG Opinion at p. 3);

{4} The provisions of W.Va. Code § 12-3-13 providing
that salaries of officers and emplovees shall noct be paid before

services have been renderad (AG Opinion a2t pp. 3. 4-5); and

(5} Article VI, Section 38 of the West Virginia
Constitution, which, zmong other things, specifies ". . . 0o
extra compensation shall bes granted or allowed to any public
cfficer, ageni, servani, or contractor after the sarvices shzll
have been rendered or the contract made. . . ." [Emphasis added]

(AC Cpinion atc p. &)

1. Tegislative Intent Indications

Initially, it 1s significant to ncte that ncne of the
legal provisiens relied upon in the AG Opinieon prchibit a lump sum
payment of the § 5-5-2 Yezrs of Service Pavment. The fact that
some of the language of W.Va. Code § 3-5-1 spezks in terms of a
"salary increase' and the language of W.Va. Code § 5-53-2 refers to

an "annuzl salary increase” is not dispositive and does not




indicate that such a salary increase must be prorated over the
entire fisczl year. Indeed, the AG Opinion recites no
constitutional, statutory, or case law authority for the

propositicen that use of the terminology "salary increase” or
)

‘annual szlary increase’” reguires the § 5-5-2 Years of Service

Pavment to be prorated.

Betcer evidence of legislative intentien regarding § 5-
5-2 than a simple assertion that use of words "'salzary increase’
and "annual salary increase' precludes lump sum payments, is found
inn & comparison cof the language o the predecessor provision to
W.Va. Code § 5-5-2, formerly found at W.Va. Code & 5-5-4. That a
proration of the § 5-5-2 Years of Service Fayment is not
attheorized is revealed by the specific languags delated from § 5-
5-2 .when compared to the previous, most anzlogous statutory
provision amended as az result of the 1984 legislative amendment
and reenactment resulting in the current W.Va. Code § 5-3-1 et

seq. Section 5-5-2 provides:

"Effective for the Zisczl year beginning
the first day of July, one thousand nine hundred
eightyv-five, every eligible employee with three
or more years of service shall receive an annuzal
salary increase equal to thircy-siz dollars
times the emplovee’'s vears of service, not to
exceed twenty vears of service. . In sach fiscal
vear thereafter znd on the firzrst day thereol,
each such employee shall receive an annual
increment inecrease of thirty-six deollars for
such fiscal wvear: Provided, that every employee
beccoming newly eligible as 2 result of meeting
the thres vears of ssrvice minimum requirement
on the first day of July in any Ifiscal vyear
subseguent to ¢ne thousand nine hundred eighty-
five, shall be entitled to the annual salary
increase equal te the zforesaid thirty-six
dollars times the emplcyee’s yvears of service,
where he has not therstofore received the
benefit of any such increment computation; and
shall receive a single annual increment increase




thereafter of thirty-six dollazrs for each such
subsequent £fisczal year. These incremental
increases shall be in addition fto any across-
the-board, cost-ocf-living or percentage salary
increases which mey be granted in any fiscal
vear by the legislature. This article shall not
be construed to pronibit other pay increases
based on merit, seniority, promotion or cther
reason, LI funds are available foxr such cther
pay increzses: Provided, however, that the
executive head of ezch spending unit shall first
grant the Therein mandated increase in
compensation te all eligible employees oricr to
the consideration oI any increases based on
merit, seniority, promeotion or cther reason.”

By comparison, the predecesscr provision, W.Va. Code § 5-5-%,

razads:

"Effective for the fisczl year beginning
the first day of July, one thousand nine hundred
seventy-six, every eligible employee who was an
employee of the State on the first day of
January, cne thousand nine hundred seventy-six,
and who has been conrinucously emploved there-
after, shall receive a cost-of-living increase
of one throusand dollars in the annual rate of
compensation which he was receiving as of the
thirtieth day of June, one thousand nine hundred
seventv-six, such increase to be proratad over
the emplovee's normal pavy period. This article
shall not be construsd to prohibit other pay
increases based on merit, seniority, premection
or cther reason, if funds are availzsble for such
other pay L1ncreases: Provided, that the
executive head of such svending unit shall first
grant the herein mandated increase in rate of
cempensation to all eligible employees prior to
the considerztion of any increases based on
merit, seniority, promotion or other reason.’
[Emphasis added]} [Underscroed language deleted
when reenacted as W.Va. Coede § 3-5-2].
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The pricr W.Va. Code § 5-5-4 provisions relating to a
thousand deollar cost-of-living, across-the-board, salary
increase, mandzated fthat emplovess with service prior tu the
effective dare of that steatutory provision, July 1, 1978, be
granted z one thousand dollar cost-of-living increase in their
annual rate of compensation 1f (i) those employses emploved as of

July 1, 1976, were continuously emploved from Jznuary 1. 1276 and

thereafter and (ii) ". . . such increzse [was] . . . prorated ocver

the emplovee's neormal pav pericd.” Such provisions are

conspicuocusly and significantly absent from current W.Va. Code
§ 5-5-2.

The Legislature’'s amendment and reenactment of  a

statute Elimipating express language requiring (i)_proration and

(ii) contifiGous employment, strongly evidences that proration of
the § 5-5-2 Years of Service Pavyment over z State employee's
normal pay period is not what the Legislature intended. Had the
Legislature intended for the § 5-5-2 Years of Sarvice Payment to.
be prorated over an employee’'s normal pay period, as asserted by
the Respondent in reliznce on the AG Opinion, the Legislzsture, in
copving the predecesscor of § 5-3-2 -- 8 5-5-4 -- simply had to
reanact the already existing explicit prorztion language of W.Va.
Code § 53-3-4. This express deleticn is the best, extant evidence
of the legisiative intent regarding the incorrectness of the
conclusion ©of the Attorney Generzl and, by extension, the
Respondent, that it is not lawful for the § 5-3-2 Years of Service

Pazvment to be made in a lump sum.

In an instance in which the Czlifornia legislaturs
omitrted language in a subsequent enactment related to the same
subject matter, the California Court of Appeal, First District
held:




"The c¢ourts may not speculate that the
legislature meant something other than what it
said. Nor may they rewrite a statute to make it
exprass an intentficn not expressed therein.
(Eennigan v. United Pacific Ins. Co. {(1975) 33
Cal.Aapp.34 1, 7, 125 Cal. Rptr. 408, 412). where
the Legislature cmits g particular provision in
2 lster enactment related to the same subject
matter, such deliberace cmission indicates =
different intention which may not be supplanted

in the process of judicisal construction. (Seae
Signel 0il & Gas Cc. wv. Bradbury (1960) 183
Czl.App.2d 40, 51, & Cal.Rptr. 735%)." [Emphasis

Surplied] Xaiser Steel Corporaticn v. County of
Scolanc, 1533 Cal.Rptr. 346 (1979). '

The Florida Supreme Court in an analogous situation asserted:

"The cmission of a weord in the amendment of
a statute will be assumed to have been inten-
ticnal. And, where it is apparent that substan-
tizl portions of & statute have been omitted by
praocess of amendment, the courts have no express
or implied authority to supply omissions that
are material znd substzntive, and not merely
clerical and unconsegquential.” Carlile v. Game
and Fresh Water Fish Commissien, 3534 So.2d 362,
364-3635 (Fla. 197%).

This same rule of determining legislative intent has been followed
in other Jjurisdictions. See Tarver v. Dix, 421 N.E.2d 693
(Ind.App. 1981):; Van Orman v. State, 416 N.E.2d 1301 (Ind.App.

1381). As & result of the omission of the proration languags Zrom

W.Va. Code § 5-5-2"35 pradecessor provision, the lsgislative
intent had to be feor no proration of the § 3-5-2 Years of Service

Payment.




2. The W.Va. Code § 6-7-1 Tnapplicability

The second facter on which the AG Opinion is predicated
is W.Va. Code § 6-7-1, which sets forth that the salary of all
State officers shall be paid in equal monthly instzllments, in
conjunction with 2 prior opinion of this Couxt ceonmstruing W.Va.
Code § 6-7-1 along witb.W.Va:.Code §§ 12-3-10, 13, and 13a. The AG
Opinicn clearly reveals on page 3 that W.Va. Code § 6-7-1 does not
apply to State emplovees. It only applies to officers. W.Va. Code
§ 6-7-1. Consequently, this statute, standing alene, is
inapplicable to the determinaticn of the lawfulness ¢f any lump

sum payment to Starte emplovees.

Likewise, any reliance on this Court’'s ruling in State
ex rel. Graney v. Sims, 144 W.Va. 72, 105 S.E.Zd 886 (1958), that
W.Va. Code 6-7-1 and W.Va. Code &§ 12-3-10, 13, and 13z should be

read in pari materis to s2llow the Respondent for efficiency and

sconomy reasons to promulgate rules and regulations for the time
and manneaer of submission of payroll reguisitions doces not support
the conclusion that thess statutory provisicons prohibit a lump sum
pavment of the § 5-3-2 Years of Service Payment. The Craney

opinicn ¢onstruing in pari materia the provisicns of W.Va. Code

§§ 5£6-7-1 and 12-3-10, 13, and 13z, holds only that these statutes
avthorize the Respondent to designate, by promulgated rules and
regulations, the time for presentation of payroll regquisitions to
ennable State emplovess and other ofifiicials to rTeceive

cempensation for service on or zbout the end of the month In which

such services are rendered. Graney, supra at 80-82, 105 S5.E.2d at

8§92-893. This Court's Graney opilinion nowhsre indicates support

for a2 prohibition of the lump sum pavment of the § 5-5-2 Years of

Service Payment.




A further reasen for the lack of support for the
Attorney Ganeral's position and, by extension, the Respcondent's,
is that a2 ecriticsl fact relied on by this Court in its Granev

opinion is absent in this case: In Graney, the Auditor had

promulgated a rule pursuant to W.Va. Code § 12-3-13z. As
evidenced by the notarized statement-of the'Secretary of State_of
West Virginia, attached hereto as Exhibit 1, and the affidavit of
Lowell D. Bastford, one of the Peritioners, zttached hereto as
Exhibis 2, nec such rule or regulation has been filed with the
Secretarv of Stdte ag§ ragquired by W.Vz. Code & 29A-2-5 and the
Auditor’s cffice has informed Mr. Basford thaf no such rules or
‘regulation relating teo payrell regquisitions now exist. Because of
both the legal issue difference and the factual variance from this
lump sum payment case, the Grzney opinion offers no suppert for

the Respondent’ ' s position.

3. The Performance of Services
Before Pzvyment Contention

The third of the Tactors relied upon by the Respondent
under the terms of the AG Opinicon is W.Va. Code § 12-3-13 which

speciiies

"No money shzall be drawn from the Treasury
to pay the salary of any officer of emplovee
before his services have been randered.”

It is sbvious that the payment of the Regular Salaries pursuant to
requisitions which prorate the Regular Salazries over the
respective employea’'s normal pay periced does not violate W.Va.
Code § 12-3-13! £ is also beyond dispute that W.Va. Code § 12-3-
13 dees zmot prohibit all lump sum payments. IL is merely_one
statute related to the time of payment of salaries. Indeed, the

Attorney General in a Decsmber 2, 1977, opinion to the then
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Chairman of the Joint Committee on Government and Financs, the
Hon. William T. Brotherzon, Jr. and the Hen. Denald L. Kopp,
expressly stated that . . . accumulated annual leave legally mav
be paid te such State employees in a lump sum upon termination of

¥

their employment with the State.” A copy of this Attorney Genexal

Opinion is attached hereto as Exhibit 3.

FTurther supportiing the fzct that W.Va. Cods § 12-3-13
does not prohibit the § 5-5-2 Yesars of Service Payvment in a lump
sum 1s the incorrect assumption contained in the AG Qpinion that
emplevees who receive such a payment will have performed no
services for the State at the time of recelpt a lump sum payment.
(AG Opinion at p. 4-5) This assumption overlcooks the language of
W.Va. Code § 5-5-2 which expressly conditions receipt of the § 5-
5-2 Years of Service Pavmenit on having performed three (3) vears
cr-more=qf service.for the State znd being employed on the first
day _of eszch fiscal.year after which each such employee has a

mimimum of three (3) vears of servide, W.Va. Code § 5-3-2.

Entitlement to snd vesting of the right to raceive the
§ 5-5-2 Years of Servicsd Payment occurs when State employees with
the necessary vears of priof service are 2lse employees on the lst
day of July, 1%83. Tor gquzlificaticn £or this payment in
subseguent fiscal vears, the respactive esmployess must zlso be
emploved as of the first day of esach subsequent fiscal year.
Conseguently and prior to the time by which State employees may
receive this pavment, each State emplovee will have had to have
performed and is performing services for the State of West
Virginia. FTor this reason, the portion of the AG Opinion that a §
5-5-2 Years of Service Pavyment in a lump sum violates W.Va. Code
§ 12-3-13"s prohibition of payment of salary before rendering of

services is based on an incorrect assumpition.




Secondly, the AG Opinion hzs a misplaced reliznce on
this Court’'s opinion in the case of State ex rel. Lippert v. Sims,
143 W.Va. 542, 103 S.E.2d 533 (1958). The AG Opinion utilizes the

Lippert opinion to support its contention that the § 5-5-2 Yaars

of Service Payment in a2 lump sum would be receiving compenszation
prior to the rendition c¢f service in vielation of W.Va. Code § 12-

3-13. It is True that Lippert, supreg at 549%, 103 S.E.2d4 at 537,

sets forth this Court’'s holding that W.Va. Code § 12-3-13 ". .
is certainly broad encugh if any such legislation was needed to
prohibit the peyment [of a salzary] to any person who had rendered
no service to the State.” [Emphasis Added] However, the AG

Opinion fails to mention that the Lippert opinion also indicates

that (i) the proscripticn of W.Va. Code § 12-3-13 is applicable

only '""[i]ln the absence of wvalid 1legislation to the
contrary. . ... Lippert, supra at 549, 103 S.E.24 at 538 and

(1i1i) the case arose from the context of an emplovee attempting to
force the auditor teo pay her for a period of time during which she
was not empicyed by the State. Lippert, supra at 5348, 103 S.E.2d
at 537.

In the factual context of the refusal of the Respondent

o process requisitions and issue warrants for the § 5-5-2 Years

of Service Payment in & lump sum, no employeés or the STate _will be
paid any money when no services have been performed by each such
emplovee for the State: Furthermors, the provisions of W.Va. Code
§ 5-5-1 et seq., constitute wvalid legislation overcoming the
proscriptions of W.Va. Code § 12-3-13. Lippert, suora at 549, 103
5.E.2d at 538. As such, W.Va. Code § 12-3-13 is not a bar tc the

§ 5-5-2 Years of Service Payment in & lump sum.




4. The Apalogy to Chapter 184a. Arzticle &

A fourth factor utilized to support the Respondent's
position as set forth in the AG OUpinion is the comparison of
z2llagedly similar provisions of the West Virginia Code, W.Va. Code
§ 18A-4-1 et sea., which relate, among other Ehings, te
compensation ﬁor#feachers and other school personnel and this
Court's opinion in State ex rel. Pavne v. Board of Education of

Jefferson County, 135 W.Va. 349, 63 S.E.2d 579 (1951), which

construed a predecessor statute similar to Chapter 18A, Article 4.

This comparison is set forth on page 3 of the AG Opinion.

It is set forth in the AG Opinion that the purpose of the
§ 5-3-2 Years of Service Payment was . . . generally considered
an effort to provide some degree of parity batween educztors and
other State employees.” Relying on this allegation for which no
authority is recited, it 1s contended that it is relevant that the
Legislature awarded incremental szlary increases Lo teachers and
other school service personnel on a montnly basis. Haowever, the
AG Opinion fails to mention that the case cited in suppert of this

proposition, State ex rel. Payne v. Board of Education of

Jefferson County, 133 W.Va. 349, 63 8.E.2d 57¢ (1951}, arose from

a factual background of a2 statutory enactment in which the statute

expresgsly set forth the petitioner-teacher's salary on a menthly
basis. Pavne, supraz at 3531-332, 63 S§.E.24 5381-5332. ©No¢ such

specification is contained in W.Va. Code § 5-5-2 and, as

previously indicated, language which would have required a
proration of the § 5~5-2 Yezrs of Service Payment was omitted £rom
W.Va. Code § 3-5-2.

Alsa, a perusal of Chapter 18A, Article &, reveals that
the statutory provisions relied upon by the AG Opinion support the
propriety of allowing a lump sum payment of the § 3-5-2 Years of

Service Payment. W.Va. Code 184-4-9 includes this:

“1b-




a wte e
WO

Notwithstanding any other provisions of
this chapter and chapter eighteen [§ 18-1- et
seq 1, the numbexr of pays to be made during the

hool year to the various classes of emplovees
shall.be determined by the board: Provided, that
the sum of such pays for any employee does not
exceed the squivalant of an znnual salary based
upen twelve calendar months. In the event a
Leacne“ or other emplovee is not paid the full
salezy or wage earned in the fiscal vear in which
;ne WOTR is performed, , the unpaid amount m may be
22l paid aurlng July and August of the following
fiscal year. Aadus;ﬁents for time loss due to
absence may be made in the next pavy check
following such time loss.”’ |Empnasis Added]

B VI d
e 5

This provision expressly authorizes the various county Boards of
Education to determine the number of pay periods for tazachers and
other scheoel personnel, for the payment of wages or salary sarned

in = prior fiscal vear during July and aAugust cof the fcllowing

fisczal vear, and adjustments for the overpayment of a salarv or

wage during one pay period by a reduction in a salary or wages pai
in the next pay perisd. Another section, W.Va. Code 18a-4-8Ba,

specifying service peérsconnel minimum monthly salaries expressly

states the salaries on & monthly basis. Finally, W.Va. Code

§ 18A-4-10za authorizes the payment of 2 bonus for unused days of

personal leave. It provides:

"County bozards cf educsticon are autherized
to pay to their emploveess or to defined groups
thereoi, fcr the ©purpese of reducing
absentseism, 2 bonus at the end of z2n employment
term £for each unused day of personal lszave
accumulated by the emplovee during that
employment term.” [Emphasis Added]

Simply stated, the compariscn urged in the AG Opinicn of

-15~-




the various provisions of Chaptexr 184, Article &, doces not support
any argument that the § 5-5-2 Years cof Service Payment may not be
made in a lump sum. Rather, certain of these provisions allow a
lump sum payment of a bonus (W.Va. Code § 18A-4-10a), the payment
for days for which services have not yet been performed (W.Va.
Code § 184A-4-9), delegation of the determinzation of the number of
pay periods and the amounts of such payments subject to a.maximum‘
limit of the total annuzal salary (W.Va. Cocde § 18A-4-9), and
payment for services perfcrmed in a prior fiscal year during the
nex:t (W.Va. Code § 18A-4-9). With the possible exception of
delegation of determination of the number of pay periods, all of
these provisions referred to in this memorandum as cited are, in
fact, improper under the analysis of the AG Opinion. The
inescapable conclusion is that the 4G Opinien's analogy to Chapter
184, Article 4 does not support his contention that the payment of

the § 5-5-2 Years of Service Payment in & lump sum is unlawful.

5. The Absence of an Article VI,
§ 38 Constitutionzl Prohibition

The final factor relied wupon by the AG Cpinicn in
support of its contention that the § 5-5-2 Years of Service
Payment in a lump sum is unlawful is Article VI, § 38 of the West

Virginia Constitution which sets forth in pertinent part:

"No extra compensation shall be granted or
allowed to any public officer, agent, servant or
contractor, after the services shall have been
rendered and the contract made; ' "
[Emphasis Added]

- . . .

On page &4 of the AG Opinicn, it is included that a lump sum oxr bonus
type payment for public employees or contractors is not allowed by
Article VI, § 38. This assertion is too broad in its application

and has no application to a § 5-53-2 Years of Service Payment in a

-1l6-




lump sum. This is because W.Va. Code § 5-5-2 provides a measura ¢f
increased compensation for individuals employed as of the lst day
of July of 1985, who have at least three (3) prior vezrs of

service. As such, it is a measure of current comrpensation to be

paid utilizing pricr vears of service for the State aleong with
performance of current services on July 1, 1985, As such, the
§ 5-5-2 Years of Service Payment is not extrz compensation paid
arfter services have been rendersd within the mezning of Arcicle
VI, § 38. Highlighting the analftical error of the AG Opinion’'s
Article VI, & 38 analysis is the fzct that this constitutional
provision does net contazin language in any way prohibiting any
lump sum payment to State emplovees while they are currently

performing services for the State,

Farther dispatching the AG Opinion's constitutional
argument 1s 1ts misplaced reliznce on this Court's Springer wv.
Board of Educatiocon of Chio County, 117 W.Va. £13, 183 3.E. 692

(1936), opinion: The Springer case relates to the portion of
Article VI, § 38 which provides that "nor shell the salary of anv
public officer be increased or diminished during his term of
office. . . ." Springer invclved the guestion of wherther it was
unconstitutional tc increase the salary of a public official --
the superintendent of schools of Ohic County, West Virginia --
during his term of office. In concluding that the increase in
salary in the Springer case was constitutional, the Supreme Court
of Appeals of West Virginia was not discussing the first clause of
Article VI, § 38 relating to extira compensation after sarvices

have been rendered. Springer, supra at 415, 185 S.Z. 693 (1338).

For this rezson, the Springer opinion grants no support to the AG
Opinion’'s argument that § 5-5-2 Years of Service Payment in 2 lump

sum is unconstitutional.




As a review of the lzgal factors ralied upon by the
Respondent through his reliance on the AG Opinion indicates, not
one of the facters surports the AG Opinion conclusion that a § 5-
5-2 Years of Service Payment in a lump sum is unlawful. Likeﬁise,
none support rthe Resvondent's refusal to process and issue
warrants for the Regular Salaries which do not include a prozated

portion of the § 5-5-2 Years of Service Payment.

B. IN THE ABSENCE OF TEE FACTORS ON WHICH
THEZ RESZONDENT MaAY REZFUSE TC PROCESS AND ISSUE
WARRANTS FOR PAYMENT OF REQUISITIONS SUBMITTED
TO HIM FOR STATE EMPLOYEES' REGULAR SALARIES AND
THEIR W.VA. CODE § 5-5-2 YEARS OF SERVICE PAY-
MENT., THE ISSUANCE OF A WRIT O0OF MANDAMUS
REQUIRING THE RESPONDENT TO PRCCESS AND ISSUE
WARRANTS FOR PAYMENT OF THE REGULAR SALARIES AND
TEE § 5-5-2 YEARS OF SERVICE PAYMENT IS PROPER.

As this Court has indicated in Stzte ex rel. Foster v.
Gainer, 272 S$.E.2d 666 (W.Va. 1980), the provisions of W.Va. Code

§ 12-3-5 specify when a requisiticn to the Auditor is sufficient

autheority for issuing & warrznt 2 pavmenit. The provisioens of
W.Va. Code § 12-3-5 are:

"Whnen appropriation has beszn made by law,
subject to the order or pavakle on the requisi-
ticn of a particular officer, board. or person,
the ozxder or requisition in writing of such
officar, board, or pverson shall be sufficient
authority to the auditor to issue his warrant
for the same or any part thereof. Provided, that
the approprizticn has not expired and the amount
therecf shall not be exceeded."”

In addition, this Cour:t enumerated through refereance to 45 Op.
Atty. Gen. 583, 601 (1954) those factors which Jjustify an

auditor’'s refusal to pay 2 requisition. These are:




"a., If there is no appropriation for the
propoesed expenditure;

"b. 1f there is no statute, tate or
Federal, authorizing the preposed expenditure;
'c. i1if -the statute zuthorizing the pro-
posed expenditurs is unconstitutional;

L}

"d. if the sppropriation for the proposed
expenditure is not for a public purpose;

"e. 1f the requisition for the propocsed
expenditure shows on its face that it is for a
public or other lawful purpose, but the Auditor
has reasoconable procof available that, in faet,
the money has bsen spent, or is proposad to be
spent, for perscnal or private gain."

State ex rel, Foster, supra at 867.

In this case, (i) there is no dispute thaz an appropria-
tion has been made for payment of either the Regular Salaries or
the § 5-5-2 Yezrs of Service Pavment, (ii) there is a statute
authorizing rhe proposed sxpenditure for both Regular Salaries
and the § 5-5-2 Years of Service Payment, (iii) there is ne basis
for holding the Regular Szlaries’ statutory provisions or W.Va.
Code § 53-5-2 unconstitutionzal because of 2 lump sum payment of the
§ 5-5-2 Years of Service Pavment, (iv) the zppropriation of both
the Regular Salaries and the § 5-5-2 Years of Service Payment is
for a public purpese, and (v) there is no contention that any
Regular Szlaries payment or § 5-3-2 Years of Service Payment have
bean or are proposed to be spent for znything other than 2 lawiul

or public purpose. o

Bacause none of the reasons for which the Auditor may
refuse to process requisitions for the expenditure of public funds
and issue warrants for payment of such recuisitions exists, it is

inappreopriate for the Respondent/Auditor to sSubstitute his




opinion or judgment for that of the various State departments and
agencies seeking payment for each's eligible employees of the
Regular Salaries on a prorated basis and the statutorily
authorized § 5-5-2 Years of Service Payment in 2 lump sum. State
ex rel. Foster, supra at 668; State ex rel. West Virginia Beard of
Education wv. S8ims, 139 W.Va. 802, 81 S.E.2d 665 (1934).

Accordingly, under the State ex rel. Foster, supra opinion, this

i3 2 case inwhich this Court should issue the writ of mandamus

requested by the Petiticners.

IIT. CONCLUSION

Since (i) the rezsons for which the Respondent refuses
to process and issue warrants for payment of regquisitions for
Regular Salaries on a prorated basis and the § 5-5-2 Years of
Service Payment in a lump sum as set Zorth in the AG Opinion are
unsupported in law and (1i) the only reazsons which this Court has
allowed the Respondent to refuse to hener such requisitions do not
exist, it 1s appropriate for this Court to issue a writ of mandanmus
to reguire the Auditor fo process and issue warrants for payment
of the § 5-5-2 Years of Service Payment in a Iump sum and to
process and issue warrants f£dr payment of requisitions for Regular
Salaries which deo not include on a prorated basis the § 5-5-2

Years of S&rvice Payment.

Respectfully submitted,
WILLARD E. ERWIN, JR., CHaARLES
M, KINCAID, BILL J. WzLLMaN,
and LOWELL D. BASFORD

By Counsel

Thomas B. Bennett

Nicheolas L. DiVita T

BOWLES, McDAVID, GRAFF & LOVE

Post Office Box 1388

Charleston, West Virginiz 25325-1386
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Lowell D. Basford _
Acting Director of Personnel

State of West Virginia

Civil Service Commission

1900 Washington Street, E.

Room B-456

Charleston, West Virginia 25305

Re: State of West Virginia
eX rel. Willard H. Exrwin,
Jr., et al., v. Glen B.
Gainer, Jr., West Virginia
State Auditor, No. 16791
(W. Va. Sup. Ct. of S~y -~
Opinion and Order

Dear Mr. Basford:

I have encleosed for vour information a copy of the
order of the Supreme Court of Appeals of West Virginia in -
connection with the petition for writ of mandamus sought on
behalf of the West Virginia Civil Service Commission against
Glen B. Gainer, Jxr., requiring the lump sum payment of the
W. Va. Code § 5-3-2 incremental salary increases. As the
opinion indicates, our position has been accepted in tote by
the Supreme Court and the Auditor has been directed to pay
the W. Va. Code § 5-5-2 incremental salary increase in a
lump sum. :

Once yvou have had a chance to review the OP“ﬁng,
I will be glad to respomd to any questions which you may 3

have. By separate cover, I will tender ocur firm's invpige =
for the services rendered in connection with this matter‘n F{
2 & M
Very truly yours, = =
FE’;"-—'

z:’:i

T S e T

Thomas B. Bennett

89

TBB/rts

Enclosure

cc: The Honorable Willard H Erwin
The Honorable Bill J. Wellman
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SALARY INCREASE FOR STATE EMPLOYEES § 5-5-1

§ 5-4-2, Secretary; records.

The secretary of state shall act as secretary of the board, and shall keep a
record of the official acts thereof, and shail discharge such other duties 2s may
be by the board prescribed. The proceedings of each day shall be signed by the
officer presiding on that day and shall at all times be open to inspection.
(1863, ¢. 43, § 2; Code 1868, ¢c. 56, § 2; 1882, ¢. 100, § 2; Code 1823, ¢.56, § 2.)

§§ 5-4-3 to 5-4-13.
Repealed by Acts 1869, c. 13.

ARTICLE 3.
SALARY INCREASE FOR STATE EMPLOYEES.

sum amount for acerued and

-1. Definjticns. unused annvel leave at conclu-

-2, Granting incremental salary increases sion of employment; application
- based on years of service. thereor.

-5-53. Optional pavment to employee in lump

ec,

o

O N
C O

(]}

Revision of article. — Acts 1584, ¢, 153,
amended and reenacted this article, effective
July 1, 1984, substituting present §§ 5-5-1 and
5-5-2 for former §§ 5-5-1 — 5-5-8 (Acts 1878, ¢.
48}, As present §§ 3-3-1 and 5-3-2 are similar
to former %8 5-5-3 and 3-3-4, historical cita-
tioms for those Ivrmer sections have been added
to the new sections.

Editor’s notes. — The act originally codi-
fled zs article 5, relating to the state budget
office, was repealed by Acts 19561, c. 132,

Generally, — The incremental salary in-

an increase in, and an integral par of, the an-
nual salary of an eligible state emploves, and
may not be Jawfully paid out of the state trea-
sury until after services have been rendered to
the State. Payment of the incremental salary
increase is to be made proportionately
throughout the payment year, and within and
as a part of each pay period. Therefore, any
contemplated payment of an incremental sal-
ary increase in a lump-sum or on 2 bonus-tvpe
basis would not be permissible. Op. Att’y Gen..
June 28, 1985, No. 11.

creases provided for in this article constitute

§ 5-5-1. Definitions.

For the purposes of this article: (1} “Eligible employes” means any regular
full-time employee of the state or any spending unit thereof who is eligible for
membership in any state retirement system of the state of West Virginia or
other retirement plan authorized by the state: Provided, That the mandatory
salary_increase required by this article shall not apply to any faculty em-
plovee at public institutions of higher learning or any employee of the state
whose compensation is fixed by statute or by statutory schedule, (except that
the clerks, deputy clerks and magistrate assistants of magistrate courts shall
be eligible for the incremental salary incre@ses provided in this article and
with such increases to be allowable in addition to the maximum salaries znd
compensation for such emplovee offices under the magistrate court system

429
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§ 5-5-2 QOFFICERS, BOARDS AND COMMISSIONS

statutes of article one [§ 50-1-1 et seq.], chapter fifty of the code), nor shall
this article be construed to mandate an increase in the salary of any elected or
appointed officer of the states; {2) “years of service” means full years of totaled
service as an empliovee of the state of West Virginia; (3) “spending unit”
means any state office, department, agency, board, commissicn, institution,
bureau or other designated body authorized to hire employees. {19786, c. 48;
1984, ¢. 151; 1986, 1st Ex. Sess., c. 1B.)

Effect of amendment of 1986. — The
amendment added the exception in parenthe-
ses; and made other minor changes.

§ 5-5-2. Granting incremental salary increases based on
vears of service.

Effective for the fiscal year beginning the first day of July, one thousand
nine hundred eighty-five, every eligible employee with three or more years of
service shall receive an annual salary increzse egqual to thirty-siz dollars
times the employass’ vears of service, not to exceed twenty vears of service. In
each fiscal year thereafter and on the first day thereof, each such emplovee
ghall receive an annual increment increase of thirty-six dollars for such fiscal
vear: Provided, That every employee becoming newly eligible as z result of
meeting the three years of service minimum requirement on the first day of
July in any fiscal year subsequent to one thousand nine hundred eighty-five,
shall be entitled to the annual salary increase equal to the aforesaid thirty-six
dollars times the employee’s yvears of service, where he has not theretofore
received the benefit of any such increment computation; and shall receive a
single annual increment increase thereatter of thirty-gix dellars for each such
subsequent fiscal vear. These incremental increasss shall be in addition to
any across-the-board, cost-of-living or percentage salary increases which may
be granted in any fiscal year by the Legislature. This article shall not be
construed to prohibit other pay increases based on merit, senicrity, promotion
or other reason, if funds are available for such other pay increases: Provided,
however, That the executive head of each spending unit shall first grant the
herein mandated increase in compensation to all eligible employees prior to
the consideration of any inereases based on merit, seniority, promotion or
other reason. (1976, c. 48; 1834, c. 151.)

Generally. — The incremental salary in- increase iz to be made proportionately

creases provided for in this chapter constitute
an increase in, and an integral part of, the an-
nual salary of an eligible siate employee, and
may not be lawfully paid out of the state trea-
surv until after services have been rendered to
the State. Payment of the incremental galary

throughout the payment year, and within and
as a part of each pay peried. Therefore, any
contemplated payment of an incremental sal-
ary increase In a lump-sum or on a honus-type
basis would not be permissible. Op. Att'y Gen.,
June 28, 1985, Neo. 11.

Every eligi]
the conclusic
retirement on
their accrued
such time. S
have been th
and in deter:
holidays or ¢
{1986, c. 139

Editor’s not
acted by Acts 1!

Sec.
5.6-1., Name ¢
1
5-6-2. Legisla:
5.5-3. Definit
5.6-4. Powers
53-8-5. Deposit
g
]
5-8-6. City o

9

53-8-7. Contrad

Purpose of
ment, which arg
sions of this ar
sxpressed ther
the constitutic
the light of the
sion in State e




CTHORITY, ETC.

3.

NERAL.
neys; defense of national
guardsmen.

duties and powers as to
rs; defense of national

unsel for the state in all causes
in any federal court, in which the
:ause in which the state is inter:
1e state, on the written request of
; entered he shall take charge of
fend all actions and proceedings
acity in any of the courts of this
ate is not interested in such cause
interested against such officer, he
and prosecute all civil actions and
state which may be necessary in
te officer, board or commission on
r cornmission; he shall, when re-
nty wherein a state institution of
>pointment as special prosecuting
of said county in the prosecution
ion of the eircuit judge of said
wreme court of appeals, extraordi-
n which render the financial re-
ney inadequate to prosecute sajd
several prosecuting attornevs in
reffice, and may require a written
f the several causes, in which the
heir respective counties; he may
o perform, within the respective
"the legal duties required to be
2 not inconsistent with the duties
presentatives of their respective
| duties by the prosecuting attor-
presentative of his county, or for
squalified from performing such”
the prosecuting attorney of any
county other than that in which

v

s bk

M flap by st

SR FPRTIR R R RO G 5/ D o

[REE™

SALARY INCREASE FOR STATE EMPLOYEES; LUMP sUM, g7¢C. § 5-5-3

such prosecuting attorney is elected and for the performance of which duties
outside of the county in which he is elecied the prosecuting attorney shall be
paid his actual traveling and other expenses out of the appropriation for
contingent expenses for the department for which such services are rendered;
the attorney general shall keep in proper books, a register of all causes prose-
cuted or defended by him in behalf of the state or its officers and of the
proceedings had in relation thereto, and deliver the same tc¢ his suecessor in
office; and he shall preserve in his office all his official cpinions and publish
the same in his biennial report.

Upon request of any mernber of the West Virginia national guard who has
been named defendant in any civil action arising out of that guardsman’s
action while under orders from the governor relating to national guard assis-
tance in disasters and civil disorders, the attorney general shall appear as
counsel for and represent such guardsman. (Code 1849, ¢, 165, § 2; Code 1860,
¢. 1685, § 2; Code 1868, ¢. 120, § 2; 1872-3,¢. 54, § 2; 1882, ¢. 133, § 2: 1909, c.
48; Code 1923, c. 120, § 2; 1937, ¢. 84; 1972, ¢. 13; 1987, c. 13.1

the prosecuting attorney inadequate to prose-

Effect of amendment of 1987, — The
cute said cases.”

amendment, near the middie of the first para-
graph, added "he shall, when reguested ... of

ARTICLE 5.

SALARY INCREASE FOR STATE EMPLOYEES;
LUMP SUM PAYMENTS FOR ANNUAL
LEAVE AT RETIREMENT.

Sec, nation of employment; no with-

5-5-3. Optional payment to emplovee in iump holding of any employee contri-
sum amount for acerued and bution deduction; exception.
unused annual leave at termi-

§ 5-5-3. Optional paymenit to employee in lump sum
amount for accrued and unused annual leave
at termination of employment; no withholding
of any employee contribution deduction; ex-
ception.

Every eligible employes, as defined in section one [§ 5-5-1] of this article, at
the time his or her getive employment ends due to resignation, death, retire-
ment or otherwise, may be paid in a lump sum amount, at his or her option,
for acerued and unused annual leave at the employee’s usual rate of pay at
such time. The lump sum payment shall be made by thel_ﬁmm

ave been the employee’s next regular pay day had his employment contin-
ted. In determining the amount of annual leave entitlement, weekends, holi-
days or other periods of normal, noncountable time shall be excluded, and no

deductions may be made for contributions toward retirement from lump sum
bayments for unusued, accrued annual leave, since no peried of service credit
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§ 5-8-7 GENERAL POWERS AND AUTHORITY, ETC.

is granted in relation thereto; however, such lump sum payment is to be a part
of ﬁnal average salary computation; and where any such deduction of em-
ployee contribution may have been heretofore made, a refund of such shall be
granted the former employee and made by the head of the respeciive former
employer spending unit: Provided, That the superintendent of the department
of public safety shall make deductions for retirement contributions of mem-

.bers of the department, since retirement benefits are based on cumulative

earnings rather than period of service. (1986, ¢. 139; 1987, ¢. 107; 1988, c.
100.)

amendment, effective July 1, 1988, added *,

amendment, effective March 14, 1987, rewroie  however, such lump sum payment is to be a

this sectiom. part of final average salary computation™ and
Effect of amendment of 1988. — The the proviso in the last sentence.

Effect of amendment of 1987. — The

ARTICLE 8.

PUBLIC RECORDS MANAGEMENT AND
PRESERVATION ACT.

Cited in Daily Gazette Co. v. Withrow, 350
3.E.2d 738 (W. Vz. 1986}

§ 5-8-7. Duties of administrator.

Quoted in Daily Gazette Co. v. Withrow,
330 8.E.2d 738 (W, Va. 1938).

ARTICLE 10.

WEST VIRGINIA PUBLIC EMPLOYEES
RETIREMENT ACT.

Sec. _ Sec.

5-10-14. Service credit. ~5-10-31a. Retroactne contributions to the re-
5-10-18. Termination of membership; reentry. tirement system for retroactive
5-10-22c. Temporary incentive for early retire- serviges credit granted; ome

mené: cancellation of positions; vear period for application.
increased annuity for extended  5.10-53. Trensfer to public employees retire-
service. ment system IL

Clted in Sr.ate ex rel. \Ianchm v, W es: Vir-

SE. 2d o5 (W Va. 1997, -

40

WEST VIRGINIA PUBLIC

§ 5-10-2. Definitions.

“ Full-time credit for part-thne servic
Many legislative officers and employees
participate in public employees’ retires
pursuant to a proviso in subdivision {(6) of]
section receive full-time credit for part-
service. For example, a legislator who sery
60 day session receives service credit of ong
year in the public employees’ retirement
tem. Additional beneficiaries of this pra
include county commissioners, city cou
men, county board of education members,
other “members of the legislative body of]
political subdivision” under subdivision
This occurs administratively despite langy
fo the contrary in West Virginia {
§ 5-10-14{a). DePond v. Gainer, 351 8.E.2d]
(W. Va. 1986).

Judicial retirement.
A member of the judiciary who chose to
ticipate in the public employees' retiren

§ 5-10-3. Retiremerit syste
corporate.
Stated in Flanigan v. West Virginia J

Employees’ Retirement Sys 342 SE.2d
(W. Va 1886).

§ 5-10-32. Article to be &
federal social
Stated in Flanigan v. West Virginia H

Employees’ Retirement Svs., 342 S.E.2d
{W. Va. 1986).

§ 5-10-5. Board of trustees
erally; compos
Stated in Flanigan v. West Virginia H

Employees’ Retirement Sys 342 S5.E.24 ;
(W Va. 19886). _

§ 5-10-9. Chairman and

tary; employee
ary.
Apphed in Flanigan v. West Virginia P

Employees’ Retirement Sys., 352 S.E.2d 81
Va. 1986).
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: - AUG 2 1983
Per Curiam
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State of West Virginia ex rel,. gites oF o RuonenE covnr
Willard H. Erwin, Jr., et al, : UF RPPERLS OF WEST V1zGin:
. 16791 v.

Glen B. Gainer, Jr., West Virginia
State Auditor

On the 30th day of July, 1985, this original proceeding
in mandamus came on for hearing upon the petition of Willard H,.
Erwin, et al., upon a rule to show cause issued on July 11, 1985,
upon the response of Glen B, Gainer, Jr., West Virginia State
Auditor, and upon the briefs and oral arguments of the respective
parties, including an amicus curiae brief by the American
Federation of State, County and Municipal Employees.

Upon mature consideration of the matters before i+,
this Court is of the opinion that W. Va. Code, 5-3-2 (1984},
mandates the payment of incremental salary increases as therein
authorized to be made in a lump sum payment on the first day of
July, 1985. The statute is designed to ?rovide supplemental
salary increments based not only on past services but for ser-
vices rendered since the enactment of the statuﬁe. The effective
date of W. Va. Code, 5-5=-2 {1984), is Jﬁly 1, 1984, but the date
of the first payment is July 1, 1985. Thus, respondent's argu-
'ment that the statute vioclates W. Va. Code, 12-3-13, which
prchibits payment cof salaries until services are rendersd is

without merit. Even if W, Va. Code, 5-5-2 (1984}, could be said

to conflict with W. Va. Code, 12-3-13, the former being a more

—_———

recent and specific enactment would prevail over the older, more




>

general provisions of W. Va. Code, 12~3-13., United Mins Workers

of America v. Kingdon, W, Va. , 3253 S.E.2d 120 (1984).

The respondent argues that Article VI, Section 38 of
the West Virginia Constitution prohibits any lump sum payment
because of the language in this section barring extra
compensation after sexvices have been rendered. We £ind this
provision to be inapplicable to the incremental pay schedule
contained in W. Va. Code, 5-5-2 (1984), because it is designed to
supplement the regular pay of eligible State amployees on the
basis of past and present services. Furthermcre, if respcndent's
argument is carried to its logical conclusion, no payment would
be authorized under W. Va. Code, 5-5-2 (1984), even cn a prorated
basis because the only difference between the lump sum and
prorated payment 1s in the manner of the actual payment.
Respondent does not argue that Article VI, Section 38 forecloses
all payments under W. Va. Code, 5-5-2 (1984).

Finally, the Court finds that under the former pro-
visions of W. Va. Code, 5-5-4 (1976}, which provided for a
general annual cost of living salary increase for the fiscal year
beginning July 1, 1976 {this provision was abolished in 1384 by
the reenactment of W. Va. Code, 5—5;l and ~2), the Legislature
expressly provided for proraticon "over thg employee's normal pay
period." This language was omitted in W.‘Va. Code, 5~-5-2 (1984}.
The omission of such language in W. Va. Code, 5-5-2 (19284}, we
believe clearly indicates that the Legislature did not intend to
have the payments under W. Va. Code, 5-5-2 (1984), prorated over
the employee's normal pay period,.

Having found that W. Va. Code, 5~3-2 (1984}, is not
uncenstitutional nor otherwise unlawful, and there keing no -
dispute that the funds are available, we believe that under

W. Va. Code, 12-3-5, the respondent Auditor has a mandatory
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-

ministerial duty to pay the funds as requested by the relators in

a lump sum salary increment. See State ex rel, Foster v. Gainer,

W. va. __ , 272 S.E.2d 666 (1980). It is, therefore
ADJUDGED, ORDERED and DECREED that the respondent
Auditor shall pay the salary supplement as set out in W. Vva.
Code, %5-5-2 (1984), in a lump sum amount, and it is also
ADJUDGED, CRDERED and DECREEDR that theIService of an
attested copy of this Ordgr upon the respondent Auditor shall
have the same effect as the service of a formal writ of mandamus.

Justice Brotherton dissents.




