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MEMORANDUM e e
TO: Chuck Polan, Cabinet Secretary

Department of Administration

FROM: Robert L. Ste
RE: Amendments to Administrative Rule
DATE: August 12, 1984

I am submitting the attached agency approved proposed amendments to the
Administrative Rule of the Division of Personnel for your consideration pursuant to
the provisions of W.V. Code §5G-2-2. These amendments are proposed to reflect
statutory changes as well as to clarify and correct the current provisions.

These amendments were pressnted to the State Personne!l Beard at their
meeting on May 19, 1994 for approval of the filing with the Secretary of State's Office
and a public hearing on the proposed amendments was held on July 19, 1994, After
the public hearing, the amendments, as well as any changes resulting from public
hearing comments, were submitted to the State Personnel Board at their meeting on
July 21, 1994 for f1]_mg with the Leglslatlve Rule-Making Review Committee and fﬂ.mg

was approved by the Board.

Your approval of the filing of these agency approved proposed amendments to
our Administrative Rule is respectfully requestied. Thank vou.

Cu bl

Chuck Polan, Cabinet Secretary
Department of Administration
August 15, 1994

RLSjr: TMC/

Building &, Room B-418, 1900 Kanawha Beulevard, East, Charleston, West Virginia 25305-0139  304/558-3350
AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER




APPENDIX B

FISCAL NQOTE FOR PROFOSED RULES

Rule Title: Administrative Rule of the West Virginiz Divigion of Personpel

Type of Rule: X Legislative ;nte;pretive Procedural

Agency West Virginis Division of Personnet

Address 1900 Xanawha Boulevard, East, Building 6. Room 416

Charleston, West Virginia 25205-0139

1. Effect of Proposed Rule

ESTIMATED TCTAL s $ $ s s
COST B -0- -0- —0- . ~0- _o-

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

ZQUIPMENT

OTHER ;

2. Explanation of above estimates:

N/

3. Objectives of these rules:

To comply with statutory responsibility of the State Personnel Bozard to
promulgate rules as specifisd in W.V. Code §29-6-10.




Rule Title: Administratisa Piils af the Wogh Vi 'r'ginj_:a Divisinn of Dorgonmnel
4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
N/A
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

N/A
cC. Economic-Impact on Citizens/Public at Large.
N/A
Date: 17 Tune 1894

Signature of Agency Head or Authorized Reprensentative

Ol A,

Chuck Polan, Cabinet Secretary
Department of Administration




DATE: august 12, 1994

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: robert L. Stephens, Jr., Director
Division of Perscormel
LEGISILATIVE RULE TITLE: Administrative Bule of +the West Virginiz Division
of Perscnnel
1. Authorizing statute(s) citation w.V. Code 828-6-10

2. a. Date filed in State Register with Notice of Hearing

June 17, 1994

b. What other notice, including advertising, did you give
of the hearing?

Copies to =11 state agencies and affiiiated political

subdivisions and emplovee organizations,

c. Date of Hearing{s) July 19, 1994

d. Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached_ XxX* No comments received

* No persons appeared to comment at the public hearing.
e. Date you filed in State Register "the agency approved
proposed Legislative Rule following public hearing:

{be exact)

-

apqust 15, 1964

f. Kame &and phone number(s) of agency person{s) to
contact for additional information:

Robert L. Sterhens, Jr., Director 558-3550

Tarli McClintock Crouse 558-3950




If the statute under which you promulgated the submitted

‘rules requires certain findings and determinations to be

made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues tc be decided.

N/A

b. Date of hearing: N/2

¢. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

N2

d. Attach findings and determinations and reasons:

Attached N/&




AMENDMENT TO THE ADMINISTRATIVE RULE
OF THE
WEST VIRGINIA DIVISION OF PERSONNEL

The existing rule is being amended:

1) in compliance with Iegislation amending W.V. Code §6~13-1
revising the definition of veteran to specifically include certain
periods of active and reserve service and disabled veterans in
regard to eligibility for veterans' preference on written
examinations used to fill nonpartisal merit system positions in
state government;

2) to reflect changes necessitated by the structural change
in the pay plan for classified employees;

3) in compliance with wvarious federal statutes and
regulations including the Americans with Disabilities Act and the
Family and Medical Leave Act;

4) to reflect current professional standards and practice in
nmerit selection and certification metheds; and,

5) gernerally, to improve the internal consistency of the
rule, correct errors in language, grammar and structure, and make
the rule clearer.




WEST VIRGINIA ADMINISTRATIVE RULE
DIVISION OF PERSONNEL

Chaptexr 29-6-10
Series I
(1993_) amended

Subject: Administrative Rule of the West Virginia Division of
Personnel B

e ————— —————— . ———— . — —— " ————— " — T o 8, o . . ot

Section 1. General

1.01. Scope - This rule implements the provisions set
forth in W.V. Code §29-6-1 et seg. regarding classification
plans, pay plans, open competitive examinations, promoctions,
layoff and recall, appcintments, dismissals, demotions and cther
matters consistent with W.V. Ccde §29-6-1 et segqg.

1.02. Authority - This rule is issued under authority of
W. V. Code, §28-6-10.

1.03. Filing Date - Juiy65,—318583
1.04. Effective Date - Auvgust—3,—1593

Section 2. Preamble

sec—2+6i—Preamble. The general purpose ¢f the Division
of Personnel is to attract tc the service of this State personnel
of the highest ability and integrity by the establishment of a
system of personnel administration based con merit principles and
scientific methods governing the appointment, promotion,
transfer, layofi, removal, discipline, classification,
compensation, and welfare of its emplovees, and other incidents
of state employment. 2All eppointments and promotlons to
positions in the classified service shall be made sclely con the
basis of merit and fitness. All employment positicns not in the
classified service, with the exception ¢of the State College
System of West Virginia and the University System of West
Virginia, are included in a classification plan known as
classified-exempt service.




Section 3. Definitions

1) Accrue: To increase or accumulate periodically or by
increment.

2) Accrual Category: The grouping by the cumulative years
of eligible employment which is used to determine the rate of
accrual of annual leave benefits.

3) Administrator: Any person whe £fills a statutorily
created position within or related tc an agency or board (other
than a board member} and who is designated by statute as
commissioner, deputy commissioner, assistant commissioner,
director, chancellor, chief, executive director, executive
secretary, superintendent, deputy superintendent or cother
administrative title, however designated.

4) Agency: Any administrative department of state
government or a pelitical sub-division established by iaw or
exacutive order.

5) Allocaticn: The assignment of a position to a class by
the Director of Personnel on the basis of the duties performed
and responsibilities assumed.

6} Annual Leave: An earned emplovee beneiit of paid time
off from work with prior approval of the appointing authority or
designee, —

7) Appeal: The complaint to the State Personnel Board to
correct or reverse an alleged injustice done or error commitied.

8} Appeinting Authority: The executive or administrative
head of an agency who 1s authorized by statute to appoint
employees in the classified or classified-exempt service. By
written notification to the Director of Personnel, the appointing
authority may delegate specific powers authorized by these Rules.

9) Appointment: The act of hiring an applicant for
employment.

10) Assembled Examinatlion: An examination which, due to
the testing process used, necessitates that applicants come to a
testing location.

11) Availability: The indication, by an eligible, of the
employment location and conditions under which employment wculd
be accepted including, but not limited to, salary and starting
date ¢f employment.

12) Board: The State Personnel Board as provided for in
W.V. Code §29-6-7 whose members are appointed by the Governor
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with the advice and consent of the Senate.

13) Carry Forward Days: The maximum number of annual leave
days which can be accredited for use as of the first day of
January based on an employee's years of tenure.

14) Certification: The official list of eligibles given to
an appointing authority for filling vacancies.

15) Class or Class of Positions: One or more positions
sufficiently similar in dutiles, training, experience and
responsibilities, as determined by specifications, that the same
titles, the same qualifications, and the same schedule oI
compensation and benefits may be eguitably applied to each
position in the class.

16} Classification Action: The actions of allocation,
reallocation, classification, and reclassification.

17) Classification Plan: The plan by which peositions in
the classified service and classified-exempt service have been

allocated by class.

18) Class Specification: The official descripticn of a
class of position which defines—the—<class describes the nature of
work, provides examples of work performed, and knowledges,
skills, and abilities, and states the minimum gualifications
reguired for employment. - ' :

19) Classified Employee: An employee who occupies a
position allocated to a class in the classified service.

20) Classified-Exempt Service: Those positions which
satisfy the definitions for "class" and "classify" but which are

not covered under the Division of Personnel merit system
standards or by the State College System of West Virginia or the

University System of West Virginia.

21) Classified.Service: Those positions which satisfy the
definitions for "class" and "classify" and which are covered
under the Division of Persconnel merit system standards.

22) Classify: The process of ascertaining, analyzing, and
evaluating the duties and responsibilities of positions to
determine the number and kind of classes existing in the service
and to group the positions in classes.

22) Compensaticn Plan: The official schedule of pay rates,
the range assigned to each class of positions and the salary
regulations used in pay administration in the classified service.




24) Daily Rate: The regular salary paid to an employee for
the pay period divided by the total number of work days plus
holidays in the pay period.

256) Day: Unless otherwise specified, the use ci "day"
means a calendar day.

267) Demoticn: A change £er—cause Iin the status of an
employee frem a pesition in one class to a position in another
class of lower rank as measured by salary range, minimum
qualifications, or duties, or a reduction in an employee's pay to
a lower stesm rate in the pay range assigned to the
classification. . i 3

k]

278) Director: The Director of Personnel, as provided in
W.V. Code §29-6-58 and §29-6-9, who serves as the executive head
cf the Division of Personnel, or his designee.

289) Disabled: A person who has a physical or mental
impairment which substantially limits one or more ¢f a person’'s
major life activities, has a record of such impairment, or is
regarded as having such an impairment,

2930) Discretionary: Open to individual cheice or
judgement. '

381) Dismissal: The separation from employment for good
cause of an employee by an appointingiauthority. ’

3+2) Division: The Division of Persconnel.

323) Division of Personnel: The division of the Department
of Administration responsible for the system of perscnnel
administration for the classified and classified-exempt service.

334) Effective Date: The established date an action takes
place except for separations.

3425) _Effestiwe Date of Separation: Last day of work of
employees separating due to dismissal, voluntary resignation,
voluntary retirement or sudden death; date of death of employees
who die while on paid oz unpaid leave; date of notification by
employees resigning or retiring due to disability as verified by

a physician. :
35) Eligible: An applicant accepted for a Division of
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Personnel examination who receives a final passing 'score and
whose name is listed on the register established for the class of

position.

36) Emergency Appointment: An appointment, for not more
than thirty (30) calendar days in any twelve (12) month period,
necessitated by & state of emergency.

37) Employee: Any perscn who lawfully occupies a pesition
in an agency and who is paid a wage or salary and who has not
severed the employee- employer relaticnship.

38) Exempt Service: All positions specifically exempted
from the classified service by statute or statutory authority.

39) Existing Employee: Any person emplcyed by an agency
for permanent employment in a classified or classified-exempt
pesition.

40) Fitness: suitability tc perform all essential duties
of a position by virtue of meeting the established minimum
qualifications and being otherwise gualified.

41) Full-time Emplovee: Any employee who works the full
work schedule established for the agency.

42) Grievance: Any claim by one or more affected
classified or state classified-exempt employees alieging a
vicletion, a misapplication or a misinterpretation of the
statutes, policies, rules, regulations cr written agreements

under whlch such employees work eae%eéeag—&e¥—¥eeéa%&ea7

aetbe-thesubject—ofany grievanse—filed in accordance with the
provisions of ¥W.V. Cede §29-6A-1 et seq.

43) Hourly Rate: The total annual salary (excluding annual
increment) divided by 2,080 hours for full-time permanent and
temporary salaried employees. or divided by the actual number of
hours worked annually for part-time permanent and temporary
salaried employees. For hourly employees, the hourly rate is the
actual rate established by the State Perscnnel Board.




434) Immediate Family: <Consists of the éa%heéT—me%hefT
e o : = 1

son—daughter—brother, sister,r—husband,—wife,—moEhernin=1aWy

parents, children, siblings, spouge, parents-in-law, children-in-
law, grandparents, grandchildren, step-parents, step-siblings,
stepchildren, and individuals in a legal guardianship
relatienship. : :

445) Incapacity: An illness of or injury to an employee
which temporarily prevents him from performing the essential
duties of his position.

4565) Pay Increment: one—ef—a—serics—efreguiar

in—a: S ved—Sal-as the percentage pavy
differentials established by the State Personnel Beard to
implement pay practices including hiring rates, salary
advancements, pay on promotion, and longevity increases.

467 Incumbent: Any employee occupyving a pecsition.

47} Intra-Agency Transfer: Any transfer within a single
agency. o

48) 1Inter-Agency Transfer: Any transfer from one agency to
another, -

49) Intermittent Appeintment: Any appointment from a
register to a position which requires performance on an irregular
or "as needed" basis for no more that %45 hours in a twelve month

period. .

50) Irregular Part-time Employment: Any appointment from a
register for Eemployment in a position for which work hours vary
from payperiod to payperiod and are less than the full-time work
schedule established by the agency.

51) 'Job Abandonment: The absence from work under such
conditions as to be synonymous with resignation.

52} Last Day of Pay: The calendar date and hour an
employee's pay ceases. : ,

53) Last Day of Work: The last calendar date and hour an
employee is physically on the job.

54) Lateral Class Change: The movement of any employee
from one class to another class in the same pay grade.

55) Layoff: A reducticn in the number of employees caused
by & reduced work lcad , curtailment o¢f funds or reorganization.

&




56) Limited Term Emplovment: Emplovment of a limited
duration including, but not limited to, 90-dav exempt, 30-dav
emergency, temporary, intermittent and student appointments and
seasonal employvment with a state forest, park or recreaticnal
ared.

567) Local ¢ffice: Any unit cf an agency which provides
services to a specified secticn of the State and has emplovees
reporting to locaticns other than the state office headguarters.

5%8) Minimum Qualifications: The least experience and/or
training required by the State Personnel Board for employment in
a class of position and admission to an examination for that
class of position.

588) Month: Any of the twelve parts into which the
calendar year is divided.

5860) Ninety-Day Exempt Appointment: Employment for no
more than ninety (90) working days in a year. o

681l) Original Appointment: Initial employment of an
individual into the classified service as a result ¢of selection
from a certification of names from a register.

6+2) Part-time Employee: Any person who works less than
the full-time work schedule established for an agency.

623) Part-time Professional: Any classified-exempt
employee engaged in professional seérvices without administrative
duties and who works no mere than half the agency's full-time
work schedule.

64) Pay Differential: A type cf salarv adjustment

specifically approved by the Board tc address circumstances such
as class-wide recrulitment/retenticn problems, regionally specific
gecographic pay disparities, apprenticeship program requirements,
shift differentials for specified work pericds, and temporary
upgrade programs.

64£6) PFay Rate: One of the fixed steps—or increments—
monthly or hourly rates within the pay range established by the
State Personnel Board for each classgification included in 2 the

approved pay plan.
657) Per Diem: A daily allowance.




668) Permanent Employee: Any employee who was hired from a
register and who has completed the probationary period prescribed
by the State Personnel Board for the job class.

679) Physician/practitioner: A perscn licensed under the
laws of a state to practice medicine or a medical practicner
approved by the Public Employees Insurance Agency.

6870) Policymaking Pesitions: A position in which the
person occupying it: a) acts as an advisor to or formulates
plans for the implementation of broad goals for the executive or
administrative head of the agency; b) is in charge of a major
administrative component of the agency; and c¢) reports directly
and is directly accountable to the administrative or executive

head of the agency.

§971) Position: An authorized and identified group of
duties and responsibilities assigned by the proper authority
requiring the full-time or part-time employment of at least one
DErson.

782) Position Description: The document prepared by the
employvee or the employing agercy and approved by the position
superviscr and appointing authority, which describes the
officially assigned duties, responsibilities, supervisory
relationships and other pertinent inZormation relative to a
position. This document is the basic source of cfficlal

information in position allocation. Position description forms
shall be prescribed by the Director,

7+3) Postmarked: An official United States postal marking
showing the mailing date. -

724) Probationary Period: A specified trial work period
prescribed by the 3tate Personnel Board designed to test the
fitness of an éermployee selected from a competitive list of
eligibles for the position for which an criginal eppointment has
been received.

735) Promotion: A change in the status of an employee from
a position in one class to a vacant position in another class of
higher rank as measured by salary range and increased level of
duties and/cr responsibllities.

746) Provisional Appointment: The hiring of an employee to
fill a position pending the administration of ccmpetitive
examination and the establishment of a register.

757) Reallocation: Reassignment by the Director of
Perscnnel of a pesiticn from cne classification tc a different
classification on the basis of a significant change in the kind
cr difficulty of duties and responsibilities assigned te¢ the
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position—eE—%e—ee§Eee%e&—?esé%éeshméseéassééée&%éen;

768) Reclassification: The revision by the State Personnel
Board of a class or class series which results in a redefinition
of the nature of the work performed and a reassignment of
positions based on the new definition and may include a change in
the title, pay grade, or minimum qualifications for the classes

involvad.

778) Register: An officlal list of currently available
eligiblies for a job class ranked in the order of the final score
as a result of the Division of Personnel examination for the
class of position for competitive appcointment or in seniority
order for preference hiring of laid-off permanent classified
emplovees. _

F880) Regular Part-time Employment: Employment in a
position for which work hours are the same from payperiod to
payperiod but are less than the full-time work schedule
established for the agency. '

+981) Reinstatement: A type of re-employment of a former
permanent classified employee.

882) Resignation: Voluntary separation from employment,
including Jjob abandonment, by an emplovee.

8+3) Salary Adjustment: A salary change resulting from a
revision of the pay plan ex, the reassignment of a c¢lass to a
different pay grade, probationary-salary increase— a Board
approved pay differential, a temporary classification upgrade, e
a general wage increase mandated by the Legislature or the
Governor, or the correction of payroll errors.

824) Salary Advancement: A discretionary advancement in
salary granted in recognition of the guality of job performance.

835) ©Salary Range: The apprroved monthly and annual salary
for a class which includes the minimum, maximum, and intervening
steps.

86) Balary Schedule: The official schedule of salaries
approved by the Governor consisting of multiple pay grades with
minimum and maximum rates of pay for each grade.

847) Service: Total el1g1ble employment time which may be
used for determining the rate of accrual of annual leave.

858) Sick Leave: An earned employee benefit of paid time
off as specified by this rule for illnesses, injuries and other
circumstances.




869) Student Employee: An employee working for a limited
period of time under the current Student Exempt Policy approved
by the Board. _

8790) sSuspension: Disciplinary action taken by an agency
fto temporarily relieve an employeé of duties and place the
employese on leave without pay.

8291) Temporary Appointment: The hiring of an employee
from a register for a period not te exceed € months.

8952) Temporary Total Disability Benefits: Benefits paid
by the Workers' Compensaticn Fund to claimants who have sustained
compensable injuries which disable the claimant for more than

three davs.

8833) Terminal Leave: The balance of an employee's accrued
and unused annual leave as ©f that employee's last day of work.

944) Termination: Separation from employment by the
appcinting authority as a result of the expiration of a limited
term empiovmment appointment or at the end of the period of need
during limited term emplovment.

925) Title Change: The revision in the title of a class .

836) Transfer: The movement of an employee to a different
subdivision or geographic location of the same or a different
agency.

947) Unassembled Examination: An examinaticn procedure
which does not require persons beirig examined to gather at a test
site and which doces not include a written examination.

858) Vacancy: An unfilled budgetary pesition in the
classified service to be filled by original appcintment,
promotion, demotion, lateral class change, transfer, or
reinstatement. .-

8€9) Veteran: Any person who hassezmved in the—armed
forcos—afi—the-laited—Statas—of-dmerica éiifiﬁg Heorld-lar T EPEEEE

a. Served con active duty anvtime between December 7, 1841, and
July 1, 1955. However, any berson who was a Reservist called to
active duty between February 1, 1955 and QOctober 14, 1576, must
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meet condition b, below;

b. Served on active duty anvitime between July 2, 1955 and

October 14, 1876 or a Reservist called to active duty between
Februarv 1, 1855 and October 14, 1976 and who served for more
than 180 davys;

¢. Entered on active duty between QOchtober 15, 1976 and September
7, 1980 or a Reservist who entered on active dutv between October
15, 1976 and Cctober 13, 1982 and received a Campaign Badge or
Expeditionary Medal or is a disabled veteran: or

d. Enlisted in the Armed Forces after September 7, 1880 or _
entered active duty other than by enlistment on or after October

14, 1982 and

1. completed 24 menths of continuous active duty or the
full pericd called or ordered to active duty, or were discharged
under 10 U.S.C. 1171, or for hardship under 10 U.8.C. 1173 and
received or was entitled to recelve a campaign badge or
expeditionary medal; or

2. is a disabled veteran.

9+100) Veterans' Preference Points: An additional 5 points
added to the final passing score of any veteran as defined by
this rule. An additicnal 5 points are avallable to such veterans
who also have a current and compensable service connected
disability or who have received a Purple Heart award. To receive
veterans' preference pcints, separation from active duty must _
have been under honorable conditions. This includes honorable and
general discharges.. A clemency discharge does not meet the
reguirement. Active duty for training in the military reserve
and national guard programs is not considered active duty for
purposes of veteran preference.

$8101) Work Schedule: Designation of the periods of time
during which work is performed.

898102) Work Week: The time period of seven consecutive
days, beginning and ending at specified days and times, during
which work is performed and work hours reported for compliance
with applicable federal and state labor laws.

+68103) Year: Twelve (12) consecutive month period, unless
otherwise specified.

Section 4. (Classification Plans

4.01. Preparation of Plans - The Board, after conferring
with the appointing authorities concerned, shall formally adopt
and make effective a ccmprehensive classification plan for all
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positicns. The plan shall be based on an investigation and
analysis of the duties and respeonsibilities of each pesition, and
each position shall be allocated by the Director of Personnel,
after consultation with the appointing authority concerned, to
its proper class in the classification plan. When complete, the
classification plan shall include for. each class of positions an
appropriate title, a descripticon of the duties and
responsibilities, and the minimum regquirements of training,
experience, and other gualifications.

4.02., Revision of Plans - The Board may abceclish or change
existing classes of positicns , or may add new classes in the
same manner as the classification plans were originally adopted.

4£.03, Incumbents of Reallocated Positions - When a position
is reallocated to a different class, the Board shall not consider
the incumbent eligible to continue in the posgition unless he
would have been eligible for original appceintment, promotion,
transfer, or demotion, to a peosition of the new class while
serving in the position as previously allocated. If ineligible
to continue in the position, he may be transferred, promoted, cr
demoted by appropriate action in accordance with the provision
¢f this rule as the Director may determine to be applicable. In
any case in which the incumbent is ineligible to continue in the
pesition, and he is not transferred, promoted or demoted, the
provisions of this rule regarding separations applies.

4.04. C(Class specifications - The Board shall consider the
class specification in allocating positions and shall interpret
it as follows:

(a) Class specifications are descriptive only and are not
restrictive. The use of a particular expression of duties,
gualifications, requirements, or other attributes shall not be
held to exclude others not mentioned.

{b) 1In determining the class to which any position shall be
allocated, the specifications for each class shall be considered
as a whole. Consideration shall be given to the general duties,
specific tasks, responsibilities required, gualificaticns and
relationships to other classes as affcrding together a picture of
the pesitions that the class intended to include.

(c)y A class specification shall be construed as a general
description of the kinds of work characteristics of positions
properly allocated to that class and not as prescribing what the
duties of any positicn are nor as limiting the expressed or
implied power of the appcinting auvthority now or hereafter vested
with the right to prescribe or alter the duties of any position.

(d)y The fact that all of the actual tasks performed by the
incumbent of a position do not appear in the specifications cof a
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class to which the position has been allocated does not mean
that the position is necessarily excluded from the class, nor
shall any one example of a typical task taken without relation tc
the other parts of the specification be construed as determining
that-a position should be allocated to the class.

{e) The statement of minimum qualifications expresses the
minimum backgreound in terms of educaticon, experience, skills and
knowledge which would be reguired ¢f any new appointee to a
position in the class as partial evidence of ablllty to perform
the work properly and is to be so construed.

(f} CQualification reqguirements in the specification for any
class, as interpreted in this rule, shall constitute the basis
and scurce of authority for the tests to be included in
examinations for the c¢lass and for the evaluation of the
gqualifications of applicants, and for the acceptance or rejection
of applications of examinees for the class.

4,05, Position Descriptions

{a) Position descripticn forms shall be prescribed by the
Director.

(b)Y The position description shall serve as an official
record_of the duties and responsibilities assigned to a position
and shall be used to allocate the position to its proper
classification.

{c) The positicon description shall include a current
descripticn of assigned duties and respensibilities and cther
pertinent infermation concerning a position. In contrast to
general definitions of the level of work and responsibllities,
the position shall include specific duties and responsibilities
assigned to a position by the appeinting authority,.

Lél_ The position description shall not be construed in any
way to limit the expressed or implied authority of the appointing
authority to prescribe or alter the duties of any position.

(e) Position descriptions shall be kept current by the
appointing authority for each positlicon under his jurisdiction.
When the appeinting auvthority significantly alters the duties and
responsibilities of a position, a revised position description
shall be forwarded to the Directox.

(fy If an appeointing autherity fails to ncocitify the Director
of significant alteraticns in the duties and responsibilities of
8 position, the incumbent in the position may file with the
Director a written reguest for a review of his position.

4,06, Reclassification
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(a) Upon its own initiative, or at the reguest of an
appointing authority, the Board may reclassify positions by the
creation or abolishment of classes, or the revision of the
definition of the work of the classes brought about by changing
work methods, new technology or recrganizaticn.

(b), For each position affected the appointing authority
shall provide a current description of the duties and
responsibilities assigned.

{c) The employee in the position at the time of a
reclassification 1is entitled to continue to serve in that
position, provided that any licensure or certification
reguirements are met.

(d) Any incumbent in a position reclassified under this
section shall have the right to a review of the action under the
procedure established in W.V. Code §29-6-10(1l).

4£.067. Position Reallocation - Whenever substantial changes
occur in the duties and respcnsibilities assigned to a position
e ; i E ionr, the Director shall
reallocate the position to its proper c¢lass, 'The incumbent or
the appointing authority may seek a reconsideration of the
allocation action by submitting a written request to the
Director within ten (10) calendar days of the effective date of

the action
Section 5. Compensation Plan and Salary Regulations

Pursuant to the provisions of the W. V. Code
§29-6-10(2), the following salary regulations apply to
classified employees . - }

5.01. Purpose and Intent - To attract qualified employees
and retain them in the classified service, the Board shall
endeavor to provide through the pay plan adequate compensation
based on the principles of egual pay for egqual work among the
various agencies and con comparability to pay rates established
in other public and private agencies and businesses. The—intens
of—the—Board-is to-recommend tothe Sovernor—apayplan—with

: - .. a irs o
aRnuad adg&s%@fags £0 ee%é ef~livingincreases—andadditional

5.02. Preparation of PFlan - After consultation with the
appointing authorities and State fiscal officers and after a
public hearing, the Director and the Board shall prepare and
submit to the Governor fer his approval any =asruat revision of
the pay plan. The pay plan shall include salary schedules
containing multiple pay grades with minimumr—interverniangr and
maximum rates of payv for each grade and a plan of implementation.
The Board may make periodic amendments to the pay plan in the
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same manner.

5.03. Adoption of Plan - The plan becomes effective only
after it has been approved by the Governor. The approved pay
plan constitutes the official schedule of salaries for the
classified service.

5.04. Implementation ¢f Plan

(a) Assignment of Classes - The Board shall assign each
class of positions to an appropriate pay grade consistent with
the duties outlined in the class specification., No salary shall
be approved by the Director of Personnel unless it conforms to
one of the pay rates in the pay grade assigned to the employee's
class of pcsition.

(b) Entry Salary - The entry salary for any employee shall
be at the minimum salary for the class. However, an individual
possessing pertinent training or experience above the minimum
requlired for the class, as determined by the Director, may be
appointed at a pay rate abkove the minimum, up to the mid-point of -
the salary range, unless otherwise prescribed by the Beoard. For
each increment above the minimum, the individual must have in
excess of the minimum regquirements at least six months of
pertinent experience or eguivalent pertinent training. The
Director may authorize appeointment at a rate above the mid-point
where the appcinting authority can substantiate severe or unusual
recruiting difficulties for the job class.

(c) sStandard Rates of Pay - The compensation plan applies to
all classes of positions in the classified service unless
specifically excepted by statute or statutory authority. It
provides standard pay rates for full-time employees for regularly
established working hours in all offices and departments. The
salary or wage paid shall be determined by the pay grade tc which
the classification of the position has been allocated. All
employees, including those serving in pesitions on a part-time
basis, shall bs paid in proporticn to the actual time worked.

{d) Additional Pay - Except for authorized overtime,—o=
Board approved pay differentials, cor other statutecrily
required/authorized payments, no pay additional to the regular
salary shall be made to any employee. The rates as provided do
not include reimbursements for actual and necessary expenses
incurred incident to employment such as travel expense.
Additional duties imposed or volunteered shall not constitute an
exception to this rule. :

(e) Availability of Funds - Before a department makes salary
adjustments and advancements in accordance with this rule , its
fiscal officer shall certify that funds for this purpose are
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available.
(f) Salary Adjustments
l. New Plan
a. ‘Upon adoption cf a new pay plan—eath—ipcumbanptls

F i i the Board shall requ;re and may
approve or modify a plan of application which assures as nearly

as possible that £he—payof-all incumbents in the classified
service receive equal treatment in terms of pay.

b. An incumbent whose salary falls below the minimum
rate of the new range shall have his salary adijusted to the new
minimum.

bc. An incumbent whose salary falls above the maximum
rate of the new range maintains his current salary and is
ineligible for salary advancements.

2. Pay on kReclassification
a. Higher minimum
1. When a class 1s reassigned by the Beoard to a

salary range having a higher minimum, the salaries of those
incumbents below the new minimum are adjusted to the new minimum.

2. Where the salary of the incumbent coincides
with a pay rate in the new range, the salary remains unchanged.

b. Lower Minimum

1. When a class is reassigned by the Board to a
salary range having a lower minimum, the salaries of those

incumbents which esinsdde—with s —pay-rate—in are within the new

range remain unchanged. .




32. Where the salary of the incumbent is above
the maximum rate of the new range, the salary remains unchanged
and the incumbent is ineligible for salary advancements.

3. Pay on Positicn Reallocation - When a pesition is
reallocated to a different class, the salary of the incumbent Iis
adjusted in accordance with salary regulations for promotion,
demotion and lateral class change.

4, Pay Differentials - The Board, by formal action, may
approve the establishment of pay differentials to address
circumstances such as class-wide recruitment and retention
problems, reglonally specific geographic pay disparities,
apprenticeship program requirements, shift differentials for
specified work periods, and temporary upgrade programs. In all
cases, pay differentials shall address circumstances which apply
t0o reascnably defined groups of emplovees (i.e. by jecb class, by
participation in a specific program, by regional werk location,
etc.), not individual emplovees.

45, Separation from Employment - Salary adjusiments
are not given to employees separating from State employment whose
last day of work occurs prior to the effective date of a new pay
plan and who are continued on the payvroll bevond that date forx

annust—teave payment of terminal leave.

5.05 Pay on Promotion - When an employee is promoted, his
pay shall be adiusted as follows.

{a) Minimum Increase - Zhe salsry of an omployes—whoe—isc

' —£ 1 : Salarles at the
minimum rate of the current cla551f1catlon shall be adjusted to
the minimum rate for the job classification to which the emplovee
is being promoted. Salaries within the range of the current
classification shall be increased by one increment, as
established by the State Personnel Board, per pay grade advanced
to a maximum of 3 pay grades or teo the minimum rate of the higher
pay grade, whichever is greater.

(b} Additional Increase - The appeinting authority may grant
additional incremental increases, as established bv the State
Persgsonnel Board, to an employee being promoted if the employee
has sufficient qualifications in excess ¢f the minimum reguired
for the new class. The employee must possess at least six months
of pertinent experience or an eguivalent amount of pertinent
training for each additional incremental increase granted.
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{c) Exceptions - If an employee has been democted or
reallocated to a class at a lower pay grade with no reduction in
pay and is promoted within the next twenty-four months within the
same agency, no consideration shall be given to the pay crade(s)
reduced in the demction or reallocation when calculating pay on
promotion as provided in secticns 5.05{a) and (b).

5.06 Pay on Demotion - The pay of an employee who is
demoted and whose current pay rate is above the maximum pay rate
for the new classification is reduced to at least the maximum pay
rate of the new classification. The employee's salary may remain
the same if his pay is within the pay range of the new
classification, or his pay may be reduced to a lower pay rate in
the new range.

5.07. Pay on Lateral Class Change - Any employee who
receives a laterail class change is paid the same salary received

prlor to the change. Hhere—thepay rate —doos not——coincide swith

5.08. Salarvy Advancements

(a) Basis - ALl salary advancements are based on merit as
zeflezted evidenced by performance evaluations and other
recorded measures of performance e.g. guantity of work, qualitvy
of work, and attendance.

(b) Eligibility - Salary advancements are limited to
rermanent emplovees.

{c) Amount - Salary advancements are limited to nc more
than two increments_{i.e. 10% total as of 4/1/94 and subject to
change by the State Personnel Board], as established by the State
Personnel Board, in any twelve (12) month period and shall not
cause the new salary to exceed the maximum of the pay grade to
which the employee's c¢lass is allocated.

(d) Effective Dates - Salary advancements for permanent
employees are effective on or after the date on which they become

eligible.

5.09. Longevity Increases - An employee with seven years of
total state service who has attained the maximum cr above in the
range, or is within 5% of the maximum in the range and the
propeosed salary advancement would result in the emplovee's salary
exceeding the maximum in the range for the class, without =&
falary anyincrease in salary in the immediately preceding twelve

months is eligible for a longevity increase as prescribed in the
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adoption of a new pay plan.
Section 6. Applications and Examinations
6.01. Character of Examinations

(a2} Examinations for entrance in the classified service will
be conducted on an open competitive basis. Examinations shall be
practical in nature, shall be constructed to reveal the capacity
of the applicant for the particular position for which he is
competing , and shall be rated cbjectively. Examinations may
be either assembled or unassembled at the discretion of the
Director and depending on the specific reguirements of the job

class.

{(b) Examinations shall, to the extent possible, be developed
on the basis of objective analysis of the jcb and with the
participation of approprlate job experts in the affected agencies
and may aése 1nclude- X 2 2ain ,

important——supervisory—oradministrative—duties written tests,
performance tests, ratings of training and experience, oral
examinations, job simulations, or other assessment procedures
shown to be related to the centent of the job and/or to be

predictive of successful job performance.

{c} All examination scoring procedures shall be objective..
Test weights shall be established to reflect the relative
importance of ‘duties perfecrmed in the job class. Test weighting
and scoring procedures shall be applied consistently to the
examinations of all applicants.

6£.02. Notice of Examinations

(a) The Director shall give public announcement of all open
competitive examinations £for at least 15 days in advance of the
closing date for receipt of applications. He shall make every
reasonable effort to attract gqualified persons to compete in
these examinations. Notices of examinations and other publiclity
may be restricted toc the places where additicnal eligibles are
needed. Pubklic anncuncement cf examinations shall specify the
title and salary range of the class of position, the duties to be
performed, the minimum gualifications reguired, the final date on
which applications will be accepted, and all other conditions of

competition.
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6.03. Filing Applications

{a) ALl applications shall be made on forms prescribed by
the director and must be filed with the Division on or prior to
the closing date specified in the announcement or postmarked
before midnight of that date. The applicaticns shall be
completed in full and may regquire the inclusion cf documents
verifying peértinent education, training, licensure, eligibility
for veterans' preference points, or any other information which
the Director may consider necessary. All applications shall be
signed and sworn to or affirmed by the applicant. The Director
has the right to verifyv anvy information provided on or with an
applicaticn,

(b) The Director may provide for continucus receipt of
applications and for holding examinations as needed.

6.04. Disqualification of Applicants

(a) The Director may refuse to examine an applicant, or
after examination, may disgualify the applicant or remove his
name from a register or certificaticn, or refuse to certify any
eligible on a register if:

1. he is found to lack any of the preliminary
reguirements established for the examlnatlon or by statute for
the class of position;

2. he is so disabled as to be rendered unfit for the
performance of the dutiles of the class;

S : 1s 7

43. he has been convicted of an infamous crime or
other crime involving moral turpitude which has a reasonable
connection to the position/class for which he is applying;

54. he has made a false statement of material fact or
has misrepresented his gualifications in his application;

&5. he has previously been dismissed from any public
service for dellnquency, misconduct, cor other similar cause;

+6. he has used or attempted to use political pressure
or bribery to secure an advantage in the examination or
appointment;
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€7. he has directly or indirectly obtained information
regarding examinations to which as an applicant he was not '
entitled;

898. he has failed to submit his application correctly
or within the prescribed time limits;

1849. he has taken part in the compilatiocon,
administration, or correction of the examination;

1+0. he has taken the same examination less than 60
days prior to the date of the current examination;

12z1. at least three former empioyers state that they
would not re-employ him, or ctherwise indicate that his services
as an employee were unsatisfactory or that he is lacking in
character and fitness for the position he applied for;

122. the register from which he is certified is for a
class for which oral skills dare essential and an oral examination
was not a part of the examination process, and at least two
agencies have interviewed him and repeort that he is not
considered to be suitable for a position in the class he was
interviewed for;

13. he is not eligible to work in the United States.

14, he has otherwise violated provisions cf this rule.

(b) In order to be admitted to an open competitive
examination, an applicant must have satisfied all minimum
gualifications of the position for which he has requested an
examination, except that he may be admitted if he is gualified in
all respects except for (1) a deficiency of no more than six
months of gualifving training and, at the time of application, he
is engaged in educational pursuits that will gqualify him; or (2)
a def1C1ency of no more than one month of quallfylng eXperience
and, at the time of application, he is employed in work that
will gualify him. An applicant so admitted, and who passes the
examination, iIs not avallable for esmployment until the minimum
gualifications have been satisfied. The applicant is
respon51ble for furnishing evidence of subsequently satlsfylng
the minimum gualifications.

{c) A disgqualified applicant shall be promptly notified of
such action, and an applicant who is not admitted to an
examination because of failure to meet the preliminary
requirements shall be notified by letter to his last-known
address. Applicants disqualified under provigions of 6.04(a) 4,
5, 6, and 7 shall be permanently disgualified from applying.

£.05. Conduct ¢f Examinations
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fa) Written tests shall be conducted simultaneously in as
many places as are necessary fcr the convenience <¢f the
applicants, and as are practicable for proper administraticn.
The reguirement for simultaneocus conduct of examinations may be
deviated from as may be found necessary by the Dhirector to
administer more effectively a continuous recruitment program as
provided for in Secticn 6.03(b) of this rule. The Director may
designate such monitors as may be necessary to conduct
examinations under instructions prescribed by him, and may also
arrange for the use of public buildings in which to conduct the
examinations. The Director shall provide for the compensation of
monitors and assistants in accordance with the approved budget
fcr that purpose. ,

(b) Perscns taking competitive assembled examinations shall
present personal identification which includes a
signature/photograph prior to admission to an exemination.
Applicants without proper identificaticn shall not be admitted to
examinations.

6.06. Scoring Examinations

(a) The Director shall determine a final score for each
applicant's examination, computed in accordance with the weights
for the several parts established by the Director asset forth-in
theannouncement. Failure in any part of an examination may
disgualify the applicant in the entire examination and may
disgualify him from participation in ‘'subsequent parts of the
examination. All applicants for the same position shall be
accorded uniform and equal treatment irn all phases of the
examination procedures.

() Any veteran (as defined in §Section 3 of this Rule) who
claims veteran’'s preference and who has made a passing grade in
an examination shall have five points added to his final earned
score. An additional five points shall be added to the augmented
earned” score of veterans with a compensable service-connected
disabkility or those who are awarded the purple heart. Perscons
claiming veteran's preference or disability preference must
submit satisfactory proof thereof to the Director of Perscnnel

{c) The Director shall utilize appropriate scientific
technigques and procedures in rating the results of examinations
and in determining the final scores of competitors.

6.07. Rating Training and Experience - If training and
experience form & part of the total examination, the Director
shall determine a procedure for the evaluation of the training
and experience qualifications of the various applicants. The
formula used in the evaluation may include an appraisal of the
recency and quality as well as quantity of experience and £e the
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pertinency of the training.

£.088. Oral Examinations - When an oral examination forms
part of a total examination for a position, the Director shall
appoint one or more oral examination boards as needed. Any
person actively engaged in the work of any political
organization, or any person holding political office, shall not
serve as a member of any such board.

6.+08. Notice of Examination Results - Each applicant
passing all parts of the examination shall be notified by mail by
the Director of his final rating as socn as practical after the
rating of the examination has been completed and the register
established. 2An eligible, upon request and presentation of
proper identification, is entitled to information concerning his
relative position on a register. 2An applicant who fails any part
of the examination or the tcoctal examination shall be notified of
his failure.

6.1+0. Special Examination - The Director may modify
examination procedures to afford reasonable accomodation to
otherwise qualified disabled applicants. Such modifications may
include changes in the existing testing procedures or the use of
specific evaluations of the applicants' okservable job skills
and/or record cof past performance, experience and training.

6.11. Adjustment of Errors - If, within thirty days after
receipt of his score notice, an applicant notifies the Director
of a manifest error in the rating of an examination or octher
evaluation of the applicant's gualifications, that error shall be
corrected promptly. Formal written notice of the correction
shall be sent to the applicant. These corrections of errors
shall not invalidate anv certifications or appointments made
prior to correcticns of the errors.

6.12, Examination Records - The Director is responsible
for the maintenance of all records pertinent to the examination
program in accordance with official retention schedules and shall
hold the records in confidence as specified in W.V. Code §29B-1-1
et seg. . - -
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Section 7. Registers . _

7.01. Establishment of Registers -

(a) Competitive registers: After each examination,
the Director shall prepare a register of persons with passing
grades. The names of those persons shall be placed on the
register in the corder of their flnal ratings starting with the

highest.

{b) Preference registers: After the layoff of
permanent classified employees, the Director shall prepare
registers of qualified permanent classified employees who have
been laid off. The names of such employees shall be arranged on
the register in order of seniority.

7.02. Duration of Registers

{a) Competitive Registers: The life of scores on a
register shall be nc longer than three vears from the date of
establishment, but this period may be reduced by the Director .

A register may be determined by the Director to be exhausted if
fewer than three available eligibles remain on the register.

Upon the exhaustion of & register, or if the Director reduces the
life cf a register, he shall notify each eligiblie remaining on
the register to this effect by mail to his last-known address.

{b) Preference Registers: A laid off permanent classified
employee is eligible for emplcyment from a preference register
for no longer than ocne vear and the eligibility ceases
immediately upon employment in a classified position.

(cy It is the duty cf the appeinting authority to notify
the Director as far in advance as possible of vacancies which may
occur in the agency. The Director is responsible for
determining the adeguacy of existing registers and for the
establishment and maintenance of appropriate registers for all
positions exclusive of exempi positions.

{d) The Director shall nulliify a register for any of the
following reasons:

1. Changes in the minimum qualifications or
classification standards of a class of positions.

2. Abclishment of the class for which the register was
established.

3. Substantial revisicn of the examination used to
establish the register.

{e) When a register is declared null and veid by the
director the affected persons shall be notified of the action in
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writing at their last known address.
7.03. Removal of Names from Registers

{a) Competitive Registers: The Director may remove the name
of an eligible from a register:

1. for any of the causes stipulated in Section 6.04({a)
of this rule.

2. on evidence that the eligible cannot be located by
letter to his last known address.

3. on receipt cf a statement from the eligible
declining an appointment and stating that he no longer desires
consideration for an appointment.

4. 1f an offer of a probationary appointment for the
class for which the register was established in a location for
which he has declared himself available has been declined by the
aligible,

(b) Preference Registers: The Director may remove the name
of an eligible from a preference register:

1. for any of the causes stipulated in Section 7.03(a)
of this rule. ,

2. upon appointment of the eligible to a classified
position.

3. on evidence that the eligible does not meet the
applicable standards of gualifications and fitness for a
position.

(c) The Director shall notify the eligible by mail to his
last-known address ocf this action and the reasons therefor. Aall
notices of changes of address shall be filed in writing by
eligibles with the Director. An eligible's name shall be
reinstated on the register upon showing of cause satisfactory to
the Director or in accordance with a decision of the Board upon
appeal as provided in Section 13.02 of this rule.

Section 8. Certification cof Eligibles

8.01. Request for Certification - If a vacancy occurs in
any position In an agency or if new positions are established and
new employees are needed, recuisitions shall be submitted by the
appointing authority to the Director upon a prescribed form.

This requisition shall state the number of positions to be filled
in each class, identifving each class title and all other
pertinent information.
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2.02, Certificaticn Methods

{a) Upon receipt of a reguisition, the Director shall first
certify and submit to the appointing authority the names of
available persons from the appropriate preference register. If
noe appropriate preference register exists, the Director shall
then certify and submit to the appointing authority the names of
available perscns from the appropriate ccmpetitive register
established as a result of open competitive examination for the
class of position. The number to be certified and submitted will
be governad by the fecllowing sub-paragraphs. Nothing in the
following sub-paragraphs shall be construed as altering the
exhaustion point cf & register as described in Section 7.02(a) of
this rule.

1. The Director shall first certify and submit the
names of all_available eligibles from the appropriate preference
register. 1If there are nc avallable qualified eligibles on the
appropriate preference register, then the Director shall certify
the top ten names or the names of any persons scoring at or above
the ninetieth percentile. The Director may certify additional
names at his discretion.

2. If the competitive register established as a
result of a Division of Perscnnel examination for a specific
class of position is exhausted, the Director may certify names
from the register, or registers, most apprepriate. If there is
no register which the Director ccnsiders appropriate, then the
Director may certify and submit names from a register established
as described in Section 7.021 of this rule.

{b) If an eligible receives a probationary or permanent
appointment, +the appointment constitutes for its duration, a
waiver of his right to certification from any other register on
which his name appears for a c<¢lass of position, the salary of
which is either equal to or lower than that selary covered by his
appointment, unless at the time of @ the appointment he reguests
in writing that his name be retained for certification from the
register or registers. If a laid off permanent classified state
employee receives a probationary or permanent appointment to a
classified position, that employee is no longer eligiblie for
appointment from any preféerence register. .

{c) The name of each employee whose name appears on a
register for a class of position with 2 higher salary range than
the salary range of his present class of position shall be
certified and submitted by the Directer and given consideration
by the Agency for the higher class of position if his name is
reached. : - o

(d) If in the exercise cf his choice provided under Section
9.02 the appointing authority passes over the name of an eligible
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on & competitive register in connection with three separate
appointments he has made from the register, written request may
be made of the Director that the name of such eligible be omitted
from any subsequent certification of the same appointing
atthority from the same competitive register. The name of the
eligible shall thereafter neot be certified to him from that
register for future vacancies in that class of position, or from
subsequent registers established for that class of position.
However, upon change of the person occupying the position of
appointing authority, the Director shall reinstate the name of
that person for certifving purposes and shall . inform the agency
of the reinstatement. If, subsequently, the eligible is
interviewed by the agency and rejected once for the same
position, his name shall not again be certified for that peosition
to that agency during the tenure of the then incumbent appointing

authority.

(e) An eligible may be considered not available by the
Director if he fails to reply to a written inquiry after five
days or to telecommunication within 48 hours in addition to the
time reguired for the transmission of the inguiry to his last-
known address and reply thereto.




hall : £ a e .

Selective Certification - Any certification mavy limit
candidate appointment consideration to identify specific
gualifications found necesgsary for job performance. Selective
certification must be approved by the Director,.

(a) If 2 specific peosition reguires special gualifications
that are not common to all positions in that classification, the
appointing authority mayv request that certification be limited to
candidates possessing those gualifications. Eligibles must have
adequate opportunity for special qualification consideration.

The specific criteria for the restriction of certificaticon must
be clearly stated in the class specification.

{b) A reguest for selective certification bv gender may be
approved by the Director of Personnel if written justification
clearly shows that only persons of the reguired gender can
perform the duties of the position and the request has been
pesitively viewed by the Human Rights Commissicn.

{c) Certification may be limited to candidates available to
work at the location of the job. Certification may be further
gecgraphically limited when the duties cof the position require
rapid response to unscheduled emergencies during off dutv hours.
Any reguest for. geograprhic selective certification must be
Justified in writing and based on essential duties of the
posgition. The boundaries on the acceptable geographic areas are
established bv the specific location and demands cof the job.
Candidates living cutside the boundary must be considered if they
are willing to relocate to the area,

(d} When determined appropriate by the Director, for
certain unskilled or semiskilled jebn classificeaetions for which rno
previous education, training, or experience is regquired,
eligibles may be selected for certification by lot except for
preference certifications. In such cases, all will have equal
opportunity for certificaticn. No rank orxrder will be established
for the register., Selection for certification by lot will be
determined as vacancy reguests are received., Once the
certification has been made for a particular vacancy, a hew
cartification shall not be issued for the same class and location
for sixty davs. The employving agency shall be reguired to offer
opportunities for interviews to candidates in the order in which
in which they appear on the certification. It is the
responsibility of the interviewing agency to insure, to the
extent practicable, that appointments from such certifications
gre made based on jceb-related merit and fitness.

8.04. Corrections of Errors

{a) In the event that a name is certifisd in error and the
error is discovered before one of the named applicants is
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notified that he or she is appointed, the erroneous certification
will be withdrawn and a correct certification made. If a
certification is to f£fill more than one position, only that
portion of it pertaining to positions for which applicants have
not been notified that they are appointed will be withdrawn.

(b} In the event a name is certified in error and the error
is discovered after one of the named applicants is notified that
he or she is appointed but pricr to the effective date of the
appcintment, the ceritification and appointment will ke withdrawn
as in sub-section (a) of this secticn unless:

1. Acceptance of the appointment caused the named
applicant to change his or her place of residence.

2. Acceptance of the appointment caused the named
applicant to resign from a position that cannot be regained.

{c} In the event a name is certified in error and the error
is discovered after the effective date of the appecintment of one
of the named applicants, the appointment shall continue.

Section %. Appointments

9.01. Appointees in Pcsitions Added to the Classified
Service _

(a) When additional state agencies or parts of state
agencies are added te the classified service by executive crder
of the Governor with the consent of the Board and the appointing
authority concerned, and when additional county or municipal
agencies are added to the classified service by agreement between
the local government and the Director with the approval of the
Board, a date for the addition shall be fixed by agreement.

(b) All appointments made on and after that date to the
positions added to the classified service shall be made in
accordance with this rule.

(c) A person employed in such a position continuously for
six months immediately preceding that date may take a qualifying
examination administered by the Directer and may be given a
probationary or permanent appeintment in the position if he
passes the examination. If recommended by the appointing
authority, he may be admitted to an examination regardless of
the minimum gqualifications for the class tc which the position is
allocated.. The qualifying examinations shall be held within six
months after the date of addition of the position to the
classified service. The examinations shall include appropriate
written and performance tests where these tests are included in
open-competitive examinations for the class. An emplovee who
fails to pass the qualifying examination shall be separated
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within thirty days after the examination unless there are no
available eligibles on the register for the class, in which case
his employment may be continued but he must be separated within
thirty days after certification of available eligibles.

(d) A person empleyed in such a position for less than six
months preceding that date of affiliation shall be separated
within thirty days after that date unless there are no available
eligibles on the register for the class, in which case his
employment may be continued but he must be separated within
thirty days after certification of available eligibles, provided,
however, that he may be given a probationary appointment if he
has passed an open-competitive examination for the class and is
within reach on the register for certification and original
appointment.

{e) In making the appointments provided for in Section
9.01(c) and (d) of this rule it is optional with the
appointing authority whether to count employment in the agency
immediately prior to the appointments as part or all of the
probationary period reguired under Section 10 of this rule.

The appointing authority shall promptly report to the Director
his decision on this matter for the records.

8.02. Original Appointments

{2) All criginal appointments to positions exclusive of
exempt positions shall be made in accordance with this rule.
Selection shall be made fcr each position first from the
eligibles ofn appropriate preference registers. Upon exhaustion
of the preference register, selection shall be made for each
position from the top ten names including any persons scoring the
same as the tenth name or any persons scoring at or above the
ninetieth percentile on the register, as determined by Section
8.02 of this rule exclusive of the names of those who failed to
answer or whe declined appointment or cof those names to whom the
appointing authority offers an objection in writing based on
Section 6.04 of this rule which objection is sustained by the
Cirector .

{b} In selecting persons from among those certified, the
appeointing authority may examine their applications and reports
of investigations and interview them. Final selection shall be
reported in writing by the appointing authority to the Director.

{(c) If the eligible selected declines the appcintment,
evidence of declination and cther such data shall be transmitted
to the Director for the permanent record. An eligible may be
considered by the Director as having declined appointment if he
fails to reply after five days in addition to the time allowed
for transmission of letter and return of reply, or 48 hours, if
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netified by telegram. If an eligible accepts an appeointment but
fails to present himself for duty at the time and place specified
without giving reasons for the delay satisfactory to the
appointing authority and the Director, he shall be considered to
have declined the appceintment. : :

9.03. Provisional Appointments

(a) If, in the opinion of the appointing authority, there
are urgent reasons for filling a position and there is no
appropriate preference register and there are fewer than three
available eligibles con the competitive register established as a
result of an examination for the position, and no c¢ither
appropriate register exists, the appointing authority may submit
to the Division of Personnel the name of a person to f£ill the
position pending examination and establishment of a register. If
that person's qualifications have been certified by the Director
as meeting the minimum qualifications as to training and
experience for the position, that person may be provisicnally
appointed to £ill the existing vacancy until an appropriate
register is established and appointment made therefrom. No
provisional appointment shall be made until the position has been
classified and minimum gualifications established therefore in
accordance with this rule. No provisional appointment shall be
continued for more than thirty days after an appropriate register
has been established for the class of position and in nc event
for more than 6 months from the date of appecintment, nor shall
successive provisional appointments of the same person be
permitted, nor shall a pesition be filled by repeated provisiocnal
appointments. '

{b) Employees not covered by Section 9.02 of this rule and
all appointments made without register subsequent toc the
effective date of this rule but prior te the holding of
examinations shall be regarded as provisional appointments.

(c) Time spent on & leave of absence without pay shall not
extend the period of a provisional appointment:

9,04, Intermittent Appointments

{a) The Director shall prepare lists of names of persons
who have successfully passed an examination for intermittent
positions. The lists shall consist cof the names of the

successful candidate arranged in the order of final scores on the
examination. Selecticn shall be made for each position from the
ten highest available names on the list or from the names of any
persons scoring at or above the ninetieth percentile. Once a
person has recelved an intermittent appointment in accordance
with this sub-section he may be given successive intermittent
appointments without regard to standing on the list.
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(b) In no case shall intermittent employment cf an
individual continue for more than 945 hours worked in any
twelve-month period beginning with the date of the original
intermittent appointment, nor shall an intermittent employment
appointment be preceded or followed by a temporary employment
appointment or any other limited term employment within the
twelve-month pericd.

9.05., Temporary Appointments -

{a) If an employee is needed for a temporary period, a
certification shall be made by the Director of the names of those
eligibles in the crder of their places on an appropriate
competitive register whc have indicated willingness to accept
temporary employment. Certification shall be made in the manner
as prescribed in Section 8 of this rule. Appointments shall be
made in the same manner as prescribed in this rule for

probationary appocintiments.

(b) The duration of a temporary appointment is limited to
the period of the need and In no event shall a temporary
appointment continue for more than 6 consecutive months in any
twelve-month period. The acceptance or refusal of a temporary
appointment shall not affect an eligible's standing on a register
or his eligibility for a probaticnary appcointment. Successive
temporary appointments to the same position shall not be made nor
shall an employee receive continued temporary appointments in the
same agency, nor shall a temporary employmernt appointment be
preceded or followed by an intermittent empioymernt appointment or
any other limited term employment within the twelve-month period.

9.06. Limited Term Employment - Individuals may be emploved
for a limited period of time in accordance with the provisions of
this Rule and W.V. Code §28-6-1 et seqg. Limited term employment
includes, but is net limited teo, 30-dav emergency, 90-dav exempt,
temporary, intermittent, and student appointments and seasonal
employment with a state forest, park or recreational area.

9.087. Posting of Job Openings - Whenever a job opening
occurs in the classified service, the appointing authority shall
post a notice within the building, facility or work area and
throughout the agency that candidates will be considered to £ill
the job opening. The notice shall be posted for at least ten
{10} working days before making an appointment to f£ill the job
opening. The notice shall state that a job opening has occurred,
describe the duties to be performed, and the classification to be
used to f£ill_the job opening.

(a) The term job opening refers to any vacancy to be filled
by original appecintment, promotion, demotion, lateral class
change, reinstatement, or transfer.
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{b) The posting notice shall include & descriptiocn cf the
duties to be performed by the person selected, the minimum
qualifications for the position, the job classificatiocon to be
used in £illing the job opening, the salary level or range that
will be considered, and the job location.

(c) An established closing date, if any, for the receipt of
applications shall allow sufficient time to ensure that the job
vacancy circulation has been posted throughout the agency for ten
{10) working days. The naming of an individual to £ill the
position is the appointment and is not altered by the fact that
the individual will not assume the duties until a later date.
Therefore, the agency shall not make an appointment to a position
prior to the deadline for receipt of applications as listed on

the posting. )

(d) The appointing authority shall give due consideration of
theose employees who apply and are eligible for the posted
vacancy.

(e) If a posted vacancy is not filled within six months of
the established closing date, the vacancy must be re-posted prior
to an appointment to the vacant position.

{f) Any employee in the classified service who believes that
the posting time and notice requirements of this Section have
been violated or who is denied consideraticn for the job opening
has the right to initiate a grievance as provided for in W.V.
Code §29-6A-1 et seg.

(g} The vacancy posting reguirements apply to all classified
position vacancies excepit demotions with prejudice and/or
transfers for cause.

Section 10. Probatioconary Period
16.01. Nature, Purpose, and Duration

{a) The probationary period 1is a trial work period designed
to allow the appeinting autheority an opportunity to evaluate the
ability of the employee to effectively perform the work of his
position and to adjust himself to the organization and program of
the agency. It 1s an integral part of the examination process
and shall be utilized for the most effective adjustment of a new
employee and the elimination of these who do not meet the
required standards cf work. '

{(b) All original appointments to permanent positions shall
be made from officially promulgated registers for a probationary
period of not more than one year. The Board shall fix the length
of the probaticnary period for each class of position. The
appointing authority shall notify the Director of Personnel when
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a probhaticnary period has been completed and permanent status has
been granted. The provision shall not be construed to prohibit
application of time served in a provisional status to ccocmpletion
of a probationary period. _The periocd of provisicnal appcintment
may apply toward completion of the prokationary period only for
that part served continuously, in the same class, and immediately
prior to an original appointment. However, it is the
responsibility of the appointing authority to state in writing at
the time permanent status is being granted that the time served
in a provisional status has been applied toward completion of a
probationary period. Permanent appointment of a probationary
employee shall begin with the date ending the probationary
period.

(¢) Time spent by probationary emplcyees con a leave of
absence without pay extends the prcbationary period.

10.02. Conditions Preliminary to Permanent Appointment

(a) Four weeks prior to the end of the probaticnary pearicd,
the appeointing autherity shall obtain from the probaticnary
employee's supervisor a statement in writing recemmending that
the emplovee be continued or not be continued in service. This
statement shalil include an appraiszl cf the employee's sarvices
and should include a service rating in conformity with the
system of performance evaluation prescribed by the Director . In
the event it is determined that the services of the employee
shall be retained, the appecinting autherity shall notify the
exployvee and the Director of Perscnnel of the action nc later
than the last day of the probatiocnary pericd.

{b) In the event the appointing authority takes nc acticn on
the status of a probationary emplovee before the expiration of
the probationary period, either to retain or terminate, the
employee shall be considered as having attained permanent status.

106.03. Demotions during Probation - The serving of a
probationary period shall not, of itself, prevent an employee
from being demoted to a position in a lower class, provided he
meeis the minimum gqualifications of the lower class. However,
such action may not be taken until the employee has been
presented with the reasons in writing and has been given a
reasonable time to reply thereto in writing, or to appear
perscnally and reply to the head of the department or his deputy.
Neither shall such action be taken prior to completion of
one-third cf the prebationary pericd, and the preobaiicnary periecd
for the class of peosition to which the esmployee is demcoted shall
begin with the date of demotion.

10.04. Transfers during Prcbation - An employee shall not
be transferred durlng his probationary period to a p051tlon in
another class 2= i
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existsy nor may an employee, certified te a vacancy is—a—lecat
eifice—on—a-sErictly-tocal=area—basis Oon a geographic selective
certification in accordance with the provisions of Section 8.03
of this rule, be transferréd from that leealeffise geographic
area tc any other eoffice geographic area or class—fer—which—=

?feéefeaee—e£—eempe%e%%#e—%eg&s%e;—ex&s%s.

10.05. Dismissal during Probation

(a) If at any time during the probationary period, it is
determined the services of the employee are unsatisfactory, the

emplovee may be dismissed é£em—ehe—5ef#%eeT—ba%—saeh—ae%&eﬁ—shaé%

T oo in accordance with Section
12.02. of this Rule. If the fifteen calendar days notice is
given on or before the last day of the probationary period, but
less than fifteen calendar days in advance of that date, the
probationary period shall be extended fifteen days from the date
0of the notice and the employee shall not attain permanent status.
This extension shall not apply to employees serVLng a twelve
month probatlonary perlod.

(I} The Director may restore the name of a2 prebationary
appointee who has been dismissed to the register from which he
was certified, in accordance with procedure described in Section
12.08 of this rule, but the Director shall not in the future
certify the name of that person to the same appointing authority
from the same register. i .

Section 11. Promotions, Demctions and Transfers
11.01. Method of Making Promotions

{a) Whenever practical and in the best interest of the
service, a vacancy will be filled by promotion, after
consideration of the eligible permanent employees in the agency
or in the career service upon the basis ¢f the employees’
demonstrated capacity and guality and length of service. 1In
filling vacancies, an effort sheculd be made to achieve a balance
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between promoticn from within the service and the introducticn
into the service of qualified new employvees.

{b) A candidate for promotion must be certified by the
Director to possess the qualifications for the position as set
forth in the specificaticns for the class of position for which
he is a candidate, and he may be required by the appointing
authority to qualify for the new position by a promotional
competitive or non-competitive examination administered by the
Director. - : :

11.02. Promotion by Competitive Examination

(a} If it is determined by the appointing authority to fill
vacancies in a particular class of position by promotion
competitive examination, the examination shall be given under
the direction of the Director. An employee to be eligible to
compete for promotion must have permanent status and must meet
the minimum gualifications as to training and experience for the
class of position. A promotional competitive examination shall
consist of any combination of the following: written tests,
ratings on training and experience, evaluation of recorded
service ratings and seniority, performance tests and oral
examinations. The combination in each case and the procedure for
the determination of the passing grade shall be announced by the
Directer in advance cof the examination, and shall take into
consideration approved practices.

{b) All employees who receive a passing grade shall be
placed on & promotional register for the class of position in
order of their examination ratings.

{c) If a promotional and an original register exist, the
same number of names shall be certified from esach register in
accordance with Section 8 of this rule. The appointing authority
may make his selection from the names submitted from either
register, giving such preference to présent employees as the good
of the service will permit.

11.03. Promction by Noncompetitive Examination - If it is
determined by the appointing authority to £ill a vacancy by a
non-competitive promotional examination, an employee propeosed for
promotion shall be examined by the Director in accordance with
Section 11.02 of this rule, and if found to gqualify for the class
will be so certified .

11.04. Demotions - There are two types of demotion,
involuntary and voluntary. An involuntary demotion is a
reduction in pay and/or a change in classification to a lower
clagsification due to the inability of an emplovee to perform the
duties of g clasgification or for improper conduct. A voluntary
demotion is a change in classification of an employee to a lower
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classification, a transfer of an emplovee to a lowern
classification or a reduction in pavy due to business necessity.
A permanent employee may be demoted for cause after being
presented with the reascns for the demotion stated in writing,
and being allowed a reasonable time to reply therete in writing,
or upon request to appear personally and reply to the appointing
authority or his deputy. The statement of reasons for the
demotion and the reply shall be filed with the Director of
Perscnnel. A probaticnary employee may be demoted as provided
for in Section 10.04 of this rule,

'11.05. Lateral Class Change - A permanent employee may be
moved from a position in cne class to a vacant position in
another class in the same pay grade 1f found by the Director to
qualify for the vacant position.

11.06 Transfers

(a) Except as otherwise provided in Secticn 10.05 of this
rule, a transfer of a permanent employee from a position in one
organizational sub-division of an agency to a position in
another organizational sub-division of the same or another agency
may be made at any time by the appointing authorities concerned.
In the case of inter-agency transfers, annual and sick leave and
all seniority rights shall be transferred with the employvee.

(b} All inter and intra-agency transfers within a class
shall be reported to the Director on appropriate forms at the
time of the transfer. Transfers to comparable classes shall
reguire prior approval of the Director who shall require that the
emplovee must meet the minimum gualifications of the new class.

Section iZ. Separations, Tenure and Reinstatement

12.01. Resignations - An employee who resigns shall present
the reasons therefor in writing to the appointing authority. A
copy of the resignation shall be forwarded by the agency to the
Directeor of Personnel and shall be recorded by him. If a written
resignation cannot be cbtained, the appointing authority shall
notify the Director of Personnel in writing of the separation of
the empleocyee and the circumstances of the separation.

12.02, Dismissals - The appointing authority, fifteen (15)
calendar days after notice in writing to an permanent emplovee
stating specific reasons therefor, may dismiss any employee for
cause. The employee shall be allowed a reasconable time to reply

to the dismissel in writing, oxr upon reguest Lo appear personally__

and reply to the appocinting authority or his deputy designee.
The reasons for dismissal and the reply, if any, shall be filed
with the Director of Personnel. Fifteen days notice is not
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required for employees in certain cases when the public interests
are .best served by :
=5 ot o

withholding the notice,—and—ic—at—the

or when the cause of dismissal is gross misconduct. An employee
may be dismissed after oral notice, confirmed in writing, when
the dismissed emplovee's action(s) constitute a threat to the
safety or welfare of persons or property.

12.03. Suspension - The appointing authority, eight (8)
calendar days after oral notice confirmed in writing or by
written notice, may suspend any employee without pay for cause or
to conduct an investigation regarding an employee's conduct which
has a . ' =2 + rational nexus tc the employee's
performance of his job. The suspension must be for a specific
period of time, except where an employee is the subject of an
indictment or cther criminal proceeding. The perscn being
suspended shall be allowed a reascnable time to reply thereto in
writing, or upon reguest to appear personally and reply to the
appecinting authority or deputsydesignee. The eight (8) calendar
day notice is not reguired for employess in certain cases when
the public interests are best served by withholding the notice.
The appointing authority shall file the statement of reasons for
the suspension and the reply, if any, with the Director of
Personnel.

12.04. Layoff

(2) When it becomes necessary by reason of shortage of work
or funds, or to permit reinstatement of employees released from
pericds of military service in the armed forces of the United
States or to implement the provisions of this subsection, the
appeinting authority may initiate a layoff in accordance with the
provisions of this rule.

(b) Organizational Unit. The appointing authority shall
submit to the State Personnel Board for approval a description of
the unit or units to which a layoff will apply. The organization
unit may be an entire agency, division, bureau, or other
organization unit.

(c) Prior to the separaticn or inveluntary demotion cf any
employee by laycif, the appointing authority shall file with the
director a proposed plan which shall include:

1. a statement of the circumstances reguiring the
layoff; ' - ' : -

2. the approved organizational unit(s) in which the
proposed lavoff will take place; and,

3. a list of the employees in each class affected by
the lavoff in order of retention.
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(d) It 1is the duty of the directer to veriiy the details on
which the lists are based and to notify the appointing authority
in writing of the plan's approval.

fe) The plan followed by the appointing authority shall be
available, upon request in writing, to any employee ox adversely
affected former employees.

(f) Order of Separation. After the number of positicns to
be aboclished has been determined and the organizational unit has
been approved, the order of separation shall be applied in the
following manner:

1. =eor=-statss employees without permanent status in
the same class or classes identified for layoff in the following
order: emergency, ninety-day exempt, student, seasonal,
intermittent, temporary, provisiongl, and probationary.

2. permanent employees by job class on the basis of
tenure as a permanent employee of a state agency cor in the
classified service regardless of job class or title. Time spent
on leave without pay or on terminal annual leave shall not be
counted, but educational and military leave shall be counted.

(g) Bumping Rights. A permanent emplovee who is to be laid
off may request an inveluntary demotion te any class in the
occupational group in the same organizational unit unless the
results therecf would be to cause the layoff of another permanent
employee who possesses greater seniority than the employee who is
exercising the regquest for involuntary demotion. A permanent
empleyee who is laid off under these provisions as a result of
ancther employee having & greater seniority shall have the same
right of demotion or reassignment as provided for in this
procedure. The Director shall develop the occupational groups in
the classified service based on similarity of work and required
knowledges, skills and abilities.

{h) Recall. Recall shall be to the agency as a whole and in
reverse order ©f the layoff to the c¢lass Irom which the employee
was laid off or any lower class in the class series or to any
class previously held in the occupational group. an employee
shall remain on the recall list for the length of his or her
tenure on the date of the laycff or for a period of two years,
whichever is less. The agency shall first consider for
reemployment those former emplcoyees whose names appear on the
recall 1ist for the class in which a vacancy has occurred and no
original appointment of a new employee or reinstatement of a
former employee shall be made to the class until all former
emplcyees on the recall list have been given first chance of
refusal of the vacancy. An employee shall be recalled eanto jobs
within the county wherein his last place of employment is located
or within a county contiguous thereto. Any laid off employee who
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is eligible for recall to a position under these provisions shall
be notified by certified mail of the vacancy. It is the
responsibility of the employee to notify the agency of any change
in mailing address.

(i) Preference Hiring. When filling vacancies at agencies,
appointing authorities shall, for a period of twelve meonths after
the layoff of a permanent classified employee in another agency,
give preference to those laid-off gualified permanent classified
employees based on seniority and fitness over all but existing
employees of the agency or its facilitles. This preference shall
not supersede the recall rights of employees who have been laid
off in the agency. Preference hiring maey¥ shall be accomplished
by either original appointment ex—reinstatement.

(j) Salary Reductions for Laycff. Salary reductions
resulting from provisions of this subsection shall follow the

salary regulations for pay cn demotion.

(k) Reporting. The appeinting authority shall report the
names of all employees who are to be laid off to the Director in
writing no later than the date notification of the lavoff is

mailed to the employse sf—Fhe—laveff.

(1) Appeals shall b mpl : : ,
layefi sction in accordance with W.V. Code §29-6A-1 et seq.

4
4

12.05. Like Penalties for Like Offenses - In dismissals for
cause and other punishments, like penalties shall be imposed for
like cffenses. ' '

12.06. Tenure of Office - The tenure of office of every
permanent employee shall be during good behavior and the
satisfactory pérformance of his duties as recorded by his
performance evaluation. This provision, however, shall not be
interpreted to prevent the release of an employee for cause, or
the release of an employee because of lack of funds or
curtailment of work, when made the release is in accordance with

this rule.

12.07. EReinstatement to Previcus Class of Position

(a) An employee with permanent status under the Division of
Personnel or a comparable system of personnel administration
existing in the agency prior to the agency's affiliaticn with the
Division of Personnel, who has resigned while in gcod standing or
wheo has been released without prejudice is eligible for
reinstatement, provided he has been certified by the Director as
meeting the current minimum gualifications as to training and
experience of the class status cf position to which he is being
appointed. Prior to making the certification, the Director may
require the employee to pass a gualifying examination.
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(k) Provisional, probationary, or permanent employvees who
leave the classified service to enter the armed forces of the
United States in time of war or national emergency or under
compulsory provisions of law 0f the United States in time of
peace shall be reinstated to their former positions or to
positions of like class, seniority and pay within 30 days
following application provided that within 90 days after release
from active military service the employees indicate in writing or
in person te the agency their readiness and ability to return to
classified employment, Veterans hospitalized immediately on
release from the armed services due to service-connected
disabilities must apply for reinstatement within 90 days of their
release from hospitalization.

(c) Any veteran who has been in the armed services of the
United States and who has been granted military leave from one of
the agencies and who returns to the Agency shall be granted all
within-grade salary adjustments and may be granted salary
advancements he would have received had he remained in active
status in the classified service, and he shall be credited with
all annual and sick leave accumulated and unused at the time the
military leave began. It is understocd that the provisions in
this subsection shall be uniformly applied to all veterans within
an agency having had military leave and who return to the agency.

12.08. Reinstatement to Register

(a) A person who has had his name withdrawn from a register
at his reguest may have his name reinstated on the currently
effective register for the same position class provided the
original register is still in effect and further provided that
his examination score is still valid. His rank on the register
shall be determined by his final earned examination score.

{b) Reinstatement to a register as provided for in the
previous subsection is subject to the following conditions:

1. The perscon petitioning the reinstatement shall make
his reguest to the Direcfor in writing and shall furnish whatever
information the Director may reguire.

2. No person may be reinstated to a register who does
not satisfy the current minimum qualifications for the position
class for which the register is maintained. The Director may
require that that person pass an appropriate examination in the
case of position classes requiring special skills.

3. No person may be reinstated tc a register from
which he has been or may be disgualified under Sections 6.04,
7.03, oxr 8.02 of this rule.

Section 13. Appeals
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13.01. Appeal for Examination Rejection

(2) Appeal Request - Any applicant whose application for
examination has been rejected may appeal to the Director for
reconsideration of his gualifications. The Director shall
consider such appeal if submitted in writing and received not
later than fifteen (13} calendar days following the date the
rejection notice was postmarked. Pending the ocutcome of the
written appeal, applicants may be admitted to an examination.
Admission to an examination under such circumstances shall not
constitute assurance of a passing grade with respect to the other
portions of the examination process.

{b) Decision - Within thirty (30) calendar days after a
properly submitted appeal is received, the Director shall report
his decision in writing to the applicant. The Director shall
determine that uniform rating or review procedures have been
applied. A rating in any part of an examination shall not be
changed unless the Director finds that an error has keen made.
Any correction resulting from the appeal shall not affect a
certification or appointment which has already been made from a
register.

13.02. Appeal for Removal from Register

(a) Appeal Request - Any person whose name has been removed
from a register allegedly for reasons specified in this rule may
appeeal to the Board for reconsideration. The appeal must be
filed in writing with the Director within fifteen (15) calendar
days after the date on which notification to the applicant was
postmarked. The appeal shall state the reasons why the
applicant should not be remcoved from the register.

{b) Decision - The Board shall review all relevant
information to determine if the action appealed was faken in
accordance with this rule. Within thirty (30) calendar days
after a properly submitted appeal is received, the Director shall
report the decision in writing to the applicant.

Section 14. . {Classified-Exempt Service

14.01. Classification Plan for the Classified-Exempt
Service - Upon the reccommendation of the DRDirectecr, the Board
shall adcpt and make effective a classification plan for the
classified-exempt service. This plan shall be developed and
maintained so that all positions sufficiently similar with
respect to type, difficulty, and responsibility of work are
includead in the same class and are filled by the same means of
recruitment. - The plan shall be based on an analysis of the
duties and respcnsibilities of each peosition, and each position
shall be allocated by the Director of Personnel to its proper
class in the plan.
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14.02. Report of Duties and Responsibilities - Each
appointing authority shall repcrt to the Director the
establishment of new peositions or any material changes in the
duties and responsibilities of existing positicens in the
classified-exempt service. The Director may at any time reguire
the appointing authority to submit a statement of the duties and
responsibilities of incumbents of any pos;tlon in the
classified-exempt service.

14.03. Report of Emnployees - The appointing authority
shall, on the appropriate specified forms, report to the Director
any changes in class title, pay, and status of any employee in
the classified-exempt service.

14.04. Certification of Names for Filling Vacancies - If an
appointing authority wishes to request names of applicants for
consideration for employment in the classified-exempt service, he
ghall make the request on appropriate forms specified by the
Director. To reduce the impact on hiring in classified service,
the Director may send names irrespective of the order of scores
and may delay filling the reguest until certificaticns for the
classified service are complete. In no event shall a classified
service vacancy be filled from a certification prepared for a
classified~exempt service vacancy.

14.05. "Reguest for Reconsideration - The employee affected
by the allocation of a position to a class may file with the
Director a written request for reconsideration and shall be given
a reasonable opportunity to be heard by the Director. The
appointing authority shall be given like opportunity to be heard.
The employee shall submit the appeal of a classification action
in writing within ten (10) calendar days of the effective date of
the classification action.

Section 15. Attendance and Leave

In compliance with W.V. Code §21-5C-1 et seg., $§2-2-1 et
seg., and §29-6- 10 the following provisions apply to classified
employees.

15.01. 0Official Holidays

{a) Employees shall be released from work in observance of
the following official holidays : New Year's Day, first day of
January; Martin Luther King's Birthday, third Monday cf January;
Linceln's Birthday, twelfth day of February; Washington's
Birthday, third Monday of February; Memorial Day, last Monday in
May; West Virginia Day, twentieth day of June; Independence Day,
fourth day of July; Labor Day, first Monday of September;
Columbus Day, seccnd Monday cof Octcber; Veterans' Day, eleventh
day of November; Thanksgiving Day, fourth Thursday of November;
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Christmas Day, twenty-fifth day of December; any day on which an
electicn (Primary or General) is held throughout the State, and,
such cther days as the President, Governor or cther duly
constituted authority shall proclaim to be legal holidays.

(b} When a holiday falls on a Sunday, the following Monday
shall be observed as the official holiday. When a helicday falls
on a Saturday, the previous Friday shall be cbserved as the
official holiday. When Christmas or New Year's Day occurs on
Tuesday, Wednesday, Thursday, or Friday, the last half of the
scheduled work day immediately preceding the holiday will be
given as time off. ~When an agency must medify holiday schedules
to accommodate around-the-clock shifts or other special neeads,
the agency should notify emplcoyees in advance of altered holiday
work schedules and should schedule altered holidays on days as
close as possible to the normal holidays. The total payment of
paid time off for heclidays shall not exceed eight hours per full

day holiday.

{¢) Part-time employees are entitled to receive payment for
holidays in proportion to the amount of time worked as compared
to the emplovyer's standard workweek.

(d) An employee must either work or be on approved paid
leave for either the full scheduled workday before or after the
holiday and either work or be on approved paid leave for any
fracticon of the scheduled workday before cr after the holiday to
receive pay for the holiday. No employee is entitled to payment
for any holiday which occurs prior to the first day of work or
after the effective date of separation.

(e} Agencies shall make reasonable accommodaticn to an
employee's religious holidays as reguired by law.

15.02. Agency Work Schedules - Each appointing authority
shall establish the work schedule for the employees of his
agency. The work schedule shall specify the number of hours of
actual attendance on duty for full-time employees during a
workweek, the day and time that the workweek begins and ends, and
the time that each work shift begins and ends. The work
schedules and changes thereto must be submitted to the Director
within fifteen (15) calendar days after employees commence work
under the schedule,

15.03. Annual Leave

{a) Amount, Accrual - Except as otherwise noted in this
rule, each employee is entitled to annual leave with pay and
benefits. The table below lists rates of accrual according to
the employee's length of service category and the number of hours
of annual leave that may be carried forward from one calendar
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vear to another. Annual leave cannot be accrued for hours not
paid nor for hours worked beyond the normal work week which shall
not exceed 40 hours.

Length of Service Accrual Rate: Carry-forward Hours:
Category Houxrs Equal To ‘Hours Egqual To

Less than 5 years of 1.25 days/month 30 days

regular employment _

5 years but less than 1.50 days/month 30 days

10 years of regular o

employment

10 years but less than 1.75 days/month 35 days

15 vears of regular

employment

15 years or more 2.00 days/month 40 days

(k) Service to Qualify - Quallfylng service for length of
service category 4sSectiomn3~3+ is based on State employment or
empiloyment in the classified service.

({c) Requesting, Granting - Accrued annual leave shall be
granted at such times as will not materially affect the agency's
efficient cperation or when regquested as paid leave under the
provisions of state cr federal family/medical ieave statutes.

The employee shall request annual leave in advance of taking such
leave except as noted elsewhere in this Section. Annual leave
may not be granted in advance of the employee's accrual of the
leave. Agencies are encouraged to grant ahnual leave when
hazardous conditicns make geing to and from work difficult.

(d) Coverage

1. Annual leave shall not be accorded fempozaicr
3C-day emergency, per diem, student, seascnal, or 90-day exempt
employees.

2. Annual leave accorded provisional, intermittent,
irregular part-time and temporary (appointed from the reglster)
employees shall be computed in proportion to hours worked during
the pay pericd not tc exceed the full-time work schedule of the
employer. The leave must be taken prior to the expiration of
the period of appointment, unless immediately followed by an
appointment from the register, or be forfeited.

3. Annual leave accorded part-time employees shall be
computed in proportion to hours worked during the pay period
based on the propexr length of service category.
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(e) Minimum Charge - The minlmum charge againsﬁ annual leave
shall ke one halfF {3423 guarter (i) hour. Additicnal leave shall
be in multipies of a kslf guarter hour.

(f) Separation from Employment - An employee who separates
from employment for any reascn shall be paid for all accrued and
unused annual leave. Annual leave does not accrue after the
effectiwe date of separation . The payment shall be made
according to one of the fcllowing methods:

1. An employee may elect to be paid in bfsemi-monthly
installments as if employment were continuing until the pay
period during which the accrued annual leave is exhausted. If
the last day for which terminal leave payment is due falls before
the day on which the pay period ends, terminal leave payment for
those days within that pay period shall be calculated using the
daily rate for the half-month in which the last day on payroll
occurs. Employees in positicns allocated to job classes assigned
to an hourly pay schedule or per diem pay schedule approved by
the Board shall be paid according to those standard procedures.
No deductions may be made for contributions toward retirement
from the payment for terminal leave.

2. Any eligible emplovee as defined in W.V. Code
§5-5-1, as amended, who is separated from emplcoyment by
resignation, layeff, dismissal, retirement, death, or
termination, may be paid in lump sum, at his option, for accrued
and unused annual leave. Terminal leave payment for an employee
who selects a lump sum payment shall be calculated using the
daily rate of pay for the half-month(s) or portion of the month
which the accrued and unused annual leave covers. Employees in
positions allocated to job classes assigned to an hourly pay
schedule or per diem pay schedule approved by the Board shall be
paid according to those standard procedures. The lump sum
payment shall be made by the time of what would have been the
employee's next regular pay day had his employment continued. No
deductions may be made for contrlbutlons toward retirement from

the lump sum payment.

3. An employee who retires may elect not to receive
pavment for any or all accrued anriual leave and may apply the
balance towards extended insurance coverage under guidelines
estaklished by the Public Employees Insurance Agency or to
acguire additicnal credited service in the appropriate state
retirement system.

(g) Transfer of Annual Leave
1. When a classified employee transfers from one
agency te another, all service c¢redit and accrued annual leave
shall be transferred. The previcus employer must provide written
documentation ¢f the employege's annual leave balance to the other
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agency within thirty (30) calendar days after the employee
commencas work.

2. Annual leave accrued while in exempt or classified-
exempt permanent employment shall be transferred to classified
employment.

{h) When Sick Leave Exhausted - Annual leave, if
reguested, shall be used granted in circumstances when sick leave
or the sick leave allowance for an emplovee's immediate family is

exhausted. The—immediatefamily inciudes—onty—thoemployes'ls

. £ o
aﬁd—eeepehe%éfenv——The same rules regardlng the nece551ty for a

physician's statement when sick leave is used eapply when annual
leave is used under these circumstances.

15.04. 8Sick Leave

{a) Accrual - Except as otherwise provided in this section,
each employee shall receive accrued sick leave with pay and
benefits. Sick leave is computed on the basis of hours equal %o
1.5 days per month for full-time employees There is unlimited
accumulation of sick leave. .

{b) Coverage

1. 8ick leave shall nct be accorded femporaryr—30-day
emergency, 90-day exempt, student, or per diem employees.

2. Provisional, tempecrary (appeointed from the
register), irregular part-time and intermittent employees shall
accrue sick leave in proportion to hours worked in the pay
period. The .leave expires at the termination of the period of
employment unless immediately fcllewed by an appointment from the
register for a permanent position.

3. Part-time, probationary, and permanent employees
shall accrue sick leave with pay and benefits in proportion to
hours employed to work annually.

(c) Minimum Charge - The minimum charge against sick leave
is one helsi-{31435 guarter (1) hour. Additional leave is charged
in multiples of one kaif {1/2} guarter hour.

(d) Maximum Charge - The maximum charge against sick leave
is one work year per substantially centinucus absence. The
appointing authority may at his discretion grant additional
accrued sick leave i1f the employvee's disability, as verified by a
physician, is not of such a nature as to render the employee
permanently unable to perform the essential duties of the
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position.

(@) Separation from Service - Sick leave does not accrue
after the effestisve date of separation as defined in this rule.

1. Retirement - Unused sick leave may be used to
purchase extended insurance coverage upon retirement under
guidelines established by the Public Employees Insurance Agency
or to acqguire additional credited service in the state retirement

system.

2. All Other Separaticns - All accumulated sick leave
shall be cancelled as of the effeesbtive date of separation . If
the employee returns to work within twelve (12) calendar months,
including the first working day the reinstatement could be
accomplished, all cancelled sick leave shall be restored.
However, if the employee returns to work after more than twelve
(12) calendar months from the effective date of separation of
employment, no more than thirty (30) days of cancelled sick leave
shall be restored. If an emplcocyee is recalled from a layoff all
cancelled sick leave shall be restored.

(f} Granting - Accrued sick leave shall be granted teo
employees for the following reasons:

1. Illness - Sick leave may¥ shall be granted in the
event of an illness of, or inijury teo, an employee which
incapacitates him from performance of his duties. An—emplovee

2. Death in the Immediate family of the employee -
Sick leave shall be granted up to 3 days to an employee for the
death of a member of - h1s 1mmed1ate family as defined.in this .

3. Exposure to Contagious Disease - Sick leave may
shall be granted in the case of exposure to contagicus disease
when a physician determines and states in writing that the
employee'’'s presence on _duty may Jjeopardize the health of others.

4. Pregnancy - An incapacity due to pregnancy shall be
charged to sick leave under the same condltlons applying to any
illness.

5. Routine Dental and Medical Appointments-Employee -
Routine dental and medical appointments for treatment or
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examination of the emplovee may shall be charged to sick leave.
Reasonable travel time for the appointments may also be charged
to sick leave not to exceed a total of three hours per

occurrence.

6. Illness and/or Routine Dental and Medical
Appointments—-Immediate Family - absence for illness or routine
medical and dental appointments of a member ¢©f an employee's

immediate family as defined in this rulesz routine-dental—eor
medical appeintments, including reasonable travel time, if -

requested, not to exceed a total of three hours per occurrence,
: shall be charged to

accrued sick leave, not to exceed 40 hours. per calendar year.

7. Work related illness or injury - an emplcvee may
elect to use sick lesave due to a work related illness or injury.
However, an empliovee who elects not to use sick leave under this
section must apply for a medical leave of absence without pay as
provided undex Section 15.08(c)l.a.2. of this rule.

{g) Physician's Statement

1., The Director shall prescribe a physician's
statement form to be supplied by all agencies to iis employees.
Use of this form is reguired by all agencies.

2. Within two days of return to work, an emplovee
shall furnish a weisteon—statemen®t prescribed physician’'s
statement form from the attending physician/ practitioner for all
consecutive days of sick leave granted beyond three working days.
The physician's statement form shall specify the period of
incapacity and state that the employee was unable to perform his
job or that the emplovee's absence was due to reascns provided in
Section 15.04.{(f)6. for a member of the employee's immediate

family.

3. In the absence of a prescribed physician's
statement form, the entire absence shall be charged to
unauthorized leave and the employee's pay shall be docked the
following payperiod for the entire pericd of absence.

4. For extended periods of sick leave, a prescribed
physician's statement form confirming the necessity for continued
leave must be submitted every thirty (30) calendar days. Failure
to produce the required statement shall be grounds to terminate
further sick leave benefits and the employvee shall be placed on
unauthorized leave. The emplovee shall be given fifteen day
written notice of such action. Failure of the emplovee to
promptly submit the required statement at the expiration of the
fifteen day notice period, except for satisfactory reasons
submitted in advance to the appointing autheority, is cause for
dismissal, The necessity for absence because of exposure tc
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contagicus disease must be verified regardless of the length of
absence. - -

5. The appointing authority may permit an employee to
return to work from sick leave at less than full duty, but the
terms of return shall be in writing and are subject to review by
the Director. The review may include the reguirement of
additicnal information from a physician regarding the employee s
abllity to perform the essential duties of his job.

(a) Any denial of an employee's request to return to
work at less than full duty must be approved by the Director.

(b) The Director may deny the request to return to
work at less than full duty under conditions including, but not
limited to, the following:

{1) the employee cannot perform the essential
duties of his job;

(2) the nature of the employee's job is such that
it may aggravate the employee's medical condition; or,

{3) the approval cf the reguest would sericusliy
impair the conduct of the agency's business.

{c¢) Approval ¢of a return to work at less than full
duty shall be granted for nc longer than 3C days. Regquests to
continue at less than full duty for more than 30 days shall fall
under the same requirements as an original reguest.

(h) Transfer of Sick Leave

1. When a clagssified employee transfers from one
agency to ancther, all accrued sick leave shall be transferred.
The previous employer must provide written documentation of the
sick leave balance to the other agency within thirty (30)
calendar days after the employee commences work.

2. At the discretion cf the appointing authority, sick
leave accrued while in other State employment may be transferable
to covered agency employment.

(i) Illness While on Annual Leave ~ An employee who becomes
11l and who is admitted to a hospital or has medical services
performed in an emergency room while on previously approved
annual leave may request that all or part of the time spent in a
hospital or emergency rcom be charged to sick leave. The
employee must reguest such action immediately upon return to work
and must provide a physician's statement or hospital statement
listing the specific dates of hospitalization or emergency room
services. Sick leave will be charged only for the period of time
the employee 1s hospitalized or in the emergency room. The
remainder of the time must be charged to annual leave.
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15.05. Suspected Lsave Abuse — When an employee appears to
have a pattern of leave abuse, including such frequent use of
sick leave as to render the employee's services undependable, the
appointing authority may request appropriate substantiation of
the employee's c¢laim for leave, for example, verification of an
illness of less than three days. Prior written notice of the
requirement for appropriate substantiation must be given to the
employee. ' , '

15.06. Unauthorized Leave - When an employee is absent from
work without authorization for sick or annual leave, the
appointing authority may shall dock the employee's pay in the
next pavpericed for an egual amount ¢f time paid during which no
work was performed. The appecinting authority must notify the
employee in writing that such action is being taken.

Unauthorized leave shall be used only in cases when the emplovee
fails to obtain the appropriate approval, according to agency
policy, for the absence. Such ection must be transmitted in
writing to the Director of Perscnnel.

15.07. oOvertime Work and Holiday Work - An appointing
authority or his designated representative may require an
employee to work in excess of the prescribed working hours or on
holidays when the work is considered necessary to the public
interest. Compensation shall be made in accordance with the Fair
Labor Standards Act of 1986 and W.V. Code 821-5(C)-1 et seq.

15.08. Leave of Absence Without Pay

{a) Personal Leave - Upon application in writing to and
written approval of the appointing autherity, a permanent,
probationary, or provisional employee may be granted a leave of
absence without pay for a specific pericd oi time which normally
should not exceed one year. A leave cof absence without pay may
exceed the normal one year limitation and may be granted at the
discretion of the appointing autherity based on the agency's
persconnel needs. Time spent by provisional employees for leaves
cf absence does not extend the provisicnal period limitation.

Written approval of the appeinting authority is required in
all cases, Approval of personal leave is discretionary with the
appointing authority.

(b} Family Leave - Upon exhaustion ¢f the sick leave o
benefit for members of an emplovyee's immediate family, as defined
in this rule, and all annual leave, any emplovee hired for
permanent employment who has worked for at least twelve
consecutive weeks shall be entitled to a total of twelve weeks of
unpaid family leave during any twelve month periocd because cf the
birth of a child of the employes, or the placement of a child
with the employee for adoptiocn; or to care fcr the employee's
child, spouse, parent or dependent who has a sericus health
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condition.

1. In the case of a <c¢hild, spouse, parent or
dependent who has a serious health condition, such family leave
may be taken intermittently when medically necessary. An
empleoyee may take family leave on a part-time basis and on a
part-time leave schedule, but the period during which the number
of work weeks of. leave may be taken may not exceed twelve
consecutive months, and the leave shall be scheduled s0 as not to
unduly disrupt msnduly the operations of the emplover.

2. If a leave because of birth or adoption is
foreseeable, the employee shall provide the employer with a two-
week written notice cof the ezxpected birth or adoption. When it
is not possible to provide such nctice, the employvee must give
the employer notice within two working days of the time the
amplovee learns of the need for the leave.

3. If a leave under this section ils foreseeable
because of planned medical treatment or supervision, the employee
shall make a reascnable effort tc schedule the treaiment or
supervision so as not to unduly disrupt the coperations of the
employer, subject to the approval of the health care provider of
the employee's child, parent or dependent and shall provide the
employer with a two-week written notice of the treatment or
supervision.

4. The employer may regquire the employee to provide
certification by a health care provider that the child,
dependent, parent or spouse has a serious health condition, <the
date the condition commenced, its probable duration, and cther
pertinent medical facts regarding the serious health condition.
Written approval of the appointing authority is required in all
cases. Notice of such action must be transmitted in writing to

the Director.

(c) Medical Leave; Notice to Employee

1. An injured or ill permanent employee upon written
application to the appointing authority shall be granted a
medical leave of absence without pay not to exceed six (6) months
within a twelve month period provided:

a. The emplevee (1) has exhausted all sick leave
and makes aprlication no later than fifteen (15) calendar days
following the expiration of all sick leave or (2) has elected
not to use sick leave for a work related injury and makes
application no later than fifteen (15} calendar days following
the date on which the employee filed a claim for Worker's
Compensation ;

b. The employea's absence is due to an illness or

52




injury which is verified by a physiciants/practitioner on the
prescribed physician's statement form stating weitten statement
that the employee is unable to perform his or her duties and
giving a tentative date for the employee's return to work;

c. A prescribed physician's statement form is
submitted every thirty (30) calendar days to confirm the
necessity for ceontinued leave; and

d. The disability, as verified by a
physician/practitioner on the prescribed physician's statement
form, is not of such nature as to render the employee permanently
unable to perform his duties.

2. The appointing authority shall, at least 15 days
prior to, if possible, but no later than five (3} days following
the expiration of the employee's sick leave, mailil to the employes
a written notice of the emplovee’'s right to a medical leave of
absence without pay and informing him that the leave will not be
granted if £he emploeyee fails to apply within the above time
limits specified in secticn 15.08.c.l.a.

(d) End cf Leave =

1l. At the expiration of a leave of absence without
pay, the employee shall be rzeinstated returned to duty to either
his em—kex former position, or ong of comparable pay and duties,
without loss of rights, unless the position is no longer
available due to a reduction-in-~force. If the absence was for an
approved unpaid—Efanily toave—of absence as provided in section

15.08.(b), the employee shall be returned tec the position held
pricr te the leave provided the leave did not exceed twelve weeks

during a twelve-month period.

2. If the leave of absence without pay was granted due
to Eersonal illness, the employee must furnish from the attending
physician/practitioner a certi-ficate prescribed physician's
statement form indicating the ability of the emplovee to return
to work. The appeinting althority may permit an employee to
return to work at or before the expiration of the leave of
absence at less than full duty, but the terms of return are
subject to the same condltlons spec1fled in section 15.04.(g)(53)
cf this rule.

3. Failure cf the employee to report promptly at the
expiration of a leave of absence without pay, excepit for
satlsfactory reasons submitted in advance to the appointing
authority, is cause for dismissal.

(e) Reporting Procedures - The appointing authority must
report a leave of absence without pay to the Director . The
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appropriate forms must include the provision of this Rule under
which the leave is being granted, the emplovee's last date on the
payroll, and the specific anticipated date for réturn to duty. An
extension of & leave of absence must alsc be reported.

15.09. Injury on the Job =

{(a) In the event an employee 1s injured in the course of
and resulting from covered employment, the employee may elect to
receive either temporary total disability benefits from the
Worker's Compensation Fund or sick leave benefits, but not both.
Emplovees may collect sick leave benefits and, upon exhaustion of
sick leave benefits, annual leave benefits until receiving
temporary total disability benefits. If an employee has elected
to receive temporary total disability benefits, Bupon receipt of
the initial temporary total disability bernefifs payment the
employee shall pay or a551gn to his ex—her employer the Eemperary

: il i net value of the
sick/annual leave paid. Employees shall be-zestozred sick leave
benefits and, 1f used, annual leave benefits shall be restored on

a day-for day ba51s whlch corresponds to the
net value of the

sick/annual leave paid. If the employee falls to pay or a551gn to
the employer the

received net value of the sick/annual leave paid, then the
employer shall deduct from the employee's subsequent wage
payments an amount equal to the

benefits—raceived net value of the Sick/annual leave paid. Upon
payment of this amount the employer shall restore sick/annual

leave time-which—corresponds—to—the—amount—of—tenporary-—totat
disability received—by Eheempieoyee previously paid. B

(k) It is a discriminatory practice for an employer to fail
to reinstate an employee who has sustained a compensable illness
or injury to that employee's former position of employment, upon
demand for the reinstatement, provided that the position is
available and the employee is not disabled from performing the
essential duties of the positicon. If the former position is not
available, the employee shall be reinstated to anocther comparable
available position with duties the employee is capable of
performing. & comparable position means a position which is
comparable in wages, working conditions, and, tc the extent
reasonably practlcable, duties &5 of the position held at the
time of illness or 1njury A wrltten statement from a medieal

physicianﬁpractitioner approvinq the,injured employee's return to
regular employment is shall be prima facie evidence that the
worker is able to perform such essential duties. In the event
that neither the former position nor a comparable position is
available, the employee has a right to preferential recall to any
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job which the injured employee iz capable c©f performing which
becomes open after the injured emplovee notifies the employer
thet reinstatement is desired. The right of perferential recall
is in effect for one year from the day the injured employee
notifies the employver that reinstatement is desired. The
emplovee must provide the emplover with a current mailing address
during the cne-year period.

{c) The provisions ¢f Section 15.08.(c), (d), and (e) shall
also apply to leave taken under the provisions of this section.

15.10. Military Leave

(a) All officers and emplovees of the State hixed—fo=r
permanent—employment who are members of the National Guard or of
any of the Reserve Components of the Armed Forces of the Federal
Government are entitled to a leave of absence from duty without
loss of pay, status, or efficiency rating, on all days during
which they are engaged in drills or parades during business
hours ordered by proper authority, or for field training or
active service for a . maximum period of thirty working days in
any one calendar year ordered or authorized by proper authority.
The term "without loss of pay" means that the employee
continues to receive his normal salary or compensation,
netwithstanding the fact that the emplcyee may have received
other compensation during the same periocd. An employee need not
exhaust all annual leave or sick leave. Furthermore, +the leave
of absence 1is considered as time worked for the agency in
computing seniority, eligibility for salary increase and
experience with the agency. The terms of this subsection do not
apply under the provisicns of any Selective Training and Service
act. An emplovee is reguired to submit an official order from
the appropriate military officer in support of the request for
military leave

(b) Effective August 2, 1990, all cfficers and employees of
the State who are ordered or called toc active duty by the
President of the United States are eligible for an additional
leave of absence from employment without loss of pay, status, or
efficiency rating for a maximum period of thirty working davs.
The term "without loss of pay" means that the employee shall
continue te receive his normal salary or compensation,
notwithstanding the fact that the employee may have received
other compensation from federal or state sources during the same
period. )

{c} Other than as provided in subsection (b) of this
section, any employee hired for permanent employment entering the
U.S. armed services in time of war, national emergency or under
compulsory provisions of law of the U.S. in time of peace must be
granted a leave of absence from his service with the agency.

Upon completion cof and discharge from the armed services and
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within the applicable time period prescribed by federal statute,
rule, or regulation regarding return to employment, the employee
has the right to zresume his service with the agency without any
prejudice to his status, merit rating or standing by reason of
such absence, in accordance with Section 12.07(b) of the Division
of Personnel Rules and Regulations. Employees shall be credited
with all annual leave and .sick leave nct used at the commencement
of his military leave in accordance with Section 12.07(c) of

this rule. This subsection shall not be construed:

{1l) As an attempt to enlarge or to extend the length of
employment of any temporary employee or to create a definite term
where no definite term with respect to the positicon previously
existed.

{(Z) As providing that the salary paid by the agency shall
continue to be paid to the employea while he is not performing
the dutles of his position with the state because of the
services with the armed forces of the United States.

(3) As having precedence gver the provisions of any
applicable federal statute, rule, or regulation regarding
military leave or re-employment rights with which this section is
inconsistent or in conflict

15,11. Ccurt, Jury, and Hearing Leave

(a) Upon application in writing, an employee hired for
permanent employment shall be granted leave with pay when, in
obedience to a subpoena or direction by proper authority, he
serves upon a jury or appears as a witness before any court or
judge, any legislative committee, or any cfficer, board, or bocdy
authorized by law to conduct any hearing cor inguiry. This
section shall not apply in cases where the employee is a
litigant, defendant or other principal party or has a personal or
familial interest in the case or proceedlng. This subsection

shall not be construed:

(1) to deprive, prohibit, or infringe upon the rights
of any employee whe 1Is a party to, or a witness in, a grievance
proceeding or a court of law proceedlng resultlng from the course
of employment; or,

{(2) to deprive, prohlbit, or Infringe upeon the rights
of any employee in their pursuit of personal or civic

responsibilities while on annual leave or a personal leave of
absence.

(b) The employee shall furnish such written confirmation of

the absence as is required by the appeintingautherity Director.

15.12. Education Leave
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{(a) Subsidized by Agency - An agency authorized by law to
subsidize advanced educational training for classified
employees may grant to selected employees educational leave
subiject to conditions stipulated by that agency. The procedures
for 'granting educaticnal leave and compensatory payment shall be
filed with the Directeor of Personnel. The leave shall be
considered as continucus employment, except that employees while
on educational leave shall not accrue sick leave or annual leave,
nor shall the employees be eligible for salary advancements.

{(b) Non-subsidized by Agency - A personal leave of absence
may be granted for educational purposes in conformance with the
reguirements of Section 15.08(a) of this rule.

15.13. ‘Supplementasyl Attendance and Leave Regulations -
Each agency shall prepare supplementary regulations as may be
required. Such regulations shall not enhance nor diminish the
benefits afforded by this section. C(Coples of all regulations
shall be filed with the Director who may approve, amend or
disapprove the supplemental regulaticns.,

15.14. Distribution of Regulaticns - Each agency shall make
available to each cof its employees a copy of these attendance and
leave regulations together with the agency's own supplementazyl
attendance and leave regulations.

15.15. Leave Records - Each agency shall maintain a current
leave record of its employees' accrued and used leave. Each
empioyee shall have access to his or her leave records subiject to
the appropriate agency's established rules and regulations.
Supervisors and employees shall attest to the accuracy of the
records on a periodic basis, but not less than twice annually.

Section 16. Performance Evaluations

The Director of Personnel, after consultaticon with the
appointing authorities, and with the approval cf the Board, shall
establish and make effective a system of performance evaluation
designed to provide a wvalid evaluation of the qgquality and
quantity of work performed. Inscfar as practicable the system of
performance evaluation in the classified service shall be

standardized, The evaluations shall be prepared and recorded
for all permanent employees at regular intervals not to exceed
twelve months. Performance evaluations shall be considered in

determining salary advancements and in making promotions,
demotions, and dismissals. An employee shall be notified of his
performance evaluation in writing by the appcinting authority of
the appropriate agency.

Section 17. Political Activities

57




17.01. Prohibition of Political Activities

{a) No person shall be appointed or promeoted ftc or demoted
or dismissed from any position in the classified service or in
any way favored or discriminated against with respect to such
employment because of his political or religious opinions or
affiliations or race; but nothing in this section shall be
construeaed as precluding the dismissal of any employee who may be
engaged in subversive activities or found disleoyal tec the nation.

{b) No person shall seek or attempt to use any poclitical
endorsement in connection with any appeointment in the classified

service.

{c) No person shall use or promise to use, directly or
indirectly, any official authecrity or influence, whether
possessad or anticipated, to secure or attempt to secure for any
person an appointment or advantage in appointment to a position
in the classified service, or an increase in pay or other
advantage in employment in any position, for the purpose of
influencing the vote or political action of any persocon, or for
any consideration.

{d) No employee in the classified service or member of the
Board or the Dlrector shall, directly or indirectly, solicit or
receive any assessment, subscription or contribution, or perform
any service for any political party, committee or candidate for
compensation, other than for expenses actually incurred, or in
any manner take part in soliciting any assessment, subscripticen,
contribution or service of any employee in the classified
service. . )

(e) Notwithstanding any other provision ¢f the West
Virginia Code, no emplcoyee in the classified service shall:

3 1. Use his official authority or influence for the
purpose of interfering with or affecting the result of an
election or a nomination for coffice;

2., Directly or indirectly coerce, attempt to coerce,
command or advise a state or local officer or employee to pay,
lend or contribute anything of value to a party, committee,
organization, agency or person for political purposes; or

3. Be a candidate for any national or state paid
public office or ccurt of record; or hold any paid public cffice;
or be a candidate or delegate to any state or national political
party convention, a member of any national, state or locgal
committee for a political party, or a financial agent ox
treasurer within the meaning of the provisions ¢f sections
three, four or five-e, article eight, chapter three of the Code
of West Virginia, as amended. Other types of partisan or
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nonpartisan political campaigning and management not inconsistent
with the provisions of this subdivision and with the provisions
of subsection (d) of this section, are permitted.

(f) Political participation pertaining to constitutional
amendments, referendums, approval of municipal ordinances or
activities are not prohibited by the foregoing provisions of
this section.

{g) Any classified employee who becomes a candidate for any
paid public office as permitted by this section shall be placed
on a leave of. absence without pay for the period of the
candidacy, commencing upon the filing of the certificate of
candidacy. If elected, the employee shall resign oxr be
dismissed from the position in the classified service to be
effective no later than the date of assuming the elective cffice.

(hy In an effort to balance the interesis of state
emplovees, as citizens, in commenting on matters of public
concern and the interests of the state, as an employer, in
promoting the efficiency of the public services it performs
throcugh its employees, the Director shall determine any
restrictions on political activities of classified emplovyees.
Such determination shall be made ¢on the basis of federal and
state statutes and the protection of the efficient performance of
cfficial duties and the prevention of conflicts of interests ozr
apparent conflicts of Iinterests.

17.02. Application of the Hatch Act - Employees whose
principal employment invelves an activity which is financed
wholly or in part by loans cr grants made by the United States or
a Federal agency are subject to applicable provisions of the
Federal Hatch Act. These provisions shall be made known to
classified employees by the appointing authority concerned and
they shall adhere to these provisions,.

17.03. "Additiconal Prohibition for Highways Employees - No
person may be appointed or employed in any capacity by the
Division of Highways who is a candidate or holds any public
office or is a member of any political party committee.

Employees of the Division of Highways may not be a candidate for
or hold any public office or be a member of any political party
committee. An employee cf the Division of Highways whoe becomes
a candidate for or .holds any public office or becomes a member of
any political party committee shall resign or be dismissed from
his position with the department immediately on the date of the
filing of candidacy or the date of assuming the public office or
the political party committee membership.

17.04. Additional Prohibition for Rehabilitation Services
Emplovees - No emplovee engaged in the administration of the
Vocational Rehabilitation program shall take an active part in
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the management of pelitical campaigns or participate in any
political activity, except that he shall retain the right to vote
as he may please and tc express his cpinicons as a citizen on all
subjects. No such cfficer cor employee ghall solicit or receive,
ner shall anvy such officer cor emplovee be obliged to contribute
or render any service, assistance, subscription, assessment, or
contribution for any political purpose.

Section 18. Employvment Confiicts

Seation 18.01. Other Employment

No employvee shall hold cther public cffice or have
conflicting employment while in the classified service.
Determination of the conflict shall be made by the appointing
authority and the Board who shall consider whether the other

employment: :

{1) will e in conflict with the interests of the agency;

{(2) will interfere with the performance of the employee's
official duties;

(3) will use or appear to use information obtained in
connection with official duties which iIs not generally available
to the public; or,

(4) may reasocnably be regarded as official action.

Seaesien 18.0Z. Nepotism

No appointing authority shall influence or attempt to
influence the employment cor working conditions of his immediate
family. It is the responsibility of the appointing authority to
administer the employment of relatives of any agency employee in
& consistent and impartial manner,

No employee shall directly supervise a member of his
immediate family. Mocre specifically, no employee shall review or
audit the work of a member of his immediate family, take part in
discussions concerning employment, assignment, compensation,
digcipline or related matters involving a member of his immediate
family. 1In the event that an individual, through marriage,
adoption, etc. is placed in a prohibkited business relationship
with a member of his immediate family, the situation must be
resolved within thirty calendar days. Resolution may be made by
transfer, reassignment, resignation, etc. of one of the involved
employees or by other accomodaticn which protects the interests

cf the public.

Section 19. Payroll Certification

(a} No state disbursing or auditing cfficer shall make or
approve or take any part in making or approving any payment for
personal service to any person holding a position in the
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classified service unless the payroll voucher or account of such
pay bears the certification of the Director, or of his authorized
agent, that the persons named in the voucher or account have
been appointed and employved in accordance with the provisions of
this rule. The Director may for proper cause withhold
certification from an entire payreoll or from any specific item or
items on the payreoll.. The Director may, however, provide that
certification of payrolls may be made cnce every six months, and
the certification shall remain in effect except in the case of
any officer or employee whose status has changed after the last
certification of his payroll. In the latter case no voucher for
payment of salary tec the employee shall be issued or payment of
salary made without further certificaticn by the Director.

(b) If the Director wrongfully withholds certification of
the payroll voucher or account of any employee, the employee may
maintain a proceeding in the courts toc compel the Director to
certify the payrcll voucher or acgcount.

Section 20. Reccrds and Repcris

The Agency shall establish and maintain & service record for
each employee, showing the employee's name, title, organizational
unit, salary, changes in status, performance evaluations, and
such other personnel information as may be considered pertinent.
21l personnel records shall be open to the inspection of the
Board but shall be otherwise be held confidential by the Agency
in accordance with applicable Federal and State law.

Section 21. Duties of State Cfficers; Legal Proceedings to
Secure Compliance; Penalties

21.01. Duties of State Cfficers - Pursuant to W.V. Code
§25-6-12, all agencies' officers and employees shall comply with
and aid in all proper ways in carrying ocut the provisions of
W.V. Cocde §29-6-1 et seqg., as amended, the rules, reguliaticns,
and orders thereunder. All officers and employees shall furnish
any records or information which the Director or the Board may
reguest for any purpcse of W.V. Code §25-6-1 et seg., as
amended., All officers and employvees shall comply with all rules,
regulaticns, policies and orders of the Director or the Board and
shall not inc¢rease nor diminish any benefits afforded any
classified employee by such rules, regulations, or crders.

21.02. Legal Proceedings to Secure Compliance - Pursuant to
W.V. Code §25-6-12, the Direcior may institute and maintain any
action or proceeding at law or in eguity which he considers
necessary or appropriate to secure compliance with Articie 6, and
the rules and crders thereunder. .

21.03. Penalties
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(a} Any perscn who willfully violates any provision of W.V.
Code, §29-6-1 et seqg. ox of this rule is guilty of a misdemeanor,
and, upon conviction thereof, shall be fined not less than one
hundred dollars nor more.than five hundred dollars, or imprisoned
in the county jall for a period not to exceed one year, or both
fined and imprisoned. Jurisdication under this section shall .be
in a court of record exercising criminal jurisdiction within the
county wherein the offense is committed.

(b) Any person who is convicted of a misdemeanor under W.V.
Code §29-6-1 et seq. is, for a period of five years, ineligible
for appeintment to or employment in a position in the classified
or classified-exempt service, and if he is an cofficer or employee
of the state, shall forfeit his present office or position.

Section 22Z. Grievance Prccedure - An empleoyee hired for
permanent employment may file a grievance with the Education and
State Employees Grievance Board as provided for in W.V. Code,
§28-6A-1 et seq.

Section 23. Training and Development
23.01. Training and Development —-

{a) Each agency is responsible for providing functional
training to employees of the agency based upon the agency's needs
and rescources and the emplovee's needs and capabilities.
Selection of employees for training and development shall ensure
equal opportunity and shall not discriminate on the basis of
race, sex, age, religion, national origin, political affiliation,
disakility or any other neon-iobk related factors.

(b)Y The Director of Perscnnel shall make available to the
agencies technical assistance in the areas of organization and
human rescurce development, needs assessment, determination of
appropriate development strategies, course design, training
techniques, training evaluation and coordination of training
among the agencies.

(c) The Director shall provide training courses on specific
aspects of personnel administration under Division of Perscnnel
law and this rule, and shall designate employees by
classification, or by duties, who must attend each type of
course.

{d) The Director shall make availlable o the agencies
training and development opportunities that are broadly
applicable to many classifications in all agencies. Employee
selection for the training and development opportunities shall
be consistent with established agency and Division of Personnel
nomination procedures.
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23.02. Apprenticeship Programs - The Director of Personnel,
or his designee, in cocoperation with participating appeinting
authorities within each agency shall develop and annually revise
by the thirty-first day of December a list of employment
classifications appropriate for apprenticeship training. Each
appointing authority shall develop apprenticeship programs for
approved classes that have employees working in apprenticeable
trades which are, or may be recognized by, the United States
Department of Labor, Bureau cf Apprenticeship and Training. The
apprenticeship program shall be developed and conducted in a
manner that will assure meeting the national minimum reguirements
of quality and be registered with the United States Department of
Labeor, Bureau of Apprenticeship and Training.

Subject to the approval of the Director , each participating
agency shall determine the location and positions in which
apprenticeships shall be established. The Chief Administrative
Officer of each agency shall establish procedures for the
cocordination of apprenticeship programs developed in accordance
with this section and shall provide to the Director of Personnel,
at his reguest, information which shall include, but not be
limited te, the number of persons who applied for apprenticeship
positions, the number of persons accepted into the apprenticeship
programs, the number of persons who successfully completed and
received a certificate of completion from the Bureau of
Apprenticeship and Training, the number cof persons who failed to
complete apprenticeships, the number of persons who remain
employed after successfully completing apprenticeships and a
summary ©of characteristics of applicants and participants in the
program. :

23.03. Apprenticeship Adviscory Board - The Director shall
prepare and submit necessary reports to the Apprenticeship
Advisory Board established in accordance with
W.V. Code §29-6-17b regarding the achievements and deficiencies
of the apprenticeship
program.

Section 24. Employee Representative Organization Bulletin Boards

A bulletin board ¢f a limited size shall be provided for
posting notices of employee representative organizations. The
bulletin boards will be placed in convenient and generally
accessible locations in all workplaces where the members of the
organizations are employed. Provisions shall be made for
separate bulletin boards for each employee representative
organization. The cost of the bulletin boards will be assumed by
the requesting employee or the employee's representative
organlization. The boards shall be used exclusively by the
employee representative organization and for organization
purposes only, ‘
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Section 25. Amendments

If and when 1t appears desirable in the interests of good
administration, the State Personnel Board, after public notice
and public hearing and legislative appreoval, may amend the rules
as it becomes necessary.
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Gaston Caperton STATE OF WEST VIRGINIA STATE
PERSONNEL BOARD

Governcr
DEPARTMENT OF ADMINISTRATION | PERSONNEL BOA
Robert L. Staphens, Jr. DIVISION OF PERSONNEL Rov. Pavi 3. Gimer, Mombor
Directer - Sharen H. Lynch, Member

Roger Morgan, Member
Eugene Stump, Member

SUMMARY OF PUBLIC HEARING
ON
PROPOSED AMENDMENTS TO THE -
ADMINISTRATIVE RULE OF THE DIVISION OF PERSONNEL

The public hearing on proposed amendments to the Administrative Rule of
the West Virginia Division of Personnel was held on Tuesday, July 19, 1894 at
2:00 p.m. in Building 8, Room 430-C, State Capitcl Complex, Charieston, West
Virginia. Board members Paul J. Gilmer and Eugene Stump were present as were
Robvert L. Stephens, Jr., Director of the Division of Personnel and staff
members, Alma Legg and Tari McClintock Crouse.

After waiting approximately thirty minutes, the hearing was adjourned as
no perscons appeared to make oral comments or submit written comments.

Buiiding €, Room B-416, 1900 Kanawha Boulevard, East, Charlaston, West Virginia 25305-0138  304/558-3950
AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER




Gasg: Caperton STATE OF WEST VIRGINIA STATE
vemor DEPARTMENT OF ADMINISTRATION o e oHEL BOARD
Rebert L Staphens, Jr. CIVISION OF PERSONNEL Rev. Paul J. Gilmer, Member
Director : Sharon H. Lynch, Membaer
Roger Morgan, Member
August 4, 1994 Eugene Stump, Member

Ms. Susan Steele
2139 Pennsylvania Avenue
St. Albans, West Virginia 25177

Dear Ms. Steele:

Thank you for your written comments on the proposed
amendments to the Administrative Rule of the Division of

Perscnnel.

I can understand your concern with certain provisions of our
current Administrative Rule as they relate to you personally.
However, I think you will acknowledge that your circumstances are
unusual. In spite of the effect these provisions have had on you
persconally, they do conform to professional standards for
personnel practices. -

In regard to employees with salaries “above the range", our
preliminary estimates show fewer than ten percent of employees
above the maximum for their pay range and almost seventy percent
at or below the midpeoint for their pay range. One of the most
frequently mentioned issues in our public hearings on the pay
plan was salary compression - specifically in the form of new
employees making the same or close to the same salaries as
significantly more tenured employees. With the flexibiiity of’
the new pay plan, we were able to begin to address the issue of
salary compression., By absorbing the across-the-board increase
within the pay pian and not raising the entire plan (thus not
raising the entry salaries for new and prospective emnplovees),
the great majority of more tenured employees can begin to see
differences between their salaries and salaries of employees
newly hired.

One of the primary purposes of establishing a rate or range
of pay for a position is to reflect the value of the work of that
position. The pay plan for state employees includes a series of
overlapping pay grades, =ach with a specified range. Ideally
the minimum of the range is sufficient to attract competent
emplovees, the spread is sufficient to motivate them (i.e. allow
for merit increases), and the maximum is sufficient to retain
them. Set ranges of pay which reflect the value of the work also
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Ms. Susan Steele
August 4, 1994
Page two

provide assurance to employees that they are being paid equally
for work cof equal value. Consequently, all salaries should be

within assigned pay ranges and variations shculd exist only under .
exceptional circumstances (e.g. longevity increases).

The reguirement that salary increases with promotions be
within the range for the position to which promoted does not
limit promotions. It is currently possible to receive a
promction with a simultaneocus demotion in pay only; this has the
effect of allowing career movement with no (or limited) increase

in pay.

Agalin, thank vyvou for your comments on the proposed
amendments to our Administrative Rule. Please let me know if you
have further guestions or concerns.

Sincerely,

. A el

Robert L. Stepliens, Jr.
Director _




2139 Pennsylvania Avenue
St. Albans, WV 25177
July 15, 1994

WV Division of Personnel
Capitel Complex

Building 6, Room 416
Charleston, WV 25305-0138

Dear Mr. Stephens:

I am very <c¢oncerned with the proposed changes to the
Administrative . Rule. wWith the method wutilized for the
implementation of the legislated increase (no change in salary
schedules), additional employees will be moved 'above range' in

their respective pay grades. In addition, the effect of the
Statewide Reclassification Project was to move greater numbers cof
State emplovees 'above the range' for their pay grade. Within

the proposed Administrative  Rule changes, there remains
situations that have not been addressed. w;th. regard to above

range staff. —

As a result'of HB 2665, I was demoted. I voluntarily accepted
ancther demotion +to accept a position that offered greater
opportunity for involvement in decisions and greater use of my
professional abilities. {Even on the surface, this seems
inconsistent with the principles of classification') At that
time my salary was demoted t¢ the maximum for the range as is
reguired in the Administrative Rule, and I have no perscnal
complaints regarding pay, since I willingly accepted the rate
cffered. As a result of the sStatewide Reclassification Project,
I was demoted once again and I am now above range.

I am now in a position where my eligibility for merit increases
{based on guality of work) is restricted. For instance, the
Instructions for Across-the-Board Increase dated April 14, 1994,
bars merit increases in 12 month periocd to last until "July I,
1985 at the earliest.

It is noted that in Section 5.09 the language "salary increase"”

is used to bar eligibility for salary advancements. Since this
is an undefined term, the interpretation that it means salary
advancement vs. salary adiustment 1s qgquesticnable to me.

However, that is the Iinterpretation that is consistently used.

Another element of the proposed regulations limiting my career is
the restriction regquiring promotions and demoticns to be within
the range for the class. 1In crder tc be promotable, I must find
a peosition In pay grade 16 (I am currently pay grade 1i2). 1If a
result of the Reclassification Project is to place employees in
this type of situation, then the regulations should address this
result and make some sort of provision that will allow career
movement, whether it be an exception to the rule, a reduction in
the mandated promotional amount, or to permit promotions with no




increase. As I recall, enhanced promotional ladders was an
ohjective 0f the Reclass Project. I still have at least 12 years
before retirement and am not pleased that my opportunities for -
merit increases and advancement are severely limited and have not

been addressed as an issue.

I will also note that these concerns were raised during the
public comment in April 1994, and I note that these issues have
not been addressed, nor have I received any information clearing

up these issues.

“

gy e S

< S "dusan stsdle
Administrative Services Specialist




Gasten Caperan STATE OF WEST VIRGINIA rencaSTATE
DEPARTMENT OF ADMINISTRATION o e ONEL BOARD

Robert L Stophans, J. DIVISION OF PERSONNEL e, et o, Gamer, Mombar
Director Sharen #H. Lynch, Member
August 4, 1994 Eucore o Mooy

Mr, Jeff Black, Director
Human Resocurces Division
Department c¢f Transportation
Building 5, Room 109
Charleston, West Virginia

Dear Mr. Black:

Thank you for your written comments on the proposed
amendments to the Administrative Rule of the Division of
Persconnel. In response to ycur questions and concerns, I offer

the following information.

The currently approved percentage increase has been included L
in the language in Section 5.08.(c).

Section 6.04.(¢c) has been changed to "...6.04.(a) 4, 5, 6
and 7...".

Section 8.03.(d) which allows certification by lot for
certain classifications, while not generally a new merit system
certification concept, is certainly new within our merit system.
The nature of this type cf certification puts added emphasis on
the employment interview in the selection process. As such, we
believe that it is imperative that we set strict standards for
"opportunities for interviews" to avoid even the appearance of
deviaticn frem merit standards in selection of employees.

The prohibition of successive appointments is addressed, as
appropriate, in the various definitions or sections relating to
the specific categories of limited term appointments.

The prescribed physician's statement regquests only reguired
information. The nature of some of the informaticon reguested
{e.g. can the employee return to less than full duty, does the
employee need accomeodation to perform essential duties) makes the
use of a form the simplest option.

Sections 15.04.(g)3. and 15.06. reguire docking in the next
pay peried in order to give the employee notice as required by
Division of Labor regulation.
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Mr. Jeff Black
August 4, 1954
Page two

W.V. Code §2i-5D-4(a) requires the exhaustiocn of all annual
and personal leave prior to the emplovee being entitled to unpaid
family leave. We are seeking further clarlflcation on this issuse
as it relates to the federal statute.

Extensions of leaves of absence should be reported. We do
not show all extensions in some of our records (merely the
beginning and end of the leave), but we do maintain records of
all extensions in employees' personnel files.

We have made the appropriate changes in Section 13.08.(a}).

We have changed the language in Section 15.10. to conform to
the statute.

Again, thank vou for your comments cn the propesed
amendments to cur Administrative Rule. Please let me know if you
have further questions or concerns.

Sincerely,

Robert L. Stephens, Jr.
Director




WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

Division of Highways
1900 Kanawha Boulevard East - Building Five « Room 109
Gaston Caperton Charleston, West Virginia 25305-0430C » 304/558-3505 . Charles L, Miller, P.E.
Governor Secretary
July 19, 1994 Fred VanKirk, P.E.

Commissioner
State Highway Engineer

MEMORANDUM

TO Robert L. Stephens, Jdr., Director
Bivision of Personnel

FROM: Jeff Black, Director Czﬁ
Human Resources Division

SUBJECT: COMMENTS ON PERSONNEL ADMINISTRATIVE RULE

Transmitted herewith are comments from the Department of Transportation
regarding the proposed amendments to tThe Division of Personnel Administrative
Rule.

Thank you for the opportunity to review this material. Should there be

any gquestion regarding our comments, please contact me.

JB:m




DEPARTMENT OF TRANSPORTATION
COMMENTS ON ADMINISTRATIVE RULE

Sectiecn 5.08(c}: We feel the percentage cf increase should
: be specified,

Section 6.04(c): Within the added sentence, we feel #8 is
not appropriate.

Section 8.03(d}: We cbiject tc the requirement that
oppertunities for interview be granted in
the order of appearance on the
certification. We feel we should have
discretion to interview within the
ninetieth percentile.

Section 9.06: ' We recommend there be wording included
which forbids successive appointments.

Section 15.04(g): We object to the regquired use of one
certain physician statement. We have
experienced situations where doctors have
insisted on using their own form or a
letter format. We feel the Rule should
specify what information must be provided,
rather than the exact format.

Section 15.04(g)3: This statement should read that the
employees pay shall be docked, period.
The indication that it shall be docked in
the following pay period assumes that all
agencies process payroll on a current
basis. Let each agency dock the pay

B however it best suits their system.

SECTION 15.06: ’ - The same comment as above regarding the

docking of pay for unauthorized leave.

Section 15.08(b): We do not believe that employees should
be required to exhaust all annual leave
before requesting unpaid family leave.

Secticn 15.08(e): With respect to the statement that
extensicns of leave must also be reported,
we currently do not report ezxtensions, at
the request of the Divisicn c¢f Personnel.




DEPARTMENT OF TRANSPORTATION
COMMENTS (CONT. )

It appears the phrase "tamporary total

Section 15.09{a):
disability benefit" should be stricken
from line 10, as it was in previous
Also,

references within the paragraph.
where the phrase "net wvalue of the sick
leave paid" is used, it should include "or

annual leave."

Section 15.10: The fact that military leave also applies
to temporary employees should be noted,




Gaston Caperton STATE OF WEST VIRGINIA STATE
vermer DEPARTMENT OF ADMINISTRATION o SONNEL BOARD

Rebert L. Stephens. Jr DIVISION OF PERSONNEL Rev. Paul J. Gilmer, Member
Diractor - Sharen H. Lynch, Member
August 4, 1994 Qfggee;e"?ﬁr{ﬂi Mombor

Gretchen 0. Lewis, Cabinet Secretary
Department of Health & Human Resources
Building 3, Room 206

Charlesteon, West Virginia

Dear Ms. Lewis:

Thank you for your written comments on the proposed
amendments to the Administrative Rule of the Division of
Personnel. In response to your questions and concerns, I offer
the following information.

The prescribed physician's statement reguests only reguired
informaticn. The nature ¢f the some of the infermation reguested
(e.g. can the employee return to less than full duty, does the
employee need accemodation to perform essential duties)} makes the
use of a form the simplest option. You will note that agencies
are required to make the forms available to employees. We
suggest that employvers recommend that employees keep a form
accessible for use in situations where it would Le needed.

The minimum charge to both annual and sick leave has been
changed to 15 minutes.

The maximum annual amount (i.e. 10%) for salary advancements
has been added to Section 5.08.(c).

We do not think the proposed changes to sections 9.04. and
9.05. prohibiting successive appointments to these types of
limited term employment will have a detrimental effect on your
efforts to meet emergency or seasocnal staffing needs with
experienced individuals. There are other categories of
employment (e.g. irregular part-time, part-time professioconal)
available which should meet vour needs. I assure you that the
staff of this Division will work with you to insure sufficient
and appropriate staffing for your emergency or seascnal needs.

The typographical error in Section 15.04.(f)7. has been
corrected. - o
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I believe your comments on Section 17.0l.(b) are intended to
refer to Section 17.01.{h}. In this regard, the section was
added tc assure consistent treatment among the wvarious
departments and agencies on matters relating to W.V, Code §25-6-
20, other statutory provisions regarding political activities,
and "...regulations and standards of any federal agency governing
the receipt and use of federal grants-in-aid by any state
agency..." (W.V. Code §29~6-10(1i4).

Qualifying service under Section 15.03.(b) does not, and is
not intended to, differentiate between full and part-time
employment. We have reviewed other sections of the Rule which
refer to tenure or seniority and we think that the terms are
adeguately defined within the context of these sections. If,
however, you have specific guestion regarding calculation of
tenure or seniority, Division staff will be pleased to assist

you.

Again, thank you for your comments on the proposed
amendments to ocur Administrative Rule. Please let me know if you
have further questions or comments.

Sincerely,

Robkert L. Stephens, Jr.

Directer
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STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
Gaston Caperton MEMORANDUM Gretchen O, Lewis
Governor Secretary
TO: -Robert L. Stephens, Jr., Director

Division of Personnel

FROM: Gretchen O. Lewis
Secretary

DATE: ~ July 19, 1994

RE: Division of Perscnnel Administrative Rule

As requested, outlined below are this agency's commenis about the
Division of Personnel Administrative Rule and proposed amendments.
I hope the comments are heipful.

* With regard to Section 15.04(g), the use of a specific form for a
physician/practitioner statement for the authorization of sick
leave should not be mandatorv. While desirable, the use of a
"prescribed physician's statement form" does not seem practical.
Since medical visits are often made during stressful or
emergency situations, it is unreasonable to 2xpect an employee
te always have the approprizte form in hand. Given the rural
nature of the State, a return visit to the physician to have the
proper form completed would seem overly burdensome. A
facsimile physician/practitioner statement that provides the
required information should be acceptable.

*  “In Sections 15.03(e) and 15.04(c) is there any reason why the
minimum charge against sick or annual leave cannot be 15
minuies instead of one-half hour? Current data systems can
accommodate a2 15 minute minimum as well as a one~half hour
minimum. A lower minimum would reduce the amount of manual
tracking of leave time and, thus, reduce errors.

# With regard to salary advancements in Section 5.08(c), should
the wording "two increments" be replaced with "10%"?

* The proposed changes to Sections $.04 and 9.05 will have the
practical effect of lmiting this agency's capacity to employ
experienced staff on 2 tempora¥y basis in emergency situations
and for seasonal employment.

There is an apparent typographical errcr in the last sentence of
Section 15.04(f)(7) where the word "much" should read "must".

* In Section 17.C1(d) it appears that the Director is being given
substantial and far-reaching authority to determine restrictions




on pelitical activities of public employees. This area involves
important and sensitive issues and the content of any
restrictions needs to be subject to external checks and balances
that include, at a minimum, the legislative rule-mzking review
process. i

# Section 13.03(b) provides that qualifving service for length of
service category under Section 15.03{a) is based on State
employment or employment in the classified service. However,
the Administrative Rule does not describe bhow "qualifying
service" is to be computed with regard fo pari-time employment

and full-time employment. ~ While "guelifying service" is
refersnced in Section 12.08. Tenure of Office, the phrase still is
not defined adequately. Similarly, the terms "tenure" and

"seniority" as used in various sections of the Administrative
Rule need to be defined more precisely.

Thank you for the opportunity to offer these comments. Questions
may be addressed to Mike McCabe at 558-0025.

GOL/mes




Gaston Gaperton STATE OF WEST VIRGINIA PERSONNEL BOARD

Governar DEPARTMENT OF ADMINISTRATION Khe A oantan oD
Raobert L Stephens, Jr. DIVISION OF PEHSONNE_L Rev. Paul J. Gilm,er, Member
Director Sharon H. Lynch, Member

Roger Morgan, Member

August 4, 1984 Eugene Stump, Memoer

Charles B. Felton, Jr., Director
Division of Natural Resources
Buiiding 3, Room 689
Charleston, West Virginia

Dear Mr. Felton:

Thank yvou for your written comments on the proposed amendments to the
Administrative Rule of the Division of Personnel. In response to yvour gquestions
and concerns, I offer the following information.

The descriptions of the two types of demotions have been movad to the
section on demotions, Section 11.04.

Since there are many employees who do not receive an annual increment, we
did not include that in the definition of hourly rate.

The terms used to describe immediate family were chosen in the interests of
simplicity and brevity.

Regarding the definition of "pay rate", hourly rates are specified in the
approved pay plan on a separate schgdule for hourly employees of the Division of

Highways.
We have corrected the spelling of practitioner.

Section 5.04.(f)1.c. of the Administrative Rule has not been amended and
correctly reads "ineligible". In conjunction with that, Section 5.08.(c} clarifies
that "salary advancements" cannot cause an employee's salary to exceed the
maximum for the pay grade to which the employee's class is allocated. Thereis
no point in setting a maximum rate for & pay grade if it is not used as an upper
limit for compensation for positions allocated to that pay grade. However, in
recognition of the fact that there is no specified schedule for granting general
salary increases, the provision for longevity increases was added to the
Administrative Rule several years ago.

The provision for longevity increases (Section 5.09.) allows increases
which cause salaries to exceed the maximum under very specific circumstances.
Since the last atross-the-board increase (prior to July 1, 1994) occurred in
August, 1990, there have been three consecutive years that eligible emplovees
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Charles B. Felton, Jr.
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could receive longevity increases. This could have resulted in some confusion on
the part of your staff who recommended "salary advancements” which, in fact,
were approved by our staff under the provisions of Section 5.09. "Longevity
Increases". Finally, we have changed "salary increase" to "any increase in
salary™ to accurately reflect the nature of a longevity increase.

Section 7.02.(a) has not been amended. We continue to set a one year limit
on applicants' scores so that our registers accurately reflect the current skills

and employment interests of applicants.
We have added "seasonal employees" to Section 15.03.(d).

We have eliminited the amended language in Section 15.07 and returned the
original language. '

Section 15.15. has not been amended. The current requirement regarding
verification of leave records has been in effect since August, 1993.

Again, thank you for your comments on the proposed amendments to our
Administrative Rule. Please let me know if you have further questions or

coneerns,

Sincerely,
o Robert L. S1:»9.ph£er.1$;,i Jar.
Director




STATE OF WEST VIRGINIA
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES
DIVISION OF NATURAL RESOURCES

State Capltol Complax
Building 3, Room &85
1500 Kanawha Boulsvard, East
GASTON CAPERTON Charleston, Wast Virginia 25305-0860 CHARLES B. FELTON, JR.
Governor TDOP 558-1435 TDD 1-800-354-6087 . Director
Telephane (304) 558-2754 Fax (304)558-2763

MEMORANDUM %/

TO: Robert L. Stephens, Jr., Director
WV Division of Personnel
FROM: Charles B. Felton, Jr., Directdgggég//(
DATE: July 15, 18984 .
SUB: Comments to Administrative Rule of the

WV Division of Personnel

Following are this agency’'s comments regarding the Administrative
Rule of the West Virginia Division of Persoconnel.

Page 3 - 26) Demotion: The two types of demotions should be
spelled out as Voluntary Without Prejudice or Inveoluntary.

Page 4 - 43) Hourly Rate: The annual increment of each
employee should be counted as a part of their salary and
included in the hourly rate. The ¢only time we use an hourly
rate is when calculating overtime and it is included in that

instance.

Page &4 - -44&) Immediate Family: Terms proposed are too
general. The spelled out version makes more sense,

Page & - Pay Rate: Hourly rates are not shown on the
"approved" payv plan.

Page 5 - 68 Physician/Practioner: Spelling should be
practitioner.

Page 10 - (f) Salary Adjustments 1. New Plan, c. Appears
to rule out longevity salary advancements when it says "ineli-
gible." It should be changed to read "eligible" ({see below).




Reobert L. Stephens, Jr.
Page 2
July 14, 1854

Page 11 = 5.08 sSalary Advancements: {¢) Need to eliminate
the last part of statement which says a 10% increase during
the 12-month period cannot take the employee above the
maximum. We have been told numercus times by DOP staff that
the maximum salary in the pay grade should be discarded when
giving salary advancement and when applying longevity raises.

Page 12 - 5.09 Longevity Increases: Suggest changing "salary
increase” to "salary advancement” so the across-the-bocard
raises do not exempt an employee from a "longevity" increase.

Page 15 - 7.02 Duration cf Registers: (a) Competitive
Registers: "The life o©f scores on a register shall be no
lcnger than three years from the date of establishment . oM
Does this mean an individual's scores do not expire after one
year? If so, this would be a good change.

Page 29 - 15.03 (d) Add seasonal employees to number l.

Page 33 - 15.07 Overtime Work & Holiday Work: DOP should
spell out which federal and state statutes and regulations we
should be utilizing to make these determinations.

Page 36 - 15.15 Leave Records: Disagree that leave records
be verified by employezes twice annually. DNR's office
provides leave balances and assistance whenever requested by
employees throughout the year. Agency to send written state-
ment once a year.

Thank you for the opportunity to comment. Feel free to contact me
or Harry Price at your convenience.

CBF/hpb
cc: Secticon Chiefs

Executive Staff .
Norma Justice, DNR Staffing
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Cirector Sharen H. Lyneh, Member
August 4, 1994 Eaon S, ombey

Ms. Leone Francisco
4328-C Washington Street West
Charlestor, West Virginia 25313

Dear Ms. Francisco:

Thank you for your written comments or the proposed amendments to the
Administrative Rule of the Division of Personnel,

The language in Section 5.09. has been changed from "...without a salary
increase..." to "...without any increase in salary...". Such increases include
promotional increases, merit increases and salary adjustments. They do not,
however, include changes in pay resulting from an increase in an emplovee's FTE
since such & change is not actually an increase in salary, but an adjustment of
pay commensurate with the adjusiment of the work hours.

The pay plan for state employees includes a series of overlapping pay
grades, each with a specified range. One of the primary purposes of establishing
a rate or range of pay for a position is to reflect the value of the work of that
position. Ideally the minimum of the range is sufficient to attract competent
employees, the spread is suff1c1enj:rtpfngotwate them (i.e. allow for merit
increases), and the maximum is sufficient to retain them. Set ranges of pay
which reflect the value of the work also provide assurance to employees that they
are being pald equally (i.e. within the range) for work of equal value.
Consequently, regardless of tenure, all salaries should be within assigned pay

ranges and variations should exist only under exceptional circumstances such as
those outlined in the provisions for longevity increases.

Again, thank you for your comments on the proposed amendments to our
Administrative Rule. Please let me know if you have further questions or
concerns.

Sincerely,

Robert L. Stephens, Jr.
Director
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4328-C Washington Street West

Charleston, WV 25313

July 19, 1994

Robert L. Stephens, Jr., Directer
WV Division of Personnel

Building 6, Room 415

196C¢ Xanawha Boulevard East
Charleston, WV 25305-013%

RE: Public Hearings on Administrative Rule
Longevity Increases

Dear Director Stephens:

The Administrative Rule, Section 5.09, as it relates to

Lengevity Increases is of concern to me. It states "....without
a salary increase....". Salary increase is not a defined term in
the West Virginia Administrative Rule. How will this be

interpreted by your staff?

If an employee is to be denied a longevity increase because of a
promoticonal advancement, an across the board increase
{cost-of-living or otherwise), a part-time to full-time pay
adjustment, etc., then I suggest a change in the wording or that
"salary increase" be defined iIn the Administrative.Rule. It is
noted that the Instructions for the Across-the-Board Increase
dated April 14, 1994, IV.A. state that Longevity Increases shall
not apply until July 1, 1885.

To make my position clear, I will state it in a different
way. An employee who receives a "salary adjustment” on July 1,
1994, which elevates their payv to the "maximum rate", should not
be ineligible for a. '"salary advancement/longevity increase”;
there should be. no impact on eligibility. All other employees
remain eligible, Most employees near, at, or above their maximun
rates are tenured employees, Could this section of the
Administrative Rule be a form of age discrimination?

I appreciate the oppeortunity to comment on the proposed
changes to the Administrative Rule.

Sincerely,

L Hr e S
Leona Francisco

elf - _.




Gaston Capertsn STATE OF WEST VIRGINIA STATE
PERSONNEL BOARD
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Robert L. Staphens, Jr. DIVISION OF PERSONNEL Rev. Paul J. Giimer, Member
Dirgctor - Sharon H. Lynch, Member
August 4, 1994 Ersare S, Mombar

Mark A. Scott, Chief

Office of Water Resources

1201 Greenbrier Street

Charleston, West Virginia 25311-1088

Dear Mr. Scott:

Thank you for your written comments on the proposed amendments to the
Administrative Rule of the Division of Personnel. In response to your questions
and concerns, I offer the following information.

In regard to definitions for assembled examination, classify, day, Division
of Personnel, hourly rate, intermittent appointment, limited term employment,
ninety-day exempt appeintment, original appointment, per diem, provisional
appointment, reinstatement, student employee, and unassembled examination we
have attempted to express the essential nature of the terms. Further clarification
of the conditions, processes and variations of these terms, if necessary, is
contained in the text of the Rule.

Minimum quahfzcatlons or duties, for purposes of determining a demotion,
are . found respectively in job specﬁ.‘zcatlons and position descriptions. The term
"step'” in this definition has been changed to "rate”, thus a lower rate is any
lower rate, irrespective of pay increments set for other personnel transactions.

The term "for cause" has been deleted from the definition of demotion and
added to the definition of dismissal.

The term existing employee is defined because of its specific use in the
Rule regarding preference hiring.

The definition of fitness comports with ADA requirements.
In the definition of grievance, the placement of the word "State” is correct.

Generally, pay rates must be within the specified range. E=xceptions are
rates resulting from longevity increases or across-the~board adjustments.

The definition for "pay increment” is shown in vour copy under
"increment". We have changed it to "pay increment”.

We have corrected the spelling of practitioner throughout, the duplicate
"the the" and the unnecessary hyphenation of prescribed.
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Mr. Mark A. Scott :
August 4, 1994 , o
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There is an exempt category of employment for students.

The definition for veteran is taken from the West Virginia Code.

In regard to your comments on Section 5.04.(a), cne of the purposes of
establishing ranges or rates of pay is to reflect the value of the work of the
positions assigned to those particular pey ranges or rates. This language does
not bar promotions of employees whose salaries are or would be above the range
because a demotion in pay only can be processed simultaneously with the
promotion and thus result in no change in pay for employees so promoted.

The language in Section 5 04 (f) was made consistent in regard to actions
by the Board. We also reviewed the language in 5.04.(f}4. and believe it to be
correct as stated.,

The language in 5.05. (¢) has been changed to confine it to actions within
an agency. In regard to your other questions on this section, please see my
response regarding Section 5.04.(a) {(above).

The provision for longevity increases was added to the Admiristration Rule
several years ago in recognition of the fact that there is no specified schedule for
granting general salary increases. Thus, when a general salary increase is
given, the provisions for longevity increases do not apply. Again, regarding the
maximum rates of pay grades, I refer you to my response regarding Section
5.04.(a) (above}.

Deletion of Section 6.02.(b) does mean that applicants will not be ranked
by residence. ' . ' i

In Section 6.04.(c¢) we have corrected the numbers to read "...8.04.(a) 4,
5, 6and, 7...".

The spelling error in Section 7.03.(b) has been corrected.
The reference in Section 8.02.{(a)2. has been corrected from 7.02 to 7.01.

The language In Section 9.04(a}, while not exactly the same as in 5.02(a),
has the same meaning and is correct.

Section 9.06. has been modified.

The language in Section 10.01.(b) and 10.05.(a) has not been changed as
we have not encountered problems with agencies' determinations of when the
probationary period ends and permanent status begins.




Mr. Mark A. Scott
August 4, 1894
Page three

Section 10.04. has been changed to reflect geographic area rather than
local cffice. :

The voluntary demotion of an employee because of that employee's desire
for the demotion along with the employer's agreement to the demotion can be
characterized as due to business necessity and should be processed in accordance

with Section 11.04.

We are reviewing the language in Section 12.02. to determine if the
reference in Section 16.05. is as clear as intended.

The language in Section 12.03. has been changed from "deputy"” to
"designee".

The language in Section 12.04.(£)1. has been changed from "non-status
employees"” to "employvees without permanent status". In 12.04.(£)2., the method
of calculating tenure is not optional, it is inclusive.

The listing of occupational groups referenced in Section 12.04. (g) will be
available to agencies in the near future. The term "onto" in subsection (k) has
been changed to "to".

The subsections in Sections 15.03. and 15.04. are not identical, and thus
not shown in the same order.

In Section 15.04(f)5. and 6., employers are required to grant sick leave to
employees (i.e. "Accrued sick leave shall be granted to employees for the
following reasons..."). Employers are not required to (but may) allow employees
to use annual leave for the reasons specified.

Section 15.04.(g)2. has been changed back to "(I)mmediately upon”.

We are reviewing the language in Section 15.09.(2) to determine if further
clarification is needed. )

Again, thank you for your comments on the proposed amendments to our
Administrative Rule. Please let me know if you have further questions or

concerns.

Sincerely,

Robert L. Stephens, Jr.
Director
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DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES

DIVISION OF ENVIRONMENTAL PROTECTION
1201 Greenbrier Street

Gaston Gapetton i

o0 Cape ) Charleston, WV 25311-1088 Bavid . Callaghan
Jokin M. Ranson . Laidl i
Cabinet Secretary o . DEep{iiyE!gimc;y

July 18, 1994

MEMORANDUM TO: Rchert L. Stephens, Jr., Director
WV Division of Personnel

SUBJECT: Notice of Public Hearing - -
Comments on Administrative Rule

The attached comments are being forwarded to wvou for vyour
information and review as a result cf your regquest for comment on
the proposed Administrative Rule amendments.

Mo 4 Lot

Mark A. Scott, Chief
Qffice of Water Resources

MAS/sfs

Attachments




OFFICE OF WATER RESOURCES
Comments on Proposed DOP Administrative Rule

Secticon 3. Definitions

10) Assembled Examination - don't the applicants do more than
come to a test location, how are scores assigned?

22) Classify - Order of processing would suggest that to
classify a position is the process of analyzing, evaluating, and
ascertaining. Classify also means to alleocate evary position te
the appropriate c¢lass in the classification plan.

25y Day - It seems extremely common for staff to be unable to
discern (nc matter how apparent it sesms) the difference between
work day, paid day, and calendar day. It would seem that
additional definitions are appropriate.

26) Demotion - How is the measure of "minimum gualification, or
duties" applied? Is the 'lower step' language interpreted to
mean "the pay differential established by the State Personnel
Board" and what is that amount currently - (hiring rate - 3%
increments, salary advancements 0-10%, promotion - 5% with
optional 2% increments, longevity rate 1% to 10%, salary equity -
gone except in the Pay Plan Implementation Policy II.
Definitions) ?

Demotion without Prejudice ~ Definition of Demotion cites "A
change for cause," therefore, voluntary demotions or Demotion
without Prejudice are not provided for cr defined?? Rule should
provide for an employee’'s choice to seek and accept a lower level
position without an employment 'blemish.’ Preferred language is
Demotion without Prejudice so that the definiticons will 'fall
tcgether' in the rule.

30) Dismissal - Is not a dismissal 'for cause'? Should this not
bPe cited in the definition?

32) Division of Personnel - More specifically is responsible for
planning, evaluating, administering and implementing personnel
programs and policies in State government. -

39) Existing Employee - There is no apparent need for this
definition -- the subject is covered under Employee. However, if
there is some need - the point is lost! 1Is it intended to
differentiate between permanent vs. temporary employment? 1Is it
intended to narrow the scope of employee by limiting it to
classified or classified-exempt staff? Is it intended to include
volunteers not paid a wage?

40) Fitness - Has this definition been reviewed as a result of
the ADA?




42) Grievarice - Is placement ¢f the work 'State'’ correct. Does
this apply to classified employees of political subdivisions and
not classified-exempt emplovees of political subdivisions?

43) Hourly Rate - Needs to address the method of calculating
Hourly Rate for overtime pay which is different?

50), 57), ¢6i), 62), 75), 80), 88), 90) Intermittent Appointment,
Limited Term Emplcyment, Ninety-Day Exempt Appointment, Original
Appointment, Provisional Appointment, Reinstatement, Student
Employee, Temporary Appointment - definitions do not convey
information as to whether or nct merit system protections are
afforded these positions.

65) Pay Rate - Not all rates are within the range. The 'approved
pay plan' is called the WV DOP Salary Schedule or Pay Schedule.

Pay Increment - Definition from the Pay Pilan Implementation
Policy was not incorporated?

66) Per Diem - Is this not a daily pay rate?

68) Physician/Practitioner - Misspelled 'practitioner' and 'the
the' sheould ke 'by the'

73) Probationary Period - -No hyphen necessary in 'pre-scribed-
74) Student Employee - Is there a Student Exempt Appointment?

96) Unassembled Examination - How are scores assigned, what is
the evaluation procedure?

98) Veteran - This 1s unclear regarding the flow between a, b,
¢, and d. Is it 'and' or 'or' after a and b7

Section 5: Compensation Plan and Salary Regulations
5.04 Implementation of Plan

a) Assignment of Classes - "No salary shall be approved by the
Director of Personnel unless it conforms to cne of the pay rated
in the pay grade assigned to the employee's class of position.”
This language can serve to bar a promotion of an employee who is
currently above range and where a 5% increase as required in the
Pay Plan Implementation Policy (effective May 1, 1994) would also
place the employees salary above range. This is career limiting.
Even if only for a statistically small group of State employees,
it is unfair. The language needs toc be corrected to provide for
the impact of Longevity Increases on pay ranges.

f) Salary Adjustments, 2. a. 1. and 2. b. 1. - Language
inconsistent with regard to Board.




4. - Contradictory use of term employee (note definition of
employee), use of former employee (as in 12.04 Layeoff) more
appropriate.

5.05 Pay on Promotion, (¢) Exceptions - The obvious intent is to
prevent manipulating the system to engineer increases. However,
the restriction seems not to allow for legitimate situations that
may arise (however infrequent) due to reorganizations or budget
cuts that result in an functionazl impact cn employvees without
intent to enhance or impair the terms of employment. It would
seem that the proposed rule change is overly restrictive.
Employees should be able to apply for posted positions in other
agencies without their salary history following them. Each new
job begins new employment terms. Language narrowing this
restriction te an agency level seems more appropriate.

Another issue to be addressed: situations have been experienced
where the number 1 applicani for a position was net selected due
to elther financial constraints as a result of the salary
calculation method, or due to an inequity created with salaries
of current staff. Has a procedure for an employee to voluntarily
waive the mandatory promotional increase been considered? Can an
interpretation of the 'demotion’' definition allow for wveoluntary
demotion of pay at the employee’s initiative?

Another guestion: Can employees be promcied that are currently
"above range,? Where do the rules address this cccurence, or are
these employees limited in terms of opportunities for career
advancement?

5.09 Longevity Increases - 7
What is the Basis for a Longevity Increase?

What is the Amount ¢f a Longevity Increase?

The assumed meaning cf 5.09 is "...or is within 5% of the maximum
in the range and the proposed increase will excees the maximum of
the range,” since the intent is not te create Longevity Increases
that are within the range. Why do Instructions for legislated
increases always bar Longevitiy Increases for one year for 'above
range' staff? What 1s the basis for this in the Administrative
Rule? Salary Adjustments do not have an impact on salary
eligibility of any other class of employee. Why does it have a
negative impact on the most tenured staff? This is a long term
practice that was continued effective with this July 1, 1994
increase. The impact of the method of implementing the
legislated raises this year (without any adjustment to the pay
plan) means that greater numbers of staff are moved above range
and impacted by that policy.

6.02 Notice of Examinations (b} - Does deletion of this section
mean that all applicants will be ranked according to score only
and not residence?

6.04 Disgualification of Applicants (¢) - "6.04 (a) 5, 6, 7, &,
and 12 shall be permanently disqualified for applying." RE: #8




Do you really intend to permanently disqualify an applicant
because he failed to submit his applicaticn correctly or within
prescribed time limits? Isn't this rather harsh?

7.03 (b) Preference Registers 3. - Misspelled 'eligible.'®

8.02 (a) 2. - Where in Section 7.02 does it provide for
certification ¢f names if no register exists?

9.04 Intermittent Appocintments (a) - Language not consistent with
language in 9.02, "names of persons who have successfully passed
an examination,” instead of 'eligible;' and the "Selection shall
be made for each position from top ten names including any
persons scoring the same as the tenth name or any persons scoring
at or above the ninetieth percentile on the register." vs. "the
ten highest available names...”

.06 Limited Term Emplcoyment - Repeats the contents of the
definition, is this necessary.

Secticen 10. Probkationary Period (b) - No language corrections
were made to address the continuing issue of when a probationary
period ends. Has this been rescolved? The language as written,
"Permanent appointment ... shall begin with the date ending the
probationary pericd" makes the beginning and the ending at the
same time. While commen practice has been immediately following
the end of the probationary period, for example, persons hired on
February 14th are customarily certified permanent on August 14th.

10.04 Transfers during Probation - Misspelled 'Competitive'
twice. Local Qffice Certification (Section 8.03) was deleted and
geographic selective certification was provided £or in Section
8.03 (c). )

10.05 Dismissal during Probation - The problem of when a
preobationary period ends continues in this section. If the
permanent status begins on the last day of probation, then the
dismissal notice must be given on the day before the last day of
probation. This last day of probaticn needs clarified in the

rules.

11.04 Demoticns - The explanation of voluntary demotion does that
agree with the common usage throughout the service, which is not
business necessity (which is agency motivated), but employee
desire for a change. In accord with this definition, what
documentation is required to show 'business necessity' and how
does an agency process a change as a result of an emplovee
applying for a lower level posted vacancy?

12.02 Dismissals - Since Section 10.05 Dismissal during
Probation, now references 12.02, shouldn't the reference to
'permanent' employes be removed.




12.03 Suspension - "Appointing authority oxr deputy" not
consistent with new language in 12.02 Dismissals.

12.04 Layoff (f) 1. - wWhat is a non-status employee? Should this
be all employees except permanent emplovees? Use of non-defined
terms makes the regulations difficult for program managers to
understand.

2. - Is the method of determining tenure optional between the
two listed? :

{g) - How are occupational groups now determined? The new
Clagsification and Compensation Plan effective April 30, 1984
does not delineate Occupaticnal Grouping and code numbers grouped
in the 8000 and 9000 series no longer distinguish Occupational
Groups since the Reclassification Project. Where are these
grouping available?

{h) Recall - How can an emplovee be recalled 'onto’' a jobk?
{i) Preference Hiring - vacancies at agencies

15.03 Annual Leave, (d) Coverage & 15.04 Sick Leave, (b) Coverage
~ Make it easier -~ list elements in the same order.

15.04 Sick Leave, (f) Granting, 5. & 6. - Is the intent to
mandate that employees charge such appointments to sick leave?
Can not an employee choose to use accrued annual leave?

7. Misspelled 'must' ({much)

{g) Physician's Statement - This change could result in work
performed by an employee who has not actually been released by a
physician to return to duty or full duty. This could cause
increased liability to an agency and cause additional injury to
the employee. It could also place other employees at risk. What
is the basis for this change?

15.05 Leave of Absence Without Pay, (d) End of Leave, 2.
~Misspelled 'practitioner’

15.09 Injury on the Job, (a) - It appears that the employvee must
repay only the value cf sick leave charged? Wwhat about the value
of annual leave charged? Doesn't it have to be repaid if the
leave is to be restored to the record?. It seems that the
rhrases should be 'net value of sick and/or annual leave paid’
and 'sick and/or annual leave paid,' or is repayment of annual
leave not an option?

15.09 (b) - Misspelled 'practitioner®
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Andrew N. Richardson, Commissicner
Bureau of Employment Programs

112 California Avenue .
Charleston, West Virginia

Dear Commissioner Richardson:

Thank you for your written comments on the proposed amendments to the
Administrative Rule of the Division of Personnel. In reponse to your questions
and concerns, I offer the following informstion.

The certification by lot for semi-skilled and unskilled positions would still
allow for crediting veterans' preference points. As anticipated, for each
certification, eligibles on the appropriate list would be assighed scores randomly.
Applicable veterans' preference points would be added and then the top ten
percent certified. This is a method used in other merit systems which both
recognizes the veterans' préference and the fact that no formal training or
previous experience is required for the positions.

By statute, veterans' preference points are added to final passing scores.

Thus a veieran with a final passing score of 72,00 and qualifying for a 3~point
preference would be put on the register with a score of 77.00. As you can see,
this does not necessarily allow that veteran to "rise to the top” of the certification
list. On the other hand, if that same veteran received a final passing score of
92.00 [87.00 with veterans' preference points added], it is likely that s/he would
"rise to the top"” of the certification list. The same would be true for the
proposed method of certification for semi-skilled and unskilled positions.

We do not plan to change the current rule requiring official orders to
support requests for military leave. Absent official orders, agencies would be
hard-pressed to determine whether, when, and for how long an employee was
acting under official military orders. In addition, we have not been advised that
obtaining such orders has been a problem for emplovees. Further, and
unfortunately, there have been incidents of abuse in this area.

In regerd to the amendments which further clarify that successive
intermittent and/or temporary appointments are not permitted, we do not think
this will have & detrimental effect on staffing your local offices. You suggest the
creation of the category of irregular part-time employment to resolve your
concerns on the amendments regarding intermittent/tempcrary

Building 8§, Room B-41¢, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139  304/558-3950
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employment. As you mention in your letter, my staff has been working with your
staff to fully explain the use of irregular part-time employment. However, I
would like to point our that this is a category of employment that has existed for
some time. We believe the use of this type of employment combined with the use of
non-successive intermittent and/or temporary employment will meet your
particular staff needs in light of your fluctuating claims load. I assure you that
we will continue to work with you to insure sufficient staffing levels within the

limits of your funding.

Again, thank you for your .com.ments on the proposed amendments to cur
Administrative Rule. Please let me know if you have further questions or

concerns.

Sincerely,

Robert L. Stephenis, Jr.
Director




Bureau of Employment Programs Gaston Caperten, Govarnor

, ; John Ranson, Secrezary,
112 California AVeﬂ_UQ _ Commerce, Labar 370 Ehvironmental Resources
Charleston, West Virginia 25305-0112 Andrew N. Richardsen, Commissicrer,

Empioyrment Programs

July 18, 1994

Mr, Robert L. Stephens, Jr., Director
WV Division of Personnel

Capitol Complex

Charleston, West Virginia 25303

Dear Mr. Stephens:

Please accept this letter as the Bureau of Employment
Programs’ written comments for the public hearing on the proposed
amendments to the Administrative Rule of the West Virginia
Division of Personnel.

The first issue concerns veterans and the 10-point or 5-
point preference (Section 8.03) relating to certain unskilled and
semi-skilled classification for which no previous education,
training or experience is required. The proposed amendments
would select eligibles for certification by lot. Would the 10-
point and 5-point preference veterans rise to the top of. the
certification list? Concern was raised by the Bureau’s Director
of Veterans’ Employment and Training Services that the intent of
the Code may be thwarted by not providing all veterans with
preferential treatment under the selective certification process.

The second issue, while not a proposed rule change, concerns
Section 15.10, Military Leave, paragraph (a) in which "an
official order from the appropriate military officer in support
of the request for military leave" is regquired. A Supreme Court
decision relative to a request for military leave issue under the
Veterans’ Re-employment Rights statute ruled in the 1981 Maryland
case that "in issues where employers have attempted to require
the presentation of orders, the intent of the statute was that
the reserve component member was required to provide notice and
the orders will not necessarily be in writing." It is suggested
that consideration be made to deleting the last sentence in
paragraph {a) and inserting in its stead the following: "An
employee must be acting under official military orders to gualify
for military leave." Such action would reduce reservist and
veteran confusion and complaints.

The Unemployment Compensation and Employment Service

Divisions are alsc concerned about part~time workers. Under the
Wagner~Peyser 10 percent program, we have made use of

Job Service e Job Training Programs e Labor and Economic Research e Unemployment Compensation  Workers' Compensation
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intermittent and temporary staff to £ill "high performance"
positions in local offices. Since those positions may very well
shift from one program year to the next, the Bureau felt it best
not to use permanent full-time positions. The proposed
amendments in Section 9.05 would disrupt our service to the
unemployed worker due to the fluctuation in our unemployment
claims load and federal funding process. Bureau staff is working
with Division of Personnel staff to develop an alternative
temporary-type employment called "Irregular Part-time Employment"
as defined in Section 3.51 cf the Rule. I would strongly
reccmmend not approving the amendments to Section 9.04, 9.05 and
9.06, until an alternative temporary-type employment is fully
developed and implemented.

One wotld have to understand our federal funding process and
the nature of the public service we provide to appreciate the
disruptions the proposed amendments could cause. The workleoad in
the unemployment compensation and employment service divisions is
affected by unpredictable economic factors, such as surges in
unemployment and federally-mandated extended unemployment benefit
programs. During these periods, which are of limited duration,
additional persconnel is needed to deal with the increased
workload. The Bureau receives federal contingency funding which
is used for hiring temporary-type employees during these perilods.
The contingency funding allows the flexibility to hire temporary
personnel for the duration of the increased work activity. Giwven
the nature and complexity of the work inveolved, it 1s essential
to maintain those temporaries who are familiar with procedures.

The Bureau’s unemployment compensation funding process
requitres us to hire temporary/contingency employees. The U.S.
Department of Labor zllocates to our state a base/permanent staff
funding at $31,184 per base position for fiscal year 1994. For
unemployment claims processed above the base-funded level, we
earn guarterly contingency/temporary funded staff at $16,906 per
contingency position. If the workload/unemployment rate
decreases, then contingency funds are reduced. The attached
chart shows how our funded staff fluctuates from a low of 289 in
fiscal year 1990 to a higher of 374 in 1993 for a difference of
89 positions, of which most were contingency/temporary positions.

Obviously, because of the fluctuating workload and federal
funding, complying with the new intermittent/temporary rules
would make it difficult to provide the current level of services
to the public. If the revised Rule is approved as drafted, we
can foresee con-going layoffs. Furthermore, the potential
unfunded cost of hiring permanent staff instead of tempcrary
staff (a $14,279) difference) could have been up to 3$999,530 (336
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base} for 70 positions in fiscal year 1993. IEf layoff of
permanent staff during decreasing workload pericds is not
accomplished in a timely manner, then an additional unfunded
liability would occur.

To replace temperary staff with permanent staff would
require us to seek state funds. How do we explain to elected
officials that our unemplovment compensation program needs state
funds due to personnel rules while other states’ programs can
operate within federal funding limits without state funds?

Hiring and layoff of new temporary staff every six months is not
feasible because it will result in extra administrative costs due
to payment of unemployment benefits and additional staff time

training new emplovees.

The following are some suggestions to resolve the concerns
with the amendments on temporary/intermittent staff:

1. Exempt the Bureau of Employment Programs from the
Rule in questions.

2. Allow the Bureau to continue o use 30/90 Day Exempt
employees following or preceding a temporary/
intermittent employment assignment.

3. Create a new temporary classification for the Bureau,
such as: Irregular Part-time Employment, Temporary-
type appointments could be made permanent and the
employee worked as needed (this option is used by other
states).

4. An intermittent classification which allows the
employee to work ten (10) months of the year.

The use of private temporary employment services to provide
staff is not a highly desirable option. Current contracts for
office staff pay less than the state. Since many of our current
temporary staff would seek employment through these services,
this could create a recruitment and retention problem due to the
nature and complexity of the werk.

The proposed amendments regarding this issue, if
promulgated, would have a far-reaching negative impact on the
Bureau’s service to the public and budget. The utilization of
temporary staff by the Bureau has been successful. We are
currently working with the Division of Personnel staff tc develop
a solution to this problem. Until a solution has been
implemented, we urge you not to approve the amendments to the
Administrative Rule involving the use of temporary-type staff,




Robert L. Stephens, Jr.
July 18, 1994
Page 4

Should you have any questions, please contact me or
Thomas K. Rardin, Personnel Administrator.

Sincerely,

Andrew N. Richardson
Commissioner

A¥R:vhe
Enclosure
cc: The Honcrable Ken Heckler, Secretary of State

Daniel Light, Director - UC Division
Anthony Selario, Director =~ ES Division
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Mr. Nicholas J. Hun, Commissioner
Division of Corrections

112 California Avenue

Charieston, West Virginia

Dear Mr. Hun:

Thank you for your written comments on the proposed amendments to the
Adminstrative Rule of the Division of Personnel. In response to yvour guestions
and concerns, I offer the following information.

In the rule, masculine gender personsal pronouns are used. This is done
for simplicity of style and to be consistent with W.V. Code §2-2~10(a) "...a word
importing the masculine gender only may be applied to females as well as
males...". In all cases, these personal pronouns should be interpreted as
applying to females and males.

As revisions are made to the Administrative Rule, the appropriate
identifving numbers and letters must alsc be revised.

The correction in the definition of physician/practitioner has been made.

In regard to Section 4.02., the authority to abolish, add or change existing
classes of positions rests with the Board. The Board has delegated authority to
the Director to make limited changes in existing classes, for example, minimum
gqualifications.

The language used in Section 5.01. is consistent with that in W.V. Code
§29-8-10. ,

The assignment of classes [Section 5.04.(a)] to appropriate pay grades is
done by the Board. -

We have reviewed your comments on Section 6.04. (a), Disqualification of
Applicants. While we are sensitive to the particuler issues in selecting
correctional staff, we believe that this section is sufficient tc screen applicants in
a legally permissible manner. I encourage you to continue to work with Division
staff as you encounter specific problems in selecting staff.

The provisions Section 8.02.(a) are specifically outlined in W.V. Code §29~-
6=-10(7) and cannot be modified by administrative rule.

Buliding 8, Room B-418, 1900 Kanawha Boulevard, £ast, Charleston, West Virginia 253050138  304/558-3950
AN EQUAL OPFORTUNITY/AFFIRMATIVE ACTION EMPLOYER
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The prohibition of transfers during probation (Section 10.04.) is intended
to prevent abuses of the selection process. Our staff has evaluated your
division's situation in regard to the closure of the Moundsville facility and
subsequent transfer of employees from that facility. It is our understanding that
the terms and conditions of employment were clearly communicated to all
appropriate parties during the selection process; that is, that those persons
hired could potentially be transferred to another facility upon closure of the
Moundsville facility. Consequently, it is our cpinion that this section does not
apply under these specific circumstances.

The provisions of W.V. Code §29A-1-1 et seq., under which our
Administrative Rule is authorized do not appear to allow for the type of waiver

vou have recommended. ,

Again, thank you for your comments on the proposed amendments to our
Administrative Rule. Please let me know if you have further guestions or

comments.

Sincerely,

DUAA

Robert L. Stephensy Jr.
Director




DEPARTMENT OF PUBLIC SAFETY
West Virginia DIVISION OF CORRECTIONS
Corrections NICHOLAS J. HUN, COMMISSIONER

GASTON CAPERTON
GOVERNCR SECRETARY

OFFICE OF THE COMMISSIONER
112 CALIFCRNIA AVE.
STATE CAPITOL COMPLEX
CHARLESTON, WV 25205-0280
(304) 558-203%

MEMORANDUM

TO: Robert L, Stephens, Ir.
Director, /Division of Personnel
N _

FROM: Nicholas J. Hun
Commissioner, Division of Corrections

DATE: “July 19, 1994
RE: Agency Comments - Amendments to DOP Administrative Rule
Please find attached notations made by Division of Corrections staff

regarding amendments to the Administrative Rule of the West Virginia
Division of Personnel, Chapter 26-6-10, Series I.

You will find notations on the following pages as recommendations for
additions/clarifications of the amended rule:

Pace Section

3 In #27

4 Note in left margin

5 In new #8 - minor change in wording

8 In Section 4.02 - question/clarification of the word
"Board" (carries throughout document)

9 In Sections 5.01 and 5.C4 (2) ,

13 2 page 13’s are included with notations on both,

19 In Section 9.02 {(a)

22 2 page 22’s are included with notations on both in Secticn
10.04 for consideration

41 Additional wording/waiver

If you have any questions or need clarification of notations made by my
staff, please contact Wyetta Fredericks at this office (538-2036).

NJH/bih

File: Hiz WE ARE AN AFFIRMATIVE ACTION EMPLOYER




24) Daily Rate: The regular salary paid to an emplovee for the pay period divided by the total number of
work days plus holidavs in the pay period.

25) Day: Unless otherwise specified, the use of "day” means z calendar dav.
26) Demotion: A change for cause in the status of an employee from 2 position in one class to a position

in another class of lower rank as measured by salary range, minimum qualifications, or duties, or 2 reduction in
an eleovee $ pav to 2 low er step m the pav mnge asszgned to tne classmatzor %e—tm—t—},m-es—e—f-eemeﬁem—e«:e

27 Direcror The Director of P

executive head of the Divigion of Parsonn ee,

28) DHsabled: A person who has a Dhysmal or fnental impairment which substantially limits one or more
of a person’s major life activities, has a recoxd of such/impairment, or is regarded as having such an impairment.

29} Discretionary: Open to individual choice or judgement.
30 Dismissal: The separation from emplovment of an emplovee by an appointing authority.
31) Division: The Division of Personnel.

32) Division of Personnel: The division of the Department of Administration responsible for the system of
personnel administration for the classified and classified-exempt service,

33) Effective Date: The established date an action takes place gxcept for separations.

3) Effecrive Date of Separation: Last day of work of employess separating due to dismissal, voluntary
resignation, voluntary retirement or sudden death; date of death of employees who die while on paid or unpaid
ieave; date of notification by employees resigning or retiring due to disability as verified bv a physician.

35) Eligible: An applicant accepted for a Division of Personnel examination who receives a final passing
scote and whose name Is listed on the register established for the class of position.

36) Emergency Appointment: An appointment, for not more than thirty (30) calendar days in any twelve
{I2) month period, necessitated by a state of emergency.

37} Employee: Any person who lawfully Bccupi&s a_position in an agency and who 1s paid a wage or
salary and who has no! ssvered the employes-empiover relationship.

38) Exempt Service: All positions specifically exempted from the classified service by statute or smtutory
authority.

39) Exdsting Empioyes: Any person emp]oved by an agency for permanent empioyment in a classified or
classified-exempt position.

40} Fitness: suitability to perform all essential duties of a position by virtue of meeting the established
minimumn qualifications and being otherwise qualified.

41) Full-time Employes: Any empioyes who works the full work schedule established for the agency.

42) Grievance: Any claim by one or more affected classified or state ¢lassified-exempt empioyess alleging
a violation, a misapplication or a misinterpretation of the statutes, policies, rules, regulations or written

QF




43) Hourlv Rate: The total annual salary (excluding annual incremernt) divided bv 2,080 hours for

full-titne Sermanent and temporary salaried emplovess or divided bv the actual number of hours worked
annuallv for parf-fimé permanent and temporarv salaried emplovees. For houriv emplovees, the hourlv rate is the
actual rate estabiished by the State Personnel Board.

434) Immedlate Fanu]y' Conszsts of the

v F 3 anfatherand Darents chﬂdren mbhngsJ soouse parents-m-law chﬂdren-m-‘aw, mndvanmts

i
S U;{‘ FRATI chlldren, step-oaren*:sr step-siblings, stepchildren, and individuals in a legal guardianship relationship.
P2
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S Z 443) Incapacity: An illness of or injury to an employee which prevents him from performing the essential
7 o duties of his position.
& l -
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467) Incumbent: Any employee cccupying a position.
478) Intra-Agency Transfer: Any transfer within a single agency,
485) Inter-Agency Transfer: Any wransfer from one agency to another.

4830) Intermittént Appointment: Any appointment from a register to a position which requires
performance on an irregular or "as needed” basis for no more that 945 hours in a twelve month period.

561) irregular Part-time Employment: Employment in a position for which work hours vary from
payperiod to payperiod and are less than the full-fime work schedule established i by the agency.

522) job Abandonment: The absence from work under such conamons as to be synonymeous with
resignation. ;

323) Last Day of Pay: The caiendar date and hour an empioyvee’s pay ceases.
334) Last Day of Werk: The iast calendar date and hour an employee is physically on the job.

545) Lateral Class Change: The movement of any employvee from one class to another class in the same
pay grade.

586) Layoff: A reduction in the number of emplovees caused bv a reduced work load , curtailment of
funds or recrganization.

57 Limited Term Emplovment: Emplovment of a limired duration including, but not limited to, 80-
dav exempt, 30-dav emergency, temporaryv, intermittent and student appointments and seasonal emplovment with
a state forest, park or racreatonal area.




568) Local Office: Any unit of an agency which provides services to a specified section of the State and
has empioyees reporting to locations other than the state office headquarters.

5%2) Minimum CQualifications: The least experience and/or fraining required by the State Personne! Board
for emploviment in a class of position and admission to an examination for that class of position.

5860 Month: Any of the twelve parnts into which the cziendar vear is divided.

85€1) Ninetv-Day Exempt Appointment: Employment for no more than ninety (50} working daysin a
vear. -

602) Original Appointment: Initial employment of an individual into the classified service as a result of
selection from a certificafion of names from a register. T

633) Part-time Emplovee: Any person who works less than the full-time work schedule established for an
agency. - ' : :

424) Part-time Professional: Any classified-exempt emplovee engaged in professional services without
administrative duties and who works no more than half the agency’s full-ime work schedule.

6£45) Pay Rate: One of the i s-rnonthly or hourlv rates within the pav range
established bv the State Personnel Beard for each classification included in & the approved pay plan.

63&) Per Diem: A daily allowance.

667) Permanent Emplovee: Any employves who was hired from a register and who has completed the
probationary period @"noed bty the State Personne! Board for the job class.

[ ;
68) Phys@é.an tioner: A person licensed under the laws of a state to practice medicine or a medical
practoner approved tie the'Public Emplovees Insurance Agencv.

e !

#89) Poligymaking Positions: A position in which the person cocupying it 2) acts as an advisor to or
formulates plans far the jMiplementation of broad geals for the executive or administrative head of the agency; b)
is in charge of a mapT administrative component of the agency; and ¢} reports directly and is directly accountable
to the administrative or executive head of the agency.

#270) Position: An authorized and idensdfied group of duties and responsibilities assigned by the proper
authority requiting the full-time or part-time employment of at lezst one person.

731} Position Description: The document prepared by the emplovee or the employing agency and
approved by the position supervisor and appointing authority, which describes the offically assigned duties,
responsibilities, supervisory reladonships and other pertinent information relative to 2 position. This document is
the basic source of official information in positfion allocation. Position description forms shall be prescribed by the
Director.

732} Postmarked: An official United States postal marking showing the mailing date.

723) Probationary Period: A specified trial work period pre- scribed by the Scate Personnel Board
designied to test the fitness of an employee selected from a competitive list of eligibles for the position for which
an original appointment has been received.

734) Promotion: A change in the status of an emplovee from a position in one class to a vacant position
in another class of higher rank as measured by salary range and increased level of duties and /or responsibilities.

(¥1]




Section 4. Classification Plans

4.01. Preparation of Plans - The Board, after conferring with the appointing authorities concerned, shall
formally adopt and make effective a comprehensive classification plan for all positions. The plan shall be based on
an mvesngat]on and analysis of the duties and responsibilig h position, and each position shail be
allocated by the Director of Personnel, after Ton with the appdiqting authority concerned, o its proper
class in the classification plan. When compiete, the classification plan sha¥| include for each class of positions an
appropriate ttle, a description of the ties and responsibilides, and the minimum requirements of training,
experience, and other qualifications. \b . |

\,\b\/:rfr\‘:v”"( ar c;"&y‘f .

4.02. Revision of Plans - The Board may abolish or change existing classes of positions , or may add new

classes in the same manner as the &lassification plans were originally adopted.

4.03. Incumbents of Reallocatid Positions - When a positior’is reallocated to a different class, the Board
shall neot consider the incumbent eligible continue in the ppsi‘ﬁgn unless he would have been eligible for
original appointment, promodon, transfer, or 70 a positon of the new class while serving in the
position as previcusly allocated. If ineligible to continue in the position, he may be transferred, promoted, or
demoted by appropriate acton in accordance with the provision of this rule as the Director may determine to be
applicable. In any case in which the incumbent is ineligible to continue in the position, and he is not transferred,
promoted or demoted, the provisions of this rule regarding separations applies.

4.04. Class Specifications - The Board shall consider the class specification in allocating positions and
shail interpret it as follows:

(a) Class specifications are descriptive only and are not restrictive, The use of a particuiar expression of
duties, qualifications, requirements, or other attributes shall not be held to exclude others not mentioned.

(b} In determining the class to which any position shall be allocated, the specifications for each class shall
be considered as a whole. Consideration shall be given to the general duties, specific tasks, responsibilides
required, qualifications and relationships to other classes as affording together a picture of the positions that the
class intended to inciude. :

{c) A class specification shall be construed as a generai description of the kinds of work characteristics of
positdons properly allocated: to that class and not as prescribing what the dutjes of any position are nor as limiting
the expressed or implied power of the appointing authority now or hersafier vested with the right to prescribe or
aiter the duties of any positon.

(d) The fact that all of the actual tasks performed by the incumbent of a position do not appear in the
specifications of a dlass to which the position has been allocated does not mean that the position is ﬁec&sanlv
excluded from the ciass, nor shall any one example of a typical @msk taken without relation to the other parts of
the specification be construed as determining that a pesidon should be allocated to the class.

{e} The staternent of minimum gualifications expressés the minimum background in terms of educadon,
experience, skiils and knowiedge which would be required of any new appeintee to a position in the class as
partiai evidence of ability to perform the work properiy and is to be so construed.

{f) Qualificadon requiremnents in the specification for any class, as interpreted in this ruje, shall constitute
the basis and source of authority for the tests to be inciuded in examinations for the class and for the evaluatdon
of the gualifications of applicants, and for the acceptance or rejection of appiicadons of examinees for the ciass.

405, Positien Descriotions - When new positions are created or when duties, responsibilities, superviscrv
reiationships or other significant aspects of current positions are changed, the apvointing authoritv shall provide a
completed position description o the Director to be used for oosition ailocation. The compieted position
description shall be the officiai source of information for Dosition allocation.




4£.04. Reclassification

(a) Upon its own iniiative, or at the request of an appointing authoritv, the Board may reclassify
positdons by the creation or abolishment of classes, or the revision of the definition of the work of the classes
brought about by changing work methods, new techrnology or reorganization.

(b) For each position affected the appeinting authority shall provide a current description of the duties
and responsibilities assigned.

{¢) Tre employee in the position at the {ime of a reclassification is entitled to continue to serve in that
position, provided that any licensure or certification requirements are met.

{d} Any incumbent in a position reclassified under this secdon shall have the right to a review of the
action under the procedure established in W.V, Code §25-6-10(1).

4.087 . Position Reallocation - Whenever substantial changes occur in the duties and responsibilities

assigned to a position exte-correct-a-positon-misclassification, the Director shall reallocate the position to its

proper class. The incumbernt or the appointing authority may seek a reconsideration of the allocation action by
submitting 2 written request to the Director within ten (10) calendar days of the effective date of the action .

Pursuant to the provisions of the W.V. Code §_29-640(2 the fol]owing saiary regulations apply to

classifiad employees . ff/ ot MA{ (0 LpLRe k ’u.&jz Q«,LJZL«&/ /

3.L1. Purpese and Intent - To attract hﬁeq{emplove&; and retain them in the classified service, # e
Board shall endeavo* to provide through the g:ﬁ plan adequate compmsatmn based on the pnnmples of & ua]

Sectior: 5. Compensation Plan and Salary Regulations ‘ \

5.02. Preparation of Plan - After consultation with the appointing authorities and State fiscal officers and
after a public hearing, the Director and the Board shall prepare and submit to the Governor for his approval any
arnual revision of the pay plan. The pay plan shall include salary schedules containing muldple pay grades with
minimum—itervening: and maximum rates of pay for each g;:ade and a plan of implernentation. “The Board may
make periodic amendments to the pay plan in the same manner.

5.03. Adoption of Plan - The plan becomies effed:ve on]v a.{-uzr it has | proved by the Governer. The

approvad pay plan constitutes the official shedule of saiaries for the classified servi

5o .
5.04. Implementation of Plan ne 5 o =" AL
< fs,;" Wé“" i;" e /

(b) Entry Salary - The entry salary for any emiy e minimum salary for the class.
However, an individual possessing pertinent training or experience above the minimum required for the class, as
determined by the Director, may be appointed at 2 pay rate above the minimum, up to the mid-point of the salary
range, unless otherwise prescribed by the Board. For each increment above the minimum, the individual must
hawve in excess of the minimum requirements at least six months of pertinent experience or equivalent pertinent
training. The Director may authorize appointment at a rate above the mid-point where the appointing authority
can substantiate severe or unusual recruiting difficuities for the job class,




6,04, Disqualification of Applicants

(a) The Director Thay refuse to examine an applican:, or after examination, may disqualify the applicant
or remove his name from a register or certification, or refuse to certify any eligible on a register if:

1. he is found to lack any of the preliminary requirements estamished for the examination or by
statute for the class of position; -

2. he is so disabled as to be rendered unfit for the performance of the duties of the class;

-

\l %Lﬁ/ (“ ‘ \.-.,\.-dkv "‘"D %91& m.‘c—-r'}_b
/ 43. he has been convicted of an gﬁameﬁs ¢rims er other crime : e which
has a reasonable connec*:on to the position/class for which he is applying; < “J~eve E&-de:.g e S Soem =
ethe ¥y he © o & Suabklic ol d Qe Cs" -
54. he has made a false statement of material fact or has misrepresented his qualifications in his /

'\ appiication;
~ P
./‘ - - . ‘q. . Y - . N 0 . ]
S #3. he has previously been dismissed from any public service for delinquency, misconduct, or
other similar cause;

e

#6. he has used or attempted to use political pressure or briberyto secure’an"adyvantage in the
examination or appointmens; ’

&7. he has directly or indirectly obtained information regarding examinations to w}uch as an

applicant he was not entitied; i /
£ e S el

$8. ke has failed to submit his a#phcatmn corractdy or within the prescribed time limits;

492 he has taken part in the comp ior, administration, or correction pf'the exanuna}o-n; &\4_
S ot
130. he has taken the same examina l\as than 60 davs the date of the curren: s ‘:jj"\
examination; / A ! , ) } ‘/ N P
X902 ST s } f % =2

. at-laa&ia&tree former emplovm(g&aze/ that they would not re-empioy him, or cthervnse -
indicate that his services as an\employee were unsatisfagfory or that he is lacking in character and ﬁtnss for the a

posidion he applied for; Naad
T \‘Eh//_ - N
. 182 the reg:ster from which he is certified is for a cla_ss for wl-uch om.] skxlls are essentza?u

oral examination was not a part of the examination process,-and-as BEC] F ;
;E?eﬁ—ﬁ he is not consmered to be suitable for a posmon in the ciass he uﬁs’mtemewed for,

. 1
13. he is not ehg'xble to work in the United States. // e os mee— “%‘f'f—-’b\“’—‘-'"z‘-‘

ﬁ "3 7 S
14. he has otherwise viclated provisions of this rule. ! ol E Vs dReiemse 4 be
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(o) In order to be admitted to an open competitive exazmnatzon, an applicant must have satisfied all R P
minimum qualifications of the position for which he has requested an exammat:cn except that he may be
admitted if he is qualified in all respacts except for (1) a deficiency of no more than six months of qualifying
training and, at the time of application, he is engaged in educational pursu:ts that will qualify him; or 2} a
deficiency of no more than one month of qualifying experience and, at the time of application, he is empioyed in
work that will qualify him. An applicant so admitted, and who passes the examination, is not available for |
employment until the minimum gqualifications have been satisfied. The applicant is responsible for furnishing
evidence of subseguently satisfving the minimum qualifications.




$.04, Disqualification of Applicants

{a) The Director may refuse to examine an applican:, or after examination, may disqualifv the applicant
or remove his name from a register or certification, or refuse to certify any eligible on a register if;

1. he is found to lack any of the preliminary requirements established for the examination or bv
statute for the class of position;

Z he is so disabled as to be rendered unfit for the performance of the duties of the class;
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43. he has been convicted of an infamous crime or other cimejaverrmemroralqurpirude which

has a reasonable connection 0 the position/class for which he is applving; - 7

f
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84, he has made a false statemant of material fact or has misrepresented his qualifications in his
application;

#Z. he has previously been dismissed from any public service for delinquency, misconduct, or
other similar cause;

#&. he has used or attempted to use political pressure or bribery to secure an advantage in the
examination or appoingment;

$¥7. he has directly or indirectly obtained information regarding examinations to which as an
applican: he was not entitled; A\\ =
L ,d

B8. he has failed to submit his ap‘phcatlgﬁ"conecﬂv or Wl‘.h.m the prescribed time limits?
362. he has taken part in the compilation, administration, or correction of the examination;

130. he has taken the same examination less than 60 days prior to the date of the current
examination; i ’

121. atioatEfHrde former employers statethat they would not re-employ him, or otherwise
indicate that his services as an employee were unsatisfactory or that he is Jacking in character and fitness for the
position he applied for;

132 the register from which he is certified js for 2 class for which oral skill nd an"ﬁ*
oral examination was not 2 part of the examination process ° and -

w he is not considered to be suitable for a positon m the class he was interviewed for,

13. he is not elizible to work in the United States.

14. he has otherwise violated provisions of this rule.

(&) In order to be admitted to an open competitive examination, an applicant must have satisfied all
minirum qualifications of the position for which he has requested an examination, except that he may be
admitted if he 15 qualified in all respects except for (1) a deficiency of no more than six months of gualifving
training and, at the time of application, he is engaged in educational pursuits tha: will qualify him: or {2} a2
defidency of no more than one month of qualifving experience and, at the time of application, he is emploved in
work that will qualify him; An applicant so admitted, and whe passes the examination, is not available for
empioyment unt! the minimum qualifications have been satisfied. The applicant is responsible for furnishing
evidence of subsequently satisfying the minimum qualifications.

——




(b) All appointments made on and after that date to the positions added to the classified service shall be
made in accordance with this ruje.

{c) A person emploved in such a position continucusly for six months immediately preceding that date
may take 2 gualifying examination administered by the Director and may be given a probationary or permanent
appointmen: in the position 1f he passes the examination. If recommended by the appointing authority, he mav be
admitted to an examination regardless of the minimum qualifications for the class to which the position is
allocated. The gualifying examinations shall be held within six months after the date of addition of the positior. to
the classified service, The examinations shall inciude appropriate written and performance tests wheare these tests
are included in open-competitive examinations for the ciass. An employee who faiis to pass the qualifying
examination shall be separated within thirty days after the examination uniess there are no available eligibles on
the register for the class, in which case his emplovment may be continued but he must be separated within thirty
days after certification of available eligibles. ’

(d) A person emploved in such a position for less than six months preceding that date of affiliaton shall
be separated within thirty days after that date unless there are no available eligibles on the register for the class,
in which case his emplovment may be continued but he must be separated within thirty days after certification of
avaiiable eligibles, provided, however, that he may be given a probationary appeintnent if he has passed an
open-competitive examination for the class and is within reach on the register for certification and original
appointment.

(e} In making the appointments provided for in Section 9.01(¢) and (&) of this rule it is optional with the
appointing authority whether to count employment in the agency immediately prior to the appoiniments as part
or all of the probationary period required under Secdon 10 of this rule.

The appointing authotity shall promptly report to the Director his decision on this matter for the records.
8.02. Original Appointments

(2) All original appointments to positions exclusive of exempt positions shall be made in accordance with
this rule, Selection shall be made for each position first from the eligibles ofn appropriate preference registers.
Upon exhaustion of the preference register, selection shall be made for each position from the top ten names ‘
including anv persons scoring the same as the tenth name or any persons scoring at or above the ninetieth eaghieti
percentile o the register, as determined by Section 8.02 of this rule exclusive of the names of those who failed to !
answer or who declined appointment or of those names to whom the appointing authority offers an objection u
writing based on Section 6.04 of this rule which objection is sustained by the Director .

®) In s-e]ectmg pei;sons from among those certified, the appointng authority may examine their
applications and reports of investigations and interview them. Final selection shall be reported in writing by the
appointing authority to the Director, ‘ s

() If the eligibie selected declines the appointment, evidence of declination and other such data shall be
transmitted to the Director for the permanent record. An eligible may be considered by the Director as having
declined appointment if he fails to reply after five days in addition to the time allowed for transmission of letter
and return of reply, or 48 hours, if notified by telegram. If an eligible accepts an appointment but fails to present
himself for duty at the time and place specified without giving reasons for the delay satisfactory to the appointing
authority and the Director, he shall be considered to have declined the appointmant.

8.03. Provisional Appointments

(a) If, in the opinion of the appointing autherity, there are urgent reasons for filling a position and there
is no appropriate preference register and there are fewer than three availabie eligibles on the competitive register
established as 2 result of an examination for the position, and no other appropriate register exists, the appointing
authority may submit to the Division of Personnel the name of a person to fill the position pending examination
and establishment of a register. If that person’s qualifications have been certified by the Director as meeting the
f_\mmimum qualifications as to training and experience for the position, that person may be provisionally appointed
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be continued in service. This statement shall include an appraisal of the employee’s servites and should include a
service rating in conformity with the system of performance evaluation prescribed by the Director . In the event it
is determined that the services of the employee shall be retained, the appointing authority shail notify the
employee and the Director of Personnel of the action no later than the last day of the probationary period.

{b) In the event the appointing authority takes no action on the status of a probationary employee before
the expiration of the probationary period, either to retain or terminate, the empioysee shail be considered as having
attained permanent status. )

10.03. Demotions during Probation - The serving of 2 probationary period shali not, of itself, prevent an
employee from being demoted to a position in a lower class, provided he meets the minimum qualifications of the
lower class. However, such action may not be taken unkl the employee has been presented with the reasons in
writing and has been given a reasonable time to reply thereto in writing, or to appear personaily and reply to the
head of the department or his deputy. Neither shall such action be taken prior to completion of one-third of the
probationary period, and the probationary period for the class of pesition to which the employee is demoted shall

begin with the date of demotion.

10.04. Transters during Probation - An empiovee shall not be transferred during his probatienary period
p to a position in another class for which a preference or competetive register exists, nor may an employee, certifjed
;“ to a vacancy in a local office on a strictly local-area basis in accordance with the provisions of Section 8.03 of this
! rule, be ransferred from that local office to any other office or class for which a pre{erence or competetive register
i exists, Provde s oA~ ool prpes Teer s, - el mred oSy @p legit
\ e B —'i"f—t_-—Q:C‘e./"té. .—(:n.,.‘ e S domne & . \;%\g_b\ e emdble
10.05. Dismissal during Probation s & s R : e £ ;G_@.ﬂ_‘ e
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\\ﬁwsa (a) If at any time during the probationary period, it is determined the services of the empioyee are ~ .

N

accordance with Section 12.02. of this Rule. If the fifteen days notice is given on or before the last day of the
probaticnary period, but less than ffteen days in advance of that date, the probationary period shall be extended
fifteen days from the date of the notice and the emplovee shall not attrain permanent status. This extension shall
not apply to emplovees serving a twelve month probvationary period. Fiteen—davs—netice-shall-not-be-required—for

.

B

(t) The Director may restore the name of a probadonary appointee who has been dismissed to the
register from which he was certified, in accordance with procedure described in Section 12.08 of this rule, but the
Director shall not in the future certifv the name of that persen to the same appointing authority from the same
register.

Section 11. Promotions, Demotions and Transfers
11.01. Method of Making Promotions

{2) Whenever practical and in the best interest of the service, a vacancy will be filled by promotion, after
consideration of the eligible permanent employees in the agency or in the career service upon the basis of the
emplovees’ demonstrated capacity and quality and length of service. In filling vacancies, an effort should be made
to achieve & balance between promotion from within the service and the inroduction into the service of qualified
new employees.

= /f»géL




be continued in service. This statement shall include an appraisal of the employee’s services and should include a
sarvice rating in conformity with the system of performance evaluation prescribed by the Director . In the event it
is derermined that the services of the emplovee shall be retained, the appoirting authority shail notify the
employee and the Director of Personnel of the action no later than the last day of the probationary period.

{b) In the event the appeinting authority takes ne action on the status of a probaticnary employee before
the expiration of the provationary period, either to retain or terminate, the employee shall be considered as having
atzined permanent status.

10.03. Demotions during Probation - The serving of a probationary peried shall not, of itself, prevent an
empiovee from being demoted to a position in a lower class, provided he meets the minimum qualifications of the
lower class. However, such action may not be taken until the employee has been presented with the reasons in
writing and has been given a reasonable time to reply thereto in writing, or to appear persenally and reply to the
head of the department or his deputy. Neither shall such action be taken prior to compietion of one-third of the
probationary period, and the probatdonary period for the class of position to which the employee is demoted shaj_l
begin with the date of demotion.

10.04. Transfers dunng Probation - An eﬁa]evee shall not be ransferred during his probationary period
to a position in anc:ther class for which a prew.‘erante or competenve register exists, nor may an employee, certified
to a vacancy ixga Ipcal office on a strictly local-area basis in accordance with the provisions of Section 8.03 of this
rule, be n'ansferrecf from that local ofﬁce s ang.or.he: office or ciass for wh.lch a prefere:nce Or competetive register
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Section 11. Promotions, Demotions and Transfers
11.01. Method of Making Promotions

(a) Whenever practical and in the best interest of the
consideration of the eligible permanent employees in the agen
employess’ demonstrated capacity and quality and jength of ¢
to achieve a balance between promotion from within the servi
new zmployess. -




23.03. Apprenticeship Advisory Board - The Director shall prepare and submit necessary repotts to the
Apprenticeship Advisory Board established in accordance with W.V. Code §29-6-170 regarding the achievements
and deficiencies of the apprenticeship program.

Section 24. Employee Representadve Organizadon Bulietin Boards

A bulletin board of a Hmited size shall be provided for posting notices of employee representative
organizations. The bulletin boards will be placed in convenient and generally accessible locations in all
workplaces where the members of the organizations are employved. Provisions shall be made for separate bulietin
boards for each empioyee representative organization. The cost of the bulletin boards will be assumed by the
requesting emplovee or the emplovee’s representative organization. The boards shall be used exclusively by the
emplovee representative organization ané for organization purposes only.

Section 25, Amendments

If and when it appears desirable in the interests of good administration, the State Personnel Board, after
public notice and public hearing ané legislative approval, may amend the rules as it becomes necessary,

——
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SUMMARY OF AMENDMENTS

The following is a summary of amendments to the preposed amendments to
the Administrative Rule of the West Virginia Division of Personnel which were
made in response to comments submitted during the comment period. This
summary does not include amendments which merely correct errors in spelling,
punctuation, grammer, typing and cther such corrections. Reference is made to
the sections of the Rule which have been amended and the agency/individual
proposing the amendment. Further detail is available in the agencies'/
individuals’' comments and our responses. ' )

Section 3. Definitions
27) Demotion: Office of Water Resources proposal.
31) Dismissal: Office of Water Resources proposal.
50) Irregular Part-time Employment: Bureau of Employment Programs
proposal. ]
84) Pay Differential: staff recommendaticn to supplement Section 5.04. {d).
85) Pay Increment: Office of Water Resources proposal.

Section 4.05. Positicn Description: staff recommendation to further clarify the
initis!l amendment.

Section 5.04.(f)2.b.: Office of Water Resources proposal.
5.04.(f)4: new section added to supplement Section 5.04.(d).

Section 5.05.(c): Office of Water Resources propcsal.

Section 5.09.: clarification based on comments from Office of Water Rescurces,
Division of Natural Resources, Lecna Francisco and Susan Steele.

Section 12.02.: QOffice of Water Resources proposal.

Section 12.04.(f)1.: Division of Natural Resources proposal and Office ow Water
Resources proposal. '

Section 15.03(c): siaff recommended that the proposed amendment be deleted as it
was confusing. This was also done in the following sections: 13.04(f)1.
and 6. and 15.08(c)3.

Sections 15.03(e) and 15.04.{c): Department of Heaith and Human Resources
proposal.

Section 15.07.: Division of Natural Resources proposal.
Section 135.09.(a): Division of Highways proposal.
Section 15.10.{a): Division of Highways proposal.
Please note Section 15.08.(b) Family Leave. W.V. Ccde §21-5D-4(a)
reguires public employees tec exhaust all annual and personal leave prior to being

entitled to unpaid family leave. The federal statute (P.L. 103-3) allows
employers to require employees tc first use their paid vacation, personal or sick




Summary of Amendments
Page two B ' i

leave for any part of the 12~weel period. The West Virginia Department of Labor
has issued a notice (copy attached) which states that an employee may elect, but
is not required, to substitute paid leave, if provided as a benefit. We believe the
provision in our Rule is correct as written, but would respectfully request your

review.




WEST VIRGINIA DivisioN OF LABOR

319 Building Three, Capitol Complex o Charleston, West Virginia 25305
Phone (304) 5587890 « Fax (304) 5583797

ﬂ"”[s‘“‘s

GASTCON CAPERTON !’3” : \‘;:- &L ROY M. SMITH
Governor i“”[‘ : =t

K Commissicner

IN COMPLIANCE WITH THE WEST VIRGINIA PARENTAL LEAVE ACT

AND

THE FEDERAL FAMILY AND MEDICAL LEAVE ACT OF 1853*

Emplovee Qualifications for Familyv Leave:

(1) Any employee hired for permanent emplovment and wheo has worked
for at least twelve consecutive weeks.

{2} Permits an emplovee to elect (but emplovee is not reguired) o
substitute paid leave, 1if provided as a benefit, for any
part ¢of the 12 unpaid work wesaks,

{3} Each spouse emplicved by the same emplover is entitied to
2 total ¢f 12 weeks ¢f leave without pay.

Unpaid Lieave Shall Be Granted:

—
[
L—

At the birth of a2 scn/daucghiter ¢f the emplovee,
(2) ZPlacementc ci a son/daughiter by adertion.
(3) Care for empiovee’s child, spouse, parent, or dependent

who has a sericus health condition. This leave can be taken
intermittently when medically necessarv.

{¢) An employvée’'s own sericus illness.

Conditions of Familv Leave:

141-

{1} Leave is restricted to 12 weeks in a 12 month pericd.

{2} Leave may Dbe faken on z part-time leave scheduls, but shall
not exceed 480 hours, and must be mutually arranged between
the emplovee and the emplover.

,q

(3) Zmplovee
(Exar

st
=

LoAry

ive 2 weeks nocice to empleyer if practical.
ol

RN Vi
p Birth or Adoption) .




(4) If the leave 1s for medical treatment the emplovee shall give
the emnplover two weeks notice 1f practical.

{3) The emplover may require certificaticn of & sericus illness of
g family member from a health care provider before granting
leave. ) .

Positicon Upon Return From Leave:

(1) The positicn occuried by the emplovee prior to the leave shall
be held for z period not to exceaed the 12 weeks period. The
emplovee shall return fe his/her former position.

{2} The emplovee deoes not accrie any ténure, sick or annual leave
while on leave without pav.

(3) Employees taking leave are entitled coverage under zny "group
health plan" under the same conditions coverage would have
been provided 1f the emplovee head ceontinued employment during
pericod of_leave. - o - _

(4) If the emplovee fails to return Lo Work, the emplover may
seak Lo recover the hezlth Insurarnce premiums paid by the
enoloyer. .

TO QUALIFY FOR FAMILY LEAVE YOU MUST BE EMPILOYED BY THE STATE
IN AWNY DEPARTMENT, DIVISION, BOARD, BUREAU, AGENCY, COMMISSION, OR

OTHER UNIT OF STATE GOVERNMENT, OR ANY COUNTY BOARD OF EDUCATION IN
WEST VIRGINIA.

* This nciice complies with the provisions of Section 401. (o)
and 402. (a) and {(b) of the FMLA.




107 STAT.26 PUBLIC LAW 103-3-FTEER 5, 1983

TITLE IV - MISCELLANEQUS

PROVISIONS
29 USC Zz651 SEC. 401. EZEFFECT ON QTHER LAWS
(p) STATE AND LOCAL LAWS. - Neé¢thing in this Act or any

amendment made by thils aAct shall be construed to supersede any
provisicn of any State or local law that provides greater family or
medical leave rights than the rights estab11shed under this Act or
any amendment made by this Act.

SEC. 402. EFFECT ON EXISTING EMPLOYMENT BENEFITS
2% USC 2652 ; -

{a) MORE PRCTECTIVE. - Nothing in the Act or any amendment
made by this Act shall be cohstrued to diminish the obligation of
an employer to comply with any cecllective bargaining agreement or
any employvment benefit program or plan that provides greater family
cr medictal leave rights to emplovees than the rights established
under this Act or any amendment made by this Act.

{p) LESS PROTECTIVE. - The rights established for emplovees
under this Act or any amendment made bv this Act shzll not be
diminished by any collective bargaining agreement or any employvment
benefit program or plan.




Bureau Of Employment programs Gaston Caperton, Governar
John Ranson, Secretary,

112 California AVEH_UG_ _ Commerca, Labor and Environmental 2esources
Chearleston, West Virginia 25305-0112 Andrew N. Richardson, Commssioner,
Empioyment frograms

July 18, 1994

Mr. Robert L. Stephens, Jr., Director
WV Divigion of Perscnnel

Capitol Complex
Charleston, West Virginia 25305
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Dear Mr. Stephens:

Please accept this letter as the Bureau of Employment
Programs’ written cemments for the public hearing on the proposed
amendments to the Administrative Rule of the West Virginia

Divisicn of Personnel.

The first issue concerns veterans and the 1l0-pecint or 5=
point preference (Section 8.03) relating to certain unskilled and
semi-skilled classification for which no previcus education,
training or experience 1is required. The proposed amendments
would select eligibles for certification by let. Would the 10-
point and 3-point preference veterans rise to the top of the
certification list? Concern was raised by the Bureau’s Directer
of Veterans’ Employment and Training Services that the intent of
the Code may be thwarted by not providing all veterans with
preferential treatment under the selective certification process.

The second issue, whille not a proposed rule change, concerns
Section 15.10, Military Leave, paragraph (a) in which "an
cfficial order from the appropriate military officer in support
of the request for military leave" is reguired. A Supreme Court
decision relative to a request for military leave issue under the
Veterans’ Re-employment Rights statute ruled in the 1981 Maryland
case that "in issues where employers have attempted to reguire
the presentation of orders, the intent of the statute was that
the reserve component member was regquired to provide notice and
the orders will not necessarily be in writing." It is suggested
that consideration be made to deleting the last sentence in
paragraph (a) and inserting in its stead the following: "An
employee must be acting under official military orders to qualify
for military leave." Such action would reduce reservist and

veteran confusion and complaints.

The Unemployment Compensation and Employment Service
Divisions are also concerned about part-time workers. Under the

Wagner-Peyser 10 percent program, we have made use of

Job Service » Job Training Frograms e Labor and Economic Research ¢ Unamployment Compensation ¢ Workers' Compensation
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intermittent and temporary staff to £ill "high performance"
positions in local cffices. Since those positions may very well
shift from one program year to the next, the Bureau felt it best
not to use permanent full-time positions. The proposed
amendments in Section 9.05 would disrupt our service to the
unemployed worker due to the fluctuation in our unemployment
claims load and federal funding process. Bureau staff is working
with Division of Personnel staff to develop an alternative
temporary-type employment called "Irregular Part-time Employment™
as defined in Section 3.51 of the Rule. I would strongly
recommend not approving the amendments to Section 9.04, 9.05 and
9.06, until an alternative temporary-~type employment is fully
developed and implemented.

One would have to understand our federal funding process and
the nature of the public service we provide to appreciate the
disruptions the proposed amendments could cause. The workload in
the unemployment compensaticn and employment service divisions is
affected by unpredictable econcmic factors, such as surges in
unemployment and federally-mandated extended unemployment benefit
programs. During these pericds, which are of limited duration,
additional personnel is needed to deal with the increased
workload. The Bureau receives federal contingency funding which
is used for hiring temporary-type employees during these periods.
The contingency funding allows the flexibility to hire temporary
personnel for the duration of the increased work activity. Given
the nature and complexity of the work inveolved, it is essential
to maintain those temporaries who are familiar with procedures.

The Bureau’s unemployment compensation funding process.
requires us to hire temporary/contingency employees. The U.S.
Department of Labor allccates to our state a base/permanent staff
funding at $31,184 per base position for fiscal year 1994. For
unemployment claims processed above the base-funded level, we
earn quarterly contingency/temporary funded staff at $16,906 per
contingency position. If the worklcad/unemployment rate
decreases, then contingency funds are reduced. The attached
chart shows how our funded staff fluctuates from a low of 289 in
fiscal year 1990 to a higher of 374 in 1993 for a difference of
89 positions, of which most were contingency/temporary positions.

Obviously, because of the fluctuating workload and federal
funding, complying with the new intermittent/temporary rules
would make it difficult to provide the current level of services
to the publiec. If the revised Rule is approved as drafted, we
can foresee on-going layoffs. Furthermore, the potential
unfunded cost of hiring permanent staff instead of temporary
staff (a $14,279) difference) could have been up to $999,530 (336
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base) for 70 positions in fiscal year 1993. 1If layocff of
permanent staff during decreasing worklecad periods is not
accomplished in a timely manner, then an additional uniunded
liability would occur.

To replace temporary staff with permanent staff would
require us to seek state funds. How do we explain to elected
officials that our unemployment compensation program needs state
funds due tS personnel rules while other states’ programs can
operate within federal funding limits without state funds?

Hiring and laycff of new temporary staff every six months is not
feasible because it will result in extra administrative costs due
to payment of unemployment benefits and additional staff time
training new employees.

The following are some suggestions to resolve the concerns
with the amendments on temporary/intermittent staff:

1. Exempt the Bureau of Employment Programs from the
Rule in questions.

2. Allow the Bureau to continue to use 30/90 Day Exempt
emplovees following or preceding a temporary/
intermittent employment assignment.

3. Create a new temporary classification for the Bureau,
such as: Irregular Part-time Employment, Temporary-
type appointments cculd be made permanent and the
emplovee worked as needed {this option is used by other
states).

4. An intermittent classification which allows the
employee to work ten (10) months of the year.

The use of private temporary employment servides Lo provide
staff is not a highly desirable option. Current contracts for
office staff pay less than the state. Since many of our current
temporary staff would seek employment through these services,
this could create a recruitment and retention prchlem due to the
nature and complexity of the work.

The proposed amendments regarding this issue, if
promulgated, would have a far-reaching negative impact on the
Bureau’s service to the public and budget. The utilization of
temporary staff by the Bureau has been successful. We are
currently working with the Division of Personnel staff to develcp
a solution to this problem. Until a solution has been
implemented, we urge you not to approve the amendments to the
Administrative Rule involving the use of temporary-type staff.
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Should you have any gquestions, please contact me or
Thomas K. Rardin, Perscnnel Administrator.

Sincerely,

Andrew N. Richardson
Commissioner

ANR:vhe
Enclosure
cc: The Honorable RKen Heckler, Secretary of State

Daniel Light, Director ~ UC Divigion
Anthony Selario, Director - ES Division
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