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MEMORANDUM

TO: Members of the State Personnel Board

FROM: Willard M. (Max) Farley, Acting Director
Division of Personnel

RE: Amendments to the Administrative Rule

DATE: August 19, 2004

Your approval is requested for filing of proposed amendments to the Administrative Rule
of the Division of Personnel with the Legislative Rule-Making Review Committee and the
Secretary of State’s Office.

In accordance with the provisions of W.V. Code §29A-3-1 et seq., a copy of the proposed
amendments and a notice of public hearing were filed with the Secretary of State's Office and
copies of the proposed amendments were sent to state agencies and other interested parties for
comment. The draft responses to the oral comments and the written comments are included with
your materials. No changes were made to the proposed amendments.

Thank you for your consideration of this request.

APPROVED: W@L
Eugene/Stump, Chairman

State Personnel Board
August 19, 2004
WMEF: TMC/

TEL.: 304/558-3950 + Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:
304/558-1587
VISIT QUR WEBPAGE AT: www.state.wv.us/admin/personncl

THE DIVISION OF PERSONNEL 1S AN EQUAL OPPORTUNITY EMPLOYER




QUESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period: Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: 20 August 2004

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(4gency Name, Address & Phone No ) MMest Virginia Division of Personnel
1900 Kanawha Boulevard, East
Building 6, Room 416

Charleston, WV 25305
E£8-3950, extension 202

LEGISLATIVE RULE TITLE:
Administrative Rule of the West Virginia Division of Personnel
1. Authorizing statute(s) citation
WV Code 29-6-10
2. a.  Date filed in State Register with Notice of Hearing or Public Comment Penod:
2 June 2004

b.  What other notice, including advertising, did you give of the hearing?

Notice to all affected agencies, employees, and interested employee organizations via
mallle-mall and via posting on our agency’s web siie.

c. - Date of Public Hearing(s) or Public Comment Period ended:

15 July 2004

d.  Attachlist of persons who appeared at hearing, comments recerved, amendments, reasons
for amendments.

Attached X No comments received




e.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing; (be exact)

Filed with Secretary of State's Office on August 2, 2004.

f Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

Tari MceClintock Crouse, Asst _Dir. for Fmployee Communications & Information
1900 Kanawha Boulevard, East

Building 6, Room 416

Lharleston, Wy £o0aU0

Phone: 558-3950, extension 202 FAX: 558-1587

E-mail: tcrouse@wvadmin.gov

g IF DIFFERENT FROM ITEM ‘f°, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation;

a.  Give the date upon which you filed in the State Register a notice of the time and place
of a hearing for the taking of evidence and a general description of the issues to be
decided.

NAA




Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

N/A

Attach findings and deternunations and reasons:

Attached N/A




SUMMARY OF AMENDMENTS

The following is a summary of proposed amendments 10 the Administrative Rule of the
West Virginia Division of Personnel. This summary does not include technical amendments
which merely correct errors in spelling, punctuation, grammar, and other such corrections.
Reference is made to the sections of the Rule which have been amended.

REFERENCE SUMMARY

2. A general non-discrimination clause has been added to the
preamble.

The term accrual category has been changed to accrual rate, the
term used in the body of the Rule.

(W]
2

The definition of carry forward days has been revised to reflect
length of service category as basis for determination of amount.

(R ]
—
[

27. The definition of demotion has been modified to substitute the
correct term, class. This substitution is made throughout the rule

4

as appropriate.

5.6. The section on pay on demotion has been revised and expanded to
more accurately reflect the current intent of the section.

3.7. The section on lateral class change has been expanded to include
an exception in cases where a higher pay range is authorized for the

pay grade.

5.9.(d) An exception for genera] wage mcreases had been added to the
section allowing, but limiting, salary advancements for employees
whose salaries are above the maximum rate for their pay grades.

6.4.(2)14. Language has been added to provide for disqualification of
. applicants for failure to comply with reasonable requirements not
otherwise specified in the subdivision.

6.4.(c) This section has been amended to allow for the permanent

disqualification of applicants for certain criminal convictions and
for failure to comply with reasonable requirements of the Director,

Page ]

- June 1, 2004




Summary of Amendments

6.4.(d) and (e)

6.12.

7.3.(¢),(d) and (e)

7.4,

9.3.(b)

9.7.(a)

10.2.(b)

12.2.(a)

12.2.(b)

12.3.

12.4 (a)

12.4.(c)

Tune 1, 2004

Administrative Rule of the West Virginia Division of Personnel

The former subdivisions 13.1.(a) and (b) have been moved to this
subsection since they address appeals of disqualified applicants and
decisions on appeal requests.

The new statutory provisions protecting certain information of
applicants and employecs have been added by reference in this
subsection.

The former subdivisions 13.2(a) and (b) have been moved to this
subsection since they address appeals of applicants removed from
registers and decisions on appeal requests.

The former subsection 12.7., reinstatement to register, has been
moved to this section which deals with registers.

This subdivision has been deleted because it 18 obsolete.

Language has been added to this section to clarify that vacancies
filled by employees exercising bumping rights do not have to be

posted.

The language has been chan ged to improve the internal consistency
of the subdivision.

Language has been added to this subdivision clarifying the due
process rights of an employee subject to dismissal.

[anguage has been added to this subdivision to clarify that
severance payment is made in lieu of allowing the employee to
work through the notice period prior to the effective date of a
dismissal.

Language has been added to this subsection clarifying the due
process rights of an employee subject 1o suspension. In addition,
the notice period has been changed from eight calendar days to
three working days.

Language from the statutory provisions regarding layoff has been
added to this subdivision.

The term involuntary demotion has been changed to demotion

without prejudice to conform to defimng language in the rule. This
change has been made throughout the rule.

Page 2




Summary of Amendments

12.4.(g)

12.4.(h).

12.6.(a)

12.7.

13.(2) and (b)

14.1.(a)

14.1.(b)

14.1.()

14.1.(d)

14.4.(f)

June 1, 2004

Administrative Rule of the West Virginia Division of Personnel

Language has been added to this section to clarify the current intent
of the rule reparding bumping rights of cmployees subject to layoff.

The former subdivision (j) has been moved to provide a more
logical sequence of topics within the subsection.

Obsolete language has been removed from tlus subsection and a
provision has been added allowing the Director to refuse to
reinstate former employees for the same reasons he or she can
refuse to examine or certify applicants.

This subsection has been moved to 7.4.

A general statement has been added regarding reconsideration by
the Director of his or her decisions affecting applicants or
employees that are not otherwise addressed in the rule. The
subdivisions specifically addressing other rule sections have been
moved to those sections; (a) to 6.4. and (b) to 7.3.

This subdivision has been revised to include language clarifying
the current intent that employees are released from work with pay

for holidays.

The language in this subdivision has been modified to clarify the
provisions for half-day holidays and alternate holiday observances.

The language in this subdivision has been modified to clarify the
provisions for paid holidays for part-time employees.

The language in this subdivision has been m odified to clarify the
conditions under which employees can receive pay for holidays.

Certain terms in this subdivision have been changed to reflect the
standard terms used in the rule.

The language in this subdivision has been modified to clarify the
provisions for disposition of sick leave on separation from

employment.

The Janguage in this subdivision has been modified to clarify the
reasons for which sick leave can be used.

Page 3




Summary of Amendments

14.4.(g)

14.9.

15.

16.1.(a)

16.2.

20.

June 1, 2004

Administrative Rule of the West Virginia Division of Personnel

Language has been added to this subdivision requiring that any
employee returning {rom sick leave of more than three consecutive
days furnish a physician’s statement immediately on return to work
if the physician has placed restrictions or limitations on the
employee’s work activities.

The language in this subsection has been modified to clarify the
distinctions between state active duty and reserve military service
and federal active duty and the coordination of military leave with
pay for these types of service.

Language has been added 1o this section that requires appointing
authorities to retain copies of performance evaluations in

employees’ personnel records.

Language that does not apply to this subdivision has been deleted.
A general non-discrimination statement has been added in the

preamble.

Language has been added to this subsection 10 malke 1t consistent
with an advisory opinion of the U.S. Office of Special Counsel.

Language has been added to this section to reflect the statutory
changes in WV Code §5A-8-1 et seq enacted in the 2004 regular
session of the legislature and to authorize the Director to deem as
confidential other information not specifically mentioned in the

Code.

A new section has been added which reiterates the Board’s
statutory authority in regard the the rule.

Page 4




STATEMENT OF CIRCUMSTANCES REQUIRING
AMENDMENT TO THE ADMINISTRATIVE RULE
OF THE
WEST VIRGINIA DIVISION OF PERSONNEL

The existing rule is being amended to clarify certain sections of the rule, to improve

the internal consistency of the rule, to include new statutory references that affect the
confidentiality of applicants’ and employees’ personal information, to specify the due process
requirements for employees being suspended or dismissed, and to decrease the notice period

for employees being suspended.

1 June 2004
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Administrative Rule of the West Virginia Division of Personnel

Type of Rule: —X___ Legislative Interpretive Procedural

West Virginia Division of Personnel

Agency:

Address: 1900 Kanawha Boulevard, East, Building 6, Room 416

Charleston, West Virginia 25305

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NEXT TIIEREAYTER
ESTIMATED TOTAL $0.00 $0.00 50.00 $0.00 $0.00

COST
PERSONAL SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERATIONS

EQUIPMENT

OTHER

2. Explanation of Above Estimates:
The proposed amendments to the existing rule are not anticipated to have any fiscal
impact on this agency or other state agencies.

3. Objectives of These Rules:
These rules implement the provisions of WV Code 29-6-1 et. seq. relating to
merit system (i.e., civil service) standards and overall personnel management in

State government.
1




Administrative Rule of the West Virginia Division of Personnel

Rule Title:

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

N/A

B. FEconomic Impact on Political Subdivisions; Specific Industries; Specific Groups of

Citizens:
N/A

C. Economic Impact on Citizens/Public at Large.
N/A

Date: 1 June 2004 [~

re of Agency %ﬂj‘%\uthon ed Representative:

e




WEST VIRGINIA ADMINISTRATIVE RULE
DIVISION OF PERSONNEL
Chapter 29-6-10 : {:ﬁ
Series | k)
2003 amended ,,Z&ﬂh v ..

Subject: Administrative Rule of the West Virginia Division of Personne! OS%F(;E%ET‘X%SYTO\{:

.-

Section 1. General

1.1. Scope - This rule implements the provisions sct forth in W.Va. Codc §29-6-1 et seq. regarding
clagsification plans, pay nlans, open competitive examinations, promotions, layofT and recall, appointments,
dismissals, demotions and other matters consistent with W.Va. Code §29-6-1 ct seq.

1.2. Authority - This rule is issued under the authority of W.Va. Code, §29-6-10.
1.3. Filing Date - May+2605-
1.4. Effective Date - fuly+-26085

Section 2. Preamble. The general purpose of the Division of Personnel is to attract to the service of this State
personnel of the highest ability and integrity by the establishment of a system of personne! administration based on
merit principles and scientific methods governing the appointment, promotion, transfer, layoff, removal, discipline,
classification, compensation, and welfare of its employees, and other incidents of state employment. All
appointments and promotions to positions in the classified service shall be made solely on the basis of merit and
fitness and no person shall be in any unlawful way favored or discriminated acainst with respect to any incident of
state employment because of his or her political or religious opinions or affiliations or race, gender. age. disability.
or nationa} origin. All employment positions not in the classified service, with the exception of the State College
System of West Virginia and the University System of West Virginia, are included in a classification plan known as
classified-exempt service.

Section 3. Defmitions
31. Accrue: To increase or accumulate periodically or by increment.

3.2, Accrual Sategery Rate: The grouping by the cumulative years of eligible employment which is used to
determine the rate of accrual of annual leave benefits.

3.3. Administrator: Any person who fills a statutorily created position within or related to an agency or
board (other than a board member) and who is designated by statute as the commissioner, deputy commissioner,
assistant commissioner, director, chancellor, chief, executive director, executive secretary, superintendent, deputy
superintendent or other administrative title, however designated.

3.4, Agency: Any administrative department of stale government , including any authority, board, bureau,
commission, committee, council, division, section, office, or any county health department.

3.5. Allocation: The assignment of a position to a class by the Director of Personne] on the basis of the
duties performed and responsibilities assumed.

3.6. Annual Leave: An earned employee benefit of paid time off from work with prior approval of the
appointing authority or designee.




3.7. Appeal: The complaint to the State Personnel Board 1o correct or reverse an alleged injustice done or
error committed.

3.8. Appointing Authority: The executive or administrative head of an agency who is authorized by statule
to appoint employees in the classificd or classified-exempt service. By written notitication to the Director of
Personnel, the appointing authority may delegate specific powers authorized by this rule to persons who satisfy the
definition of employee as established in this rule,

3.9. Appointment: The act of hiring an applicant for employment.

310, Assembled Examination: An examination which, due to the testing process used, necessitates that
applicants come to a testing location.

3.11. Availability: The indication, by an eligible, of the employment location and conditions under which
employment would be accepted including, but not limited to, salary and starting date of employment.

312, Board: The State Personnel Board as provided for in W.Va. Code §29-6-7 whose members are
appointed by the Governor with the advice and consent of the Scnate.

3.13. Carry Forward Days: The maximum number of annual leave days which can be accredited for use as
of the first day of January based on an employee's yearsof temme length of service catecory.

3.14. Certification: The official list of eligibles given to an appointing authority for filling vacancies.

3.15. Class or Class of Positions: One or more positions sufficiently similar in duties, training, experience
and responsibilities, as determined by specifications, that the same title, the same qualifications, and the same
schedule of compensation and benefits may be equitably applied to each position in the class.

3.16. Classification Action: The actions of allocation, reallocation, classification, and reclassification.

3.17. Classification Plan: The plan by which positions in the classified service and classified-exempt
service have been allocated by class.

3.18. Class Specification: The official description of a class of position which describes the nature of
work, provides examples of work performed, and knowledges, skills, and abilities, and states the generally accepted
minimum qualifications required for employment.

3.19. Classified Employee: An employee who occupies a position allocated to a class in the classified
service.

3.20. Classified-Exempt Service: As established by statute, those positions which satisfy the definitions for
“class" and "classify" but which are not covered under the Division of Persomnel merit system standards or by the
State College System of West Virginia or the University System of West Virginia,

3.21. Classified Service: Those positions which satisfy the definitions for "class" and "classify" and which
are covered under the Division of Personnel merit system standards.

3.22. Classify: The process of ascertaining, analyzing, and evaluating the duties and responsibilities of
positions to determine the number and kind of classes existing in the service and to group the positions in classes.

3.23. Compensation Plan: The official schedule of pay rates, the range assigned to each class of positions
and the salary regulations used in pay administration in the classified service.




3.24. Daily Rate: The usual rate of pay for the pay period divided by the total number of workdays plus
paid holidays in the pay period for an employee whose position is assigned 10 a monthly pay rate.

3.25. Date of Separation: Last day of work of employees separating due to dismissal, voluntary
resignation, voluntary retirement, layoff, or sudden death: the date of death of employees who die while on paid or
unpaid leave; or the date of notification by employees resigning or retiring due to disability as verified by a
physician.

3.26. Day: Unless otherwise specified, the use of "day" means a calendar day.
3.27. Demotion: A change in the status of an employee from a position in one class to a position in another
class of lower rank as measured by salary range, minimum qualifications, or duties, or a reduction in an employee's

pay to a lower rate in the pay range assigned to the etassificatron class.

398 Director: The Dircctor of Personnel, as provided in W.Va. Code §29-6-6 and §29-6-9. who serves
as the executive head of the Division of Personnel, or his or her designee.

3.29. Disability: A physical or mental impairment which substantially limits one or more of a person's
major life activities, a record of a physical or mental impairment which substantially limits one or more of a person’s
major life activities, or regarded as a physical or mental impairment which substantially limits one or more of a
person’s major life activities.

3.30. Discretionary: Open to individual choice or judgement.

3.31. Dismissal: The separation from employment for good cause of an employee by an appointing
authority.

3.32. Division: The Division of Personnel.

-

3.33. Division of Personnel: The division of the Department of Administration responsible for the system
of personnel administration for the classified and classificd-exempt service.

3.34, Effective Date: The established date an action takes place .

3.35. Eligible: An applicant accepted for a Division of Personnel examination who receives a final passing
score and whose name is listed on the register established for the class of position.

3.36. Emergency Appointment: An appointment, for not more than thirty (30) calendar days in any twelve
(12) month period, necessitated by a state of emergency.

3.37. Employee: Any person who lawfully occupies a position in an agency and who is paid a wage or
salary and who has not severed the employee-employer relationship.

3.38. Exempt Service: All positions specifically exempted from the classified service by statute or
statutory authority.

3.39. Existing Employee: Any person employed by an agency for permanent employment in a classified or
classificd-exempt position.

3.40. Fitness: suitability to perform all essential duties of a position by virtue of meeting the established
minimum qualifications and being otherwise qualified.

3.41. Full-time Employee:  Any employee who works the full work schedule established for the agency.

3.42. Grievance: Any claim by one or more affected classified or state classified-exempt employees




alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules. regulations or written
agreements under which the employees work, filed in accordance with the provisions of W.Va. Code §29-6A-1 el
seq.

3.43. Hourly Rate: The total annual salary (excluding annual increment) divided by 2,080 hours for full-
time permanent and temporary salaried employees or divided by the actual number of hours worked annually for
part-time permanent and temporary salaried employees. For hourly employees, the hourly rate is the actual rate
established by the State Personnel Board.

3.44. Immediate Family: Consists of the parents, children, siblings, spouse, parents-in-law, children-in-
law, grandparents, grandchildren, step-parents, step-siblings, stepehildren, and individuals in a legal guardianship
relationship.

3.45. Incapacity: An illness of or injury to an employee which temporarily prevents him or her from
performing the essential duties of his or her position.

3.46. Incumbent: Any employee occupying a position.
3.47. Intra-Agency Transfer: Any transfer within a single agency.
3.48. Inter-Agency Transfer: Any transfer from one agency to another.

3.49. Intermittent Appointment: Any appointment from a register to a position which requires performance
on an irregular or "as needed" basis for no more than 945 hours in a twelve month period.

3.50. Irregular Part-time Employment: Any appointment from a register for employment in a position for
which work hours vary from pay period to pay period and are less than the full-time work schedule established by the

agency.

3.51. Job Abandonment: The absence from work under such conditions as to be synonymous with
resignation.

3.52. Last Day of Pay: The calendar date and hour an employee's pay ceases.
3.53. Last Day of Work: The last calendar date and hour an employee is physically on the job.

3.54. Lateral Class Change: The movement of any employee from one class to another class in the same
pay grade.

3.55. Layoff: A reduction in the number of employees caused by a reduced work load, curtailment of funds
or reorganization.

3.56. Limited Term Employment: Employment of a limited duration including, but not limited to, 90-day
exempt, 30-day emergency, temporary, intermittent and student appointments and seasonal employment with a state

forest, park or recreational area.

3.57. Local Office: Any unit of an agency which provides services to a specificd section of the State and
has employees reporting to locations other than the state office headquarters.

3.58, Minimum Qualifications: The least experience and/or training required by the State Personnel Board
for employment in a class of position and admission to an examination for that class of position.

3.59. Month: Any of the twelve parts into which the calendar year is divided.

3.60. Ninety-Day Exempt Appointment: Employment for no more than ninety (90) working days in a year,




3.61. Open Competitive Examination: An examination which permits the competition of all persons who
meet the publicly announced minimum requirements for a class of position.

3.62. Original Appointment: Initial employment of an individual into the classified service as a result of
selection from a certification of names from a register established by open competitive examination or from a
preference register.

3.63. Part-time Employee: Any person who works less than the full-time work schedule established for an
agency.

3.64. Part-time Professional: Any classified-exempt employee engaged in professional services without
administrative duties and who works no more than hall the agency's full-time work schedule.

3.65. Pay Differential: A type of salary adjustment specifically approved by the Board to address
circumstances such as class-wide recruitment and/or retention problems, regionally specific geographic pay
disparities, apprenticeship program requirements, shift differentials for specified work periods, and temporary
upgrade programs.

3.66. Pay Increment: The percentage increase amounts established by the State Personnel Board 1o
implement pay practices including hiring rates, salary advancements, and pay on promotion..

3.67. Pay Rate: One of the monthly or hourly rates within the pay range established by the State Personnel
Board for each ehresifieation class included in the approved pay plan; the usual rate of pay.

3.68. Per Diem: A daily allowance.

5.69. Permanent Employee: Any employee who was hired from a register and who has completed the
probationary period prescribed by the State Personnel Board for the job class.

3.70. Physician/practitioner: A person licensed under the laws of a state to practice medicine or a medical
practitioner approved by the Public Employees Insurance Agency.

3.71. Policymaking Positions: A position in which the person occupying it a) acts as an advisor to or
formulates plans for the implementation of broad goals for the executive or administrative head of the agency; b) is
in charge of a major administrative component of the agency; and c) reports dircetly and is directly accountable to
the administrative or executive head of the agency.

3.72 Position: An authorized and identified group of duties and responsibilities assigned by the proper
authority requiring the full-time or part-time employment of at least one person.

3.73. Position Description: The document prepared by the position supervisor or the employing agency
and approved by the appointing authority, which describes the officially assigned duties, responsibilities, supervisory
relationships and other pertinent information relative to a position. This document is the basic source of official
information in position allocation. Position description forms shall be prescribed by the Director,

3.74. Postmarked: An official United States postal marking showing the mailing date.
3.75. Probationary Period: A specified trial work period prescribed by the State Personnel Board designed
to test the fitness of an employee selected from a competitive list of eligibles for the position for which an original

appointment has been received.

3.76. Promotion: A change in the status of an employee from a position in one class to a vacant position in
another class of higher rank as measured by salary range and increased level of duties and/or responsibilities.

3.77. Provisional Appointment: The hiring of an employee to fill a position pending the administration of




an open competitive examination and the establishment of a register.

3.78. Reallocation: Reassignment by the Director of Persounel of a position from one etassteation class
to a different etassification class on the basis of a significant change in the kind or level ol duties and responsibilities
assigned to the position.

3.79. Reclassification: The revision by the State Personnel Board of the specifications of a class or class
series which results in a redefinition of the nature of the work performed and a reassignment of positions bascd on
the new definition and may include u change in the title, pay grade, or minimum qualifications for the classes
involved.

3.80. Register: An official list of currently available eligibles for a job class ranked in the order of the final
score as a result of the Division of Personnel examination for the class of position for competitive appointment or in

senjority order for preference hiring of laid-off permanent classified employees.

3.81. Regular Part-time Employment: Employment in a position for which work hours are the same from
pay period to pay period but are less than the full-time work schedute established for the agency.

3.82. Reinstatement: A type of re-employment of a former permanent classified employee.

3.83. Resignation: Voluntary separation from employment, including job abandonment, by an employee,

3.84. Salary Adjustment: A salary change resulting from a revision of the pay plan, the reassignment of' a
class to a different pay grade, a Board approved pay differential, a temporary classification upgrade, a general wage

increase mandated by the Legislature or the Governor, or the correction of payroll errors.

3.85. Salary Advancement: A discretionary advancement in salary granted in recognition of the quality of
job performance.

3.86. Salary Range: The approved monthly and annual salary for a class which includes the minimum,
maximum, and intervening steps.

3.87. Salary Schedule: The official schedule of salaries approved by the Governor consisting of multiple

pay grades with minimum and maximum rates of pay for each grade.

3.88. Service: Total eligible employment time which may be used for determining the rate of accrual of
annual leave.

3.89. Sick Leave: An earned employec benefit of paid time off as specified by this rule for illnesses,
injuries and other circumstances.

3.90. Student Employee; An employee working for a limited period of time under the current Student
Exempt Policy approved by the Board.

3.91. Suspension: Disciplinary action taken by an agency to temporarily relieve an employee of his or her
duties and place the employee on leave without pay.

3.92. Temporary Appointment: The hiring of an employee from a register for a period not to exceed 6
months.

3.93. Terminal Annual Leave: The balance of an employee's accrued and unused annual leave as of that
employee's last day of work.

3.04. Termination: Separation from employment by the appointing authorily as a result of the expiration of
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a limited term appointment or at the end of the period of need during limited term employment.
3.95. Title Change: The revision in the title of a class.

3.96. Transfer: The movement of an employee to a different subdivision or geographic location of the
same or a different agency.

3.97. Unassembled Examination: An examination procedure which does not require persons being
examined to gather at a test site and which does not include a written examination.

3.98. Vacancy: An unfilled budgetary position in the classified service to be filled by original appointment.
promotion, demotion, lateral class change, transfer, or reinstatement.

3.99. Veteran: Any person who fulfills the requirements of one of the following conditions:

a. Served on active duty anytime between December 7, 1941, and July 1, 1955. However. any person who was a
Reservist called to active duty between February |, 1955 and October 14, 1976, must meet subdivision b, of this
subsection;

b. Served on active duty anytime between July 2, 1955 and October 14, 1976 or a Reservist called to active duty
between February 1, 1955 and October 14, 1976 and who served for more than 180 days;

¢. Bntered on active duty between October 135, 1976 and September 7, 1980 or a Reservist who entered on active
duty between October 15, 1976 and October 13, 1982 and received a Campaign Badge or Expeditionary Medal or is
a disabled veteran; or

d. Enlisted in the Armed Forces after September 7, 1980 or entered active duty other than by enlistment on or after
October 14, 1982 and

1. completed 24 months of continuous active duty or the full period called or ordered to active duty, or
was discharged under 10 U.S.C. 1171, or for hardship under 10 U.S.C. 1173 and received or was entitled to
receive a campaign badge or expeditionary medal; or

2. is a disabled veteran.

3.100. Veterans' Preference Points: An additional 5 points added to the final passing score on an open
competitive examination of any veteran as defined by this rule. An additional 5 points arc available to those veterans
who also have a current and compensable service connected disability or who have received a Purple Heart award.
To receive veterans' preference points, separation from active duty must have been under honorable conditions. This
includes honorable and general discharges. A clemency discharge does not meet the requirement of this subsection.
Active duty for training in the military reserve and national guard programs is not considered active duty for
purposes of veteran preference. Veterans® preference points are not added to final passing scores on promotional
examinations.

3.101. Work Schedule: Designation of the periods of time during which work is performed.

3.102. Workweek: The time period of seven consecutive days, beginning and cnding at specified days and
times, during which work is performed and work hours reported for compliance with applicable federal and state
labor laws.

3.103. Year: Twelve (12) consecutive month period, unless otherwise specified.

Section 4. Classification Plans

4.]. Preparation of Plans - The Board, after conferring with the appointing authorities concerned, shall




formally adopt and make effective a comprehensive classification plan for all positions in the classified and the
classified-exempt service. The plan shall be based on an investigation and analysis of the duties and responsibilities
of each position, and each position shall be allocated by the Director of Personnel, after consultation with the
appointing authority concerned, to its proper class in the classification plan, When complete. the classification plan
shall include for each class of positions an appropriate title, a description of the duties and responsibilities, and the
minimum requirements of training, experience, and other qualifications.

4.2. Revision of Plans - The Board may abolish or change existing classes ol positions, or may add new
classes in the same manner as the classification plans were originally adopted.

4.3. Incumbents of Reallocated Positions - When a position is reallocated to a different class, the Board
shall not consider the incumbent eligible to continue in the position unless he or she would have been eligible for
original appointment, promotion, transfer, or demotion, to a position of the new class while serving in the position as
previously allocated. If ineligible to continue in the position, he or she may be transferred, promoted, or demoted by
appropriate action in accordance with the provision of this rule as the Director may determine to be applicable. In
any case in which the incumbent is ineligible to continue in the position, and he or she is not transferred, promoted or
demoted, the provisions of this rule regarding separations applies.

4.4. Class Specifications - The Director shall consider the class specification in allocating positions and
shall interpret it as follows;

(a) Class specifications arc descriptive only and are not restrictive. The use of'a particular expression of
duties, qualifications, requirements, or other attributes shall not be held to exclude others not mentioned.

(b) In determining the class to which any position shall be allocated, the specifications for each class shall
be considered as a whole. The Director shall give consideration to the general duties, specific tasks, responsibilities
required, qualifications and relationships to other classes as affording together a picture of the positions that the class
intended to include.

(¢) A class specification is a general description of the kinds of work characteristics of positions properly
allocated to that class and not as prescribing what the duties of any position are nor as limiting the expressed or
implied authority of the appointing authority to prescribe or alter the duties of any position.

(d) The fact that all of the actual tasks performed by the incumbent of a position do not appear in the
specifications of a class to which the position has been allocated does not mean that the position is necessarily
excluded from the class, nor shall any one example of a typical task taken without relation to the other parts of the
specification be construed as determining that a position should be allocated to the class.

(¢) The statement of minimum qualifications expresses the minimum backaround in terms of education,
experience, and/or Jicensure generally necessary for a new employee to successtully perform the required duties of
positions in the job class.

(f) The Director shal! consider class specifications as a primary source of authority for the content of
examinations for the class and for the evaluation of qualifications of applicants for examinations. Supplemental job
information, obtained through job analysis, may be used as a further basis for examinations and minimum
qualification standards. Provisions for the substitution of related experience, education, or other qualifications for
specific cducation and/or experience requirements may be made in specific examination announcements for
particular positions, even though these provisions are not part of the class specification. In cases of recruitment
difficulties or unique positions requirements, the Director, in cooperation with the appointing authority, may use his
or her discretion in interpreting minimum experience, training and/or licensure requirements and in accepting
equivalent experience, training and/or licensure.

4.5. Position Descriptions

(a) Position description forms shall be prescribed by the Dircctor.




(b) The position description is an official record of the duties and responsibilities assigned to a position and
shall be used by the Division of Personnel to allocate the position to its proper classifreatton class.

(¢) The position description shall include a current description of assigned dutics and responsibilities and
other pertinent information concerning a position. [n contrast to general definitions of the level of work and
responsibilities, the position description shall include specific duties and responsibilitics assigned to a position by the
appointing authority.

(d) The position description shall not be construed in any way to limit the expressed or implied authority of
the appointing authority to prescribe or alter the duties of any position.

(e) Position descriptions shall be kept current by the appointing authority for each position under his or her
jurisdiction. When the appointing authority significantly alters the duties and responsibilities of a position, the
appointing authority shall prepare and forward a revised position description to the Director.

() 1f an appointing authority fails to notify the Director of significant alterations in the duties and
responsibilities of a position, the incumbent in the position may file with the Director a written request for a review
of his or her position.

4.6. Reclassification

(a) Upon its own initiative, or at the request of an appointing authority, the Board may reclassify positions
by the creation or abolishment of classes, or the revision of the definition of the work of the classes brought about by
changing work methods, new technology or reorganization.

(b) For each position affected the appointing authority shall provide a current description of the duties and
responsibilities assigned.

(¢) The employee in the position at the time of a reclassification is entitled to continue to serve in that
position, provided that the employee meets any licensure or certification requirements .

(d) Any incumbent in a position reclassified under this subdivision has the right to a reconsideration of the
action by the Director. After filing with the Director a written request for reconsideration in a manner and form
prescribed by the Director, the employee shall be given a reasonable opportunity to be heard by the Director. The
interested appointing authority shall be given the same opportunity to be heard.

4.7. Position Reallocation - Whenever substantial changes occur in the duties and responsibilities
permanently assigned to a position, the Director shall reallocate the position to its proper class. The incumbent or
the appointing authority may seek a reconsideration of the allocation action by submitting a written request to the
Director within ten (10) calendar days of the effective date of the action. The Director shall not reallocate a position
based on temporary changes in the duties and responsibilities assigned to the position.

4.8. Temporary Classification Upgrade. With the approval of the Director, an appointing authority may
temporarily upgrade the classification of an employee temporarily performing the duties of a position in a higher pay
grade due to a separation or an extended leave of absence, for a short-term project, or in an emergency situation. A
temporary classification upgrade shall be within the same service, classified or classified-exempt, and, except for
elassifications classes allocated to the approved hourly pay schedule, shall be for a continuous period of no less than
30 days and no more than six months. The Director, at his or her discretion, may extend the period of a temporary
classification upgrade period by increments of three months or less. The Board shall establish salary, qualification,
and administrative standards for implementation of this subsection.

4.9. Classification Plan for the Classified-Exempt Service

(a) Upon the recommendation of the Director, the Board shall adopt and make effective a
classification plan for the classified-exempt service. This plan shall be developed and maintained so that all




positions sufficiently similar with respect to type, difficulty, and respousibility of work are included in the same
class. The plan shall be based on an analysis of the duties and responsibilities of each position, and each position
shall be allocated by the Director of Personnel to its proper class in the plan.

(b) Each appointing authority shall report to the Director the estublisliment of new positions or
any material changes in the dutics and responsibilities of existing positions in the classificd-exempt service. The
Director may at any time require the appointing authority to submit @ statement of the duties and responsibilities of
incumbents of any position in the classified-exempt service.

(¢) The appointing authority shall, on the appropriate specified forms. report to the Director any
changes in class title, pay, and status of any employee in the classified-exempt service.

(d) Ifan appointing authority wishes to request names of applicants for consideration for
employment in the classified-exempt service, he or she shall make the request on appropriate forms specified by the
Director. In no event shall a classified service vacancy be filled from a certification prepared for a classified-exempt
service vacancy.

() The employee atfected by the allocation of a position to a class may file with the Director a
written request for reconsideration and shall be given a reasonable opportunity to be heard by the Director. The
appointing authority shall be given like opportunity to be heard. The employee shall submit the request for
reconsideration of a classification action in writing within ten (10) calendar days of the effective date of the
classification action.

Section 5. Compensation Plan and Salary Administration

Pursuant to the provisions of the W.Va. Code §29-6-1 0(2). the following salary regulations in this section
apply to classified employees .

5.1. Purpose and Intent - To attract qualified employees and retain them in the classified service, the Board
shall endeavor to provide through the pay plan adequate compensation based on the principles of equal pay for equal
work among the various agencies and on comparability to pay rates established in other public and private agencies
and businesses.

5.2. Preparation of the Plan - After consultation with the appointing authorities and State fiscal officers and
after a public hearing, the Director and the Board shall prepare and submit to the Governor for his or her approval
any revision of the pay plan. The pay plan shall include salary schedules containing multiple pay grades with
minimum and maximum rates of pay for each grade and a plan of implementation. The pay plan shall also mclude a
market rate for each grade which shall be established by the Director to approximate the market midpoint pay level
among southeastern state governments selected by the Director. The Board may make periodic amendments to the
pay plan in the same manner.

5.3. Adoption of the Plan - The plan becomes effective only after it has been approved by the Governor.
The approved pay plan constitutes the official schedule of salaries for the classified scrvice.

5.4, Implementation of Plan

(a) Assignment of Classes - The Board shall assign each class of positions to an appropriate pay grade
consistent with the duties outlined in the class specification. No salary shall be approved by the Director of
Personnel unless it conforms to one of the pay rates in the pay grade assigned to the employee's class of position.

(b) Entry Salary - The entry salary for any employee shall be at the minimum salary for the class including
any applicable Board approved pay differential. However, an individual possessing pertinent training or experience
above the minimum required for the class, as determined by the Director, may be appointed at a pay rate above the
minimum, up to the market rate of the salary range, unless otherwise prescribed by the Board. For each pay
inerement above the minimum, the individual must have in excess of the minimum requirements at least six months
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of pertinent experience or equivalent pertinent training. The Director may authorize appointment al a rate above the
market rate where the appointing authority can substantiate severe or unusual recruiting difficulties for the job class.

(¢) Standard Rates of Pay - The compensation plan applies to all classes of positions in the classified service
unless specifically excepted by statute or statutory authority. It provides standard pay rates for full-time employees
for regularly established working hours in all offices and departments. The salary or wage paid is determined by the
pay grade to which the chassifieation class of the position has been allocated. All employees, including those serving
in positions on a part-time basis, shall be paid in proportion to the actual time worked.

(d) Additional Pay - Except for authorized overtime, Board approved pay differentials, or other statutorily
required and/or authorized payments, appointing authorities shall make no pay additional to the regular salary to any
employee. The rates as provided do not include reimbursements for actual and necessary expenses incurred incident
to employment such as travel expense. Additional duties imposed or volunteered are not an exception to this rule.

(e) Availability of Funds - Before an agency makes salary adjustments and advancements in accordance
with this rule, its fiscal officer shall certify that funds for this purpose are available.

(f) Salary Adjustments

1. New Plan

a. Upon adoption of a new pay plan the Board shall require and may approve or modify a
plan of application which assures as nearly as possible that all incumbents in the classified service receive equal
treatment in terms of pay.

b. An incumbent whose salary falls below the minimum rate of the new range shall have
his or her salary adjusted to the new minimum.

c. An incumbent whose salary falls above the maximum rate of the new range shall
maintain his or her current salary and is ineligible for salary advancements.

2. Pay on Reclassification
a. Higher minimuin
1. When a class is reassigned by the Board to a salary range having a higher
minimum, the salaries of those incumbents below the new minimum shall be adjusted to the new minimum.
2. Where the salary of the incumbent coincides with a pay rate in the new range, the
salary shall remain unchanged.
b. Lower Minimum
|. When a class is reassigned by the Board to a salary range having a lower
minimum, the salaries of those incumbents which are within the new range shall remain unchanged.
2. Where the salary of the incumbent is above the maximum rate of the new
range, the salary shall remain unchanged and the incumbent is incligible for salary advancements.
¢. The Board, by formal action, may approve or modify a plan of application on
reclassification other than those described in subparagraphs 5.4.(f)2.a. and 5.4.(f)2.b. of this rule based on
documented recruitment and/or retention difficulties or consideration of equal treatment in terms of pay for
reclassified employees.

3. Pay on Position Reallocation - When a position is reallocated to a different class, the salary of
the incumbent shall be adjusted in accordance with salary regulations for promotion, demotion and lateral class
change.

4. Pay Differentials - The Board, by formal action, may approve the establishment of pay
differentials (o address circumstances such as class-wide recruitment and retention problems, regionally specific
geographic pay disparities,, shift differentials for specified work periods, and temporary upgrade programs. In all
cases, pay differentials shall address circumstances which apply to reasonably defined groups of employees (i.e. by
job class, by participation in a specific program, by regional work location, etc.), not individual employees.

5. Separation from Employment - Salary adjustments are not given to employees separating from
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State employment whose last day of work oceurs prior to the effective date of a new pay plan and who are continued
on the payroll beyond that date for payment of terminal annual leave.

5.5 Pay on Promotion - When an employce is promoted, the employee's pay shall be adjusted as follows:

(a) Minimum Increase - An employce whose salary is at the minimum rate for the pay grade of the current
etassificatton clags shall reccive an increase to the minimum rate of the pay grade for the job elasstfreatton class 1o
which the employee is being promoted. An employee whose salary is within the range of the pay grade for the
current etassifreatten class shall receive an increase of one pay increment, as established by the State Personnel
Board, per pay grade advanced to a maximum of 3 pay grades, or an increase 1o the minimum rate of the pay grade
for the job etassifieation class to which the employcc is being promoted, whichever is greater. In no case shall an
employee receive an increase which causes the employee’s pay to exceed the maximum for the pay grade to which he
or she is being promoted.

(b) Exceptions
1. Tfthe salary of an employee being promoted is at or above the maximum rate of the pay grade
to which the employee is being promoted, or, if his or her salary is within one pay increment, as established by the
State Personnel Board, of the maximum rate of the pay grade to which he or she is being promoted, the employee
shall receive an increase of one pay increment with the promotion.

2. Ifan employee has been demoted or reallocated to a class at a lower pay grade with no
reduction in pay and is promoted or reallocated withm the next twenty-four months within the same agency, no
consideration shall be given to the pay grade(s) reduced in the demotion or reallocation when calculating pay on
promotion as provided in subdivisions 5.5(a) and (b) of this rule.

(¢) Additional Increase - The appointing authority may grant additional incremental increases, as
established by the State Personnel Board, to an employee being promoted if the employee has sufficient
qualifications in excess of the minimum required for the new class. The employee must possess at least six months
of pertinent experience or an equivalent amount of pertinent training for each additional incremental increase
granted. In no case shall the additional incremental increase cause the employee’s pay to exceed the maximum for the
pay grade to which he or she is being promoted.

5.6 Pay on Demotion

(a) The appointing authority has the discretion to reduce or not reduce the pay rate of any employee who is
demoted if the emplovee’s pay rate is within the pay range of the job class to which the emplovee is demoted.

(b) The appointing authority shall reduce the pay rate of an employee who is demoted and-whese if the
employee’s current pay rate is above the maximum pay rate for the trewelassifieatiomtoat-feast themaximum-pay
rate-of themrevclassifeatiomor [ob class to which the emplovee is demoted. The reduction may be to anv pay rate
within the pay range of the job class to which the emplovee is demoted as long as the pay rate does not exceed the
maximum pay rate of the pay range. [f the demotion isto a formerly held etassifieattent job class and the employee’s
current pay rate is above the maximum pay rate for the job class, the reduction may be to any pay rate within the pay
range of the job class to which the emplovyee is demoted or to his or her last pay rate in the formerly held job class,
even if the last pay rate is above the maximum pay rate for the job class. Fheempleyee'ssatary-tray remin-thesane
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pay-rate-inrthe newrange:

5.7. Pay on Lateral Class Change - Any employee who receives a lateral class change shall be paid the
same salary received prior to the change gxcept in cases where the chanee is to an agency or job class for which the
Board has approved, or the Legislature has authorized, a higher pay range for the pay erade.

5.8. Pay on Reinstatement - The salary for an employee who is reinstated shall be at the minimum salary
for the class including any applicable Board approved pay differential. However, an individual possessing pertinent
training or experience above the minimum required for the class, as determined by the Director, may be appointed at
a pay rate above the minimum, up to the market rate of the salary range, unless otherwise prescribed by the Board.
For each pay increment above the minimum, the individual must have in excess of the minimum requirements at least
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six months of pertinent experience or equivalent pertinent training. The Director may authorize reinstatement at a
rate above the market rate where the appointing authority can substantiate scvere or unusual recruiting difficulties for
the job class, or where the reinstated employee’s last salary as a classified employee was above the market rate.

5.9. Salary Advancements

(a) Basis - All salary advancements shall be based on merit as evidenced by performance evaluations and
other recorded indicators of performance.

(b) Eligibility - Salary advancements are limited to permanent employees.

(c) Amount - Salary advancements are limited 1o a maximum established and subject to change by the
State Persormel Board, and shall not cause the new salary to exceed the maximum of the pay grade to which the
cmployee's class is allocated. The State Personnel Board shall establish the maximum for salary advancements by
policy on implementation of the pay plan [i.c. as of 5/1/94. no more than 10% in any 12-month period] as specified
in subsection 5.2. of this rule.

(d) Exceptions - An employee with seven years of total state service who has aftained the maximum or
above in the range, or for whom a salary advancement would result in his or her salary exceeding the maximum in the
range for the class is eligible for a salary advancement. The salary advancement is limited to the difference between
two pay increments [i.e. as of 5/1/94, two pay increments equal 10%] and the total percentage of all other increases
in pay in the immediately preceding twelve month period except general wage increases mandated by the Legislature.

(e) Effective Dates - Salary advancements for permanent employees are effective on or after the date on
which the employees become eligible for the salary advancements.

5.10. Annual Increment Increase - The Board, by formal action, may establish uniform procedures which
shall be followed by all State agencies and spending units for compensating eligible cmployees of the State and its
spending units for the annual increment increase provided for in W.Va. Code §5-5-2.

Section 6. Applications and Examinations
6.1. Character of Examinations

(a) Examinations for appointment to a position in the classified service shall be conducted on an open
competitive basis. Examinations shall be practical in nature, shall be constructed to reveal the capacity of the
applicant for the particular position for which he or she is competing, and shall be rated objectively.

(b) Examinations shall, to the extent possible, be developed on the basis of objective analysis of the job and
with the participation of appropriate job experts in the affected agencies and may include: written tests, performance
tests, ratings of training and experience, oral examinations, job simulations, or other assessment procedures shown to
be related to the content of the job and/or to be predictive of successful job performance.

(¢) All examination scoring procedures shall be objective. Test weights shall be cstablished to reflect the
relative importance of duties performed in the job class. Test weighting and scoring procedures shall be applied
consistently to the examinations of all applicants.

6.2. Notice of Examinations

(a) The Director shall give public announcement of all open competitive examinations at feast 15 days m
advance of the closing date for receipt of applications. He or she shall make every reasonable effort to attract
qualified persons to compete in these examinations. Notices of examinations and other publicity may be restricted to
the places where additional eligibles are needed. Public announcement of examinations shall specify the title and
salary range of the class of position, the duties to be performed, the minimum qualifications required, the final date
on which applications will be accepted, and all other conditions of competition.
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The announcement shall also include any special minimum or substitute position qualification standards which will
be used in evaluating applicants. The Director shall develop all announced qualifications for examination on the
basis of information contained in class specifications as well as job analysis information obtained with the
participation of appropriate job experts in affected agencies.

6.3. Filing Applications

(a) All applications shall be made on forms prescribed by the Director and must be filed with the Division
on or prior to the closing date specified in the announcement or postmarked before midnight of that date. The
applications shall be completed in full and may require the inclusion of documents verifying pertinent education,
training, licensure, eligibility for veterans' preference points, or any other information which the Director may
consider necessary. All applications shall be signed and sworn to or affirmed by the applicant. The Director may
verify any information provided on or with an application.

(b) The Director may provide for continuous receipt of applications and for holding examinations as
needed.

6.4. Disqualification of Applicants

(a) The Director may refuse to examine an applicant, or after examination, may disqualify the applicant or
remove his or her name from a register or certification, or refuse to certify any eligible on a register ift

I. he or she is found to lack any of the preliminary requirements established for the examination or
by statute for the class of position;

2. he or she has a disability and is incapable of performing the essential functions of positions in
the class with or without reasonable accommodation;

3 he or she has been convicted of an infamous crime or other crime involving moral turpitude
which has a reasonable connection to the position/class for which he or she is applying;

4 he or she has made a false statemeni of material fact or has misrepresented his or her
qualifications in his or her application;

5. he or she has previously been dismissed from any public service for delinquency, misconduct,
or other similar cause;

6. he or she has used or attempted to use political pressure or bribery to secure an advantage in the
examination or appointment;

7. he or she has directly or indirectly obtained information regarding examinations to which he or
she was not entitled;

8. he or she has failed to submit his or her application correctly or within the prescribed time
limits;

9. he or she has taken part in the compilation, administration, or correction of the examination;

10. he or she has taken the same examination less than 60 days prior to the date of the current
examination;

11. at least three former employers state that they would not re-employ him or her, or otherwise
indicate that his or her services as an employee were unsatisfactory or that he or she is lacking in character and
fitness for the position he or she applied for;

12. the register from which he or she is certified is for a class for which oral skills are essential
and an oral examination was not a part of the examination process, and at least two agencies have interviewed him or
her and report that he or she is not considered to be suitable for a position in the class he or she was interviewed for;

13. he or she is not eligible to work in the United States: o5

14. he or she fails o comply with any other reasonable requircments established by the Director
for the position; or

+415. he or she has otherwise violated provisions of this rule.

(b) In order to be admitted to an open competitive examination, an applicant shall have satisfied all publicly
announced minimum qualifications of the position for which he or she has requested an examination, except that he
or she may be admitted if he or she is qualified in all respects except for: (1) a deficiency of no more than six months
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of qualifying training and, at the time of application, he or she is engaged in educational pursuits that will qualify him
or her; or (2) a deficiency of no more than one month of qualifying experience and. at the time of application, he or
she is employed in work that will qualify him or her. An applicant admitted to an examination with deficiencies in
minimum qualifications who passes the examination, is not avattable eligible for employment until the minimum
qualifications have been satisfied. The applicant is responsible for furnishing evidence of subsequently satisfying the
minimum qualifications.

(¢) The Director shall notify a disqualified applicant of his or her disqualification, and shall notify an
applicant who is not admitted to an examination because of failure to meet the preliminary requirements by letter to
his or her last-known address. The Director may permanently disqualify from examination any applicant
disqualified under the provisions of paragraphs 6.4 (a) 3, 4, 5, 6, and 7, and 14 of this rule.

(d) Anv applicant whose application for examination has been rejected mav_request that the Director
reconsider his or her qualifications. The Director shall consider the request if it is submitted in writing and received
not later than fifteen (15) calendar davs following the date the rejection notice was postmarked. The Director may
admit an applicant to an examination pending the outcome of the written _request for reconsideration. Admission to
an examination under these circumstances shall not constitute assurance ol a passing ¢rade with respect 1o any
portion of the examination process.

(e) Within thirty (30) calendar days after a properly submitted request for reconsideration is received, the
Director shall report his or her decision in writing to the applicant. The Director shall determine that uniform rating
or review procedures have been applied. A rating in any part of an examination shall not be changed unless the
Director finds that an error has been made, Any correction resulting from the reconsideration shall not affect a
certification or appointment that has alreadv been made from a register.

6.5. Conduct of Examinations

() Written tests shall be conducted in as many places as are necessary for the convenience of the
applicants, as are practicable for proper administration , and when found necessary by the Director to administer
more effectively a continuous recruitment program as provided for in subdivision 6.3(b) of this rule. The Director
may designate such monitors as may be necessary to conduct examinations under instructions prescribed by him or
her, and may also arrange for the use of public buildings in which to conduct the examinations. The Director shall
provide for the compensation of monitors and assistants in accordance with the approved budget for that purpose.

(b) Applicants taking competitive assembled examimations shall present personal identification which
includes a signature or photograph prior to admission to an examination. Applicants without proper identification
shall not be admitted to examinations.

6.6. Scoring Examinations

(a) The Director shall determine a final score for each applicant's examination., computed in accordance
with the weights for the several parts established by the Director. Failure in any part of an examination may
disqualify the applicant in the entire examination and may disqualify him or her from participation in subsequent
parts of the examination. All applicants for the same position shall be accorded uniform and equal treatment in all
phases of the examination procedures.

(b) Any veteran (as defined in Section 3 of this Rule) who claims veteran's preference and who has made a
passing grade in an open competitive examination shall have five points added to his or her final earned score. An
additional five points shall be added to the augmented earned score of any veterans with a compensable
service-connected disability or these who are has been awarded the purple heart. Any persons claiming veteran's
preference or disability preference shall submit satisfactory proof of thetr his or her service or disability to the
Director of Personnel. Veterans’ preference points are not added to final passing scores on promotional
examinations.

(¢) The Director shall utilize appropriate scientific techniques and procedures in rating the results of
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examinations and in determining the {inal scores of competitors.

6.7. Rating Training and Experience - If training and experience form a part of the total examination, the
Director shall determine a procedure for the evaluation of the training and experience qualifications of the various
applicants. The formula used in the evaluation may include an appraisal of the recency and quality as well as
quantity of experience and the pertinency of the training,

6.8. Oral Examinations - When an oral examination forms part of a total examination for a position, the
Director shall appoint one or more oral examination boards as needed. Any person actively engaged in the work of
any political organization, or any person holding political office, shall not serve as a member of any of the boards.

6.9. Notice of Examination Results - Each applicant passing all parts of the examination shall be notified
by mail by the Director of his or her final score as soon as practical after the scoring of the examination has been
completed and the register established. An eligible, upon request and presentation of proper identification, is entitled
to information concerning his or her relative position on a register. The Director shall notify an applicant who fails
any part of the examination or the total examination.

6.10. Special Examination - The Director may modify examination procedures to afford reasonable
accommodation to otherwise qualified disabled applicants. The modifications may include changes in the existing
testing procedures or the use of specific evaluations of the applicants’ observable job skills and/or the applicants'
record of past performance, experience and training.

6.11. Correction of Errors - If, within thirty days afier receipt of his or her score notice, an applicant
notifies the Director of a manifest error in the scoring of an examination or other evaluation of the applicant's
qualifications, the Director shall, after verification of the error, promptly correct that error. The Director shall send
formal written notice of the correction to the applicant. These corrections of errors shall not invalidate any
certifications or appointments made prior to corrections of the errors.

6.12. Examination Records - The Director is responsible for the maintenance of all records pertinent to the
examination program in accordance with official retention schedules and shall hold the records in confidence as
specified in W.Va. Code §29B-1-1 et seq. and §5A-8-21 and §5A-8-22.

Section 7. Registers
7.1. Establishment of Registers -

(a) Competitive registers: After cach examination, the Director shall prepare a register of persons
with passing grades. The names of these persons shall be placed on the register in the order of their final ratings
starting with the highest.

(b) Preference registers: After the layoff of permanent classified employees, the Director shall
prepare registers of qualified permanent classified employees who have been laid off. The names of these employees
shall be arranged on the register in order of seniority.

7.2. Duration of Registers

(a) Competitive Registers: The life of scores on a register shall be one year from the date of establishment,
but this period may be reduced by the Director. [f the Director reduces the life of a register, he or she shall notify
each cligible remaining on the register to this effect by mail to his or her last-known address.

(b) Preference Registers: A laid off permanent classified employee is eligible for employment from a
preference register for no longer than one year and the eligibility ceases immediately upon employment in a

classified position.

(c) Notice of Vacancies: It is the duty of the appointing authority to notify the Director as far in advance as
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possible of vacancies which may occur in the agency. The Director is responsible for determining the adequacy of
existing registers and for the establishment and maintenance of appropriate registers for all positions exclusive of
exempl positions.

(d) The Director shall nullify a register for any of the following reasons:

1. Changes in the minimum qualifications or classification standards of a class of positions;
2. Abolishment of the class for which the register was established; or
3. Substantial revision of the examination used to establish the register.

(¢) When a register is declared null and void by the Director, he or she shall notity the affected persons of
the action in writing at their last known address.

7.3. Removal of Names from Registers
(a) Competitive Registers: The Dircctor may remove the name of an eligible from a register:

1. for any of the causes stipulated in subdivision 6.4(a) of this rule;

2. on evidence that the eligible cannot be located by letter to his or her last known address;

3. on receipt of a statement from the eligible declining an appointment and stating that he or she
no longer desires consideration for an appointment; or,

4. if he or she declines an offer of a probationary appointment for the class for which the register
was established in a location for which he or she has declared himself or herself available.

(b) Preference Registers: The Director may remove the name of an eligible from a preference register:
. for any of the causes stipulated in subdivision 7.3(a) of this rule;

upon appointment of the eligible to a classified position; or
on evidence that the eligible does not meet the applicable standards of qualifications and fitness

L) B e

for & position.

(c) The Director shall notity the eligible by mail to his or her last-known address that his or her name has
been removed from the register and the reasons for the removal. All notices of changes of address shall be filed in
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(d) Any person whose name has been removed from a recister allesedly for reasons specified in this rule
may appeal to the Board for reconsideration. The appeal must be filed in writing with the Director within fifteen (15)
calendar days after the date on which notification to the applicant was postmarked. The appeal shall state the reasons
wiry the applicant should not be removed from the register,

(e) The Board shal! review all relevant information to determine if the action appealed was taken in
accordance with this rule. Within thirty (30) calendar days afier a properly submitted appeal is received, the Director
shall report the Board’s decision in writing to the applicant.

7.4.. Reinstatement to Register

(a) A person who has had his or her name withdrawn from a register at his or her request may have his or
her name reinstated on the currently effective register for the same position class provided that the original register is
still in effect and that his or her examination score is still valid. His or her rank on the register shall be determined by
his or her final earned examination score,

(b) Reinstatement to a register as provided for in the previous subdivision is subject to the following
conditions: l




1. The person petitioning the reingtatement shall make his or her request to the Director in writing
and shall furnish whatever information the Director mav require.

2. No person may be reinstated to a register who does not satisfv the current minimum
qualifications for the position class for which the register is maintained. The Dircctor may require that he or she pass
an appropriate examination in the case of position classes requirine special skills,

3. No person may be reinstated to a register from which he or she has been or may be disqualified
under subsections 6.4. 7.3, or 8.2 of this rule.

Section 8. Certification of Eligibles

8.1. Request for Certification - If a vacancy occurs in any position in an agency or if new positions are
established and new employees are needed, requisitions shall be submitted by the appointing authority to the Director
upon a prescribed form. This requisition shall state the number of positions to be filled in each class, identifying
each class title and all other pertinent information.

8.2, Certification Methods

(a) Upon receipt of a requisition, the Director shall tirst certify and submit to the appointing authority the
names of available persons from the appropriate preference register. If no appropriate preference register exists, the
Director shall then certify and submit to the appointing authority the names of available persons from the appropriate
competitive register established as a result of open competitive examination for the class of position. The number to
be certified and submitted will be governed by this subdivision. Nothing in this subdivision shall be construed as
altering the exhaustion point of a register as described subdivision 7.2(a) of this rule.

1. The Director shall first certify and submit the names of all available ¢ligibles from the
appropriate preference register. If there are no available qualified eligibles on the appropriate preference register,
then the Director shall certify the top ten names or the names of any persons scoring at or above the ninetieth
percentile on the open competitive examination. The Director may certify additional names at his or her discretion.

2. 1f the competitive register established as a result of a Division of Personnel examination for a
specific class of position is exhausted, the Director may certify names from the register, or registers, most
appropriate. If there is no register which the Director considers appropriate, then the Director may certify and submit
names from a register established as described in subsection 7.1 of this rule.

3. Appointments may be made from a certification anytime within six months of the date of the
certification. Six months after the date of the certification, the certification shall be null and void.

(b) Tf an eligible receives a probationary or permanent appointment, the appointment constitutes for its
duration, a waiver of his or her right to certification from any other register on which his or her name appears for a
class of position, the salary of which is either equal to or lower than that salary covered by his or her appointment,
unless at the time of the appointment he or she requests in writing that his or her name be retained for certification
from the register or registers. 1f a laid-off permanent classified state employee receives a probationary or permanent
appointment (o a classified position, that employee is no longer eligible for appointment from any preference register.

(¢) The name of each employee whose name appears on a register for a class of position with a higher salary
range than the salary range of his or her present class of position shall be certified and submitted by the Director and
given consideration by the agency for the higher class of position if his or her name is reached.

(d) If in the exercise of his or her choice provided under subsection 9.2 the appointing authority passes over
the name of an eligible on a competitive register in connection with three separate appointments he or she has made
from the register, written request may be made of the Director that the name of the eligible be omitled from any
subsequent certification of the same appointing authority from the same competitive register. The name of the
eligible shall thereafter not be cettified to the appointing authority from that register for future vacancies in that class
of position, or from subsequent registers established for that class of position. However, upon change of the person
occupying the position of appointing authority, the Director shall reinstate the name of that person for certifying
purposes and shall inform the agency of the reinstatement. If, subsequently, the eligible is interviewed by the agency
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and rejected once for the same position, his or her name shall not again be certificd for that position to that agency
during the tenure of the then incumbent appointing authority.

(¢) An eligible may be considered not available by the Director if he or she fails to reply to a written inquiry
after five days or to telecommunication within 48 hours in addition to the time required for the transmission of the
inquiry to his or her last-known address and the reply to the inquiry.

8.3. Selective Certification - Any certification may limit consideration to only those individuals who
possess specific qualifications determined to be essential for performance of the duties of a specific position.
Selective certification must be approved by the Director.

(a) Ifa specific position requires special qualifications that are not commeon to all positions in that
ehassiffeatton class, the appointing authority may request that certification be limited to candidates possessing those
qualifications. Eligibles shall have adequate opportunity for special qualification consideration. The specific criteria
for the restriction of certification shall be based on the duties of the position as verified by job analysis or by an
official position description and written justification.

(b) The Director of Personnel may approve a request for selective certification by gender if the appointing
anthority provides written justification which clearly shows that only persons of the required gender can perform the
duties of the position and the Director has conferred with the Human Rights Commission.

(c) The Director of Personnel may limit certification to candidates available to work at the location of the
job. The Director of Personnel may further limit certification geographically when the duties of the position require
rapid response to unscheduled emergencies during off duty hours. The appointing authority shall provide written
justification of any request for geographic selective certification based on essential duties of the position. The
Director shall establish the boundaries of the acceptable geographic areas based on the specific location and demands
of the job. The appointing authority shall consider candidates living outside the boundary if they are willing to
relocate to the avea.

(d) Except for preference certifications, the Director may determine, for certain unskilled or semiskilled job
elssifications classes for which no previous education, training, or experience is required, that eligibles may be
selected for certification by lot. In those cases, all eligibles shall have equal opportunity for certification. No rank
order shall be established for the register. Selection for certification by lot will be determined as vacancy requests
are received. Once the certification has been made for a particular vacancy, a new certification shall not be issued
for the same class and location for sixty days. The employing agency shall offer opportunities for interviews to
candidates in the order in which they appear on the certification. It is the responsibility of the employing agency to
insure, to the extent practicable, that appointments from the certifications are made based on job-related merit and
fitness.

8.4. Corrections of Errors

(a) In the event that a name is certified in error and the crror is discovered before one of the named
applicants is notified that he or she is appointed, the Director shall withdraw the erroneous certification and make a
correct certification. If a certification is to fill more than one position, the Director shall withdraw only that portion
of it pertaining to positions for which applicants have not been notified that they are appointed .

(b) In the cvent a name is certified in error and the error is discovered after one of the named applicants is
notified that he or she is appointed but prior to the effective date of the appointment, the Director shall withdraw the
certification and appointment as in subdivision (a) of this subsection unless:

I. Acceptance of the appointment caused the named applicant to change his or her place of
residence; or,
2. Acceptance of the appointment caused the named applicant to resign from a position that cannot

be regained.




(¢) In the event a name is certified in error and the error is discovered afier the effective date of the
appointment of one of the named applicants, the appointment shall continue.

Section 9. Appointments
9.1. Appointees in Positions Added to the Classified Service

(a) When additional state agencies or parts of state agencies are added to the classified service by executive
order of the Governor with the consent of the Board and the appointing authority concerned, and when additional
county or municipal agencies are added to the classified service by agreement between the local government and the
Director with the approval of the Board, a date for the addition shall be fixed by agreement.

(b) All appointments made on and after that date to the positions added to the classified service shall be
made in accordance with this rule.

(c) The Director shall administer qualifying examinations o any person employed in a position added to
the classified service who has been employed in that position continuously for six months immediately prior to the
addition. 1f recommended by the appointing authority, the Director may admit the employee (o a qualifying
examination regardless of the minimum qualifications for the class to which his or her position is allocated. The
appointing authority shall appoint each person passing the qualifying examination {or probationary or permanent
employment. The qualifying examinations shall be held within six months after the date of addition of the position
to the classified service. The examinations shall include appropriate written and performance tests where these tests
are included in open competitive examinations for the class. The appointing authority shall, within thirty days after
the examination, separate from employment any employee who fails to pass the qualifying cxamination unless there
are no available eligibles on the register for the class, in which case his or her employment may be continued but he
or she must be separated from employment within thirty days after certification of available eligibles.

(d) The appointing authority shall, within thirty days of the date of affiliation, separate from employment
any person employed in a position added to the classified service for less than six months preceding that date of
affiliation unless there are no available eligibles on the register for the class. If there arc no available eligibles, his or
her employment may be continued but he or she must be separated from employment within thirty days after
certification of available eligibles. Ile or she may be given a probationary appointment i’ he or she has passed an
open competitive examination for the class and is eligible for appointment within the provisions of subsection 9.2 of
this rule.

(e) In making the appointments provided for in subdivisions 9.1(c) and (d) of this rule the appointing
authority may count employment in the agency immediately prior to the appointments as part or all of the
probationary period required under Section 10 of this rule. The appointing authority shall promptly report to the
Director his or her decision for the records.

9.2. Original Appointments

(a) Appointing authorities shall make all original appointments to classified positions in accordance with
this rule. An appointing authority shall select for each position first from the eligibles on an appropriate preference
register in accordance with subdivision 12.4 (i) of this rule. Upon exhaustion of the prefercnce register, the
appointing authority shall select for each position from the top ten names on the register, including any persons
scoring the same as the tenth name, or any persons scoring at or above the ninetieth percentile on the open
competitive examination, as provided by subsection 8.2 of this rule. The appointing authority may exclude the
names of those eligibles who failed to answer or who declined appointment or of those eligibles to whom the
appointing authority offers an objection in writing based on subsection 6.4 of this rule wirteh and the objection is
sustained by the Director.

(b) In selecting persons from among those certified, the appointing authority may examine their applications
and reports of investigations and may interview them. Final selection shall be reported in writing by the appointing
authority to the Director.
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(c) If the eligible selected declines the appointment, the appointing authority shall transmit evidence of
declination and other data to the Director for the permanent record. The Director may consider an cligible as having
declined appointment if the eligible fails to reply after five days in addition to the time allowed for transmission of
the letter and return of reply, or 48 hours, if notified by telegram. If'an eligible accepts an appointment but fails to
present himself or herself for duty at the time and place specified without giving reasons for the delay satisfactory to
the appointing authority and the Director, he or she shall be considered to have declined the appointient.

9.3. Provisional Appointments

(a) If there arc urgent reasons for filling a position and there is no appropriate preference register and there
are fewer than three available eligibles on the competitive register established as a result of an examination for the
position, and no other appropriate register exists, the appointing authority may submit to the Division of Personnel
the name of a person to fill the position pending examination and establishment ol a register. If that person's
qualifications have been certitied by the Director as meeting the minimum qualifications as to training and
expetience for the position, that person may be provisionally appointed to fill the existing vacancy until an
appropriate register is established and appointment made from the register. The position must be classified and
minimum qualifications established for the position in accordance with this rule before provisional appointments may
be made. No provisional appointment shall be continued for more than thirty days after an appropriate register has
been established for the class of position and in no event for more than 6 months from the date of appointment, nor
shall successive provisional appointments of the same person be permitted, nor shall a position be filled by repeated
provisional appointments.
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(eb) Time spent on a leave of absence without pay shall not extend the period of'a provisional appointment.
9 4. Intermittent Appointments

(a) The Director shall prepare lists of names of persons who have successfully passed an examination for
intermittent positions. The lists shall consist of the names of the successful candidates arranged in the order of final
scores on the examination. Appointing authorities shall make their selection for each position from the ten highest
available names on the list or from the names of any persons scoring at or above the ninetieth percentile. Once a
person has received an intermittent appointment in accordance with this subdivision he or she may be given
successive intermittent appointments without regard to standing on the list.

(b) In no case shall intermittent employment of an individual continue for more than 945 hours worked
and/or hours of paid sick and/or annual leave in any twelve-month period beginning with the date of the original

intermittent appointment, nor shall an intermittent appointment be preceded or followed by a temporary appointment
or any other limited term employment within the twelve-month period.

9.5. Temporary Appointments

(a) If an employee is needed for a temporary period, the Director shall make a certification of the names of
those eligibles who have indicated a willingness 1o accept temporary employment in the order of their places on an
appropriate competitive register. The Director shall make the certification in the manner prescribed in Section 8 of
this rule. Appointing authorities shall make temporary appointments in the same manner as prescribed in this rule for
probationary appointments.

(b) The duration of a temporary appointment shall be limited to the period of the need and in no event shall
a temporary appointment continue for more than 6 consecutive months in any twelve-month period. The acceptance
or refusal of a temporary appointment shall not affect an cligible's standing on a register or his or her eligibility for a
probationary appointment. Successive temporary appointments to the same position shall not be made nor shall an
employee receive continued temporary appointments in the same agency, nor shall a temporary appointment be
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preceded or followed by an intermittent appointment or any other limited term employment within the twelve-month
period.

9.6. Limited Term Employment - Appointing authorities may cmploy individuals for a limited period ol
time in accordance with the provisions of this Rule and W.Va. Code §29-6-1 et seq. Limited term employment
includes, but is not limited to, 30-day emergency, 90-day exempt, temporary, intermitient, and student appointments
and seasonal employment with a state forest, park or recreational area.

9.7. Posting of Job Openings - Whenever a job opening occurs in the classified service, the appointing
authority shall post a notice within the building, facility or work area and throughout the agency that candidates will
be considered to fill the job opening. The notice shall be posted for at least ten (10) working days before making an
appointment to fill the job opening. The notice shall state that a job opening has occurred, describe the duties to be
performed, and the etassifieatiot class to be used to fill the job opening.

(a) The term job opening refers to any vacancy to be filled by original appointment, promotion, demotion,
lateral class change, reinstatement, or transfer except any vacancy filled as a result of an employee exercising his or
her bumping rights as provided in qubdivision 12.4.(¢) of this rule.

(b) The posting notice shall include a description of the duties to be performed by the person selected, the
minimum qualifications for the position, the job etassiieation class to be used in filling the job opening, the salary
level or range that will be considered, the full-time equivalent for the position, and the job location.

(¢) An established closing date, if any, for the receipt of applications shall allow sufficient time to ensure
that the job vacancy circulation has been posted throughout the agency for ten (10) working days. The naming of an
individual to fill the position is the appointment and is not altered by the fact that the individual will not assume the
duties until a later date. Therefore, the agency shall not make an appointment to a position prior to the deadline for
receipt of applications as listed on the posting.

(d) The appointing authority shall give due consideration of those employees who apply and are eligible for
the posted vacancy.

(e) If a posted vacancy is not filled within six months of the established closing date, the appointing
authority must re-post the vacancy prior to an appointment to the vacant position.

(f) Any employee in the classified service who believes that the posting time and notice requirements of this
subdivision have been violated or who is denied consideration for the job opening has the right to initiate a gricvance
as provided for in W.Va. Code §29-6A-1 et seq.

(g) The vacancy posting requirements in this subdivision shall apply to all classified position vacancies
except demotions with prejudice and/or transfers for cause.

Section 10. Probationary Period
10.1. Nature, Purpose, and Duration

(a) The probationary period is a trial work period designed to allow the appointing authority an opportunity
to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or
herself to the organization and program of the agency. Tt is an integral part of the examination process and the
appointing authority shall use the probationary period for the most effective adjustment of a new employee and the
elimination of those employees who do not meet the required standards of work.

(b) Appointing authorities shall make all original appointments Lo permanent positions from officially
promulgated registers for a probationary period of not more than one year. The Board shall fix the length of the
probationary period for each class of position. The appointing authority shall notify the Director of Personnel when a
probationary period has been completed and permanent status has been granted. This subdivision shall not be
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construed to prohibit application of time served in a provisional status to completion of a probationary period. The
period of provisional appoiniment may apply toward completion of the probationary period only for that part served
continuously, in the same class, and immediately prior to an original appointment. However, it is the responsibility
of the appointing authority to state in writing at the time permanent status is being granted that the time served in a
provisional status has been applied toward completion of a probationary period.

(c) Time spent by probationary employees on a leave of absence without pay extends the probationary
period.

10.2. Conditions Preliminary to Permanent Appointment

(a) Four weeks prior to the end of the probationary period, the appointing authority shall obtain from the
probationary employee's supervisor a statement in writing recommending that the employee be continued or not be
continued in service. This statement shall include an appraisal of the employee's services and should include a
service rating in conformity with the system of performance evaluation prescribed by the Director. If the appointing
authority determines that the services of the employee shall be retained, the appointing authority shall notify the
employee and the Director of Personnel of the action no Jater than the last day of the probationary period.

(b) In the event the appointing authority takes no action on the status of a probationary employee before the
expiration of the probationary period, either to retain or terminate, the employee shall be considered as having
attained permanent status. Permanent status begins the first day following the tastctay expiration of the probationary
period.

10.3. Demotions during Probation - The serving of a probationary period shall not, of itself, prevent an
employee from being demoted to a position in a lower class, provided he or she meets the minimum qualifications of
the lower class. However, the appointing authority may not take this action until the employee has been presented
with the reasons in writing and has been given a reasonable time to reply in writing, or to appear personally and reply
to the appointing authority or his or her designee. The appointing authority shall not take this action until the
employee has completed one-third of the probationary period. The probationary period for the class of position to
which the employee is demoted begins with the date of demotion.

10.4. Transfers during Probation - An appointing authority shall not transfer an employee during his or her
probationary period to a position in another class. An appointing authority shall not transfer an employee, certified to
a vacancy on a geographic selective certification in accordance with the provisions of subsection 8.3 of this rule,
from that geographic area to any other geographic area or class.

10.5. Dismissal during Probation

(a) If at any time during the probationary period, the appointing authority determines that the services of the
employee are unsatisfactory, the appointing authority may dismiss the employee in accordance with subsection 12.2.
of this rule. If the appointing authority gives the fifteen calendar days notice on or before the last day of the
probationary period, but less than fifteen calendar days in advance of that date, the probationary period shall be
extended fifteen days from the date of the notice and the employee shall not attain permanent status. This extension
shall not apply to employees serving a twelve month probationary period.

(b) The Director may restore the name of a dismissed probationary appointee who has been dismissed to the
register from which he or she was certified, in accordance with the procedure described in subsection 12.7 of this
rule, but the Director shall not in the future certify the name of that person to the same appointing authority from the
same register.

Section 11. Promotions, Demotions and Transfers

11.1. Method of Making Promotions

(a) In filling vacancies, appointing authorities shall make an effort to achicve a balance between promotion
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from within the service and the introduction into the service of qualified new employees. Whenever practical and in
the best interest of the service, an appointing authority may fill a vacancy by promotion, after consideration of the
eligible permanent employees in the agency or in the classified service based on demonstrated capacity and quality
and length of service.

(b) The Dircctor must certify that a candidate for promoltion possesses the qualifications for the position as
set forth in the specifications for the class of position for which he or she is a candidate, and the appointing authority
may require the candidate to qualify for the new position by a promotional competitive or non-competitive
examination adminisiered by the Director.

112.  Promotion by Competitive Examination

(a) If it is determined by the appointing authority to fill vacancies in a particular class of position by
promotion by competitive examination, the examination shall be given under the direction of the Director. To be
eligible for promotion, an employee must, at the time the promotion is cffective, have permanent status and must
meet the minimum qualifications as to training and experience for the class of position. A promotional competitive
examination shall consist of any combination of the following: written tests, ratings on training and experience,
evaluation of recorded service ratings and seniority, performance tests and oral examinations. The combination in
each case and the procedure for the determination of the passing grade shall be announced by the Director in advance
of the examination, and shall take into consideration approved practices.

(b) The Director shall placc the names of all employees who receive a passing grade on a promaotional
register for the class of position in order of their examination ratings.

(¢) If a promotional and an original register exist, the Director shall certify the same number of names from
each register in accordance with Section 8 of this rule. The appointing authority may make his or her selection from
the names submitted from either register, giving such preference to present employees as the good of the service will
permit.

11.3. Promotion by Noncompetitive Examination - Ifit is determined by the appointing authority to fill a
vacancy by a non-competitive promotional examination, an employee proposed for promotion shall be examined by
the Director in accordance with subsection 11.2 of this rule, and if found to qualify for the class will be certified.

{1.4. Demotions - There are two types of demotion, demotion with prejudice and demotion without
prejudice. A demotion with prejudice is a reduction in pay and/or a change in ehassifieatton job class to a lower
chrsstftcation job class due to the inability of an employee to perform the duties of a elasstfeation position or for
improper conduct. A demotion without prejudice is a change in elassifteation job class of an employee to a lower
elasstfication job class, a transfer of an employee to a lower etassifeation job class, or a reduction in the employee’s
pay due to business necessity. An appointing authority may demote a permanent employee after presenting the
employee with the reasons for the demotion stated in writing, and allowing the employee a reasonable time to reply in
writing, or upon request to appear personally and reply to the appointing authority or his or her designee. The
appointing authority shall file the statement of reasons for the demotion and the reply with the Director of Personnel.
An appointing authority may demote a probationary employee as provided for in subsection 10.4 of this rule.

11.5. Lateral Class Change - An appointing authority may move a permanent employee from a position in
one class to a vacant position in another class in the same pay grade if the employee is found by the Director to
qualify for the vacant position.

11.6 Transfers

(a) Except as otherwisc provided in subsection 10.4 of this rule. appointing authoritics may transter a
permanent employee from a position in one organizational subdivision of an agency to a position in another
organizational subdivision of the same or another agency at any time. In the case of inter-agency transfers, an
appointing authority shall transfer all hours of accumulated annual and sick leave and all service credit with the
employee. An appointing authority shall not treat an inter-agency transfer as a resignation and shall not require an
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employee transferring inter-agency to submit a resignation letier except when the employee is resigning from a
classified position to accept employment in a classified-exempt position.

(b) Appointing authorities shall report all inter and intra-agency transfers within a class to the Director on
appropriate forms at the time of the transfer. The Director shall approve transfers to comparable classes prior to the
transfers and shall require that the employee meet the minimum qualifications of the new class.

Section 12. Separations, Ferure Suspension, and Reinstatement

12.1. Resignations - An employee who resigns shall present the reasons for the resignation in writing to the
appointing authority. The appointing authority shall forward a copy of the resignation 1o the Director of Personnel
who shall record the resignation. If a written resignation cannot be obtained, the appointing authority shall notify the
Director of Personnel in writing of the resignation of the employee and the circumstances of the resignation. The
appointing authority shall not treat an intra-agency nor an inter-agency transfer as a resignation except when the

employee is resigning from a classified position to accept employment in a classified-exempt position.

12.2. Dismissals
(El) Fifteetr (}5) eatetrchat \_’m_ya sterrotrectrewt ;‘Liub et uu|11\'_:_yu, .‘w'h'.\‘Llle .‘:]Ju\.'(ﬂ\. pegsurrsthe

An appointing authority may dismiss any employee for cause. Prior to the effective date of the dismissal, the
appointing authority or his or her designee shall: meet with the emplovee in a predetermination conference and advise
the emplovee of the contemplated dismissal; give the emplovee oral notice confirmed in writing, or written notice of
the specific reason or reasons for the dismissal: and, give the employee a minimum of fifteen calendar davs advance
notice of the dismissal to allow the employee a reasonable time to reply to the dismissal in writing, or upon request to
appear personally and reply to the appointing authority or his or her designee. The appointing authority shall file the
reasons for dismissal and the reply, if any, with the Director of Personnel. A predetermination conference and fifteen
days notice fs are not required when the public interests are best served by withholding the notice or when the cause
of dismissal is gross misconduct. An appointing authority may dismiss an employee after oral notice stating specific
reasons, confirmed in writing, when the dismissed employee's action(s) constitute a threat to the safety or welfare of
pEersons or property.

(b) An appointing authority may require that an employee dismissed for cause immediately vacate
the workplace, or an employee dismissed for cause may elect to do so. If the appointing authority requires a
dismissed employee to immediately vacate the workplace in lieu of aryadvaneenotree of-diseharge working during
the notice period, or if an employee who receives notice of dismissal for cause clects to immediately vacate the
workplace, the employce is entitled to receive severance pay attributable to the time he or she otherwise would have
worked, up to a maximum of fiftcen calendar days after vacating the workplace. Receipt of severance pay does not
affect any other right to which the employee is entitled with respect to the dismissal.

(¢) An appointing authority may dismiss an employee for job abandonment who is absent from
work for more than three consecutive workdays without notice to the appointing authority of the reason for the
absence as required by established agency policy. The dismissal is effective fifteen calendar days after the
appointing authority notifies the employee of the dismissal. Under circumstances in which the term job abandonment
becomes synonymous with the term resignation, an employee dismissed for job abandonment is not eligible for
severarce pay.

12.3. Suspension - .,__,‘xt (8) eaterrdar L]m)a after-orat trotiee eonfirrred-in-v ;tillb 928 {J_y written uut;u\:, the
An appointing authority may suspend any employee without pay for cause ot 10 conduct an investigation regarding an
employee's conduct which has a ratiormbnexts reasonable connection to the employee's performance of his or her
job. The suspension shall be for a specific period of seheduted-work time, except where an employee is the subject
of an indictment or other criminal proceeding. Accrued Jeave shall not be paid to employees during any period of
suspension. Prior to the cffective date of the suspension, the appointing authority or his or her designee shall: meet
with the employee in_a predetermination conference and advise the emplovee of the contemplated suspension; give
the employee oral notice confirmed in writing, or written notice of the specific reason or reasons for the suspension;
and. give the employee a minimum of three working days advance notice of the suspension to allow the employee
being suspended a reasonable time to reply in writing, or upon request to appear personally and reply to the
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appointing authority or his or her designee. Fhe-erght-(Byeatendarday A predetermination conference and three
working days advance notice s are not required for employecs in certain cases when the public interests are best
served by withholding the notice. The appointing authority shall file the statement of reasons for the suspension and
the reply, if any, with the Director of Personnel.

12.4. Layoff

(a) When it becomes necessary by reason of shortage of work or funds, abolition of position, material
chanees in duties or organization, or to permit reinstatement of employees released from periods of military service
in the armed forces of the United States or to implement the provisions of this subdivision, the appointing authority
may initiate a layoff in accordance with the provisions of this rule.

(b) Organizational Unit. The appointing authority shall submit to the State Personnel Board for approval a
description of the unit or units to which a layoff will apply. The organizational unit may be an entire agency,
division, bureau, or other organizational unit.

(c) Prior to the separation or irvohmtary demotion without prejudice of any employee by layoff, the
appointing authority shall file with the Director a proposed plan which shall include:

| a statement of the circumstances requiring the layoff;
2. the approved organizational unit(s) in which the proposed layoff will take place; and,
3. a list of the employees in each class affected by the layoff in order of retention.

(d) Tt is the duty of the Director to verify the details on which the lists are based and to notify the appointing
authority m writing of the plan's approval.

(e) The plan followed by the appointing authority shall be available, upon request in writing, to any
employee or adversely affected former employees.

(f) Order of Separation. Afier the appointing authority has determined the number of positions to be
abolished and the Board has approved the organizational unit to which the layoff will apply, the order of separation
shall be applied in the following manner.

1. employees without permanent status in the same class or classes identified for layoff in the
following order: emergency, ninety-day exempt, student, seasonal, contract, intermittent, temporary, exempt part-
time professional, provisional, and probationary.

2. permanent employees by job class on the basis of tenure as a permanent employee of a state
agency or in the classified service regardless of job class or title. No tenure credit accrues for periods during which
terminal annual leave is paid nor for periods during which an employee is not paid a wage or salary except for
military leave, educational leave, or periods during which the employee is paid temporary total disability benefits
ander the provisions of WV Code §23-4-1for a personal injury received in the course of and resulting from covered
employment as a permanett employee of a state agency or in the classified service, or unless otherwise provided by
State or Federal statute. In the event of a tie in the order of separation, the appointing authority or his or her
representative and those employees who are tied shall agree on a means of breaking the tie by either a coin toss or lot
drawing and shall notify the Director in writing of the agreement and the results.

(g) Bumping Rights. A permanent employee who is to be laid off may request a fateral class change or an
invetuntary demotion without prejudice to a job class in a lower pay grade in the occupational group in the same unit
approved by the Board for reduction 1 force unless the results would be to causc the layoff of another permanent
employee who possesses greater seniority than the employee who is exercising the request for lateral class change or
imvetuntaty demotion without prejudice. The employee requesting the lateral class change or fyvetmtary demotion
without prejudice must be available for the work schedule and at the work location of the job to which he or she has
requested the change or demotion. A permanent employee who is laid off under these provisions as a result of
another employee having a greater seniority requesting a lateral class change or demotion with prejudice has the same
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right-of-demotion-orreassignment bumping riehts as provided for in this procedure. The Director shall develop the
occupational groups in the classified service based on similarity of work and required knowledges, skills and
abilities.

(h) Salary Reductions for Layoff. Salary reductions resulting from provisions of this subdivision shall
follow subsection 5.6 of this rule for pay on demotion,

(h i) Recall. Recall of a permanent employee shall be to the agency as a whole and in reverse order of the
layoff to the class from which the employee was laid off or any Jower class in the class series or to any class
previously held in the occupational group. A permanent employee shall remain on the recall list for the length of his
or her tenure on the date of the layoff or for a period of two years, whichever is less. The agency shall first consider
for reemployment those former permanent employees whose names appear on the recall list for the class in which a
vacancy has occurred and no original appointment of a new employee or reinstatement of a former permanent
employee shall be made to the class until all former permanent employees on the recall list have been given first
chance of refusal of the vacancy. A permanent employee shall be recalled 1o jobs within the county wherein his or
her last place of employment is located or within a contiguous county. The agency shall notify any laid off
permanent employee who is eligible for recall to a position under these provisions by certified mail of the vacancy. It
is the responsibility of the employee to notify the agency of any change in mailing address.

(ti) Preference Hiring. When filling vacancies at agencies, appointing authorities shall, for a period of
twelve months after the layoff of a permanent classified employce in another agency, give preference to those faid-off
qualified permanent classified employees based on seniority and fitness over all but existing employees of the agency
or its facilities. This preference shall not supersede the recall rights of employees who have been laid off in the
agency. Preference hiring shall be accomplished by original appointment .
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(k) Reporting. The appointing authority shall report the names of all employees who are to be laid off to the
Director in writing no later than the date notification of the layoff is mailed to the employee.

(1) Appeals. Employees shall file appeals from layoffs in accordance with W.Va. Code §29-6A-1 et seq.

12.5. Like Penalties for Like Offenses - In dismissals for cause and other pumishments disciplinary actions,
appointing authorities shall impose like penalties for like offenses.

12.6. Reinstatement

(a) An former employee with who had atiained permanent status under the Division of Personnel ora

comparable-systent efpersontet aderinistrationexistire e ageney pt fe-to-the-agemey's wfftation-withthe
BivisiomrofPersommet-who has resigned white-irpeod-standing-or who has been laid off is eligible for reinstatement,
provided that he or she has been certified by the Director as mecting the current minimum qualifications as to training
and experience of the class of position to which he or she is being appointed. Prior to making the certification, the
Director may require the employee to pass a qualifying examination, The Director may refuse to reinstate a former

emplovee for any of the causes stipulated in subdivision 6.4.(a) of this rule.

(b) Appointing authorities shall reinstate provisional, probationary, or permanent employees who leave the
classified service to enter the armed forces of the United States in time of war or national emergency or under
compulsory provisions of law of the United States in time of peace to their former positions or to positions of like
class, seniority and pay within 30 days following application provided that within 90 days after release from active
military service the employees indicate in writing or in person to the agency their readiness and ability to return to
classified employment. Veterans hospitalized immediately on release from the armed services due to
service-connected disabilities must apply for reinstatement within 90 days of their rclease from hospitalization.

() Any veteran who has been in the armed services of the United States and who has been granted military
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leave from one of the agencies and who returns to the agency shall be granted all within-grade salary adjustments and
may be granted salary advancements he or she would have received had he or she remained in active status in the
classified service. He or she shall be credited with all annual and sick leave accumulated and unused at the time the
military feave began. The appointing authority shall uniformly apply the provisions in this subdivision to all veterans
within an agency having had military leave and who return to the agency.

{oad A s L ] 1 1 Jas 1a i TR | { s prind Jas. ! B 4 ] bt s i
L2V EA) lJUlDUll WITO- TS 1Y AC TS OT LT I v ltllLllLlV\lI LR 5 82 lbleLbl t']‘l TS~ ur LT lbL]UCDL lllLl)’ TIave TIia Ul

] - PRI | 4-la 41 £ i MR o 4] 2t 1 2ol lglacod gly M 1 st M
rertratme - rorstatc o LTy CTTELLTV L IU‘C_‘IJLUI T e Aall e lJ\h)lLlUll Lidas Hl vt Orar tiie UT lglllﬂl lbblbl\.‘l 1o
411l £ i 0 [ PN P ) H i N +31] o | [ 4 B 1 1 41 M) 1 1.1 d ot M 11
stornrerreotaina Ot IS WUl 1] Sx AT HTatton oo U ST Ny L P I N b A B LV G 2 RSN B G0 i A=l R UREE S LN ST U ULt THTHRADT U Y

las 1 Kol 1 = . i
SO ICT TN WAl Il TR At oI sCUn G

i R o P ey s RS S S O o oL H | PR S H Lot 4+ 4 44 £-11
W)/ TCETTSTa TSI iuU d lb“:,lDLLl clo 'JIUVILI\./LI T I erne Fl YOS LTy IS narr 1 DI.IU_]U\.«L Ll LUJ]\'Wlllb

concdttiots:

171 ik . +} A e e il 2z il PR | Iy +- M i
1. 3 (I }JUI Sl *J\.«Hl.lUlllllb e CHSTerT eI o T STIET e Ty O TIed lbLlLl\.«Dl oL LU T vwil ILHIE
1

1 oL 1 el + P o +1 4L I 3 PP
ST TaAT IITA I veTIatv Vel oAt OIT I T LTI Ik el Y l\.«LlLlll\.z.

o 1 dmptatael ks 1 1 R A | PRI
ZNOpersotrmay ot e nystatttUton L e WHeTOe S O S At Yy e C U T LI T U T

15 S £, 4] et 1 iy las ol 4L -t H 3 it = | | . VTS 3 dlec ] 1
Llualll.l\.«ﬂLlUllD AU LTS P\lDlLlUll CTasETON wWilTuIT i lbblalbl TS TR IO G UL, TTTC T LOTUT T y l\.«\.il.l“\; (AT § LI ) ] B A Pabh

Y H W H 1 P i M 1 P P I e B
all a})}llU‘Jllalb UAallllllCltlUll T tll\- Lol Ul IJ\JDILIU“ LTdaolo l(.«\.l\.llllllb DIJ\./\.«ICU Al ITTS,y

o] . ! M IR S i i I P | 1 | . } A3 1ot o
. 19 l_ll.«lDUll L11Iay eI tarc U o a lbDlDLEl HeRT W hITe T e O STIC Ty DL UL THd Yy UL \.-lthluulll.l\.«\.l

] 1 4ok P, i s ) o s TP o PO ]
HTaC- S OseTTIOIy V=, 7.7, Ul OLo U GIts T Ul

Section 13. Reconsideration amAppeat-- Any applicant or employee may request that the Director reconsider a
decision which directly affects the applicant or emplovee. Unless otherwise specified in this rule. the request must be
submitted in writing within fifteen days of the applicant’s or emplovee’s notification of the decision. Within thirty
days of receipt of the applicant’s ot employee’s request for reconsideration the Director shall notify the applicant or
employee of his or her decision.
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Section 14. Attendance and Leave. In compliance with West Virginia Code §21-3C-1 et seq., §2-2-1 et seq., §15-5-
154, and §29-6-10 the following provisions apply to classified employees.

14.1. Ofticial Holidays

(a) Employees shall be released from work with pay in observance of the following official holidays : New
Year's Day, the first day of January; Martin Luther King's Birthday, the third Monday ot January; Lincoln's Birthday,
the twelfth day of February; Washington's Birthday, the third Monday of February; Memorial Day, the last Monday
in May; West Virginia Day, the twentieth day of June; Independence Day, the fourth day of July; Labor Day, the first
Monday of September; Columbus Day, the second Monday of October; Veterans' Day, the eleventh day of
November; Thanksgiving Day, the fourth Thursday of November; Christmas Day, the twenty-fifth day of December;
any day on which an election (Primary, General, or Special) is held throughout the State. and, such
other days as the President, Governor or other duly constituted authority proclaim to be official holidays or days of
special observance or thanksgiving, or days for the general cessation of business.

(b) When a holiday falls on a Sunday, the following Monday shall be observed as the official holiday.
When a holiday falls on a Saturday, the previous Friday shall be observed as the official holiday. When Christmas or
New Year's Day occurs on Tuesday, Wednesday, Thursday, or Friday, the last half of the scheduled workday
immediately preceding the holiday will be given as time off not to exceed four hours. When an agency must modify
holiday sehedules observances to accommodate around-the-clock shifts or other special needs, the agency shenrid
shall notify employees in advance of uitered-hottday work-schedules the modification and showtd shall schedule
altered alternate holidays observances on days as close as possible to the frormat holidays. The total payment amount
of paid time off for holidays shall not exceed eight hours per full day holiday.

(c) Part-time employees are entitled to receive paymert time off with pay for holidays, regardless of
whether the holidays fall within the emplovees’ regular work schedules, in proportion to the amount of time worked
as compared to the employer's standard workweek for a full-time cmployee.

(d) An employee must either work or be on approved paid leave for either the full scheduled workday
before or the full scheduled workday after the holiday and either work or be on approved paid leave for any fraction
of the scheduled workday before or the scheduled workday after the holiday to receive pay for the holiday. No
employee is entitled to payment for any holiday that occurs prior to the first day of work or after the date off
separation (sub-section 3.25).

(e) Agencies shall make reasonable accommodation to an employee's religious holidays as required by law.

14.2. Agency Work Schedules - Each appointing authority shall establish the work schedule for the
employees of his or her agency. The work schedule shall specify the number of hours of actual attendance on duty
for full-time employees during a workweek, the day and time that the workweek begins and ends, and the time that
each work shift begins and ends. The work schedules and changes must be submitted to the Dircctor within fifteen
(15) calendar days after employees commence work under the schedule.

14.3. Annual Leave

(a) Amount, Accrual - Except as otherwise noted in this rule, each employec is eligible to accrue annual
leave with pay and benefits. The table below lists the rates of accrual according to the employee's length of service
category and the number of hours of annual leave that may be carried forward from one calendar year to another.
Annual leave is accrued at the end of each pay period or on the last workday for separating employees. It may be
prorated for employees granted a medical leave of absence or satisfying the conditions for approval of a medical
leave of absence in accordance with subdivision 14.8(c) of this rule. Prorated leave is computed in proportion to
normal hours worked and/or hours of paid sick and/or annual leave during the pay period based on the proper length
of service category. Annual leave cannot be accrued for hours not paid nor for hours worked beyond the normal

workweek which shall not exceed 40 hours.
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Length of Service Category Accrual Rate: Hours Equal To Carry-forward tHours Rate: Hours Equal To

Less than 5 years of 1 25 days/month 30 days

regtaremptoyment

qualifying service

5 years but less than 1.50 days/month 30 days
10 years of regutar

employment qualifying

service

10 years but less than 1.75 days/month 35 days
15 years of regtlar

service

15 years or more 2.00 days/month 40 days
of qualifying service

(b) Service to Qualify - Qualifying service for length of service category is based on State employment or
employment in the classified service. No service credit accrues for periods during which an employee is not paid a
wage or salary unless otherwise provided by State or Federal statute.

(¢) Requesting, Granting - Accrued annual leave shall be granted at those times that will not materially
affect the agency's efficient operation or when requested under the provisions of W.Va. Code §21-3D-1 et seq., the
Parental Leave Act and 29 U.S.C. §2601-2654, The Family and Medical Leave Act of 1993. The employee shall
request annual leave in advance of taking the leave cxcept as noted elsewhere in this subdivision. Annual leave may
not be granted in advance of the employee's accrual of the leave. Agencies are encouraged to grant annual leave
when hazardous conditions make going to and from work difficult.

(d) Coverage

1. 30-day emergency, per diem, student, seasonal, or 90-day exempt employees shall not accrue
annual leave.

2. Annual leave accrued by provisional, intermittent, irregular part-time and temporary (appointed
from the register) employees shall be computed in proportion to normal hours worked and/or hours of paid sick
and/or annual leave during the pay period not to exceed the full-time work schedule of the employer. These
employees must take their accrued annual leave prior to the expiration of the period of appointment, unless
immediately followed by an appointment from the register, or the leave is forfeited.

3. Anpual leave accrued by part-time employees shall be computed in proportion to normal hours
worked and/or hours of paid sick and/or annual Jeave during the pay period based on the proper length of service
category.

e) Minimum Charge - The minimum charge a gainst annual leave shall be one quarter Y4) hour. Additional
=] = =]
leave shall be in multiples ofa quarter hour.

(f) Separation from Employment - The appointing authority shall pay an employee who separates from
employment for any reason for all accrued and unused annual leave. An employec does not accrue annual leave after
his or her date of separation. The payment shall be made according to one of the following methods:

1. An employee may elect to be paid in semi-monthly installments at his or her usual rate of pay as
if employment were continuing until the pay period during which the accrued annual leave is exhausted. 1f the last
day for which leave payment is due falls before the day on which the pay period ends, terminal annual leave payment
for those days within that pay period shall be calculated using the daily rate for the half-month in which the last day
on payroll occurs. Employees in positions allocated to job classes assigned to an hourly pay schedule or per diem
pay schedule approved by the Board shall be paid according to those standard procedurcs. No deductions may be
made for contributions toward retirement from the payment for terminal annual leave;
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2. Any eligible employee as defined in W.Va. Code §5-5-1 who is separated from employment by
resignation, layoff, dismissal, retirement, death, or termination, may be paid in a lump sum, at his or her option, for
accrued and unused annual leave. Terminal annual leave payment for an employee who selects a lump sum payment
shall be calculated as if employment were continuning until the pay period during which the accrued annual leave is
exhausted in accordance with paragraph one of this subdivision. Employees in positions allocated to job classes
assigned to an hourly pay schedule or per diem pay schedule approved by the Board shall be paid according to those
standard procedures. The lump sum payment shall be made by the time of what would have been the employee's
next regular pay day had his or her employment continued. No deductions may be made for contributions toward
retirement from the lump sum payment; or

3. An employee who retives may elect not to receive payment for any or all aeerued lerminal
annual leave and may apply the balance towards extended insurance coverage under guidelines established by the
Public Employees Insurance Agency or to acquire additional credited service in the appropriate state retirement
system.

(g) Transfer of Annual Leave

1. When a classified employee transfers or otherwise changes employment from one agency to
another, all service credit and hours of accrucd annual leave shall be transferred. The previous employer shall
provide written documentation of the employee's annual leave balance to the other agency within thirty (30) calendar
days after the employee commences work.

_ 5 " Annual leave accrued while in exempt or classified-exempt permancnt employment shall be
transferred to classified employment.

(h) When Sick Leave Exhausted - Annual leave, if requested, shall be granted in circumstances when sick
leave or the sick leave allowance for an employee's immediate family is exhausted. The provisions of subdivision
14.4.(g) of this rule regarding the necessity for a physician's statement when sick leave is used apply when annual
leave is used under these circumstances.

14.4. Sick Leave

(a) Accrual - Except as otherwise provided in this subdivision, each employee shall receive accrued sick
leave with pay and benefits. Sick leave is computed on the basis of hours equal to 1.5 days per month for full-time
employees. Sick leave is accrued at the end of each pay period or on the last workday for separating employees. It
may be prorated for employees granted a medical leave of absence or satisfying the conditions for approval of a
medical leave of absence in accordance with subdivision 14.8(c) of this rule. Prorated leave is computed in
proportion to normal hours worked and/or hours of paid sick and/or annual lcave during the pay period. Sick leave
cannot be accrued for hours not paid nor for hours worked beyond the normal workweek which shall not exceed 40
hours. There is unlimited accumulation of sick leave.

(b) Coverage

1. Sick leave shall not be accorded 30-day emergency, 90-day exempt, student, or per diem
employees.

2. Provisional, temporary (appointed from the register), irregular part-time and intermittent
employees shall accrue sick leave in proportion 1o normal hours worked and/or hours of paid sick and/or annual
leave in the pay period. The leave expires at the termination of the period of employment unless immediately
followed by an appointment from the register for a permanent position.

3. Part-time, probationary, and permanent eniployces shall accrue sick leave with pay and benefits
in proportion to hours they are employed to work annually.

(¢) Minimum Charge - The minimum charge against sick leave is one quarter (V4) hour. Additional Jeave is
charged in multiples of one quarter hour.

d) Maximum Charge - The maximum charge against sick leave is one work year per substantiall
fu}
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continuous absence. The appointing authority may at his or her discretion grant additional accrued sick leave il the
employee's disability, as verified by a physician, is not of such a nature as to render the employee permanently
unable to perform the essential duties of the position.

(e) Separation from Serviee Employment - Sick leave does not accrue after the date of separation as defined
in this rule.

| Retirement - An emplovee eligible to retire at the time ol separation from employment may use
unused sick leave maybewsed to purchase extended insurance coverage upon retirement under guidelines
established by the Public Employees Insurance Agency or upon retirement to acquire additional credited service in
the state retirement system under guidelines established by the Consolidated Public Retirement Board.

2. All Other Separations - All accumulated sick leave shall be cancelled as of the date of
separation. If the an employee returns to work eligible employment. as provided in subdivision (b) of this
subsection, within twelve (12) calendar months, including the first working day the reinstatement could be
accomplished, all cancelled sick leave shall be restored. However, if the employee returns to work eligible
employment after more than twelve (12) calendar months from the effective date of separation of employment, no
more than thirty (30) days of cancelled sick leave shall be restored. If an employee is recalled from a layoft all

cancelled sick leave shall be restored.

(f) Granting - Sick leave may not be granted in advance of the employee’s accrual of the leave. Appginting
authorities shall erant accrued sick leave shatt-be-granted-to requested by employees for the following reasons:

1. Tliness - Sick leave shall be granted in the event of an illness of, or injury to, an employee which
incapacitates him or her from performing his or her duties ;

7 Death in the immediate family of the employee - Sick leave shall be granted up to 3 days to an
employee for the death of & any member of his or her immediate family as defined in this rule;

3. Exposure to Contagious Disease - Sick leave shall be granted in the case of exposure to a
contagious disease when a physician determines and states in writing that the employee's presence on duty may
jeopardize the health of others;

4. Pregnancy - An incapacity due to pregnancy shall be charged to sick leave under the same
conditions applying to any illness;

5. Routine Dental and Medical Appointments-Employee - Routine dental and medical
appointments for treatment or examination of the employee shall be charged to sick leave. Reasonable travel time
for the appointments may also be charged to sick leave not to exceed a total of three hours per occurrence ;

6. Tllness and/or Routine Dental and Medical Appointments-immediate Family - Absence for
illness or routine medical and dental appointments of a member of an employee's immediate family as defined in this
rules iuuludius reasomable-travettinte; ifl\-LILlEb‘I.L;\.Il, nettoexceedtotal-ofthree honrsperocettrence; shall be
charged to accrued sick Ieave, not to exceed 40 hours per calendar year, Reasonable travel time for the appointments
mav also be charged to sick leave not to exceed a total of three hours per occurrence; or,

7. Work related illness or injury - An employee may elect to use sick lcave due to a personal
injury received in the course of and resulting from covered employment with the State or its political subdivisions in
accordance with W. Va. Code §23-4-1. However, an employee who elects not to use sick jeave under this paragraph
must apply for a medical leave of absence without pay as provided under part 14.8(c)1.a.2 of this rule.

(g) Physician's Statement _

1. The Director shall prescribe a physician's statement form to be supplied by all agencies to its
employees. All agencies shall use this form or an alternate form or method, approved by the Director, to obtain the
necessary information.

2. Within two days of return to work, an employee shall furnish a prescribed physician's statement
form from the attending physician/practitioner for all consecutive days of sick leave granted beyond three working
days. If the emplovyee’s physician/practitioner has placed restrictions or limitations on the emplovee’s work activities,
the employee must furnish the prescribed physician’s statement immediately upon return to work. The physician's
statement form shall specify the period of incapacity and state that the employee was unable to perform his or her job
or that the employee's absence was due to reasons provided in Paragraph 14.4(f)6 of this rule for a member of the
employee's immediate family.
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3. In the absence of a prescribed physician's statement form, the entire absence shall be charged to
unauthorized leave as provided in subsection 14.6 ol this rule, and the cmployee's pay shall be docked the following
pay period for the entire period of absence. The appointing authority shall notify the employee in writing that his or
her pay is being docked.

4. For extended periods of sick leave, a prescribed physician's statement form confirming the
necessity for continued leave must be submitted within thirty (30) calendar days of the commencement of the sick
leave and must indicate a date the physician will release the employee to return to work or a date the physician will
re-evaluate the employee’s medical condition. For employees being re-evaluated, an additional physician’s
statement must be submitted upon re-evaluation. Failure to produce the required statement is grounds to terminate
further sick leave benefits and the appointing authority shall immediately place the employee on unauthorized leave
and notify the employee in writing of such action as provided in subsection 14.6 of this rule. This written notice
shall allow the employee fifteen days to submit the required physician’s statement . Failure of the employee to
promptly submit the required statement at-the-expiration-of within the fifteen day notice period, except for
satisfactory reasons submitted in advance to the appointing authority, is cause for dismissal. The necessity for
absence because of exposure to contagious discase must be verificd on a prescribed physician's statement form
regardless of the length of absence.

(h) Return At Less Than Full Duty - The appointing authority may permit an employee to return to work
from sick leave at less than full duty, but the terms of return the shall be in writing and are subject to review by the
Director. The review may include the requirement of additional information from a physician regarding the
employee's ability to perform the essential dutics of his or her job.

1. Any denial of an employee's request to return to work at less than full duty must be approved by
the Director.

2. The Director may deny the request to return to work at less than full duty under conditions
including, but not limited to, the following:

(a) the employee cannot perform the essential duties of his or her job;

(b) the nature of the employee's job is such that it may aggravate the employee's medical
condition, or,

(c) the approval of the request would seriously impair the conduct of the agency's
business.

3. Approval of a return to work at less than full duty shall be granted for no longer than 30 days.

Requests to continue at less than full duty for more than 30 days shall fall under the same requirements as an original
request.

(1) Transfer of Sick Leave

1. When a classified employee transfers or otherwise changes employment from one agency to
another, all hours of accrued sick leave shall be transferred. The previous employer shall provide written
documentation of the sick leave balance to the other agency within thirty (30) calendar days after the employee
commences work.

2. At the discretion of the appointing authority, sick leave accrued while in other State
employment may be transferable to covered agency employment.

(j) Hlness While on Annual Leave - An employee who becomes ill and who is admitted to a hospital or has
medical services performed in an émergency room while on previously approved annual leave may request that all or
part of the time spent in a hospital or emergency room be charged to sick Jeave. The employee shall request that
action immediately upon return to work and shall provide a physician's statement or hospital statement listing the
specific dates of hospitalization or emergency room services. Sick leave may be charged only for the period of time
the employee is hospitalized or in the emergency room. The remainder of the time shall be charged to annual leave.

14.5. Suspected Leave Abuse - When an employee appears to have a pattern of leave abuse, including such

frequent use of sick leave as to render the employee's services undependable, the appointing authority may request
appropriate substantiation of the employee's claim for leave, for example, verification of an illness of less than three
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days. The appointing authority shall give the employee prior written notice of the requirement for appropriate
substantiation.

14.6. Unauthorized Leave - When an employee is absent from work without authorization for sick or
annual leave, the appointing authority shall dock the employee's pay in the next pay period lor an equal amount of
time paid during which no work was performed. The appointing authority shall notify the employee in writing that
his or her pay is being docked and that the unauthorized leave is misconduct for which discipline is being imposed.
The appointing authority shall use unauthorized leave only in cases when the employee fails to obtain the appropriate
approval, according to agency policy, for the absence. The appointing authority shall transmit notice of the action in
writing to the Director of Personncl.

14.7. Overtime Work and Holiday Work - An appointing authority or his or her designated representative
may requirc an employee to work in excess of the prescribed working hours or on holidays when

the work is considered necessary to the public interest. Compensation shall be made in accordance with the Fair
Labor Standards Act of 1986 and W.Va. Code §21-5(C)-! et seq.

14.8. Leave of Absence Without Pay

(a) Personal Leave - An appointing authority may grant a permanent, probationary, or provisional
employee a leave of absence without pay for a specific period of time which normally should not exceed one year.
The employee shall apply for the leave of absence in writing to the appointing authority. If the appointing authority
approves the request, the approval shall be in writing. A leave of absence without pay may exceed the normal one
year limitation and the appointing authority may grant the leave of absence at his or her discretion based on the
agency's personnel needs. Time spent by provisional employees for leaves of absence does not extend the
provisional period limitation., Written approval of the appointing authority is required in all cases. Approval of
personal leave is discretionary with the appointing authority.

(b) Family Leave - The Board, by formal action, may establish uniform procedures, which shall be
followed by all appointing authorities, for granting leave to eligible employees under the provisions of W.Va. Code
§21-5D-1 et seq., the Parental Leave Act, and 29 U.S.C.§ 2601-2654, the Family and Medical Leave Act of 1993,

(c) Medical Leave; Notice to Employee

1. An injured or ill permanent employee upon written application to the appointing authority shall
be granted a medical leave of absence without pay not to exceed six (6) months within a twelve month period
provided:

a. The employee (1) has exhausted all sick leave and makes application no later than
fifteen (15) calendar days following the expiration of all sick leave or (2) has elected not to use sick leave for a
personal injury received in the course of and resulting from covered employment with the State or its political
subdivisions in accordance with W. Va. Code §23-4-1 and makes application no later than fifteen (15) calendar days
following the date on which the employee filed a claim for Worker's Compensation |

b, The employee's absence is due to an illness or injury which is verified by a
physician/practitioner on the prescribed physician's statement form stating that the employee is unable to perform his
or her duties and giving a date for the employee's return to work or the date the employee’s medical condition will be
re-evaluated;

c. A prescribed physician's statement form is submitted each time the employee’s
condition is re-evaluated to confirm the necessity for continued leave; and, '

d. The disability, as verified by a physician/practitioner on the prescribed physician's
statement form, is not of such nature as to render the employee permanently unable to perform his or her duties.

2. The appointing authority shall, at least 15 days prior to, il possible. but no later than five (5)
days following the expiration of the employee's sick leave, mail to the employee a written notice of the employee's
right to a medical leave of absence without pay and informing him or her that the leave will not be granted if he or
she fails to apply within the time limits specified in subparagraph 14.8(c)l.a. of this rule.
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(d) End of Leave

1. At the expiration of a leave of absence without pay. the employee shall be returned to duty to
either his or her former position, or one of comparable pay and duties, without loss of rights. unless the position is no
longer available due to a reduction-in-force.

2 1fthe leave of absence without pay was granted due to personal illness, the employee must
furnish from the attending physician/practitioner a prescribed physician's statement form indicating the ability of the
employee to return to work. The appointing authority may permit an employee to return to work at or before the
expiration of the leave of absence at less than full duty, but the terms of return are subject Lo the same conditions
specified in subdivision 14.4(h) of this rule.

3. Failure of the employee to report promptly at the expiration of a leave of absence without pay,
except for satisfactory rcasons submitted in advance Lo the appointing authority, is cause for dismissal.

(e) Reporting Procedures - The appointing authority must report a leave ol absence without pay to the
Director. The appropriate forms must include the provision of this Rule under which the leave is being granted, the
employee's last date on the payroll, and the specific anticipated date for return to duty. Armextenstonrofateave-of
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14.9. Military Leave

(a) State Active Duty and Reserve Military Service - In accordance with the provisions of West Virgina
Code §15-1F-1(a), all officers and employees of the State who are members of the National Guard or of any of the
reserve components of the armed forces of the federal government are entitled to a leave of absence from duty
employment without loss of pay, status, or efficiency rating, on all days during which they are engaged in drills or
parades during-busittesshouts-ordered-byproper authority, or for examination to determine fitness for duty, inactive
duty trainine. funeral honors duty for the State or federal covernment, fietd active duty for training or active service
for the State all to include reasonable travel time to and from the duty location, for a maximum period of thirty
working days in any one calendar year when ordered or authorized by proper authority. The term "without loss of
pay" means that the employee continues to receive his or her normal salary or compensation, notwithstanding the fact
that the employee may have received other compensation during the same period. An employee need not exhaust all
annual leave or sick leave. Furthermore, the leave of absence is considered as time worked for the agency in
computing seniority, eligibility for salary increase and experience with the agency. The terms of this subdivision do
not apply under the provisions of any military selective Fredtritreand service act. An employee shall stbrmit-an
officirterderfromthe-appropriate-mititaryofficer provide to the appointing authority advance written or verbal
notification of an oblization or intention to perform military duty and such written orders or other documentation, if
available, in support of the request for military leave. None of the unused days of military leave for which an officer
or emplovee is eligible under this subdivision may be carricd over and used in the next calendar vear. An emplovee
on extended federal active duty or full-time National Guard duty is eligible for leave provided in this subdivision
onlv in the vear he or she is called to active duty, and in subsequent vears only after he or she has been discharged
from military duty and returned to State employment.

(b) Federal Active Duty - Jn accordance with the provisions of West Virgina Code §15-1F-1(b), all officers
and employees of the State who are ordered or called to active duty by properly designated federal authority are
eligible for an additional leave of absence from employment without loss of pay, status, or efficiency rating fora
maximum period of thirty working days for a cach single call to active duty, active duty for training, initial active
duty for trainine, or full-time National Guard duty, all to include reasonable travel time to and from the duty location,
All officers and employees of the State called to federal active duty or full-time National Guard duty who have not
used all or some portion of the thirty working days of military leave granted by subdivision (a) of this subsection are
eligible to add-themmber-of use those unused days from in the same calendar year to prior to using the thirty days
for which they are eligible under this subdivision, up to a maximum of sixty days for a single call to active duty.
None of the unused days for which an officer or employee 1s eligible under subdivision (a) may be carried over and
used in the next calendar year. An employee on extended federal active duty or full-time National Guard duty is
eligible for leave provided in subdivision (a) of this subsection only in the vear he or she is called to active duty. and,
in subsequent years, only for a subsequent call to duty and only after he or she has been dischareed from military
duty and returned to State employment. The term "without loss of pay" means that the employee shall continue to
receive his or her normal salary or compensation, notwithstanding the fact that the employee may have received other
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compensation from federal or state sources during the same period.

(¢) Other than as provided in subdivision (b) of this subsection, any employee hired for permanent
employment entering the U.S. armed services in time of war, national emergency or under compulsory provisions of
law of the U.S, in time of peace shall be granted a leave of absence from his or her service with the agency. Upon
completion of and discharge from the armed services and within the applicable time period prescribed by federal
statute, rule, or regulation regarding return to employment, the employee has the right to resume his or her service
with the agency without any prejudice to his or her status, merit rating or standing by reason of the absence, in
accordance with subdivision) 12.6(b) of this rule. An employee shall be credited with all annual leave and sick leave
not used at the commencement of his or her military leave in accordance with subdivision 12.6(c) of this rule. This
subdivision shall not be construed:

1. As an atternpt to enlarge or to extend the length of employment of any temporary employee or 10
create a definite term where no definite term with respect to the position previously existed;

2. As providing that the salary paid by the agency shall continue to be paid to the employee while
he or she is not performing the duties of his or her position with the state because of the services with the armed
forces of the United States; or,

3. As having precedence over the provisions of any applicable federal statute, rule, or regulation
regarding military leave or re-employment rights with which this subdivision is inconsistent or in conflict including
but not limited to. the Uniformed Services Employment and Reemployment Rights Act.

14.10. Court, Jury, and Hearing Leave

(a) Upon application in writing, an employee hired for permanent employment shall be granted leave with
pay when, in obedience to a subpoena or direction by proper authority, he or she serves upon a jury or appears as a
witness before any court or judge, any legislative committee, or any officer, board, or body authorized by law to
conduct any hearing or inquiry. This subdivision shall not apply in cases where the employee is a litigant, defendant
or other principal party or has a personal or familial interest in the case or proceeding. This subdivision shall not be
construed:

1. to deprive, prohibit, or infringe upon the rights of any employee who is a party 10, or & witness
in, a grievance proceeding or a court of law proceeding resuiting from the course of his or her State and/or classified
employment; or,

2. to deprive, prohibit, or infringe upon the rights of any employee in their pursuit of personal or
civic responsibilities while on annual leave or a personal leave of absence.

(b) The employee shall furnish such written confirmation of the absence as is required by the Director.

14.11, Education Leave

(a) Subsidized by Agency - An agency authorized by law to subsidize advanced educational training for
classified employces may grant to selected employees educational leave subject to conditions stipulated by that
agency. The procedures for granting educational leave and compensatory payment shall be filed with the Director of
Personnel. The leave shall be considered as continuous employment, except that employees while on educational

leave shall not accrue sick leave or annual leave, nor are the employees eligible for salary advancements.

(b) Non-subsidized by Agency - A personal leave of absence may be granted for educational purposes in
conformance with the requirements of subdivision 14.8(a) of this rule.

14.12. Supplemental Attendance and Leave Regulations - Each agency shall prepare supplemental rules as
may be required. The rules shall not enhance nor diminish the benefits afforded by this subsection. Copies of all

rules shall be filed with the Director who may approve, amend or disapprove the supplemental rules.

14.13. Distribution of Regulations - Each agency shall make available to each of its employees a copy of
this attendance and leave rule together with the agency's own supplemental attendance and leave rules.

14.14. Leave Records - Each agency shall maintain a current leave record of its employees' accrued and
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used leave. Each employee shall have access to his or her leave records subject to the appropriate agency's
established rules . Supervisors and employees shall attest to the accuracy of the records on a periodic basis, but not
less than twice annually.

Section 15, Performance Evaluations

The Director of Personnel, after consultation with the appointing authorities, and with the approval of the
Board, shall establish and make effective a system of performance evaluation designed to provide a valid evaluation
of the quality and quantity of work performed by employees. Insofar as practicable the system of performance
evaluation in the classified service shall be standardized. The appointing authority shall prepare and record
evaluations for all permanent employees at regular intervals not to exceed twelve months. The appointing authority
shall consider performance evaluations as well as other recorded indicators of performance in determining salary
advancements and in making promotions, demotions, and dismissals. The appointing authority shall notify an
employee of his or her performance evaluation in writing and shall retain copies of performance evaluations in the
employee’s personnel record.

Section 16. Political Activities
16.1. Prohibition of Political Activities

(a) An appointing authority shall not appoint, promote, demote, or dismiss any person in the classified
service or in any way favor or discriminate against any person with respect to such employment because of his or her
political erretigions opinions or affiliations errace. Nothing in this subdivision shall be construed as precluding the
dismissal of any employee who may be engaged in subversive activities or found disloyal to the nation.

(b) No person shall seek or attempt to use any political endorsement in connection with any appointment in
the classified service.

(¢) No person shall use or promise to use, directly or indirectly, any official authority or influence, whether
possessed or anticipated, to secure or attempt to secure for any person an appointment or advantage in appointment
to a position in the classified service, or an increase in pay or other advantage in employment in any position, for the
purpose of influencing the vote or political action of any person, or for any consideration.

(d) No employee in the classified service or member of the Board or the Director shall, directly or
indirectly, solicit or receive any asscssment, subscription or contribution, or perform any service for any political
party, committee or candidate for compensation, other than for expenses actually incurred, or in any manner take part
in soliciting any assessment, subscription, contribution or service of any employee in the classified service.

(¢) Notwithstanding any other provision of the West Virginia Code, no employee in the classified service
shall:

| Use his or her official authority or influence for the purpose of interfering with or affecting the
result of an election or a nomination for office;

2. Directly or indirectly coerce, attempt {0 coerce, command or advisc a state or local officer or
employee to pay, lend or contribute anything of value to a party, committee, organization, agency or person for
political purposes; or

3. Be a candidate for any national or state paid public office or court of record; or hold any paid
public office; or be a candidate or delegate to any state or national political party convention, a member of any
national, state or local committee for a political party, or a financial agent or treasurer within the meaning of the
provisions of W.Va. Code §3-8-3, 4, or 5(¢). Other types of partisan or nonpartisan political campaigning and
management not inconsistent with the provisions of this subdivision and with the provisions of subdivision (d) of this
subsection, are permitted.

() Political participation pertaining to constitutional amendments, referendums, approval of municipal
ordinances or activities are not prohibited by the provisions of this subdivision.
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() Any classified employee who becomes a candidate for any paid public office as permitted by this
subdivision shall request and receive a leave of absence without pay for the period of the candidacy, commencing
upon the filing of the certificate of candidacy. If the employee withdraws his or her candidacy, he or she shall return
from the leave of absence immediately upon such withdrawal. If the employee is not clected, he or she shall return
from the leave of absence immediately after the official canvass of votes. At the expiration of the leave of absence
without pay, the employee shall be returned to duty to either his or her former position or one of comparable pay and
duties, without loss of rights, unless the position is no longer available due to a reduction-in-force. If elected, the
employee shall resign or be dismissed from the position in the classified service to be effective no later than the date
of assuming the elective office.

16.2. Application of the Hatch Act - Empluyu.\.a whrorses }_u;uu;}_m} uu}J{U_)unLu‘l HTvOTves-at cu.,l;v;t_y whtehts
Any classified or classified-exempt ¢employee who, as a normal and foreseeable incident of his or her principle
activity. performs duties in connection with proerams financed wholly or in part by loans or grants made by the
United States or a federal agency are is subject to appheable provisions of the Hatch Act for State and Local
Government Employees restricting political activity, 5 USC 1501-8. Each appointing authority shall inform all
classified and classified exempt emplovees of these provisions shet-be-madeknownrtectassified-empioyeesby-the

appointing-atthority-ceoncerned and they employees shall adhere to these provisions.

16.3. Additional Prohibition for Highways Employees - No person may be appointed or employed in any
capacity by the Division of Highways who is a candidate or holds any public office or is a member of any political
party committee. An employee of the Division of Highways may not be a candidate for or hold any public office or
be a member of any political party committee. An employee of the Division of Highways who becomes a candidate
for or holds any public office or becomes a member of any political party committee shall resign or be dismissed
from his or her position with the division immediately on the date of the filing of candidacy or the date of assuming
the public office or the political party committee membership.

16.4. Additional Prohibition for Rehabilitation Services Employees - No employee engaged in the
administration of the Vocational Rehabilitation program shall take an active part in the management of political
campaigns or participate in any political activity, except that he or she shall retain the right to vote as he or she may
please and to express his or her opinions as a citizen on all subjects. They shall not solicit or receive, nor shall they
be obliged to contribute or render any service, assistance, subscription, assessment, or contribution for any political
purpose.

Section 17. Employment Conflicts

17.1. Other Employment. No employee shall hold other public office or have conflicting
employment while in the classified service. Determination of the conflict shall be made jointly by the appointing
authority and the Board, or may be specifically delegated by the Board to the appointing authority, who shall
consider whether the other employment: (1) will be in conflict with the interests of the agency; (2) will interfere with
the performance of the employee's official duties; (3) will use or appear to use information obtained in connection
with official duties which is not generally available to the public; or, (4) may reasonably be regarded as official
action.

17.2. Nepotism. No appointing authority shall influence or attempt to influence the employment or
working conditions of his or her immediate family. Itis the responsibility of the appointing authority to administer
the employment of relatives of any agency employee in a consistent and impartial manner.

No employee shall directly supervise a member of his or her immediate family. More specifically, no
employee shall review or audit the work of a member of his or her immediate family, or take part in discussions
concerning employment, assignment, compensation, discipline or related matters involving a member of his or her
immediate family. In the event that an individual, through marriage, adoption, etc. is placed in a prohibited business
relationship with a member of his or her immediate family, the situation shall be resolved within thirty calendar days.
Resolution may be made by transfer, reassignment, resignation, etc. of one of the involved employees or by other
accommodation which protects the interests of the public.
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Section 18. Payroll Certification

(a) No state disbursing or auditing officer shall make or approve or take any part in making or approving
any payment for personal service to any persen holding a position in the classified service unless the payroll voucher
or account of the pay bears the certification of the Director, or of his or her authorized agent, that the persons named
in the voucher or account have been appointed and employed in accordance with the provisions of this rule. The
Director may for proper cause withhold certification from an entire payroll or from any specific item or items on the
payroll. The Director may, however, provide that certification of payrolls may be made once every six months, and
the certification shall remain in effect except in the case of any officer or cmployee whose status has changed after
the last certification of his or her payroll. In the latter case no voucher for payment of salary to the employee shall be
issued or payment of salary made without further certification by the Director.

(b) If the Director wrongfully withholds certification of the payroll voucher or account of any employee, the
employee may maintain a proceeding in the courts to compel the Director to certify the payroll voucher or account.

Section 19. Records and Reports

Each agency shall establish and maintain a serviee personnel record for each employee, showing the
employee's name, title, organizational unit, salary, changes in status, performance evaluations, and such other
personnel information as may be considered pertinent. The Director shall maintain applications for examination for
at least one year after the date of the application. All personnel records shall be open to the inspection of the Board
but shall otherwise be held confidential by each agency and the Director in accordance with section 21 of this rule.

Sectjon 20. Confidentiality

The business of the division shall be conducted in such a manner as to ensure the privacy rights of all
applicants and employees, in accordance with West Virginia Code §29B-1-1 ct seq., the State Freedom of
Information Act and §5A-8-1et seq.. the Public Records Management and Preservation Act. Examination scoring
keys, applicant and employee residential addresses and phone numbers, and applicant and employee medical
information, and other information which the Director may deem confidential shall be maintained under strictest
confidentiality and released only upon proper written authorization of the applicant or employee or by order of a
court of competent jurisdiction.

Section 21. Duties of State Officers; Legal Proceedings to Securc Compliance; Penalties

21.1. Duties of State Officers - Pursuant to W.Va. Code §29-6-12, all agencies' officers and employees
shall comply with and aid in all proper ways in carrying out the provisions of W.Va. Code §29-6-1 et seq., and the
rules and orders promulgated in accordance with W.Va. Code §29-6-1 et scq. All officers and employees shall
furnish any records or information which the Director or the Board may request for any purpose of W.Va. Code §29-
6-1 et seq. All officers and employees shall comply with all rules, policies and orders of the Director or the Board
and shall not increase nor diminish any benefits afforded any classified employee by the rules, or orders.

21.2. Legal Proceedings to Secure Compliance - Pursuant to W.Va. Code §29-6-12, the Director may
institute and maintain any action or proceeding at law or in equity which he or she considers necessary or appropriate
to secure compliance with W.Va, Code §29-6-1 et seq., and the rules and orders promulgated under the code.

21.3. Penalties

(a) Any person who willfully violates any provision of W.Va. Code, §29-6-1 et seq. or of this rule is guilty
of a misdemeanor, and, upon conviction thereof, shall be fined not less than one hundred dollars nor more than five
hundred dollars, or imprisoned in the county jail for a period not to exceed one year, or both fined and imprisoned.
Jurisdiction under this subdivision shall be in a court of record exercising criminal jurisdiction within the county

where the offense is committed.

(b) Any person who is convicted of a misdemeanor under W.Va. Code §29-6-1 ¢t seq. is, for a period of
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five years, incligible for appointment to or employment in a position in the classified or classified-exempt service,
and if he or she is an officer or employee of the state, shall forfeit his or her present office or position.

Section 22. Grievance Procedure - An employee hired for permanent employment may file a grievance with the
Education and State Employees Grievance Board as provided for in W.Va. Code, §29-6A-1 ¢t seq.

Section 23. Training and Development

23.1. Each agency is responsible for providing functional training to employees of the agency based upon
the agency's needs and resources and the employee's needs and capabilities. Selection of employees for training and
development shall ensure equal opportunity and shall not discriminate on the basis of race, sex, age, religion,
national origin, political affiliation, disability or any other non-job related factors.

93 2 The Director of Personnel shall make available to the agencies technical assistance in the areas of
organization and human resource development, needs assessment, determination of appropriate development
strategies, course design, training techniques, training evaluation and coordination of training among the agencies.

23.3. The Director shall provide training courses on specific aspects of personnel administration under
Division of Personnel law and this rule, and shall designate employees by efassifieation class, or by duties, who must
attend each type of course.

73 4. The Director shall make available to the agencies training and development opportunities that are
broadly applicable to many elassifreations classes in all agencies. Employee selection for the training and
development opportunities shall be consistent with established agency and Division of Personnel nomination
procedures.

Section 24. Employee Representative Organization Bulletin Boards

A bulletin board of a limited size shall be provided for posting notices of employee representative
organizations. The bulletin boards shall be placed in convenient and eenerally accessible locations in all workplaces
where the members of the organizations are employed. Provisions shall be made for separate bulletin boards for each
employee representative organization. The cost of the bulletin boards shall be assumed by the requesting employee
or the employee's representative organization. The boards shall be used exclusively by the employee representative
organization and for organization purposes only.

Section 25. Authority of the Board

The State Personnel Board is authorized to interpret the application of this rule to any public body or entity
and to establish by formal action programs and projects for a maximum of one year outside of the provisions of this
rule, including, but not limited to, programs or projects designed to respond to public disaster or emergency.

Section 246. Amendments

If and when it appears desirable in the interests of good administration, the State Personnel Board, after
public notice and public hearing and legislative approval, may amend the rules as it becomes necessary.
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Public Hearing on the Proposed Amendments to the
Administrative Rule of the Division of Personnel
July 15,2004 at 2:00 p.m.

Chairman Eugene Stump: It’s 2:00 p.m. on Thursday, July 15" and it’s my pleasure to call to
order the Board of Personnel for the state of West Virginia for the transaction of any business
that may lawfully come before it. The first thing on the agenda is a public hearing on, the first
one is the amendments to the Administrative Rule of the Division of Personnel and anybody who
would like to speak on that. We have Mr. James Wells, citizen and public employee that has
requested to speak, Mr. Wells

James Wells: Thank you sir, I have a handout for members of the Board, and three issues my
comments will be focused on, but first of all, the booklet is set out, has written oral comments on
gach item, it has written comments and it has proposed changes to the Administrative Rule. The
three areas are what we’ll just briefly call Family care, Wellness and Domestic Violence issues. I
recognize that these are public policy issues and they need the highest level of review in the
governmental process but that policy making review has to have a beginning, it has to have a
starting place. I'm going to suggest that today is that day. If we are to insure that we are an
employer of choice five and ten years down the road we must be putting some provisions in place
that at least incrementally that will be insured.

Studies have shown that there’s three key processes in organization there are people, strategy and
operations and it’s been shown that people are the most important, our workforce. West Virginia
state government must now begin planning for the staffing needs of the next five to ten years, we
must do that now. A conference board survey found that 56% of today’s workers nationwide are
unhappy and that 80% are unhappy with the work and life balance. Aggressive measures are
needed today in order to retain the workers of tomorrow. Between 1970 and 1990 on a national
basis, the number of single parent families with children under the age of 18 grew from 3.8
million to 9.7 million. It’s estimated that 22% of the American population can be classified as
the sandwich generation, meaning they are raising their children and taking care of aging parents
at the same time. Two thirds of the baby boom generation will care for elderly parents in the
next ten years and some of us already are. The average woman spends 17 years raising a child
and can expect to devote 18 years to taking care of an elderly parent. Baby boomers are the first
generation to be living while four or five generations of living relatives in the same household
and that is common. The frailties of old age and higher incidents of divorce that’s resulting in
households that include grandchildren, children, baby boomers, elderly parents and extended
family living arrangements, these are growing in great numbers. The next 15 years the 78
million baby boomers which make up 29% of the population will leave the workforce, taking
with them industry and organizational knowledge. On the other hand, generation X, which
makes up 16% of the population will be moving in. The gap leads the forecast of severe worker
shortages and heavy competition for the employees. If we don’t begin to plan strategically now,
to retain some of the baby boomers, most baby boomers said they will continue 1o work but it
will be at a place of employment of their choice. We have to be able to be that employer of their
choice and attract that limited talent that we’re going to be having a damage to our delivery of




services to the citizens of this state in state prisons, state hospitals, state parks and all the other
customers that we serve. Our knowledge is the most valuable asset of government, the
knowledge of our workers and we must be, take action to entice retirees (o stay an opportunity to
provide mechanisms for attracting the talent of the future. State government has already lived
through a massive loss of the historical and operational knowledge in the year 1989. We need to
learn from that, we had a brain drain in 1989. That’s my term I lived through it, knowledge
walked out the door on the early retiree program and we may never see that type of retiree
program again but with the baby boomer generation in the next 5 to 10 ycurs we may still
experience the same brain drain unless we can put some things in place to keep some of them and
attract workers of the future to be truly the employer of choice down the road.

Family care providing greater flexibility in the use of sick leave balances for family health care
would allow the employee to fulfill his or her family obligations and make responsible decisions
regarding the value of accrued leave for current health care needs of the immediate family
member versus the value of accrued leave at retirement. The five day allowance for family sick
leave assuredly is inadequate for the sandwich generation. An employee who bears responsibility
for the health care of both children and elderly parents five days to care for them in a twelve
month period 1s surely inadequate. The baby boomer generation is striving to care for children
and aging parents while fully meeting their work obligations. To allow employees greater
flexibility to care for family members may allow for earlier treatment and intervention of chronic
health conditions improving the health of many state residents and reducing direct and indirect
costs which will have a direct impact on our PEIA program for those insured. You’ll see
proposals there to improve, increase the family sick leave allowance from the current total of five
work days for a routine family illness and health care. A proposal to allow the use of paid sick
leave for immediate family members with an FMLA qualifying illness beyond the five days,
expand the definition of immediate family, provide for flex-time, tele-commuting and other
modified work schedules and an overall endorsement of job sharing and part-time work
schedules through cafeteria plan benefit options on a pro-rata basis. That's the item of family
care.

In wellness area, we recognize that in 2004 the state legislature acknowledged the health of the
economy of West Virginia is reflected in the health of its children, families and workers. The
legislature recognizes good health as basic human need. Obesity and its impact on the family is
an important concern to our state legislature. The state can have significant impact on many
families in West Virginia with the development of obesity prevention, smoking cessation and
other health related programs, The state can have significant impact on the needed lifestyle
changes through an aggressive wellness program that will educate parents and set an example for
other major employers to follow. According to the Center for Disease Control, a statewide
obesity prevention partnership is necessary to efficiently address the problems resulting from the
obesity epidemic in West Virginia. A statewide wellness initiative and the proactive action of
various state agencies is necessary to efficiently address obesity, smoking and other health related
1ssues common to our citizens. In this regard the proposal is that we, the Division of Personnel,
taking this concern play a roll and assist other agencies with their specific missions through
assistance in the areas of education, diligent health care and healthy activities. Specific proposals




are to provide for agency development of wellness programs, mandate PEIA oversite of an
agency sponsored wellness program, permit paid time off for employees health assessment prior
to any physical exertion in the state agency wellness program and establish parameters for the
employees paid time off for participation in PEIA endorsed wellness programs.

In the area of domestic violence, or actually I should say, prevention of. Studies conducted in
February of this year domestic violence perpetrators that activities that occur in the workplace
found that, this is based on a study out of the Maine Department of Labor, 74% had easy access
to the victim’s workplace, 21% had contacted the victim at the workplace in violation of a no
contact order, 75% of the victims are harassed on the job by the abuser either in person or by
telephone. About 18,700 incidents of work place violence are committed by someone who
they’ve had an intimate relationship with. 75 to 90% of all hostages taken in the United States
are related to domestic violence situations. Most batterers don’t exhibit the generalized
violence. 19% of the batterers reported a workplace accident or near miss due to thinking about
the relationship. The person conducting the abuse, the perpetrator wasn’t even there but their
mind was off and not paying attention. 19% reported an accident due to their mind wandering.
Domestic violence victims lost a total of nearly, this is nationwide, 8 million days of paid work,
the equivalent of 32,000 full time jobs. Domestic violence results in lost productivity through
chronic absenteeism, tardiness and excessive requests for time off, Distraction and inefficient
work habits due to stress, fear or fatigue work interruptions by the batterer need to deal with
family safety issues and increased turnover. 56 to 64% of battered women were an hour late for
work 5 times per month on a nationwide study. 42% were late to work, 75% of the victims were
harassed on the job by the abuser either in person or by telephone. 21% of the batterers had
contacted the victim at the workplace in violation of a protective order. 755 of the batterers used
work resources to contact or check on the victim 48% of the batterers have difficulty
concentrating at work 36% of sexual assault victims lost more than 10 days of work after being
attacked in 2000. 24 to 30% of abused working women reported losing their jobs due to
domestic violence situations. The Division of Personnel can have an impact on this issue and
raise awareness of the need for all employers in the state of West Virginia and all agencies in
West Virginia state government to do whatever 1s within their power to address the issue
impacting primarily women and their children. The Division of Personnel already is partnering
with the Division of Corrections and the West Virginia Coalition Against Domestic Violence and
developing a training session for our managers and supervisors on this session, half day session.
Making a large impact on the awareness of the 1ssue within West Virginia and educating
managers and supervisors to respond appropriately and serve as an example here for the private
sector in West Virginia. Specific examples, proposals are to permit paid time off using hearing
leave for the employee/victim to take formal legal actions necessary to obtain a safe living
environment for himself or herself or a dependent immediate family member. Additionally, the
proposal is to require supervisors to approve emergency annual leave or leave without pay at the
employee/victim’s option to seek professional assistance due to domestic violence. The third
proposal in this regard is to permit the use of sick leave when either the employee/victim or
employee/perpetrator is obtaining specialized assistance and yes we do have employed in our
22,000 sadly the perpetrators also. If they can acknowledge that they are then we should be
allowing them and encouraging them to use their sick leave for their healing. The cause and the
effect of domestic violence requires unique psychological assistance from qualified programs and




such assistance is directly related to the health and the well being of the employee victim and
dependents.

In closing, I think that we need to look at these public policy issues. Looking five, ten years to
the future and this is the beginning time to talk about these type of issues in the public policy
forum. Ithank you for the opportunity for making my remarks as a citizen and a public
employee, thank you.

Chairman Stump: Thank you Mr. Wells. Is there anybody else who wishes to speak that’s all I
have listed on the amendments to the Administrative Rule. If there isn’t then the meeting will be
closed. Written comments will be accepted until, as long as they are postmarked by midnight
tonight. The hearing on that is now closed.
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Department of Administration Bob Wise, Governor
Tom Susman, Acting Cabinet Secretary

est Virginia Division of Personnel s resowe. sowo

Eugene Stump, Chairman
. . . Rev. Paul Gilmer 4 Elizabeth Harter
Willard M. Farley, Acting Director Sharon Lynch

August 19, 2004

Ed Hamrick, Director

Division of Natural Resources
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

Dear Mr. Hamurick,

As Chairman of the State Personnel Board, I wish to thank you for sharing the proposed
amendments to the Division of Personnel Administrative Rule with your staff for their review
and for advising us that your agency has no comments.

In the next step of this process, the Agency Approved Proposed Rule (which will include
any additional and modified amendments) will be filed with the Secretary of State and the
Legislative Rule-Making Review Committee by August 27, 2004 and. It will be posted on our
web site www.state. wv.us/admin/personnel. The Agency Approved Proposed Rule should be
considered by the Legislative Rule-Making Review Committee at interim meetings tentatively
scheduled for September and/or October. If you have additional comments, you may direct them
to Debra Graham, Counsel, Legislative Rule-Malking Review Committee, Building 1, Room MB-
49,1900 Kanawha Boulevard, East, Charleston, West Virginia 25305.

Sincerely,

%D .4#476::;4/7
ugené Stump,

Chairman
State Personnel Board

TEL.: 304/558-3950 + Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:

304/558-1587
VISIT OUR WEBPAGE AT: www.state.wv.us/admin/personnel

THE DIVISION OF PERSONNEL IS AN EQUAL OPPORTUNITY EMPLOYER




Division oF NATURAL RESOURCES
Capitoi Complex, Building 3, Room 669
1900 Kanawha Boulevard, East
Charleston WV 25305-0660
TDD (304) 558-1439
TDD 1-800-354-6087

Bob Wise Fax (304) 558-2768 Ed Hamrick
Governor Telephone (304) 558-2754 Director
July 7, 2004

Willard M. Farley, Acting Director
WYV Division of Personnel
Building 6, Room 420

1900 Kanawha Boulevard, East
Charleston, WV 25305

Dear Mr. Farley:

This agency has reviewed the amendments to the Administrative Rule
of the West Virginia Division of Personnel referred to in your memorandum of
June 3, 2004, and has no comments concerning the proposed rule.

Sincerely yours,
Ed Ham%
Director

EH/hpb




Department of Administration Bob Wise, Governor
‘Tom Susman, Acting Cabinet Secretary

t Virginia Division of Personnel sue sessowe. somo

Eugene Stump, Chairman
) ) . Rev. Paul Gilmer 4 Elizabeth Harter
Willard M. Farley, Acting Director Sharon Lynch

August 19, 2004

Paul L. Nusbaum, Secretary

Department of Health and Human Services
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

Dear Secretary Nusbaum,

As Chairman of the State Personnel Board, I wish to thank you for sharing the proposed
amendments to the Division of Personnel Administrative Rule with your staff and having them take the
time to review them and to provide comments to you. Although you are not recommending any
modifications to our proposed amendments, the Division of Personnel staff will be pleased to respond to
your staff regarding the issues they have raised. '

Again, thank you for your participation in the process to amend this rule. In the next step of this
process, the Agency Approved Proposed Rule (which will include any additional and modified
amendments) will be filed with the Secretary of State and the Legislative Rule-Making Review _
‘Committee by August 27,2004 and. Tt will be posted on our web site www.state wv.us/admin/personnel.
The Agency Approved Proposed Rule should be considered by the Legislative Rule-Making Review
Committee at interim meetings tentatively scheduled for September and/or October. If you have
additional comments, you may direct them to Debra Graham, Counsel, Legislative Rule-Making Review
Committee, Building 1, Room MB-49, 1900 Kanawha Boulevard, East, Charleston, West Virginia

25305.
Sincerely,
g B
Fugepé Stump, Chairman
" State Personnel Board
TEL.: 304/558-3950 + Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:

304/558-1587
VISIT OUR WEBPAGE AT: www.state.wv.us/admin/personnel

THE DIVISION OF PERSONNEL IS AN EQUAL OPPORTUNITY EMPLOYER




Bob Wise
Governor

STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCDS

Office of the Secretary
State Capitol Complex, Building 3, Room 206
Charleston, West Virginia 25305
Telephone: (304) 558-0684 Fax: (304) 558-1130

MEMORANDUM

DATE: July 19, 2004

TO: Willard M. Farley, Acting Director
West Virginia Division of Personnel L/

FROM:  Paul L. Nusbaum, Secretary
RE: Amendments to the Division df Personnel Administrative Rule

As requested, the proposed amendments to the Administrative Rule of
the Division of Personnel have been shared with staff in this agency for review and

~ comment. The proposed revisions will improve the clarity and consistency of the

Rule and should be adopted.

Enclosed are copies of comments about the proposed changes that
were submitied by staff members.

Thank you for the opportunity tc offer comments on the proposed
amendments to the Rule. Questions may be directed to Mike McCabe at 558-
2072. '
PLN/smb

Enclosures

Paul L.. Nusbaum
Secretary




Department of Administration Bob Wise, Governor
Tom Susman, Acting Cabinet Secretary

est Vil‘g lnla DiViS ion O f P ers Onnel STATE PERSONNEL BOARD

Eungene Stump, Chairman
. . . Rev. Paul Gilmer 4 Elizabeth Harter
Willard M, Farley, Acting Director Sharon Lynch

August 19, 2004

Ms. Wyetta Fredericks, Deputy Commissioner
West Virginia Division of Corrections

112 California Avenue

Charleston, West Virginia 25305

Dear Ms. Fredricks,

As Chairman of the State Personnel Board, I wish to thank you for taking time to review
the proposed amendments to the Division of Personnel Administrative Rule and to comment on
an issue of interest to you. I am pleased to provide the following response to your comments.

Nationwide, state governments are known for their generous leave benefits, and West
Virginia’s are among the most generous. In 2004, West Virginia state government employees
will receive 15 paid days off for holidays, 18 paid days of earned sick leave, and (based on the
current average of 12 years of tenure for a state employee) 21 paid days of earned annual (l.e.,
personal) leave — a total of 54 days of paid leave. Based on the statewide average daily payroll,
each day of paid leave costs $3,030,965; annually the cost 15 $165,672,110.

In addition to paid leave, the Administrative Rule provides state employees with six
months of medical leave without pay and personal leave without pay at the employer’s discretion.
State employees are also covered by a Leave Donation Program and both the State’s Parental
Leave Act and the Federal Family and Medical Leave Act.

While there are many reasons employees may need or want to take time off from work,
and while many of these reasons are very compelling, it is the position of the Division of
Personne) that the current leave provisions more than adequately cover all of these contingencies.
When the cost of paid leave is also taken into consideratior, the Division cannot, in good faith,
recommend any additional paid leave without a comprehensive study of both the need for the
proposed leave and the short- and long-term fiscal implications of the added cost of such leave.

Again, thank you for your participation in the process to amend this rule. In the next step
of this process, the Agency Approved Proposed Rule (which will include any additional and
modified amendments) will be filed with the Secretary of State and the Legislative Rule-Making
Review Committee by August 27, 2004. It will also be posted on our web site at

TEL.: 304/558-3950 + Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:
304/558-1587
VISIT OUR WEBPAGE AT: www.state.wv.us/admin/personnel

THE NIVISINN (F PFRSONNEL 1S AN EQUAL QPPORTUNITY EMPLOYER




Ms. Wyetta Fredericks
August 19, 2004
Page two

www.state.wv.us/admin/personnel. The Agency Approved Proposed Rule should be considered
by the Legislative Rule-Making Review Comumittee at interim meetings tentatively scheduled for
September and/or October. If you have additional comments, you may direct them to Debra
Graham, Counsel, Legislative Rule-Making Review Committee, Building 1, Room MB-49, 1900
Kanawha Boulevard, East, Charleston, West Virginia 25305.

Sincerely,

4&4/ Tl e 5 % M/;

ugené Stump. Chairman
State Personnel Board
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Wyetia Fredericks, Chair
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Barbara Allen
WYV Supreme Court of
Appeals

Bill Charnock
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Howard E. Hill
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Steven Summer
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July 13, 2004

Williard M. (Max) Farley, Acting Director
WYV Division of Personnel

1900 Kanawha Blvd. E.

Charleston, WV 25305

Mr. Farley,

You may or may not be aware that West Virginia has one of the highest Domestic
Violence homicide rates in the country. The Governor’s Family Violence
Coordinating Council in partnership with the West Virginia Coalition Against
Domestic Violence, the West Virginia Division of Corrections and other arms of
Government have a continuous goal of creating a “Safer State of Family for West
Virginia”. In doing so, we realize that many victims of domestic violence have a
variety of critical needs in order to keep them and their children safe.

T would respectfully request that the Division of Personnel through the
Administrative Rule, carefully develop policy that recognizes leave needs of state
employees who are victims of domestic violence. Many times victims and/or
children have not only the need for medical treatment, but also, the ability to
relocate in order to obtain a safe haven for themselves and their children.

I understand that such policy will need to be carefully crafted so that it is not
subject to misuse, but insures that the state of West Virginia recognizes and
provides for the critical needs for victims of domestic violence.

In closing, please give my apologies to the Personnel Board, that I am unable to
attend this Public Hearing. I thank you and the Board for taking into
consideration and creating policy that helps facilitate a “Safer State of Family”
for the citizens of West Virginia.

Respectfully submitted,

! , .y _.//
A fuile Predeiets
i Ué/oﬂfi Vé /ﬁ?

Wryetta Fredericks
Deputy Commissioner, WV Division of Corrections

‘WF:th

112 California Ave - Bldg 4 Room 300

Charleston, WV 25305 304-558-2036 ext 18
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August 19, 2004

Mr. Jeff Black, Director

Human Resources Division

West Virginia Division of Highways
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

Dear Mr. Black,

As Chairman of the State Personnel Board, I wish to thank you for taking time 1o review the
proposed amendments to the Division of Personnel Administrative Rule and to comment on an issue of
interest to you., T am pleased to provide the following response to your comments.

We believe the proposed revisions to subdivision 14.1 should adequately address your concerns.
While the circumstances of irregular part-time employment complicate the compensation of such
employees for holidays, they must, in all fairness, be compensated in the same manner as regular part-
time employees. For practical purposes, the calculation of the pro-rated holiday entitlement should be
based on an employee’s full-time equivalent (i.e., FTE or time worked as compared to the employer’s
standard workweek for a full-time employee). For an irregular part-time employee, the FTE may need to
be adjusted at the end of the fiscal year when the actual time worked (not to exceed 40 hours in the
workweek) is known.

Again, thank you for your participation in the process to amend this rule. In the next step of this
process, the Agency Approved Proposed Rule (which will include any additional and modified
amendments) will be filed with the Secretary of State and the Legislative Rule-Making Review
Committee by August 27, 2004. 1t will be posted on our web site at www.state wv.us/admin/personnel.
The Agency Approved Proposed Rule should be considered by the Legislative Rule-Making Review
Committee at interim meetings tentatively scheduled for September and/or October, If you have
additional comments, you may direct them to Debra Graham, Counsel, Legislative Rule-Making Review
Committee, Building 1, Room MB-49, 1900 Kanawha Boulevard, Fast, Charleston, West Virginia
2530s.

Sincerely,

Ay
%éi&a/ Lo J L’:«r{/
ugene/stump, Chairman

State Personnel Board

TEL.: 304/558-3950 + Building 6, Roor 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:
304/558-1587
VISIT OUR WEBPAGE AT: www.state.wv.us/admin/personnel

THE NVISINAN ME PFRSONNF] 1S AN EOUAL OPPQRTUNITY EMPLOYER




Division of Highways
1900 Kanawha Boulevard East » Building Five » Room 110
Bob Wise Charleston, West Virginia 25305-0430 » 304/558-3505 Fred VanKirk, P. E.
Governor Secretary/Commissioner

July 15, 2004

MEMORANDUM

TQ: Max Farley
Division of Personnel

FROM: Jeff Black, Director 4§
Human Resources Division

SUBJECT: ADMINISTRATIVE RULE

This is in reference to the request for comments on the proposed changes to the
Administrative Rule.

Under Section 14.1(c), the Division of Highways suggests that the language be structured
in some way to indicate that part time employees are eligible for time off with pay in proportion
to the amount of time they would have worked in the week of the holiday as if the holiday had
not occurred, as compared to the employer’s standard work week.

In practice, our part time permanent employees do not always work the same schedule or
number of hours each week. It has in the past been very confusing as to the number of hours for
which employees should be compensated for holidays. The above language would help clarify
the method by which such time off with pay would be calculated.

Thank you for your attention to this matter.

JB:r

E.E.Q/AFFIRMATIVE ACTION EMPLOYER
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August 19, 2004

Ms. Susan F. Evans
P.O.Box 9127
Huntington, West Virginja 25704

Dear Ms. Evans,

As Chairman of the State Personnel Board, I wish to thank you for taking time to review
the proposed amendments to the Division of Personnel Administrative Rule and to comment on
an issue of interest to you. 1 am pleased to provide the following response L0 your comments.

Nationwide, state governments are known for their generous leave benefits, and West
Virginia’s are among the most generous. In 2004, West Virginia state government employees
will receive 15 paid days off for holidays, 18 paid days of earned sick leave, and (based on the
current average of 12 years of tenure for a state employee) 21 paid days of earned annual (1.e.,
personal) leave — a total of 54 days of paid leave. Based on the statewide average daily payroll,
each day of paid leave costs $3,03 0,965; annually the cost is $163,672,110. :

Tn addition to paid leave, the Administrative Rule provides state employees with six
months of medical leave without pay and personal leave without pay at the employer’s discretion.
State employees are also covered by a Leave Donation Program and both the State’s Parental
Leave Act and the Federal Family and Medical Leave Act.

While there are many reasons employees may need or want to take time off from work,
and while many of these reasons are very compelling, it is the position of the Division of
Personnel that the current leave provisions more than adequately cover all of these contingencies.
When the cost of paid leave is also taken into consideration, the Division cannot, in good faith,
recommend any additional paid leave without a comprehensive study of both the need for the -
proposed leave and the short- and Jong-term fiscal implications of the added cost of such leave.

Again, thank you for your participation in the process to amend this rule. In the next step
of this process, the Agency Approved Proposed Rule (which will include any additional and
modified amendments) will be filed with the Secretary of State and the Legislative Rule-Making
Review Committee by August 27, 2004. It will also be posted on our web site at

TEL.: 304/558-3950 4+ Building 6, Room 420, 1500 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:
304/558-1587
VISIT OUR WEBPAGE AT: www.state. wv.us/admin/personnel
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www.state. wv.us/admin/personnel. The Agency Approved Proposed Rule should be considered
by the Legislative Rule-Making Review Committee at interim meetings tentatively scheduled for
September and/or October. If you have additional comments, you may direct them to Debra
Graham, Counsel, Legislative Rule-Making Review Committee, Building 1. Room MB-49, 1900
Kanawha Boulevard, East, Charleston, West Virginia 25305.

Sincerely,

o el

Fugere Stump, Chairman

State Personnel Board
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Susan F. Evans

P.0O. Box 9127
Huntington, WV 25704
July 13, 2004

PUBLIC HEARING COMMENTS
Domestic Violence

Domestic Violence is & setions and pervasive iliness to society that spreads from
peneration fo generafion and impacts the formafive and developmental lives of our children and
the Future of the State. Domestic Violence is a societal issue with extensive govemmental
responsibility to.address both the incidence. of the wviolence and also the aftermath o the victims
and the circle of impast Each and every citizen of this State is impacted by the resulis of

—— . Domestic Violence and-sach-and-every-citizen-carries a responsibility to.protect the-innocent.and... - ———. ..
intervene for fhe vichim whenever possible. For this reason, I recommend changes i the
Division of Personnel’s ddministrative Rule to acknowledge the issue of domestie violence and
provide appropriate mechaniams for State agencies to respond as employers to both victims and
perpetrators of Domestic Viclence, State govemment, as the largest emplover i the Stale, has
the opportunity and responsibility to increase awareness of this serious issue and set a standard

for the private sector o follow.

In 1997, West Virginie law enforcement agencies received approximately 10,000 complaints of
domestic violence! “In 1999, 43.7% of homicides gocmrring in West Virginia involved victims of
family/domestic violence™? In fiscal year 2000-2001, licensed domestic violence programs in West

Virginia provided services to nearly 18,201 persons.® A domestic homicide occurs in West Virginia
approximately every 14 days.’

fn & survey on the increese in incidences of family violence, Sraus and Gelles reported the rate of
hshand-to-wife violence was 113 per 1000 couples’ A shightly more recent swrvey by The
Commonweslth Fund reported 84 of cvery 1000 women living with or married {o & man reporicd abuse in
the last year* Applying these statistics to the “commuaity of State employment™ it can be predicted that
1,680 to 2,260 Staix employees ars experiencing violence in their domestic relationships.

Tn West Virgiuis Code § 48-27-101, anr Legisiatare has declarad:

+ “Every person hss a right o be aafe and secure in his or her home and family
and fo be free from demestic violence;

+ Domestic viclence can be deterred, prevenied or reduced by legal infervention
that treats this problem with the seriousness that if deserves; and

+ Domestic violence is 8 major health and law-enforeement problem in this siaie
with enormous costs to the state in both dollars and human lives.®

 For State governmeit. & an emplover and as a public service provider, there are both direct and
indiract costs due to domestic violence.




1. Productivity: Productivity losses account for 51.8 billion each year according to a report by
the Centers for Discase Contro! and Prevention,”

Emplovee-Victim — Various statistics show:

o 56-64% of battered women arrive at work an hour late five times per month®

»  36% of scxual assanlt victims lost more than 10 days of work after the attack, in 2000
»  24-30% of abused women reporied losing their jobs due to the domestic violence®

s 75-90% of all hostages taken in the United States are relatsd to domestic violence’

(e - A recent 2004 study of batterer’s activitics while at work relcascd by the
Maine Department of Labor and Family Crisis Services included:
s 75% used work fime to express remorse/anger, check-up-on, pressure or threaten the victim
»  42% were late to work'®

. Health Care Costst “The medical-relaizd costs of phvsical acts of domestic violence cxc:cd

$58hﬂkan43:‘.hycarT‘h:fbmsﬁnmwmimmJnngﬁ-nmcbmmmgthcmsdmalhmms_nwpﬂdalsn e e

add to the indirect expenses of domesfic violence, Of this iotal, nearly $4.1 billion is for direct medical
and mental health care services™ Health Affairs Magazine reports that 1.5 million women seek medical
treatment for injuries relat=d to abuse ecach year.!! '

3. Empioyer Liabilitys The likelihood of murder of battered women by their abusers increases
after they have taken action to end the relationship. When domestic violence is acknowledged and the
victim takes action to protect him or hersclf, their personal endengerment and the employer’s risk rises, It
is csscntiel that the employer take necessary meesures to increase the victim®s safsty at the workplace.
Emplovers need to provide employes victims the opportunity, in whatever way possible, to reveal his or
her sitnation so the security can be enhanced and protective measures taken. Likewiss, the smployer muost
also appropriatcly dsal with the perpetrator’s activities while on company time. A 2004 study of
domestic violence perpetrators revealed that impact on the workplace by the offenders included:

s 73% of supervisors were aware of the offender’s arrest but only 15% told fhe employee that

domestic abuse is & crime!?
s Less than 10% of batterers have poor impulse control. Domestic violence is & planned pattern of

toercive control, 2 chosen behavior™

4, Mission-Based Services of State Government: The effect of domestic violence impacts
State government and the citizens-tax payers of this State in a multitude of ways. Domestic viclence
underlics meny other medical and social services issues that are the responsibility of government.
Government service areas of responsibility and acconntability include:

Police, Criminal Justize, Legal Services: Police response and arrests; prison and detention:
probation and parole; prosscution in criminal, eivil, family or juvenile court; custody litigation, and child

support enforcement.,

s  $15.513 was the average annual cost per inmate for all Staie and Federal correctional facilifies
{nationwide) in 1990, according to the U.S. Department of Justice

¢ 20,170 male prisoners were incarcerated for harming an intimate partner in 1991 1




Social Scrvices: Domestic violence intervention, prevention cducation, smergency hotlines,
victim and perpetrator counseling, job trainmg, advocacy programs, and training costs for police and
medical personnel.

Modicat Services: Medicaid, free clinics, teen pregnancy, and infant toxicology screenings.

Proiective Services: Child protective servicss, foser care; adult protective services; counscling
and juvenile intervention, rehabilitation or detenfion.

50% of the 256,000 children in foster care (1995 cstimate) are victims of child abusc™®

45-59% of child abuse cases involve the mother also being abused™®

£3 5 billion in federa! foster care expenditures mder Title IV-E i 1993 1

New York State spends $13,600 per child per year for foster care, excluding protective services
20% of men Who were violent toward women parmers had physically abused & child according to
- .. variousresearch.some studies estimated & 50-75% inoidefCeLAle - - - v e o

17

e Bogiety;- Impact on-fhe ...gcncral.-puhﬁcwim:hldcs‘.nnsmpioymcm. under-=mployment, charitable

giving, volunizer activities, emergency hotlines, and nin-sway childrer {0 name & few.

5, Safety: Domestic violence shelters m West Virginia provided 15,203 nights of cmergency
chelter 10 1442 children, in addition to the domestic violence victims in fiscal year 1998-96." Other
necessary living needs are provided by governmental or nonprofit groups and mciudes 13 asround-the-
clock emergency shelters, poblic housing, employment programs, job treining, public assistance, food
stamps, and governmental works programs.

11% of homeless women in family sholters roport that fhcy have beez batiored™

15399 of women receiving public assistance are current victims of physical abuse™

$68 per person per day for housing and ssrvices expended by The Women Agsinst Abuse Conter
in Philadclphie, & relatively well-fundcd sheler. Nationally representative cost figures for
shelters are unavailahle ™

Domestic Violence 15 & crime prodomingtely ageinst women and children. Ninsty percent of
single-parent families are headed by females and single mothers with dependent children have the highest
rate of poverty across all demographic groups. Approximately 60 percent of U.S. children living in
mother-only families are impoverished, compared with only 11 percent of two-parcnt familics.? While
the mother-only housecholds clearly are not all the result of Domestic Violence, financial dependency
upon the parpetrator is one tacic commonly used by batterers used to control the victim. Any measures
that can be taken by cmplover’s to assist the victim in protecting his or her family’s physical well being
and financial security will increase the Hkelthood that escape may be possible and the Domestic Violencs
cycle broken.

It makes obvious financial and moral sense that the State address the issue of Domestic Violence
in cvery way possible. The Department of Administration and the Division of Personnel are service
sgencies.  Our role in government is 1o provide support 1o the other migsion specific agencies and
facilitate the accomplishment of their goals, Any activitics that we can undoriake to assist the 2Eeneics
will increase our value to both government and the citizens of the State and improve our image. The
changes recommended to the Administrative Rule will have litlle financial impact on the operations of
State government, but will have a significant impact on the lives of the fow that Can and do takc
advantage of the opportunities provided. The changes recommended also nrovide agencies with




information, 1ol otherwise availabie, that will facilitate their ability to take protective and security
measures necessary to protect the victim, co-workers, and control work behaviors of the batterer.

There arc scveral ways that State government. as an employer, can address the issue of domestic
violence.

e The Division of Personnel, in parmership with the Division of Corrections and the West Virginia
Coalition Against Domestic Violence, i currently doveloping & half-day framing scssion for
management staff. It is believed that this activity will make a large impact on awareness of the
issue within West Virginie, educate managers and supervisors to respond appropriately, and serve
as an cxampie for private sector employers. Similar training can and shouid be developed for
rank and file employees to ephance the community swareness of the problem and guide
employees in constructive ways ie which = co-worksr may appropriately address or respond
to suspected or actual cases of domestic violence including child abuse.

. Additionally, it is cstimated that 25% of workplae issucs such e abscntecism, lower

government can also nddress these issnes by defining appropriate use of iegve benefits in
domestic violence situations and documentation required.

The Adminisgative Rule can be ravissd fo insure sn employee’s ability o ssck hclp for Domestic
Viclance 15502

¢ Add the jegal deimition af domestic vinience;

+ Peormit paid time off using hearing loave for the employee-viciim fo fake the iegail
actions necessary to obtain a safe living ecvironment for himsell or berself or =
dependent immediate faraily member. Permitting the use of hearing ieave for appropriate
legal action encourages sccking polics protection end documentation of the problem for the
victim and dependents, provides an avenus of assistance to the victim in developing & safely
plan, and also places the sgency on notice that enkanced work place sconrify measures may
be appropriste.  Specific mcommendstions include the foliowing changes to fhe

Adpriristrative Rule:

» Reguire supervizors to approve “emergency” ancual lemve or leave withount pay, =f the
employee-victim's option, to seck professional sssistance due fo domestic violence. In
view of the number of victims that reportzd losing their jobs due to domestic violence, such
leave should be allowed and permitted without documentation as Jeave abuse.

s Permit the use of sick leave when either the eruployee-vietim or employee-perpeirator is
obtaining specialized assistance. The cause and effect of domestic violence requires onique
psychological assistance from qualified programs and such assistance is directly related {o the
health and well-being of the employee-victim and dependents.

productivity, tumover and excossive use_of medical benefits are due 1 family violence, State
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Mr. James D. Wells

West Virginia Division of Personnel
1900 Kanawha Boulevard, East
Charleston, West Virginia 253035

Dear Mr. Wells,

As Chairman of the State Personnel Board, I wish to thank you for taking time to review
the proposed amendments to the Division of Personnel Administrative Rule and to comment on
issues of interest to you. ] am pleased to provide the following response to your comments.

Nationwide, state governments are known for their generous leave benefits, and West
Virginia’s are among the most generous. In 2004, West Virginia state government employees
will receive 15 paid days off for holidays, 18 paid days of earned sick leave, and (based on the
current average of 12 years of tenure for a state employee) 21 paid days of earned annual (i.e.,
personal) leave — a total of 54 days of paid leave. Based on the statewide average daily payroll,
each day of paid leave costs $3,030,965; annually the cost 15 $163,672,110.

In addition to paid leave, the Administrative Rule provides state employees with six . '
months of medical leave without pay and personal leave without pay at the employer’s discretion.
State employees are also covered by a Leave Donation Program and both the State’s Parental
Leave Act and the Federal Family and Medical Leave Act.

While there are many reasons employees may need or want 10 take time off from work,
and while many of these reasons are very compelling, it is the position of the Division of
Personnel that the current Jeave provisions more than adequately cover all of these contingencies.
When the cost of paid leave is also taken into consideration, the Division cannot, in good faith,
recommend any additional paid leave without a comprehensive study of both the need for the
proposed leave and the short- and Jong-term fiscal implications of the added cost of such leave.

Again, thank you for your participation in the process to amend this rule. In the next step
of this process, the Agency Approved Proposed Rule (which will include any additional and
modified amendments) will be filed with the Secretary of State and the Legislative Rule-Making
Review Committee by August 27, 2004. It will also be posted on our web site at

TEL.; 304/558-3950 + Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:
304/558-1587
VISIT OUR WEBFPAGE AT: www.state.wv.us/admin/personnel
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www state. wv.us/admin/personnel. The Agency Approved Proposed Rule should be considered
by the Legislative Rule-Making Review Committee at interim meetings tentatively scheduled for
September and/or October. If you have additional comments, you may direct them to Dcbra
Graham, Counsel, Legislative Rule-Making Review Committee, Building 1, Room MB-49, 1900
Kanawha Boulevard, East, Charleston, West Virginia 25305.

Sincerely,

f,
é/é‘?q{—i:" ez lff
Eugene’Stump, Chairman

State Personnel Board
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July 14, 2004

PUBLIC HEARING WRITTEN COMMENTS
FAMILY CARE
(Childcare/Eldercare)

With passage of the Parental Leave Act in 1989, the State legislature recognized
that the dual income nature of family life in West Virginia has placed a strain on State
employees’ ability to meet the medical and nurturing needs of their children. The
legislature chose to provide employees with additional opportunities to meet the needs of
family without putting their jobs at risk. On the federal level, Congress also recognized
this need in 1993, and enacted the Family Medical Leave Act (FMLA).

Increasing opportunities for employees to use accrued and unused sick leave in
conjunction with FMLA may impact productivity, however, the right to be absent already
exists under both federal and State law. It does not increase any monetary benefit already
accruing, but does allow greater use of accrued sick leave benefits where a serious family
need exists. Under Generally Accepted Accounting Practices (GAAP), each employee’s
standing sick leave balance currently represents an unfunded State liability. The sick
leave benefit for State employees can be utilized as personal or family medical needs
arise throughout the employee’s career and any standing balance can be converted to
paid-up insurance premiums or additional State service upon retirement.

Providing greater flexibility in the use of sick leave balances for family healthcare
needs allows the employee to fulfill his or her family obligations and make responsible
decisions regarding the value of the accrued leave for current healthcare needs of an
immediate family member versus the value of the accrued leave at retirement. The health
of West Virginia’s populace has been reported as the worst in the nation in several
categories, including obesity and far worse than the national average in many other areas.
Adequate healthcare is an issue impacting governmental health insurance costs and
quality of life, in addition to direct employment issues, such as attendance and

productivity.

Preventative healthcare, early medical intervention and health education are all
well-documented methods of improving the lives of the citizenry and reducing healthcare
costs to employers and employees alike. Currently, the capacity to seek preventative and
immediate-need health care is limited in the Administrative Rule to only members of the
employee’s immediate family and to five days of paid sick leave per year. For the
average family that includes two children, this barely allows for preventative dental and
physician appointments twice a year and little or no paid time off for sports physicals and
any illness that may require parental attention or medical care. The five day allowance
most assuredly is madequate for the “sandwich generation” employee who bears




responsibility for the healtheare of both children and elderly parents. The Baby Boomer
generation is striving to care for children and aging parents, while fully meeting work
obligations. This is the first generation where single parenting and working wives have
significantly impacted the ability of care givers to meet the needs of the dependant family
members. Ninety percent of single-parent families are headed by females (Kirby).

To allow employees greater flexibility to care for family members may allow for

earlier treatment and intervention of chronic health conditions, improve the health of
many State residents, and also reduce direct and indirect costs of poor health of State

employees and their families.

There are a variety of ways that the Administrative Rule can be revised to improve
an employee’s ability to obtain better health care for immediate family members:

e Increase the family sick leave allowance (paid sick leave) from the current
{otal of five work days per year for routine family illnesses and health care

o Allow the use of paid sick leave for immediate family members with a
FMLA- qualifying illness

¢ Expand the definition of Immediate Family
¢ Provide for flextime, telecommuting and other modified work schedules
» FEndorse job sharing and part-time work schedules through cafeteria plan

benefit options on a pro-rata basls

BIBLIOGRAPHY
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PUBLIC HEARING WRITTEN COMMENTS
WELLNESS PROGRAMS

The 2004 State Legislature acknowledged that “the health of the economy of West Virginia is
reflected in the health of its children, families, and workers.” The Legislature recognizes good
health as a basic human need. They have resolved that health care should be a primary social
benefit, similar to education and police protection, essential for community stability and

economic development.

Obesity is one major health care issue in this State that has low cost intervention options.
According to the National Center for Chronic Disease Prevention and Health Promotion,
nationally the prevalence of obesity is growing rapidly.! West Virginia’s statistics on obesity
reflect this same trend, almost doubling from 15% in 1990 to 27.5% in 2002, The obesity rate
among West Virginia adults is now considered to be at epidemic Jevels.” Additionally, another
36% of West Virginia’s population is reported as being overweight.! The obese and overweight,
a total of 64% of West Virginia’s adults, are at risk for or already have serious health conditions
that impact their overall finances, productivity and quality of life. In addition, according to the
WV Department of Health and Human Resources, 40% of West Virginia’s children are found to
be either overweight or obese and 22% of middle and high school students report that they
engage in little or no strenuous physical activities. Less than 40% of these students are able to

pass the President’s Physical Fitness Test.*

“Despite the proven benefits of physical activity, more than 60% of American adults do not get
enough physical activity to provide health benefits. Unhealthy diet and physical inactivity play
an important role in many chronic diseases and conditions, including type II diabetes,
hypertension, heart disease, stroke, breast cancer, colon cancer, gall bladder disease, and
arthritis.”! During the 2004 Legislative session, the House noted that “the deleterious effects of
obesity on chronic disease risks; its multiplicity of causes; its persistence from childhood into
adulthood . . . all argue for increased attention to the healthy prevention of excessive weight gain
starting as early in life as possible.”

The Legislature has determined that “the health care crisis in this State can be effectively
addressed and resolved through the determination of various State agencies.”® Reversing these
current trends . . . will require a multi-faceted approach as well as active participation of health
officials, researchers, educators, and legislators in the formulation of obesity prevention
programs.” This societal challenge can be dealt with through a host of treatments such as, but
not limited to: family education; physical activity; healthy nufrition; behavior modification;
public health resources; and policy development.’

The cost of health care is growing at a faster rate than any other expense item.” Health spending
accounts for nearly 15% of the nation’s economy, the largest share on record, and is rising at a
rate far faster than inflation.® Nationwide, each year, over $33 billion in medical costs and $9




billion in lost productivity (due to heart discase, cancer, stroke, and diabetes) are attributed to
poor eating habits.! According to 2002 statistics of the National Center for Chronic Disease
Prevention and Health Promotion, 64% of West Virginians were at risk for health problems
related to being overweight and 28% were at risk for smoking-related illnesses. ' Medical costs
are a huge financial burden to all the citizens of West Virginia, including those w1t1 medical
benefits and those using various governmental programs or free treatment options.” For West
Virginia Stale government, as an employer, the cost of health care 1s a large drain on State
resources in financial costs, human resource productivity costs, and service obligations.

It is a goal of the Public Employees’ Insurance Agency to introduce low-cost or no direct cost
wellness programs and positive lifestyle change programs (smoking cessation, weight-loss,
nutrition, and exercise) to State insurance enrolleces. If successful such programs dealing with
individual health management and control of chronic illnesses can have a dramatic 1mpact on the
upward spiral of insurance premiums and healthcare costs for State employees. Wellness
programs may also increase productivity of the work force through reduced absences due to
illness, medical treatments and family care. It is estimated by the Centers for Disease Control
that if “10% of adults began a regular walking program, $5.6 billion in heart disease costs could

51
be saved.’

This health crisis is impacting the economic stability of our families and our children’s futures.
The Legislature, in 1989, addressed one growing crisis in the State affecting the stability of our
families. The Parental Leave Act, West Virginia Code § 21-5D-1, addressed the need for the
love, nurture, and education of our children by providing an employee up to 12 weeks of leave to
tend to the needs of his or her family. Of equal importance is the prevention of the
incapacitation of a parent or child due 1o a treatable condition caused by poor lifestyle choices.

Clearly, obesity and its impact on the family is an important concern of the State Legislature.
The State, as one of the largest employers, can have a significant impact on many families in
West Virginia with the development of obesity prevention, smoking cessation, and other health
related 1:>rogr.enns.5 These programs including but not limited to: family education; physical
activity; healthy nutrition; and behavior modification, can be delivered directly to employees at
little or no direct cost. The greatest impact to reducing childhood obesity will be through the
education and healthy lifestyles of their parents. The State, as an employer, can have a
significant impact on the needed lifestyle changes through an aggressive Wellness Program that
will educate parents and set an example for other major employers to follow. According to the
Centers for Disease Control, “A statewide obesity prevention partnership 1s necessary to
cffectively address the problems resulting from the obesity epidemic in West Virginia.” A
statewide wellness initiative and the proactive action of all agencies is necessary to effectively
address obesity, smoking and other health related issues common to the citizens of this State.

The state of physical health of the citizens of this State impacts the overall economy of the State
in a multitude of ways. A healthy economy requires healthy and productive citizens. Chronic
illness and disability impacts our ability to education our children, to provide current and
potential employers with a productive work force, to provide efficient and effective
governmental services, to provide and fund adequate health care. Poor health of the majority of




the population base impacts the ability of the healthy and productive to care for the chronically
incapacitated and disabled.

Many agencies must be involved in a serious initiative to educate and motivate the citizens of the
state to improve their health. Each agency bears a responsibility to participate in the objectives
of the government. This is one concern of the Legislature that the Division of Personnel can play
a role and assist other agencies with their specific missions through assistance in the areas of
education, diligent healthcare and healthy activities.

RECOMMENDATIONS:

e Provide for agency development of Wellness Programs
e Mandate PEIA’s over-sight of any agency sponsored Wellness Programs

e Permit paid time off for employee health assessment prior.to any physical exertion in
State agency Wellness Programs

e Establish parameters for employee’s paid time off for participation in PEIA endorsed
Wellness Programs

REFERENCES:

' "Preventing Obesity and Chronic Diseases Through Good Nutrition and Physical Activity.” Prevention
Effectiveness Fact Sheets, National Center for Chronic Disease Prevention and Health Promotion, July

2003,

? Bugenia Thoenen and Jessica G. Wright, “Obesity: Facts Figures Guidelines,” West Virginia
Department of Health and Human Resources, December 2002,

3 “Overweight and Obesity, State Programs: West Virginia,” U. S. Department of Health and Human
Services, Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention
and Health Promotion, Division of Nutrition and Physical Activity, January 2004.

4 House Concurrent Resolution No. 37, 2004 Regular Session of the State of West Virginia Legislature.

5 House Concurrent Resolution No. 8, 2004 Regular Session of the State of West Virginia Legislature.

§ House Concurrent Resolution No. 9, 2004 Regular Session of the State of West Virginia Legislature.

7 Behavioral Risk Factor Surveillance System, Centers for Disease Control, 2002.




PROPOSED ADMINISTRATIVE RULE LANGUAGE IN RECOMMENDATION #15A.:
(Training and Development — Wellness Programs)

Section 23. Training and Development — Emplovee selection for training and development
opportunities shall be consistent with established agency and Division of Personnel nomination

procedures, as set forth below.

23.1. Agency Responsibilities —

(a), Each agency is responsible for providing functional training to employces of the
agency based upon the agency’s needs and resources and the employee’s needs and capabilities.
Selection of employees for training and development shall ensure equal opportunity and shall not
discriminate on the basis of race, sex, age, religion, national origin, political affiliation,
disability, or any other non-job related factors.

(b). An acency mayv establish a Wellness Program in conjunction with the Public
Emplovees Insurance Agency. The program should include the approval of the employee’s
nhvsician prior to participation in any activities involving physical exertion, An_approved
program mayv include up to three hours work time for initial employee health assessment and
agencies mav permit up to 30 minutes work time per day, or equivalent, for agency organized

wellness activities,




James D. Wells
July 14, 2004

PUBLIC HEARING WRITTEN COMMENTS
DOMESTIC VIOLENCE

Nearly one in three women reports having been LIC]\Cd hit, choked, or otherwise physically
abused by a significant other at some point in her life.! Domestic violence accounts for 21% of
the violent crimes experienced by women in the United States, and two percent of violent crimes
against men. Thirty percent of female murder victims and six percent of male murder v1ct1ms In
the United States are killed by people with whom they have had an intimate relationship.> “In

1999, 43.7% of homicides occurring in West Virginia involved victims of family/domestic

violence.”

Governor Wise has proclaimed, “it is fitting to set aside special time to bring this issue, i.e.
Domestic Violence, to the attention of all West Virginians so they can become better Informed
about and involved in programs to eliminate this epidemic from our society . * In 2001, the
Govermnor issued an Executive Order stating, “WHEREAS, there is a need to iIlCI'GdSE public and
professional awareness of the complex dynamics of family/domestic violence and its prevention;
to train and offer technical assistance to communities and professionals who handle 1ssues of
family violence; to collect, analyze and disseminate data and information regarding family
violence; and to analyze existing policies, services and resources and determine what is
necessary to prevent family and domestic violence . 7 Additionally, the Legislature has gone
on record as assuring “victims of domestic violence lhe maximum protection from abuse that the
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law can provide.

Domestic Violence is a societal issue that affects all citizens. It is just as importantly an issue
requiring the attention and appropriate response from employers.

1. EMPLOYER LIABILITY: Employers are responsible to provide safe working conditions
for both the employee-victim and co-workers. Employers bear the liability for any incidents of
violence, whether domestic or not, that may occur at the workplace. It is essential that
employers take any necessary measures to insure the safety of all employees while at the
workplace. This mandate is especially difficult if the employer is unaware that a domestic
violence victim is currently employed. The employer needs to be aware of the situation in order
to make any changes necessary to insure the safety of the victim and other staff. Any procedure
that may alert the employer to such risk, at the employees choice, will facilitate the increased
surveillance and security that may be needed. Likewise, the employer must also appropriately
deal with the perpetrator’s activities while on company time. A study conducted in February of
this year of domestic violence perpetrators’ activities in the workplace was released by the Maine
Department of Labor and Family Crisis Services. Facts of significant importance to employers

regarding batterers mclude:

% 74% had easy access to the victim’s workplace’
$  21% had contacted the victim at the workplace in violation of a no-contact order’
¥  75% of victims are harassed on the job by the abuser either in person or by telephone®




About 18,700 incidents of wmkplaoe violence are committed by an intimate’

75-90% of all hostages taken in the U.S, arc rclatcd to domestic violence situations'
Most batterers don’t exhibit “generalized violence''

19% reported 2 workplace accident or near miss due fo thinking about the relationship'?
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2. WORK PRODUCTIVITY: According to the Centers for Discase Control, domestic
violence victims lose a lotal of nearly 8.0 million days of paid work, the equivalent of more than
32,000 full-time jobs." In the workplace, domestic violence results in lost productivity through
chronic absenteeism, tardiness, and excessive requests for time off; distraction and inefficient
work habits due to stress, fear or fatigue; work interruptions by the batterer; need to deal with
family safety issues; and increased turnover. The impact of domestic violence on the work
productivity of the employee and co-workers make this issue one of concern for all employers.

Significant impact on the workplace included:

56-64% of battered women were an hour late for work five times per month'®
42% of batterers were late to work'?
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75% of victims are harassed on the job by the abuser either in person or by telephone®
21% of batterers had contacted the victim at the workplace in violation of a protective order’’

75% of batterers used work resources to contact or check on the vietim'
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48% of batterers had difficulty concentrating at work"?
S 36% of sexual assault victims lost more than 10 days of work after being attacked in 2000

¥ 24-30% of abused working women reported losing their jobs due to the domestic violence
situation'®

3. HEALTH CARE: The estimated health-related costs of sexual and physical assault,
stalking, and homicide by intimate partners include nearly $4.1 billion for direct medical and
mental health care.!* For the employer, the health care required impacts productivity and also
the costs of insurance premiums for all the insured in the plan. The average charge for medical
service 1o abused women, children, elders, and men is $1,633 per person per year, excluding
psychosocial or follow -up care, based on a study published m 1992 and conducted at Rush
Medical Center.!” Increased medical expenses affect the employer’s and the employee’s
expenses through increased insurance premiums, health care costs, and possible benefit

reductions.

4. MISSION-BASED SERVICES OF STATE GOVERNMENT: It is also important to
remember that the effect of domestic violence impacts State government and the citizens-tax
payers of this State in a multitude of other ways separate from, but no less important than, the
issue of managing the human capital of the employer, the State of West Virginia. The Division
of Personnel is but one small part of the administration of State government as an employer. It’s
primary function is to assist the other agencies in meeting their goals and fulfilling their
purposes. Domestic violence is a component in a number of the responsibilities and financial
obligations of State government. Every State agency should do whatever is proper to assume
part of the responsibility for meeting the mission of State government as a whole. Domestic
violence places a burden on many governmental agencies including but not limited to:




Police, Criminal Justice, Legal Services
Social Services

Medical Services

Adult and Child Protective Services
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The actions that the Division of Personnel is capable of taking, while minor and may only benefit
a few, can have an impact on the issue and raise awareness of the need for all employers and all
agencies to do whatever is within their power to address this issuc impacting primarily the
women and children of this State. Even one small action can have a rippling effect throughout

the State.

5. SAFETY: Domestic violence services are available in every county in the State and include
shelters, emergency hotlines, support services, legal advocacy, counseling, battered women’s
support groups, and children’s services.  Thirteen community-based programs provide
emergency shelters around the clock. Both federal, Violence Against Women Act of 1994, and
State law make domestic violence a crime with both civil and criminal penalties.

RECOMMENDATIONS:
There are several ways that State government, as an employer, can aid in addressing the issue of

domestic violence. The Division of Personnel, in partnership with the Division of Corrections
and the West Virginia Coalition Against Domestic Violence, is currently developing a half-day
training session for management staff. It is believed that this activity will make a large impact
on awareness of the issue within West Virginia, educate managers and supervisors to respond
appropriately, and serve as an example for private sector employers.

Additionally, it is estimated that 25% of workplace issues such as absenteeism, lower
productivity, turnover and excessive use of medical benefits are due to family violence. State
government can also address these issues by providing for and defining appropriate use of leave
benefits in domestic violence situations. Additionally, permitting use of hearing leave for
appropriate legal action provides some degree of safety, to the victim and dependents, and also
places the agency on notice that enhanced security measures may be appropriate. Specific
recommendations include:

e Permit paid time off using hearing leave for the employee-victim and dependents to take
formal Jegal actions necessary to obtain a safe living environment for himself or herself

or a dependent immediate family member

e Require supervisors to approve “emergency” annual leave or leave without pay, at the
employee-victim’s option, to seek professional assistance due to domestic violence

e Permit the use of sick leave when either the employee-victim or employee-perpetrator 1s
obtaining specialized assistance. The cause and effect of domestic violence requires
unique psychological assistance from qualified programs and such assistance is directly
related to the health and well-being of the employee-victim and dependents
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Ms. Sharon Hormn

West Virginia Division of Personnel
1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

Dear Ms. Hor,

As Chairman of the State Personnel Board, I wish to thank you for taking time to review
the proposed amendments to the Division of Personnel Administrative Rule and to comment on
issues of interest to you. T am pleased to provide the following response to your comments.

Nationwide, state governments are known for their generous leave benefits, and West
Virginia’s are among the most generous. In 2004, West Virginia state government employees
will receive 15 paid days off for holidays, 18 paid days of earned sick leave, and (based on the
current average of 12 years of tenure for a state employee) 21 paid days of earned annual (1.e.,
personal) leave — a total of 54 days of paid leave. Based on the statewide average daily payroll,
each day of paid leave costs $3,030,965; annually the cost is $163,672,110.

In addition to paid leave, the Administrative Rule provides state employees with six
months of medical leave without pay and personal Jeave without pay at the employer’s discretion.
State employees are also covered by a Leave Donation Program and both the State’s Parental
Leave Act and the Federal Family and Medical Leave Act.

While there are many reasons employees may need or want to take time off from work,
and while many of these reasons are very compelling, it is the position of the Division of
Personnel that the current leave provisions more than adequately cover all of these contingencies.
In the two specific instances you mention: 1) employers are required to grant annual leave for the
illness of an immediate family member if the employee has already used his or her 40 hour
allowance of sick leave; and, 2) we are not aware of any instance in which an employee has been
denied the use of annual leave in conjunction with the 3-day sick leave allowance for the death of
an immediate family member. When the cost of paid leave is also taken into consideration, the
Division cannot, in good faith, recommend any additional paid Jeave without a comprehensive
study of both the need for the proposed leave and the short- and long-term fiscal implications of
the added cost of such leave.

TEL.: 304/558-3950 + Building 6, Room 420, 1900 Kanawha Boulevard, East, Charleston, West Virginia 25305-0139 + FAX:
304/558-1587 '
VISIT OUR WEBPAGE AT: www.state.wv.us/admin/personnel

THE DIVISION OF PERSONNEL IS AN EQUAL OPPORTUNITY EMPLOYER




Ms. Sharon Horn
August 19, 2004
Page two

Again, thank you for your participation in the process to amend this rule. In the next step
of this process, the Agency Approved Proposed Rule (which will include any additional and
modified amendments) will be filed with the Secretary of State and the Le gislative Rule-Making
Review Committee by August 27, 2004. It will also be posted on our web site at
www.state.wv.us/admin/personnel. The Agency Approved Proposed Rule should be considered
by the Legislative Rule-Making Review Committee at interim meetings tentatively scheduled for
September and/or October. I you have additional comments, you may direct them to Debra
Graham, Counsel, Legislative Rule-Making Review Committee, Building 1, Room MB-49, 1900
Kanawha Boulevard, East, Charleston, West Virginia 25305,

Sincerely,

/ et } /5‘:; TS 4
Eugene

Stump, Chairman
State Personnel Board



MEMORANDUM

TO: Members, State Personnel Board

FROM: Sharon L. Horn, employee, Mé : o

WYV Department of Administration

RE: WRITTEN COMMENTS - PUBLIC HEARING
WV Division of Personnel’s Administrative Rule

DATE: Tuly 15,2004

This is to request that the Board members consider the following suggested revisions to the
West Virginia Division of Personnel’s Administrative Rule:

= Increase the family sick leave allowance for the illness and/or routine medical appointments
for an employee’s immediate family.

The current Administrative Rule, at Section 14.4 (f)6 states:

Absence for illness or routine medical and dental appointments of a member of an
employee’s immediate family as defined in this rule, including reasonable travel
time, if requested, not to exceed a total of three hours per occurrence, shall be
charged to accrued sick leave, not to exceed 40 hours per calendar year,

The forty-hour family sick leave allowance is inadequate to meet the increasing demands placed on
employees who, in addition to their own children’s medical needs, must care for frail, elderly
parent(s). Family sick leave is charged to the employee’s accrued sick leave balance; therefore, if
sufficient leave is available, he or she should be permitted to use it for this necessary reason.

> Increase the “bereavement” leave allowance.
The current Administrative Rule, at Section 14.4(f)2 states:

Death in the immediate family of the employee - Sick leave shall be granted up to
3 days to an employee for the death of a member of his or her immediate family as

defined 1n this rule.

The three-day bereavement allowance is simply not sufficient for an employee to cope with the
trauma, shock and emotional distress caused by the death of a close loved one. In addition to the
final arrangements, time is needed for the employee to deal with the many aspects associated with
the Joss. Again, if the employee has a sufficient accrued sick leave balance, he or she should be

permitted extra time before returning to work.

Thank you for your consideration of my comments.




