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BUREAU OF ENVIRONMENT
CECIL H. UNDERWOOD 10 McJunkin Road
GOVERNOR Nitro, WV 25143-2506

May 4, 1998

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capiteol Complex

Charleston, West Virginia 25305

RE: 35CS8R6 - "Abandoned Wells Rule”
Dear Ms. Cooper:

This is to advise that I am giving approval to file the
above-referenced rule with your office as a final rule authorized
by SB 765, signed by Governor Underwood March 21, 1998.

Your cooperation in this regard is very much appreciated.
If you have any questions or require additional information,
please feel free to contact Carrie Chambers at 759-0515.

Sincerely yours,

4

ichael P. Miano
Assistant Director
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ABANDONED WELLS RULE
§35-6-1. General.
1.1. Scope -- This legislative rule establishes a variety

of requirements pertaining to oil and gas wells in West
Virginia, the West Virginia Abandoned Well Act, WV Code § 22-10-
1l et seq., and more specifically in relation to abandoned wells,
financial responsibility requirements, a priority system for
plugging abandoned wells, the declaration of operator status,
authorizing interested persons to plug abandoned wells,
gchedules for plugging wells, and emergency procedures for
abandoned wells.

1.2. Authority -- WV Code §§22-1-3; 22-6-2; 22-10-10.

1.3, Filing Date -- June 6, 1993
1.4, Effective Date -- July 1, 1993
1.5. Forms -- An index of all current forms and copies of

any forms currently used under or required by this rule may be
obtained from the chief. The Office of 0il and Gas reserves the
right to amend any forms perspectively to accord more fully with
WV Code §22, and this rule.

§35-6-2. Definitions.

Unless the context in which used clearly requires a
different meaning, the definitions contained in WV Code §§22-6-1
and 22-10-3 ghall apply to this rule, in addition to the
definitions set forth below. The definitions of this rule shall
apply to WV Code §22-10-1 et seq., unless the context clearly
expresses a different meaning.

2.1. "Chief" shall mean Chief of the Office of 0il and Gas
as designated by the Director of the Divisgion of Envirommental
Protection.

2.2, "WV Code" shall mean the Code of West Virginia of
1931, as amended.

2.3. '"Interested party" means any owner, operator or
lessee of the surface, oil, gas, water, coal or other mineral
resource under, on, adjacent or in close proximity to any lands



upon which an abandoned well exists, and whose lands, rights or
interests are or might be affected by such abandoned well.

§35-6-3. Declaration of Operator Status.
3.1. General requirements.

3.1.a. No declaration of operator status will be made
until either an applicant for operator status has complied with
the requirements of WV Code §22-6-26, and the rules promulgated
thereunder, and Form OP-77A "Declaration of Operator Status" has
been filed with the Office of 0il and Gas, or after
investigation, the chief voluntarily declares a party to be
designated the operator and to have attained operator status. A
party designated by the chief to be an operator shall be given
notice, an opportunity to comment, and the right to appeal any
designation.

3.1.b. If an operator wishes to apply for declaration
of operator status for more than one well, a separate
application must be submitted for each well for which a
determination is sought. Wells currently covered under an
existing bond need not be applied for.

3.1.c. An applicant for operator status shall submit
such other information including the right to develop, operate,
and produce oil and gas from an oil and gas lease, ag the Office
of 0il and Gas may require in order to establish by evidence,
that the operator qualifies for the declaration of operator
status for the well for which a declaration is sought. In the
event that more than one applicant applies for operator status
for a given well, the chief may declare operator status for more
than one party. The chief shall notify all applicants by
certified mail of all applications so that the applicants may
privately ascertain whatever rights each has in the well. The
chief may take financial assurance from competing interests, but
the chief will not make the determination of ownership rights to
the well or leasehold.

3.1.d. Once operator status has been declared by the
chief, then the operator shall incur all rights and obligations
accruing to an operator in regard to operation of the well.

3.1l.e. In case of lease default by an operator, if
the lessor does not accept responsibility for plugging or
operation of the well, then the operator shall have the right to
access the well site to plug the well, and in the event, neither
condition occurs, then the chief has the right to designate the
right to a person to access the well site for the purpose of
plugging the well.



3.2. Declaration procedures. The procedure for
declaration of operator status will be the same procedure that
is outlined in 35CSR4, subsection 10.3.

§35-6-4. Financial Responsibility Requirements.

4.1. General requirements. Operators shall comply with
WV Code §22-6-26, and any rules promulgated thereunder, and WV
Code §22-10-4 and 5, and any rules promulgated thereunder, for
all wells.

4.2. Wells for which an operator is known but are
presently unbonded. Operators of wells which are currently
unbonded shall comply with WV Code §22-6-26, and any rules
promulgated thereunder, and with §22-10-4 and 5, and any rules
promulgated thereunder, by filing form OP-7 for single wells or
form OP-8 for multiple wells as provided in the following
sections, or form OP-77 to transfer such well to the operator's
existing fifty thousand dollar ($50,000) blanket bond.

4.3. Demonstration of unjust hardship; suspension of
financial responsibility requirements; percentage payments.

4.3.a. An operator desiring to demonstrate unjust
hardship as a result of having to comply with WV Code §22-10-4
and WV Code §22-10-5 and therefore, fulfill the legal duties
imposed by demonstrating financial responsibility under either
WV Code §22-10-4 (b) (1) or (2), shall file with the chief a
request to be authorized to suspend financial responsibility or
make percentage payments. Such request shall, in addition to
any other information as the operator believes establishes such
unjust hardship, include information which may be regquested by
the chief.

4.3.b. An operator who demonstrates to the
satisfaction of the chief that complying with the financial
responsibility requirements will result in an unjust hardship
may be authorized to either suspend the financial responsibility
requirements in accordance with WV Code §22-10-4 (b) (1), or
make percentage payments in accordance with WV Code §22-10-4 (b)
(2), and the rules promulgated thereunder.

4.3.c. All requests for determinations of unjust
hardship under this section shall be in writing and shall be
responded to in writing by the Office of 0il and Gas within
thirty (30) days of the receipt of the written submittal
requesting a determination by the Office of 0il and Gas.

4.3.d. Demonstration of financial respongibility by
percentage payments. An operator may be authorized by the chief
to demonstrate financial responsibility by supplying a



percentage of any required amount in accordance with the
following schedule: supplying twenty percent of any required
amount by no later than the first day of July, one thousand nine
hundred ninety-four; forty percent no later than the first day
of July, one thousand nine hundred ninety-five; sixty percent no
later than the first day of July, one thousand nine hundred
ninety-six; eighty percent by the first day of July, one
thousand nine hundred ninety-seven; and one hundred percent by
the first day of July, one thousand nine hundred ninety-eight.
Such payment shall be accompanied by such forms as prescribed by
the chief. In the event an operator is not in compliance with
the required percentage demonstration of financial
responsibility by the required date, the operator shall be
considered to be in violation of the financial responsibility
requirements, and the chief shall order the well(s) shut in, and
may order the wells to be plugged.

4.3.e. The chief shall have the right to forfeit any
amounts deposited prior to the completion of depositing the
total amount in the event that the chief complies with
procedures to forfeit a bond.

4.3,f. Demonstration of unjust hardships to suspend
financial responsibility requirements. Except for
demonstrating financial respongibility in compliance with WV
Code §22-10-4(b) (2), the determination of unjust hardship to
suspend the demonstration of financial responsibility shall not
extend beyond the first day of July, one thousand nine hundred
ninety-five. In the event an operator is not in compliance with
the demonstration of financial responsibility by the required
date as set forth previously, the operator shall be considered
to be in violation of the financial responsibility requirements,
and the chief shall order the well(s) shut in, and may order the
wells to be plugged.

§35-6-5. Plugging by Interested Parties.
5.1. Notice requirements.

5.1.a. Any interested party, desiring to plug an
abandoned well shall serve the notice required under WV Code
§22-10-7 on Form WW-4(c¢). A copy of the plugging permit
application for the well in question must be served with the
notice.

5.1.b. If the surface owner of the premises where any
abandoned well is situated (including without limitation, the
surface reasonably necessary for a site for the work necessary
at the well to plug the well and reasonably necessary for access
to the well site as set out in subsection 5.3) is not known to
the interested party, then the identification of the surface



owner may be made pursuant to 35 CSR 4, subdivisions 5.4.a
through 5.4.e.

5.2. Certificate of Service. Such interested party shall
submit with the application for a plugging permit either a
certificate that notice was given as required or proof of
service of the notice.

5.3. '"Premises where any abandoned well is situated" shall
mean all of the surface and other interests:

5.3.a. which are reasonably necessary for a site to
plug the well;

5.3.b. which are reasonably necesgsary for access to
the well site; and

5.3.c. which are otherwise reasonably necessary for
plugging the abandoned well.

5.4. For the purposes of determining the "Premisges where
any abandoned well is situated" pursuant to subsection 5.3, some
reasonable easement must exist to plug the well, but in
determining which premises are necessary and the amount of
premises which are necessary, the interests of the surface or
other interests must be equally balanced with the interests of
the interested party in plugging the well.

5.5. "Surface owner" shall mean any owners of the surface
of the premises where any abandoned well is situated as defined
in this section: Provided, that for the purpose of the potential
right to take any casing, equipment or other salvage, "surface
owner" shall only mean the owner of the surface of the site
where the well plugging work is domne.

§35-6-5. Priority of Expenditures from the 0il and Gas
Reclamation Fund.

6.1. General Requirements.

6.1.a. The chief shall maintain a census of abandoned
wells. The census shall be based upon the best information
available to the chief. Such information may be gathered
through and may include studies undertaken to maintain the
census, knowledge of the oil and gas inspectors, investigations
resulting from citizen's complaints, whether an operator exists,
whether financial responsibility exists to plug the abandoned
well, or other such information as may be available.

6.1.b. As often as practicable, but at least once
every five years, the Office of 0il and Gas shall publish a list



of abandoned wells. This requirement may be met by the
publication of the notice required by subsection 3.2 of this
rule.

6.1.c. The chief is authorized to expend funds from
the 0il and Gas Reclamation Fund in accordance with the
procedures in WV Code §22-6-29, and the rules promulgated
thereunder. The chief shall expend funds first for wells in
Classification One, second for wells in Classification Two, and
third, for wells in Classgification Three. The chief shall
expend funds within a claszification in the order defined in
that classification.

6.2. Priority classification procedure.

6.2.a. All abandoned wells identified by the census
of abandoned wells and which do not have an operator or not in
compliance with the financial responsibility requirements or do
not have an independent source of funding, shall be placed into
Classification Two unless the chief otherwise places the
abandoned well(s) into either Classification Three or
Clagsification One.

6.2.b. Any abandoned well in Classification One,
Clasgsification Two, or Claggification Three may be plugged by an
interested party or by the chief of the Office of 0il and Gas.
In the event that an interested party desires to plug a well
which isg included in Classification One, and the interested
party has demonstrated to the satisfaction of the chief that the
interested party does not have sufficient funds with which to
plug the well, the chief shall have the discretion to expend
funds from the 0il and Gas Reclamation Fund to partially assist
in the plugging.

6.3. Classifications.

6.3.a. Clasgsification One. Abandoned wells in
Clagsgification One shall be those that pose an immediate threat
to human health, safety, or the enviromnment, or are such an
impediment to the development of mineral resources as to require
immediate plugging. Wells which pose an immediate threat to
human health, safety, or the environment shall take priority
over those wells which impede the development of mineral
resources.

6.3.b. Classification Two.

6.3.b.1. Abandoned wells in Classification Two
are those abandoned wells which are not an immediate threat to
the environment, or which do not hinder or impede the
development of mineral resources of this state, but which should



be plugged consistent with funds in the oil and gas reclamation
fund, and such other resources as may be available to the chief.

6.3.b.2. Abandoned wellg in Classification Two
will include all abandoned wells identified by the abandoned
well census and not otherwise placed by the chief into
Classification One or Classification Three.

6.3.¢. Classification Three. Abandoned wells in
Classification Three will include all abandoned wells which are
not a threat to the environment, and which do not hinder or
impede the development of mineral resources of this state and
for which plugging may be deferred.

§35-6-7. Schedules for Plugging of Abandoned Wells.
7.1. General.

7.1l.a. “Schedule for Plugging of Abandoned Wells" may
be requested by anyone desiring to fulfill the plugging
requirements over an extended period. The granting of the
schedule will be for good cause as demonstrated to the chief.

7.1.b. An operator desiring to plug abandoned wells
under the aegis of a schedule shall submit a request in writing
to the chief. Such request will contain a plan for timing the
plugging of the abandoned wells.

7.1.c. The chief shall respond in writing within
thirty (30) days of receipt of such written request.

7.1.d. An operator who has been granted a schedule
shall submit periodic, though not to be less frequently than
annual, progress reports detailing work completed.

7.1.e. The granting of a schedule does not relieve
any person of any plugging or reclamation requirements of WV
Code §8§22-6-23, 22-6-24, 22-6-30, or any rule promulgated
thereunder.

§35-6-8. Emergency procedure.

8.1. Should an abandoned well develop a condition which is
dangerous to human health, property, or the environment, the
chief shall be notified immediately. The operator shall
immediately take any reasonable remedial action necessary to
protect life and property. If no operator is known or can be
located, then the Office of 0il and Gas shall conduct an
engineering evaluation, and if in the judgment of the chief the
abandoned well poses a dangerous condition as described above,



the chief shall be authorized to take whatever action is deemed
appropriate to abate the emergency.
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Bill-DEP, Ak H. B. 4154

(By Delegates Hunt, Linch, Compton, Jenkins,
Faircloth and Riggs)
[Introduced January 30, 1998: referred to the

Committee on the Judiciary.]

A BILL to amend and reenact section one, article three,
chapter sixty—foﬁr of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to authorizing the division of environmental
protection to promulgate a legislative rule relating
to abandoned wells.

Be it enmacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, to read

as follows:

™
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ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIROWMENT TG

PROMULGATE LEGISLATIVE RULES.

§64-3-1. Diwision of envinonmem%l protection.

(@) The legislative rule filed in the state register

on the thirtieth day of August, -6;1&. thmusa—nd_ nine- huz#dred

ninety-six, authorized under the authority of seetiom ’s,ixv,

to the division of environmental protection (haza

article ejghteen, chapter twenty—{:wcm of this code, relating
i

waste management, 33 CSR 20), is authorized; z

155

(b) The legislative rule :EJ.;I.ed in the state register

on the twenty-ninth day of August, one thousemd

hundred ninety-six, authorized« under the.. authority

section four, article five, chépter twemty-twe of

code, relating to the division of environmental prot

(standards of performance fmr" new stationary sources

pursuant to 40 CFR Part 60, 45 CSR 16), is anthorized|

(c). The legislative rule filed in the state. regi

|

n——

on the twenty-ninth day of mﬁwst,‘ one thousand

hundred ninety-six, a,uthor:i:zedi;a; under the authority

‘section four, article five, clapter twenty-two of: |t

of

this

ter.

ine
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code, relating tO'éhe division of environmental protection
(emission standards for hazardous air pollutants pursuant
to 40 CFR Part 63, 45 CSR 34), is authorized.

(d) The legislative rule filed in the state register
on the twenty-eighth day of August, one thousand nine
hundred ninety-six, authoriéed under the authority of
section six, article seventeen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-second day of October, one thousand nine hundred
ninety-six, relating to the division of environmental
protéction (underground storage tank insurance trust fund,
33 CSR 32),‘is authorized.

(e) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section three, article one, chapter twenty-two of this
code, modified by the division of environmental protection

to meet the objections of the legislative rule-making
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review committee and mefiled im ithe stabe wegister &m ‘the
twentieth day of December, 'sme Thouswmmél fmitye "ﬁ-“‘ﬂ&f“&i‘éa
ninety-six, relating  to ‘the @ivision ok mwmmﬁ&ﬁmwl

protection (WV/NPDES regulatnms for - .¢val

fagilities, 47 CSR 30), is suthirized.
(f) The legislative rule £iled in the svabe wed
on the thirtieth day @f August,ione thoustied fikhe ‘i

ninety-six, authorized under the authority of Mﬁ‘wﬁ %

article three, chapter twenty-tws of this tede, WOSLEHe
the divisipn of enpvironmental  protecticnh o the
objections of the legislative rule-making rewiew comdhtres

and refiled in the state registef on the twenvyeRizy day

of February, ome thousand nihe hundredi nimetyssisven;

relating to the division of eavirommental. protéction

authorized, wi‘thx the following- amenGmersisy:.

"On page three, subsecticm 2.4, by strijcipsg

words "Coal seams commonly agsdciated with suel. wighgals
may include, but are not lLimited ftuwagmeswgm; WaeHE St on,
Freeport, Sewickley, Redstone, H%tsbﬁwgh, Kiteamiing, Bik
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Lick, Peeriess, No. 2 Gas, Upper Eagle, No. 5 Block and
Stocktop Lewiston";

On page three, subsection 2.4, line eight, by striking
out the words "these seams are", and inserting in lieu
thereof the words "the seam is";

on page nine, subsection 2.43, line two, after the
word T"highwall", by inserting the words "except in
operations where the entire upper horizon above the lowest
coal seam is proposed to be partly or entirely removed" ;

on page sixteen, subsection 2.55, line seven after
the "any", by inserting the word "substantial®;

on page eighteen, subsection 2.108, line two, after
the word '"stream." by adding the following; Examples
inglude wildlife ponds, settling basins and all ponds and
facilities or structures used for water treatment. ;

On page nineteen, subsection 2.120, line three, by
striking the word "or" and inserting in lieu thereof the
word "and";

On page twenty-nine,. subsection 3.2.e., after the word

nperiod* by striking the remainder of the subdivision
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3.2.e.; | . \

‘ .
On page forty-nine, Subsection 3.14.b.7., by smr#king

. | !‘
the entire paragraph; T o

On page forty-nine, subsac’ti&m Y14 .b.a., by”mwilxing'

the entire paragraph;

On page forty-mine, by réhusibering the «wmiﬁnimg

paragraphs;

5
1

On pagée fifty-onie, sSubparagraph 3.14.b.14E, line e,
t

before the word "A", by inmsertifig the words “If
by the Direcktor™;

on page Fifty-one, subsettion 3.14.b.35.8..

ed

striking the entire subparag-rap‘m and imsertieg in I de

theteof the followimg: 3.14.5.15.8. Surface wabet mush

diverted around or over the ma«tféﬁeaﬂ. by properly »ﬂamﬂmed

e

and stabilized diversion channels‘which have been Gesigned

using the best current techmology’ to provide mmmw o

the enviromment or the health, “elfare and safety of

public. The chanmel shall be debigned amd cunstrucbed

ensure stability of the rvemapﬁim‘%ﬂy material, . oomir

erosion, and miﬂimi'ée ‘water infiltmation inte ‘wﬁeg
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On page seventy-two, subdivision 3.29.a, 1line five
after the word "IBRY, by inserting the words "or where it
has been demonstrated to the satisfaction of the Director
that limited coal removal on areas immediately adjacent to
thelexisting permit is the only practical alternative to
recovery of unanticipated reserves or necessary to enhance
reclamation efforts or environmental protection";

Oon page eighty-six, by inserting a new subsection 3.35
to read as follows: 3.35. All grade measurements and
linear measurements in this rule shall be squect to a
tolerange of two percent (2%). All angles in this rule
shail be measured from the horizontal and shall be subject
to a tolerance of five percent (5%) : Provided, however,
this allowable deviation from the approved plan does not
affect stprage capacity and/or performance standards.

On page one hundred eight, subdivision 5.5.c., line
two, after the word "landowner", by striking the remainder
of the paragraph and inserting in lieu thereof the words

nrequesting the permanent structures be left for
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i ! |
recreational or wildlife prcapa.%a‘tion purposes or for ary

bepeficial uses to the landownex™; St

i

On page one hundwed twelve, subdivision 6.5.a.,|- line

five, after the werd "Sunday." by adding the ‘folldying:
. ‘1 '

hearing. ; ' c ;

On page one busdred twemep-six, paragrmm 9.3/1.2,

after the word "achieved" by Lmrtlmg An’ art te
£

méximum or minjwmum soil pH msay e approved based

optimum pH for the revagatat,iwamfémmies. ;

Provided, howsver, the Directcf way grant approvall|lof a
‘ieque,é,t for Sunday blasting if tié eperator mmam‘ to
the satisfaction of the Dlrmr that the 'Jéiaétj. is
necessary and there has been an‘ opportunity far ' '\lic-

he

!

On page ome hupdred thirty, line ome, perafjraph

9.3.h.1., by striking out the: ‘ﬁi‘amgrawh- iw ity entiersy,

and inserting in ldeu t;lmreqi;‘: 9.3.h.%. ‘P withimue

stocking rate Of commercial Uéme, species skall He in

accordance with the approved’ forest. ma

prepared by a registered professiomal Loresten.. ?mnd case

Pl

may the rate be less than four “‘Mmndred fifty (288)  Htems
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per'aére of‘commercial tree species; -

Oﬁ page one hundred thirty, paragraph 9.3.h.2., by
striking out the paragraph in its entirety, and Dby
renumbering the subseqguent paragraphs;

On page one hundred tﬁirty, in rgnumbered paragraph
9.3.h.2., after the word vthan", by striking out the words
nfour hundred fifty (450)", and inserting in lieu thereof
nthree hundred (300);" On page one hundred thirty, in
renumbered paragraph 9.3.h.2., after the word "acre", by
inserting the words "or ﬁhe rate specified in the forest
management plan, whicheve? is greater,";

Oon page two hundred twenty-two, subdivision 14.11.e,
line 6, by striking out the word ‘“"operable" and by
ingerting in lieu thereof nsuch condition that operations
could be resumed within sixty (60) days";

on page two hundred twenty-three, subdivision
14.11.f., line four, by striking out the word "opergtive",
and by inserting in lieu thereof the words "such condition
that the 6perations could be resumed within sixty (66)

days";

e — —
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On page two huired twmnty-three, Wivﬁaim'

16.15.£., line four, after the wowd *isw, by immm&
words “protetteft from mutnm:aw enEEY" ;

Or page two hunired tixty-eight,

14.15.b.6. 4., line five, aftes the  word “exceced™

striking outl the words "'ﬁifw'“éw percvent of the
permit acreage, or four hume@%‘?&%)_ acress, whﬂ,c&meﬂv%
less, oh operations which cﬁi&si:ag@f at leash tlires
of eguipwent”, and inserting I@; lieu theseof the
"five bumdred (500) acges om Wzﬁm whinds el
multipde spreads of equipment™; ‘

On page tuo hw&&x’eﬁ.,@:mrtymf;ma. swsmmw M@.ﬁ#
line thiee, after tihe word "m@* by jmosgrting
words "and stabilizedv; "5

On page two Munkiwedt t:mm!ﬁm subsect.ion: L4 15,
line four, after twe word ""pla".;l‘“:, by srriking aut

"colha' and. i of the subperagcigin

not be incruded in the. ﬂa@@u&miﬁn of distusibed dies

On page two hundied forty, phsagraph
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seven, after the word "benches", by inserting the words
"without regard to like thickness";

On page two hundred forty, paragraph 14.15.c.5, line
two, after the word "graded", by inserting the words "with
material placed in a stable, controlled manner which will
not subsequently be moved".

(g) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section ten, article five, chapter twenty-two of this code,
modified by the division of environmental protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
sixth day of November, one thousand nine hundred
ninety-six, relating to the division of environmental
protegtion (confidential information, 4% CSR 31), is
authorized.

(h) The iegislative.rule filed in the state register
on the twenty-ninth day of August, one thousand nine

hundred ninety-six, authorized under the authority of
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‘protection (vcalunﬁ.a;y} remeﬁiatinm';‘m. maﬂwalwmm 0 {
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i
section four, article five, chaptenr twen p-two  of ‘ﬂmi‘s

codg., wodified by the division of jemvizemwestal protecki

ninety-seven, relating to the Wwﬂ.ﬂmmz of enwitceme
protection (to prevent and control air Mlmmm
hazardous waste Lreatment, s&;crragyaﬁ or disposal Fhaedlit .-
45 CSR 25), is auth@riquk.- |

(1) The legisistdive wude ﬁﬁm i the scate wé

on the Fifth dey of Pebruary, mm umsmm e l

ninety-seven, suthorized undewr tiﬂé authority of secdion
three, article bwemty—twg-,y chagmeif hwmty,htwﬁv of this cod
modified by the division of emmmnam protection
meet the objgctions of the legislative miawma}min@‘ ey
cqnunittee and refiled in the. state register on. the: twenk

fifth day of PRebruary, one. ‘thousand: nipe

ninety-seven, relating to the &iﬁiszimz of’ mvimmﬂ‘-

3), is authorized.
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() That title sixty, series one of the code of state
rules be amended by deleting the current interpretative
rule for the office of environmental advocate and inserting
in lieu thereof the following legislative rule, to read as
follows:

"§61-10-1. General.

1.1. Scope. - This legislative rule governs and
controls the appointment and qualifications_of the position
of Environmental Advocate within the Division of
Environmental Protection.’

1.2. Authority - West Virginia Code §22-1-3, 22-1-3a,
22-20,

1.3. Filing Dgte -

1.4. Effective Date - July 1, 1997.

§61-10-2. Appointment, Salary and Qualifications.

2.1. Appointment. - The position of Environmental
Advocate will be a full-time position, will be appointed by
the Director, and will serve at the will and pleasure of
the Director of the Division of Environmental Protection in

accordance with the West Virginia Code §22-20-1.
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2.2. Balary. - The salady of the positiod of

i
]

Environmental Advotate will be sét by the Director add is

subject to future adjustments _aﬁ the discretien of the

‘Director.
2.3. Quali¥ications, - 'The iaaﬁ.mec:tar will regeive or -
solicit applicstions for the pogition of Snvik 1

Advocate from persons having ‘the ‘followiny' mirf{mum

qualificarions: ‘ ‘ ‘

2‘.‘3.:&. A citizen apd :r&sd:ﬁ‘émt of the State of ‘“egt
Virginga.

2.3:b. A gradudte from ah aocredited ﬁb"i’l@gq or -
university with a four-year deg'me in a field of spudy

directly related to the qmalifimaﬁfi@m, POWers, “ard ‘dupies

of the position as s¢t forth by ¥he Hirector.

-

2.3.c. A minimum of two years full-tiwe or wamulathive

experience in work direetly mélated to envirommemcal

protection, or -other puldlic sertvice work or “eRperithoe
which demonstrates the sability tb'wrry cut "the “pewers | and

duties of the '‘position as set ‘forth by the directer.

2.3.d. A werking 'ﬁamiliari"tg with some of ‘the 'll@;al
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requirements and programmatic functiong of the Division of
Environmental Protection.

2.3.e. A demonstrated ability to skillfully verbally
and by writing communicate in a public forum.

2.3.f. A demonstrated ability to use word processing
software for a computer and other necessary computer
skills as determined by the director.

2.3.g. A valid West‘Virginia driver’'s license.
§61-10-3. Powers and Limitations -

The Environmental Advocate will carry out the duties
of the position as set forth in this rule, and as
prescribedf by the Director in accordance with the
following:

3.1. The Environmental Advocate will be guided in all
actions by the policy statement and the nine purposes set
forth in West Virginia Code §22-1-1 (b) .

3.2. The Environmental Advocate may not in any
official capacity represent any person in, or file on
behalf of any person, legal or quasi-legal actions, either

in support of or opposed to the Division of Environmental

15
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Protection withSut the espiessed approval of tm ibiw«a&c
and umder éupkévision of the Bivizion of Eﬁvimnmeln
Protéction’s Céleral CoMibel. |

3.3. The Peviroditewkal aBveeate may; m& in

official cupadity orgefiize publiec Galpaigns in Suppos

or,

tal

any

or in obpdBitivh to -official Positiens taken by |lthe

Division of ®ffviromment&l Drotection on envivosmetial

matters, ahd will mét ih any siPicisl capwcity seritkly

participate ifi any such Stganized weampaigh. "

(k) e Berebcor BF thh SvEELwn -of efviscumes

an ewmergency Mk to Guhd a ¢%fﬁht l'eﬂfiﬂé’lialtiwe k.
relating to “#nitoring ¥¥ air é;fu&l»ity (to pre%nt
control particwltite ait >¥f&l»iﬁtjm Bron  wamuBactad
process operatidn, '-ﬁs CER 7). o

(1) The Degislative Bire -£iléd 4in ‘the Btate jpeyis

on the eighteehth @iy of ¥irch, ofie thousand nise I

ninety-se¥en, #eliting ‘t% “tHe divicion of enviromnengal

protection (yérd ‘wdike cémpodtisg, 47 C8R 39E)

authorized.
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(m)._The legislative. rule filed in the state register
on_the thirty-first day of July. one thousand nine hundred
pinety-seven, authorized under the authority of gection
two, _article six, chapter twenty-two, of this code,
modified by the division of environmental protection to
neet the objections of the legislative rule-making review
committee and refiled in the state register on the ninth
day of December, one thousand nine hundred ninety-seven.
relating to the division of environmental protection

(abandoned wells, 35 CSR 6), i horized

NOTE: The purpose of this bill is to authorize the
Division of Environmental Protection to promulgate a
legislative rule relating to Abandoned Wells.

Strike-throughs indicate language that would be
stricken from the present law, and underscoring indicates
new language that would be added.
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Senate Bill No. 280

(By Senator(s) Ross, Anderson, Bowman,
Macnaughtan, Boley and Buckalew)

[Introduced January 30, 1998; referred to the
Committee on Energy, Industry and Mining; and
then to the Committee on the Judiciary.]

A BILL to amend and reenact section one, article three,
chapter sixty-four of Fhe code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to authorizing the division of environmental
protection to promulgate a legislative rule relating
to abandoned wells.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, to read

as follows:
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ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO
PROMULGATE LEGISLATIVE RULES.
§64-3-1. Division of environmental protection.

(a) The legislative rule filed in the state register
on the thirtieth day of August, one thousand nine hundfed
ninety-six, authorized under the authority of section six,
article eighteen, chapter twenty-two of this code, relating
to the division of environmental protection (hazardous
waste management, 33 CSR 20), is authorized.

(b) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority‘:of
section four, article five, chapter twenty-two of this
code, relating to the division of environmental protec?ion
(standards of performance for new stationary sources
pursuant to 40 CFR Part 60, 45 CSR 16), is authorized.

(¢) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand ﬂine
hundred ninety-six, authorized under the authority: of

section four, article five, chapter twenty-two of this
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code, relating to the division of environmental protection
(emission standards for hazardous air pollutants pursuant
to 40 CFR Part 63, 45 CSR 34), is authorized.

(d) The legislative rule filed in the state register
on the twenty-eighth day of August, one thousand nine
hundred ninety~six, authorized under the authority of
section six, article seventeen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-second day of October, one thousand nine hundred
ninety-six, relating to the division of environmental
protection {(underground storage tank insurance trust fund,
33 CSR 32), is authorized.

(e) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section three, article one, chapter twenty-two of this
code, modified by the division of environmental protection

to meet the objections of the legislative rule-making
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review committee and refiled iﬁ the state register on the
twentieth day of December, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (WV/NPDES regulations for coal mining
facilities, 47 CSR 30), is authorized.

(£) The legislative rule filed in the state register
on the thirtieth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section four,
article three, chapter twenty-two of this code, modified by
the division of environmental protection to meet }thel
objections of the legislative rule-making review committee
and refiled in the state register on the twenty-first day
of February, one thousand niﬁe hundred ninety-seven,
relating to the division of environmental protection
(surface mining and reclamation fegulations, 38 CSR 2), 1is
authorized, with the following amendments:

"On page three, subsection 2.4, by striking out the
words "Coal seams commonly associated with such minerals

may include, but are not limited to Waynesburg, Washington,

Freeport, Sewickley, Redstone, Pittsburgh, Kittanning, Elk
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Lick, Peerless, No..2 Gas, Upper Eagle, No. 5 Block and
stockton Lewiston";

Oon page three, subsection 2.4, line eight, by striking
out the words "these seams are", and inserting in 1lieu
thereof the words "the seam is";

On page nine, subsection 2.43, line two, after the
word ‘“highwall", by inserting the words "except in
operations where the entire upper horizon above the lowest
coal seam is proposed to be partly or entirely removed";

On page sixteen, subsection 2.95, line seven after
the "any", by inserting the word "substantial";

On page eighteen, subsection 2.108, line two, atfter
the word "stream." by adding the following: Examples
include wildlife ponds, settling basins and all ponds and
facilities or structures used for water treatment.;

On page nineteen, subsection 2.120, line three, by
striking the word "or" and inserting in lieu thereof the
word "and";

On page twenty-nine, subsection 3.2.e., after the word

"period" by striking the remainder of the subdivision
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On page forty-nine, subsection 3.14.b.7., by striking
the entire paragraph;

On page forty-nine, subsection 3.14.b.8., by striking
the entire paragraph;

On page forty-nine, by renumbering the femaining
paragraphs;

On page fifty-one, subparagraph 3.14.b.14E, line ohe!
before the word "A", by inserting the words "If requested
by the Director";

On page fifty-one, subsection 3.14.b.15.B., by
striking the entire subparagraph, and inserting in 1lieu
thereof the following: 3.14.b.15.B. Surface water must be
diverted around or over the material by properly designed
and stabilized diversion channels which have been desiéhed
using the best current technology to provide proteCtioq to
the environment or the health, welfare and safety of the
public. The channel shall be designed and constructed to
ensure stability of the remaining material, - control

erosion, and minimize water infiltration into the remainding
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material.;

On page seventy-two, subdivision 3.29.a, line five
after the word "IBR", by inserting the words "or where it
has been demonstrated to the satisfaction of the Director
that limited coal removal on areas immediately adjacent to
the existing permit is the only practical alternative to
recovery of unanticipated reserves or necessary to enhance
reclamation efforts or environmental protection';

On page eighty-six, by inserting a new subsection 3.35
to read as follows: 3.35. All gréde measurements and
linear measurements in this rule shall be subject to a
tolerance of two percent (2%). All angles in this rule
shall be measured from the horizontal and shall be subject
to a tolerance of five percent (5%): Provided, however,
this allowable deviation from the approved plan does not
affect storage capacity and/or performance standards.

on page one hundred eight, subdivisicn 5.5.c¢., line
two, after the word "landowner", by striking the remainder
of the paragraph and inserting in lieu thereof the words

"requesting the permanent structures be left for
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recreational or wildlife propagation purposes or for any
beneficial uses to the landowner";

On page one hundred twelve, subdivision 6.5.a., line
five, after the word "Sunday." by adding the folloﬁing:
Provided, however, the Director may grant approval‘of a
request for Sunday blasting if the operator demonstrates to
the satisfaction of the Director that the blasting is
necegsary and there has been an copportunity for a public
hearing. ;

On page one hundred twenty-six, paragraph 9.2.1.2,
after the word "achieved" by _inserting: An alterﬁate
maximum of minimum so0il pH may be approved based on the
optimum pH for the revegetation species.;

On page one hundred thirty, line one, paragraph
9.3.h.1., by striking out the paragraph in its entirety,
and inserting in lieu thereof: 9.3.h.1. The minimum
stocking rate of commercial tree species shall be in
accordance with the approved forest management ‘plan
prepared by a registered professional forester. In no case

may the rate be less than four hundred fifty (450) stems
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per acre of commercial tree species;

on page one hundred thirty, paragraph 9.3.h.2., by
striking out the paragraph in its entirety, and by
renumbering the subsequent paragraphs;

On page one hundred thirty, in renumbered paragraph

9.3.h.2., after the word "than", by striking out the words
"four hundred fifty (450)", and inserting in lieu thereof
"three hundred (300);" On page one hundred thirty, in

renumbered paragraph 9.3.h.2., after the word "acre", by
inserting the words "or the rate specified in the forest
management plan, whichever is greater,";

On page two hundred twenty-two, subdivigsion 14.1l.e,
line 6, by striking out the word "operable" and by
inserting in lieu thereof "such condition that operations
could be resumed within sixty (60) days";

On page two hundred twenty-three, subdivision
14.11.f., line four, by striking out the word "operative',
and by inserting in lieu thereof the words "such condition
that the operations could be resumed within sixty (60)

days";
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On page two hundred twenty-three, subdivision
14.11.f., line four, after the word "is", by inserting the
words "protected from unauthorized entry";

On page two hundred thirty-eight, subparégraph
14.15.b.6.A., 1line five, after the word "exceed"; by
striking out'the words "fifty (50) percent of the tbtal
permit acreage, or four hundred (400) acres, whicheve; is
less, on operations which consist of at least three spréads
of equipment”, and inserting in lieu thereof the words
"five hundred (500) acres on operations which consisf of
multiple spreads of equipment”;

On page two hundred thirty-nine, subsection 14.15.c.,
line three, after the word "regraded", by inserting‘the
words "and stabilized”;

On page two hundred thirty-nine, subsection 14.15.c.,
line four, after the word "planﬁ, by striking out the
"comma"” and the remainder of the subparagraph, and
inserting in lieu thereof the words: The following shall
not be included in the calculation of disturbed area.;

On page two hundred forty, paragraph 14.15.c.2., %ine

10
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seven, after the word "benches", by inserting the words
"without regard to like thickness";

On page two hundred forty, paragraph 14.15.c.5, line
two, after the word "graded", by inserting the words "with
material placed in a stable, controlled manner which will
not subsequently be moved".

(g) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
gsection ten, article five, chapter twenty-two of this code,
modified by the division of environmental protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-

sixth day of November, one thousand nine hundred

ninety-six, relating to the division of environmental

protection (confidential information, 45 CSR 31), 1is
authorized.

(h) The legislative rule filed in the state register
oﬁ the twenty-ninth day of August, one thousand nine

hundred ninety-six, authorized under the authority of

11
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section four, article five, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
sixteenth day of January, one thousand nine hundred
ninety-seven, relating to the division of envirconmental
protection (to prevent and control air pollution‘ from
hazardous waste treatment, storage or disposal facilities,
45 CSR 25), is authorized,

(i) The legislative rule filed in the state_register
on the fifth day of February, one thousand nine hundred
ninety-seven, authorized under the authority of seption
three, article twenty-two, chapter twenty-two of this ;ode,
modified by the division of environmental protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
fifth day o©of February, one thousand nine huﬁdred
ninety-seven, relating to the division of environmental

protection (voluntary remediation and redevelopment, 60 CSR

3), is authorized.

12
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(j) That title sixty, series one of the code of state
rules be amended by deleting the current interpretative
rule for the office of envirommental advocate and inserting
in lieu thereof the following legislative rule, to read as
follows:

"£61-10-1. General.

1.1. Scope. - This legislative rule governs and
controls the appointment and qualifications of the position
of Environmental Advocate within the Division - of
Environmental Protection.

1.2. Authority - West Virginia Code §22-1-3, 22-1-3a,
22-20.

1.3. Filing Date -

1.4. Effective Date - July 1, 1997.

§61-10-2. Appointment, Salary and Qualifications.

2.1. Appointment. - The position of Environmental
Advocate will be a full-time position, will be appointed by
the Director, and will serve at the will and pleasure of
the Director of the Division of Environmental Protection in

accordance with the West Virginia Code §22-20-1.

13
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2.2. Salary. - The salary of the position of
Environmental Advocate will be set by the Director and is
subject to future adjustments at the discretion of the
Director.

2.3. Qualifications. - The Director will receive or
solicit applications for the position of Environméptal
Advocate from persons having the following mipimum
qualifications:

2.3.a. A citizen and resident of the State of West
Virginia.

. 2.3.b. A graduate from an accredited college or
university with a four-year degree in a field of étudy
directly related to the qualifications, powers, and dﬁties
of the position as set forth by the director.

2.3.c. A minimum of two years full-time or cumulative
experience 1in work directly related to environmental
protection, or other public service work or experience
which demonstrates the ability to carry out the powers and
duties of the position as set forth by the director.

2.3.d. A working familiarity with some of the legal

14
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requirements and programmatic functions of the Division of
Environmental Protection.

2.3.e. A demonstrated ability to skillfully verbally
and by writing communicate in a public forum.

2.3.f. A demonstrated ability to use word processing
software for a computer and other necessary computer
skills as determined by the director.

2.3.9. A valid West Virginia driver’s license.
§61-10-3. Powers and Limitations -

The Environmental Advocate will carry out the duties
of the position as set forth in this rule, and as
prescribed by the Director in accordance with the
following:

3.1. The Environmental Advocate will be guided in all
actions by the policy statement and the nine purposes set
forth in West Virginia Code §22-1-1 (b).

3.2. The Environmental Advocate may not in any
official capacity represent any person in, or file on
behalf of any person, legal or quasi-legal actions, either

in support of or opposed to the Division of Environmental

15
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Protection without the expressed approval of the Director,
and under supervision of the Division of Environmental
Protection’s General Counsel.

3.37 The Environmental Advocate may not in any
official capacity organize public campaigns in support of,
or in opposition to official positions taken by the
Division of Environmental Protection on environmeptal
matters, and will not in any official capacity actively
participate in any such organized campaign."

(k) The director of the division of environméntal
protection is hereby authorized to propose for promulgétion
an emergency rule to amend a current legislative -rule
relating to monitoring of air quality (to prevent and
control particulate air‘ pollution from manufacturing
process operation, 45 CSR 7).

(1) The legislative rule filed in the state register
on the eighteenth day of March, one thousand nine huﬁdred
ninety—seﬁen, relating to the division of environmental
protection (yard waste composting, 47 CSR 318E) is

authorized.
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(m) _The_legislative rule filed in the state register
on_the thirty-first day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
two, article six, chapter twenty-two, of this code,
modified by . .the. division of environmental protection to
meet the objections of the legislative rule-making review
committree and refiled in the state register on the ninth

day of December, Qneﬁjhausand_nine_hundied_nineLy;seyﬁn+

relating to the division of environmental protection

{abandoned wells, 35 CSR 6}, is_authorized.

NOTE: The purpose of this bill is to authorize the
Division of Environmental Protection to promulgate a
legislative rule relating to Abandoned Wells.

Strike-throughs indicate language that would be

stricken from the present law, and underscoring indicates
new language that would be added.
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