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TITLE 35
LEGISLATIVE RULE
BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF OIL AND GAS

SERIES 3
COALBED METHANE WELLS RULE

§35-3-1. General.

1.1. Scope. - Thig rule shall govern and apply to
proceedings under W.Va. Code §22-21-1 et. seq., governing coalbed
methane wells. Certain portions of this series shall apply to
W.Va. Code §22-10-1 et. geq., related to abandoned wells, W.Va.
Code §22-12-1 et. seq., related to groundwater protection, and
W.Va. Code §22-6-1 et. seqg., related to oil and gas wells and
other wells.

1.2. Authority. - W.va. Code §22-21-3 and 4.
1.3. PFiling Date. - April 9, 1996
1.4, Effective Date. June 1, 1996

1.5. Forms. - An jindex of current forms and copies of any
forms currently used under or required by this rule may be
obtained from the chief. The Office of 0il and Gas may
prospectively amend any form at any time without notice to accord
more fully with the requirements of W.Va. Code §822-21 and thig
rule.

§35-3-2. Definitions.

Unless the context in which used clearly requires a
different meaning, the definitions contained in W.Va. Code §22-
21-2 shall apply to this rule in addition to those definitions
set forth below.

2.1. "W.Va. Code" shall mean the West Virginia Code of
1931, as amended.

2.2. "Day" shall mean a period of twenty-four (24)
consecutive hours.

2.3. "Designated agent" shall mean a resident of the State
of West Virginia designated by an operator as the agent or
attorney in fact of the operator upon whom process, notices,
orders, or other communications issued pursuant to W.Va. Code
§22-21 may be served.



2.4. "Log" or "Well log" shall mean a systematic, detailed
geological record of all formations, inc¢luding coal, fresh water,
and salt water encountered in the drilling of a well.

2.5, "surface owner of record", and the term "owner of
record of the gsurface" as used in W.Va. Code §22-21-9, shall mean
any person who is an owner of record of surface land or an
undivided interest therein, whether or not the surface ownership
is severed from the mineral ownership.

2.6. "Operator" or "gas operator" for notice purposes shall
mean any person having the right to operate or who does operate
an oil or gas well and is interchangeable with the terms
"operator" or "well operator" as defined in W.Va. Code §22-6-1.
"Operator" or "gas operator" for the purpose of determining
responsibility with the plugging of a coalbed methane well shall
be any person having the right to operate the coalbed methane
well, which may include all royalty interest owners, plus the
owners of any business operating the well.

2.7. "Casing" shall have the meaning set forth in W.Va.
Code §22-6-1.

2.8. "Cement" shall have the meaning set forth in W.Va.
Code §22-6-1.

2.9. "CBM Well Operator" shall mean a coalbed methane well
operator as defined in W.Va. Code §22-21-2(f).

2.10. "CBM Well" ghall mean a coalbed methane well as
defined in W.Va. Code §22-21-2(e).

2.11. "Expanding Cement" shall have the meaning set forth
in W.Va. Code §22-6-1.

2.12. "Plat" shall have the meaning set forth in W.Va. Code
§22-6-1.

§35-3-3. Inspectors, Inspection Forms, Violations, Abatement.

3.1. Violationg, Findings and Orders. - Findings and orders
of 0il and gas inspectors concerning violations discovered during
an inspection shall be recorded on the appropriate form listed in
subsection 3.2. Such finding and orders shall not be construed
to limit the office's power to initiate any other lawful
proceedings concerning violations of W.Va. Code §22-21 et seq.,
or this rule.

3.2. Inspectors' Report Forms. - The report forms to be
used by inspectors pursuant to W.Va. Code §22-21 will be those
forms set forth in 35 CSR, section 3.



§35-3-4, Permit Required for Coalbed Methane Well; Permit Fee;
Soil Erosion Control Plan.

4.1. Application for Permit; Issuance, Conditions, and
Modifications.

4.1l.a. An application for any well work permit
required for a CBM Well, except permits to plug a well, shall be
made on Form WW-5B, "Application for Coalbed Methane Well Work
Permit," and shall be accompanied by:

4.1.a.1. A "Notice of Application for a CBM Well
Work Permit" in the form prescribed by W.Va. Code §22-21-9;

4.1.a.2. A plat in the form prescribed by §22-21-
6 (b) and W.Va. Code 822-6, and further described in section 9 of
this rule;

4.1.a.3. A Performance Bond, Corporate Security,
or other security in one of the forms prescribed by W.Va. Code
§22-6-26, or in lieu thereof cash or collateral security allowed
by W.Va. Code §22-21-8;

4.1.a.4. Form WW-9, "Construction and Reclamation
Plan," applicable to the plan required by W.Va. Code §22-21-6(d)
and a plan for performing the reclamation required by section 14
of this rule;

4.1.a.5. With any initial application to drill a
Coalbed Methane well the fees required by W.Va. Code §22-21-
6 (c) (2) (application fee of two hundred fifty dollars), W.Va.
Code §22-6-29, (special reclamation fee of one hundred dollars)
and any fees associated with any environmental permits required
under Chapter 22;

4.1.a.6. If applicable, the consent required by
W.Va. Code §22-6-21;

4.1.a.7. If stimulation of the well is proposed,
the consent required by W.Va. Code §22-21-7 or in lieu thereof
the request for hearing prescribed by W.Va. Code §22-21-7(b);

4.1.a.8. Copies of sgstatements of no objection
from persons entitled for notice pursuant to W.Va. Code §22-21-7;

4.1.a.9. A statement describing whether any users
under subdivision 13.3.e were identified and the manner in which
any such users were provided with notice as required under
subdivigion 13.3.f; and



4.1.a.10. If applicable, the consent required by
W.Va. Code §22-21-20.

4.1.b. Where there is more than one type of well work,
a single application may be used provided all such well work is
noted on the Form WW-5b filed in connection therewith.

4.1.c. The applicant for any permit mentioned in this
rule must file an original and two (2) copies of the Application
and an original and four (4) copies of the Notice, plat and,
except for application for a permit to plug a CBM Well, a
Construction and Reclamation Plan.

4.2. Notice to Surface Owners of Record; Proof of Notice;
Comments.

4,2.a. For purposes of notice of surface owners of
record, pursuant to W.Va. Code §22-21-6, the applicant CBM well
operator shall be entitled to assume, subject to performing the
public record review described in subdivision 4.2.b. below, that
the specific person(s) listed on the relevant tax ticket(s)
maintained by the Sheriff pursuant to W.Va. Code §11A-1-8 (as
distinguished from the listing of an estate, or of person(s) as
"agent" or with "et al" or "heirsg" or other designation
indicating unspecified owners or record) were in fact surface
owners of record when the tax ticket was prepared.

4,2.b. To establish that a surface owvner identified omn
a tax ticket has not transferred an interest in the surface, the
CBM well operator must review, from the date the surface owner
acquired the surface, or for ten (10) years prior to the date of
the review, whichever period is shorter, the "Grantor Index" and
the "Fiduciary Index" maintained in the office of the Clerk of
the County Commission. If the review identifies surface owner(s)
in replacement of or in addition to the tax ticket listing, all
successor names shall likewise be checked in the Grantor and
Fiduciary Indexes to establish the surface owner(s) of record on
the date the review is made.

4.2.c¢. Where the relevant tax ticket(s) list an
estate, or list person(s) as "agent" or with "et al" or "heirs,"
or other designation indicating unspecified owners of records in
the office of the clerk of the county Commission to determine
whether the total number of such owners is more than three (3)
and, if the total number of such owners is three (3) or less, the
names (g2) of the surface owner(s) of record on the date the review
iz made.

4.2.d. If the identification of the surface owners of
record is made pursuant to the criteria of subdivisions 4.2.a.,
4.2.b. or 4.2.c. within ninety (90) days of the date of filing of



the application for a permit, the CBM well operator need not
review the records again prior to the filing.

4.2.e. Except where notice by publication is
permissible under the provisions of W.Va. Code §22-21-9(c), the
notice to surface owners of record required by W.Va. Code §22-21-
9 shall consist of true, complete copies of all documents
required under subdivision 4.1l.a. of this rule and shall contain
a statement of the methods and time limits for filing comment and
objection, who may file comment and objection, the name and
address of the chief with whom the comment and objection must be
filed, the ability to obtain additional information from the
chief, the fact that such persons may request notice of the
permit decision, and a list of persons qualified to test water as
provided in this section.

4.2.f. All comments filed pursuant to the provigions
of W.Va. Code §22-21-10 shall be in writing, and should contain
the name, address and telephone number of the person filing the
comment, the CBM well operator's name and CBM well number, and
the approximate location of the proposed CBM well gite including
district and county as indicated in the permit application.
Comments may be accompanied by other pertinent documents. Other
than as prescribed in this rule, no particular form for the
comment is prescribed.

4.2.g. Proof of personal service may be made by the
return of any sheriff or other official empowered by law to serve
process, or by affidavit of personal service on Form WWw-70 by any
person, including but not limited to any employee or agent of the
CBM well operator. If service is effected by certified mail,
gservice is effective upon mailing and the return receipt card or
other postal receipt for certified mailing with postal stamp
affixed or photocopy will be accepted as proof of service.

4.2.h. Notice of publication under the provigion of
W.Va. Code §22-21-9(c) shall be substantially as provided in Form
WW-71CBM. Proof shall be supplied by affidavit of publication
from the newspaper.

4.2.i. No permit will be issued until all required
proof of notice has been filed with the chief.

4.3. Notice to Coal Owners or Operators, Proof of Notice.

4.3.a. Notice to Coal Operators, Owners or Lessees - A
copy of the completed notice and application of any CBM well
permit as required by W.Va. Code §22-21-6, including the
associated Construction and Reclamation Plan, Consent and
Agreement (if applicable), Plat, and Certificate of Notice
required by subdivision 4.3.c¢., shall be used as the form of the



notice to Coal Operators, Owners or Lessees required by W.Va.
Code §§22-21-6, 22-21-7 and 22-21-9, and shall be mailed by
registered or certified mail to coal operators, owners or
lessees.

4.3.b. Proof of personal service may be made by the
return of any sheriff or other official empowered by law to serve
process, or by affidavit of personal service on Form WW-70 by any
person, including but not limited to any employee or agent of the
CBM well operator. If service is effected by certified mail,
service is effective upon mailing and the return receipt card or
other postal receipt for certified mailing with postal stamp
affixed or photocopy will be accepted as proof of service.

4.3.c. Notice of publication under the provisions of
W.Va. Code §22-21-9 shall be substantially as provided in Form
WW-71CBM. Proof shall be supplied by affidavit of publication
from the newsapaper.

4.3.d. No permit will be issued until all required
proof of notice has been filed with the chief.

4.4. Notice to Natural Gas Owners, Lessees, and Operators.

4.4.a. A copy of the completed notice and application
of any CBM well permit including the plat shall be used as the
form of Notice required to be provided to each owner and lessee
of record and each operator of natural gas surrounding the well
bore of a proposed CBM well and existing in formations above the
top of the uppermost member of the "Onondaga Group" or at a depth
less than six thousand feet, whichever is shallower, pursuant to
W.Va. Code §22-21-9. Notices to gas operators shall be
sufficient if served upon the agent of record with the office of
oil and gas.

4.4.b. Proof of personal service may be made by the
return of any sheriff or other official empowered by law to serve
process, or by affidavit of personal service on Form WW-70 by any
person, including but not limited to any employee or agent of the
CBM well operator. If service is effected by certified mail,
service is effective upon mailing and the return receipt card or
other postal receipt for certified mailing with postal stamp
affixed or photocopy will be accepted as proof of service.

4.4.¢. Notice of publication under the provisions of
W.Va. Code §22-21-9 shall be substantially as provided in Form
WW-71CBM. Proof shall be supplied by affidavit of publication
from the newspaper.

4.4.d. No permit will be issued until all required
proof of notice has been filed with the chief.



4.5. Review of Application; Issuance of Permit for CBM well
in the absence of objections.

4.5.a., The chief shall review each application for a
CBM well work permit and shall determine whether or not a permit
shall be issued.

4,5.b. No Permit shall be issued less than fifteen
days after the filing date of the application for any CBM well
work except plugging or replugging:; Provided, that if the
applicant certifies that all persons entitled to notice of the
application under the provigions of W.Va. Code §22-21-9 have been
served in person or by certified mail, return receipt requested,
with a copy of the CBM well work application, including the
erosion and sediment control plan, and the plat and further files
written statements of no objection by all such persons, the chief
may issue the CBM well work permit at any time.

4.5.¢. Subject to the requirements of W.Va. Code §22-
21-22, no permit for plugging or replugging shall be issued less
than five days after the filing date of the application except a
permit for plugging or replugging a dry hole: Provided, that if
the applicant certifies that all persons entitled to notice of
the application under the provisions of W.Va. Code §22-21-9 have
been served in person or by certified mail, return receipt
requested, with a copy of the CBM well work application,
including the erosion and sediment control plan, and the plat and
further files chief written statements of no objection by all
such persons, the may issue the CBM well work permit at any time.

4.5.d. The chief may cause such inspections to be made
of the proposed CBM well work location as to assure adequate
review of the application. The permit shall not be issued, or
shall be conditioned, including conditions with respect to the
location of the well and access roads, prior to issuance if the
chief determines that:

4.5.d.1. The proposed CBM well work will
constitute a hazard to the safety of persons; or

4.5.d.2. The plan for soil erosion and sediment
control is not adequate or effective; or

4.5.d.3. Damage would occur to publicly owned
lands or resources; or

4.5.4.4. The proposed CBM well work fails to
protect fresh water sources or supplies.

4.5.e. The chief shall promptly review all comments
filed. If after review of the application and all comments



received, the application for a CBM well work permit is approved,
and no timely objection or comment has been filed with the chief
under the provisions of W.Va. Code §§22-21-10, 22-21-11 and 22-
21-22, the permit shall be issued, with conditions, if any.

4.6. Consent and Agreement of Coal Owner or Operator.

4.6.a. Evidence of the Coal Owner, lessee, or operator
consent and agreement as required by W.Va. Code §22-21-6 shall be
submitted to the chief on Form WW-5A and shall become a part of
the permanent well record.

4.6.b. In the absence of the applicant submitting
evidence of a consent and agreement on Form WW-5A, a request for
hearing before the board may be submitted accompanied by an
affidavit which shall include all the information required by
W.Va. Code §22-21-7.

4.7. Issuance of Permits.

4,.7.a. The determination to deny a permit under the
provigiong of W.Va. Code §22-21-6(g), or to deny or condition a
permit under the provisgions of W.Va. Code 822-21-12 shall be in
writing and issued within thirty (30) days from the date the
Notice and Application in complete form with the required
documents are filed, except in those cases where comments or
objections have been filed pursuant to W.Va. Code §22-21-10 and
§22-21-11 or where an applicant has submitted a request for
hearing before the Board as provided by W.Va. Code §22-21-7(b).

4.7.b. The determination to deny, issue or condition a
permit under the provisions of W.Va. Code §22-21-13, shall be in
writing and issued within thirty (30) days from the date of
receipt of the Coalbed Methane Well Review Board order by the
chief in complete form with all documents as required.

4.7.¢. In the absence of a pooling order or an order
establishing special field rules issued by the Board, no permit
to drill a CBM well within 100 feet of the outside boundary of a
coal tract from which coalbed methane will be produced or within
1,600 feet of an existing CBM well for which a permit application
is on file, shall be issued by the chief unlegss the CBM well
operator has provided consent as required by W.Va. Code §22-21-
20.

4.7.d. The permit and any conditions to or
modifications of the proposed permitted well work shall be issued
by endorsement on or attachment to the "Permit" copy of the
Application Form WW-5B.



4.7.e. Any permit issued shall expire automatically
unless the permit well work is commenced within twenty-four (24)
months of the date the permit was issued. No permit shall be
extended to authorize the commencement of well work after the
expiration date of twenty-four (24) months.

4.7.f., Upon the issuance of any permit pursuant to the
provisions of this article, the chief shall transmit a copy of
such permit to the Office of the Assessor for the county in which
the well is located.

4.7.g. Upon the issuance or denial of any permit
pursuant to the provisions of this article, the chief shall
transmit a copy of such permit or denial to all persons noticed
in the permit application pursuant to W.Va. Code §22-21-9.

4.8. Prior to the construction of roads, locations and pits
for any permitted well work, the CBM well operator or his
contractor shall notify the appropriate oil and gas inspector and
allow the opportunity of inspecting and approving the
construction and method of reclamation for all proposed areas to
be disturbed in siting, drilling, completing or producing the
well. In addition, the CBM well operator or his contractor shall
notify the appropriate district oil and gas inspector twenty-four
(24) hours before actual permitted well work is commenced.

4.9. Drilling prohibition 200 feet - No coalbed methane
well shall be drilled nearer than two hundred feet from an
existing water well or dwelling without first obtaining the
written consent of the owner of such water well or dwelling.

§35-3-5. Casing Requirements - Coalbed Methane Wells.

5.1. Fresh Water Casing - For each coalbed methane well,
the operator shall run and permanently cement a string of casing
through the fresh water bearing strata. The fresh water
protective casing shall extend at least thirty (30) feet below
the deepest fresh water horizon (that being the deepest horizon
which will replenish itself and from which fresh water or usable
water for household, domestic, industrial, agricultural, or
public use may be economically and feasibly recovered) and shall
have cement circulated in the annular space outside the casing.
The volume of cement needed shall be calculated using approved
engineering methods to asgsgure the return of the cement to the
surface. In the event cement does not return to the gurface, the
district Inspector shall be notified. If the top of cement
cannot be located using sound engineering practices approved by
the chief or his authorized representative, then an electric log
or similar technology approved by the chief shall be used. Sound
engineering practice approved by the chief or his authorized
representative shall be used to fill the annular space back to



the surface. Requests to approve methods, other than pre-
approved practices, shall be acted upon by the chief or his
authorized representative within twelve (12) hours of actual
notice to the chief or his authorized representative, otherwise
the request will be deemed approved. In no case shall the fresh
water casing penetrate salt water or extend below sea level.
There shall be no oil and gas production through the fresh water
casing for new wells or the redrilling of existing wells
permitted on or after August 1, 1993. Variances from the
requirements of this section shall be granted on a site specific
or area basis in accordance with section 16 of this rule.

5.2, Casing When Drilling Encounters Coal Seams.

5.2.a. Coal Protection String - Except for those
coalbeds which the coalbed methane operator proposes to complete
for production or produce from, or where a ventilation hole is
being converted to a well, when a well penetrates one or more
workable coalbeds, the well operator shall run and cement a
string of casing in the hole through the workable coalbed or beds
in such a manner as will exclude all oil, gas or gas pressure
from such coalbed or beds, except such o0il, gas or gas pressure
as may be naturally present in each coal seam. Such string of
casing shall have cement circulated in the annular space outside
the casing. The casing shall either be cemented to the surface
or at least into the fresh water casing to at least 100 feet
above the uppermost workable coal seam. If the casing is not
cemented to the surface, the operator will demonstrate that the
casing has been cemented to 100 feet above the uppermost workable
coal seam. The volume of cement needed shall be calculated using
approved methods to assure cementing to the required level, In
the event cement does not return to the required level, every
reasonable attempt will be made to f£ill the annular space by
introducing cement from the sgurface.

The fresh water casing may be extended through the workable coal
seams and also serve as the coal protection string provided the
caging is cemented as required in subsection 5.1 through the
fresh water horizons, and subsection 5.2 through the workable
coal seams, and sgubdivision 5.2.b regarding when a worked-out
coal seam is encountered.

5.2.b. When Drilling Encounters a Mined Zone - Except
where the horizon of a previously mined coalbed and its
associated gob are expected to be the producing zone, when a
coalbed methane well is drilled through the horizon of a coalbed
from which the coal has been removed, the hole shall be drilled
at least thirty feet below the coalbed, of a gsize sufficient to
permit the placing of a liner which shall start not less than 20
feet below the coal seam and extend not less than 20 feet above
the void created by the mined area. This liner, which may be
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welded to the casing being used, shall be centered in the
borehole, and the space between the liner and casing shall be
filled with cement as they are lowered into the hole. Cement
shall be placed in the bottom of the hole to a depth of at least
20 feet to form a sealed seat for both liner and casing.

Following the setting of the liner, drilling shall proceed in the
manner provided in gsubdivision 5.2.a. Should it be necessary to
drill through the horizon of two or more workable coalbeds from
which the coal has been removed, such liner shall be started not
less than 20 feet below the lowest such horizon penetrated and
shall extend to a point not less than 20 feet above the highest
such horizon, provided that, where two or more horizons from
which the coal has been removed are sufficiently far apart,
separate liners for each horizon or combination of horizons from
which coal has been removed may be used. In any event, each
segment of liner shall start not less than 20 feet below the
lowest such horizon penetrated and extend to a point not less
than 20 feet above the highest such horizon.

5.3. For gob wells, drilled after the effective date of
this rule and vent holes converted to gob wells, a single string
of casing may be used as the fresh water, coal protection and the
production casings. In any event, a string of casing shall
extend 30 feet below the deepest fresh water horizon (that being
the deepest horizon which will replenish itself and from which
fresh water or usable water for household, domestic, industrial,
agricultural, or public use may be economically and feasibly
recovered). Such casing shall have cement circulated in the
annular space outside the casing. The volume of cement needed
shall be calculated using approved methods to assure the return
of cement to the surface. In the event cement does not return to
the surface, every reasonable attempt will be made to fill the
annular space by introducing cement from the surface.

5.4. Production Casing - For all coalbed methane wells,
production casing shall, through cementing or other mechanical
means such as a packer, be set in such a manner as to prevent the
migration of stimulation pressure or fluid, or any produced gas
or water into the space between the well bore or any other casing
set and the production casing.

The coal protection string may also serve as the production
casing. However, if the fresh water casing and the coal
protection string are the same as provided for in subdivigion
5.2.a, then a separate string of casing shall be used as the
production string, except for those wells as provided for in
subsection 5.3.

5.5. Cement Type and Strength - When cement is used to fill
the annular space around the casing required in this section, it
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shall be American Petroleum Institute Class A Ordinary Portland
Cement with no greater than three percent (3%) calcium chloride;
provided that, if the coalbed methane operator furnishes
gsatisfactory proof that different cement types are adequate, the
chief may approve use of such different cement types.

The cement placed in the annular space around the casing shall be
allowed to set to a minimum compressive strength of five hundred
(500) pounds per square inch using approved engineering data for
the type of cement used, or the waiting time for all cement used
shall not be less than eight (8) hours.

5.6. Variances from Cementing Requirements - The chief may
also allow, upon sufficient proof by the coalbed methane operator
that it will not affect mine safety or fresh water aquifers and
upon consent of all coal owners or operators effected, variances
from the requirement of subdivision 5.2.1, and subsections 5.4
and 5.5 regarding the cementing of the coal protection and/or the
production casing along its full length.

5.7. Drilling Practices Prior to Freshwater Casing - Prior
to the cementing of the freshwater casing as required by
subsection 5.1, drilling practices and procedures, such as air or
water pressure and soaping, shall be conducted using operating
practices so as to minimize damage or disturbance or the
possibility of unnecessary damages or disturbance to the uncased
strata/formations and groundwater contained in any of those
formations. The requirements of this section shall not prevent
the use of drilling practices and procedures reasonably necessary
to the successful drilling of the well in a safe manner. The
requirements of this section shall not be construed to prohibit
practices specifically allowed by statute or other regulation.

5.8. Blowout Prevention Training - The well operator shall
assure that at all times during the operation of the drilling rig
a person shall be present that has successfully completed a
training course on blowout prevention approved by the chief.

5.9. Well Identification - Every well shall have attached
or stamped, in a permanent manner, the API identification number
which congists of the state (047), county (001 through 109), and
permit number. Such number shall be no less than one half (1/2)
inch in height and detectable by any interested person
approaching the well. Any additional information the well
operator desires to display may be incorporated in such a manner
that it will not confuse or distort the permanent API
identification number.

§35-3-6. Notice of Plugging and Reclamation of a CBM Well; Right

to Take Well; Objection; Plugging Order; Plugging for Mine
Through.

12



6.1. Notice of Intention to Plug and Abandon a CBM Well.

6.1.a. Prior to filing an application for a permit to
plug a coalbed methane well under W.Va. Code §22-21-22, the
applicant shall deliver by personal service or by certified mail,
return receipt requested, copies of the application, well plat
and erosion and sediment control plan to the following:

6.1.a.1. The "chief" as defined in W.Va. Code
§22-21-2(1);

6.1.a.2. The owners of record of the surface of
the tract on which the CBM well is located; and

6.1.a.3. The name and address of each coal
operator and each coal owner and coal lessee of record, or
providing a record declaration of notice pursuant to section
thirty-six, article six of this chapter, of any coal seam which
is (i) penetrated by the well; (ii) within seven hundred fifty
horizontal feet of any portion of the well bore; or (iii) within
one hundred vertical feet of the completed coal seams of the
well, except that in the case of an application to plug a well
which was converted from a ventilation hole, the name and address
only of such owner or operator of the seams penetrated by the
well shall be necessary.

6.2. An application for a permit to plug a CBM well shall
be made on form, "Application to Plug and Abandon a CBM Well" and
shall be accompanied by:

6.2.a. A plat in the form prescribed by W.Va. Code
§22-21-6(C) (5);

6.2.b. The CBM well name, well number, and permit
number or such other identification as the chief may require;

6.2.c. The anticipated date plugging operations will
commence;

6.2.d. The total depth to which the well was drilled,
deepened or converted, the coal seams (stating the depth and
thickness of each seam) in which the well was completed for
production, and any other coal seams (including the depth and
thickness of each seam) which penetrated by the well; and

6.2.e. A certification to the chief the notice
requirements of this article have been completed by the
applicant. Such certification shall be by affidavit(s) of
personal service or return receipt card(s), or other postal
receipt(s) for certified mailing.
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§35-3-7. Work Order: Manner and Method of Plugging a CBM Well.

7.1. An applicant for a permit to plug a well shall set
forth a detailed statement of the manner in which the work of
rlugging and filling such well is to be performed, including:

7.1l.a Location (by depth);

7.1.b. Kind and length of plugs to be used and the
method chosen to insure that no gap exists between the bottom of
the coal protection string of casing and the expanding cement
plug thereunder;

7.1.c. Plans for mudding, cementing, and filling;

7.1.d. Plans for altering or removing casing if
required; and

7.1l.e. All other pertinent information regarding said
plugging and £illing, all of which shall be in compliance with
W.Va. Code §522-21-23. The information shall be submitted on Form
WW-6B "Application to Plug and Abandon a CBM Well".

7.2. Rights of Coal Owner or Operator Pursuant to W.Va.
Code §22-21-22(b).

7.2.a. Any coal owner or operator noticed within the
"Application to Plug and Abandon" and whose ccal seam is affected
by such well shall have the following rights pursuant to W.Va.
Code §22-21-22:

7.2.a.1. To convert the well to a vent hole or
otherwise take the well. In such event the chief, upon
determination that the coal owner or operator has placed the well
under a mining permit, shall release the well operator's bond and
the well operator shall be relieved of further responsibility for
the well.

7.2.a.2. To file comment or objection with the
chief, within fifteen (15) days after receipt of intent to plug,
with respect to the proposed manner or method of plugging. The
chief shall consider any such comment or objection and issue an
order specifying the manner and method of plugging and
reclamation.

7.3. Issuance of a Permit to Plug and Abandon a CBM Well.
7.3.a. The chief shall issue an order within fifteen
(15) days after the expiration of the comment and objection

period, either permitting or rejecting such application and
endorsed on Form WW-6B. The issuance or rejection shall be
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mailed to all parties noticed on the application to plug and
abandon a CBM well. In entering any such order, the chief shall
give special consideration to the ability to mine any affected
coal seam safely and the protection of any affected coal seam for
future mining.

7.3.b., Verbal permission may be given pursuant to WV
Code §522-6-23 (c¢) in the event the well to be plugged and
abandoned is one on which drilling or working operations have
been continuously progressing pursuant to authorization granted
by the office. Any verbal permission shall be given by the
chief, or the supervising inspector, or any inspector who is
available to supervise the plugging work. Unless such verbal
approval is given by the chief, the well operator shall notify
the chief's office by telephone of such verbal approval no later
than the next regular working day.

7.4. When any coalbed methane well is located in that
portion of a coal seam which will be mined within six (6) months,
the well operator shall, within sixty (60) days after notice from
the coal owner or coal operator that the well is to be mined
through, plug the well. The well shall be plugged in accordance
with the requirements of section 8 of this rule.

§35-3-8. Plugging of Coalbed Methane Wells When a Workable Coal
Seam is Encountered.

8.1. All coalbed methane and gob wells shall be plugged
upon abandonment and shall be plugged in accordance with a plan
filed and approved by the chief. The approved method of plugging
shall require the plugging of the well will be sufficient to
allow the well to be mined through safely.

8.2. Method of Plugging.

8.2.a. Materials Used in Plugging. Any non-porous
materials including gels and cements to be used in plugging must
be specified in the work order portion of Form WW-6B. All
cement, except where expanding cement is used in conjunction with
plugging, shall be American Petroleum Institute Class A Ordinary
Portland Cement with no greater than 3% calcium chloride and no
other additives. All non-porous materials used in conjunction
with plugging shall be at least six percent (6%) bentonite gel.

If the operator furnishes satisfactory proof that different
cement or non-porous material types are adequate, the chief may
approve use of such different cement or non-porous materials.
Materials and cements must be of a kind and quality accepted by
the o0il and gas industry and approved by the chief as suitable
for the intended purpose and which otherwise comply with all
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provisions of law and accepted standards. The chief may approve
the use of non-standard material or cement.

8.3. Length of Plug - All cement plugs, other than those
across coal seams, shall be at least one hundred (100) feet in
length unless a variance from such a requirement is granted
pursuant to section 16 of this rule.

8.4. Retrieving Casing and Completing a Seal - The operator
shall make reasonable efforts to cut and pull all recoverable
casing (as determined by methods approved by the chief or his
authorized representative). Equipment used to pull recoverable
casing shall be rated and rigged at or above one hundred and
fifty percent (150%) of the estimated weight of the heaviest
string of recoverable casing, unless otherwise approved by the
chief or his authorized representative. Sufficient
instrumentation shall be used to accurately indicate the pulling
force applied. When the fresh water casing has not been cemented
to surface and the casing cannot be pulled, the operator shall
make reasonable attempts to perforate the casing and squeeze
cement behind the casing in the vicinity of the fresh water zones
to prevent the contamination of the fresh water zone.

8.5. Cleaning Out and Preparing Wells.

8.5.a. The well shall be cleaned out along its entire
length or, in the case of gob wells, if it is not feasible to
clean out along the entire length, the well shall be cleaned to
the lowest practical depth or at least below the lowest workable
coal seam.

8.5.b. Either at the time of drilling the well or at
least prior to the application to plug, a suite of logs shall be
made congisting of a caliper survey if an open hole section is to
be plugged, directional deviation surveys (at a minimum), logs or
drillers' records suitable for determining the top and bottom of
all coalbeds, logs or other mechanical means to determine the
lengths along the casing where cement is present, and the
location of the bridge plugs. If the required logs are done at
the time of drilling, then they shall be filed with the chief and
be available to the coal owner and operator.

8.5.c. When cleaning out a well, and based on the
information determined in subdivision 8.5.a of this rule, a
diligent effort will be made to remove all uncemented casing from
at least 200 feet below to 100 feet above each workable coal seam
in the well bore. Any remaining uncemented casing, as determined
by cement bond log, shall be perforated or ripped at a minimum of
200 feet below and 100 feet above each workable coalbed at
intervals spaced close enough to permit expanding cement slurry
to infiltrate the annulus between the casing and the well bore.
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8.5.d. The wellbore shall be completely filled and
circulated with a gel that inhibits any flow of gas, supports the
walls of the borehole, and densifies the expanding cement. This
gel shall be pumped through open-end tubing run into the well.

8.6. Plugging Coalbed Methane Wells to the Surface. The
following procedures shall be used when pPlugging coalbed methane
wells to the surface:

8.6.a. A cement plug shall be set in the wellbore by
pumping an expanding cement slurry down the tubing to displace
the gel and £ill the borehole to the surface. As an alternative,
after the expanding cement glurry is pumped down the tubing so
that the wellbore is filled to a point approximately 100 feet
above the top of the topmost workable coalbed, materials
permitted under subsection 8.2 of this rule may be used to fill
the wellbore from that point to the surface.

8.6.b. A small quantity of steel turnings, or other
detectable material, shall be embedded in the top of the cement
near the surface to serve as a permanent magnetic monument of the
borehole.

8.7. Plugging Coalbed Methane Wells Using the Vent Pipe
Method. The following procedures shall be used when using the
vent pipe method for plugging coalbed methane wells:

8.7.a. A vent pipe sized appropriately based on the
existing casing in the well shall be run into the wellbore to a
depth of the lesser of the bottom of the well or 100 feet below
the workable coalbed and cemented to 100 feet above the uppermost
workable coalbed.

8.7.b. A cement plug shall be set in the wellbore by
pumping an expanding cement slurry, Portland cement, or a
Portland cement-fly ash mixture down the tubing to displace the
gel so that the borehole is filled with cement. The borehole
shall be filled with expanding cement from the bottom of the well
to 100 feet above the target seam or producing horizon.

8.7.¢. All fluid shall be evacuated from the vent pipe
to facilitate testing for gases.

8.7.d. The top of the vent pipe shall be protected to
prevent liguids or solids from entering the wellbore, but permit
ready access to the full internal diameter of the vent pipe when
necessary.

8.7.e. The vent shall extend at least 30 inches above

the ground and have a tag affixed with the well identification or
in some manner identify the well.
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8.8. The chief may allow alternate plugging methods or
waive certain of the requirements of subsections 8.5 and 8.6
provided the coal owner and operator consents in writing to such
alternate methods. The chief may also require additional steps
to be taken during plugging to insure conformance with any
requirements a state or federal agency which has jurisdiction
over mine safety may impose or require for a safe mine through of
the well.

8.9. An affidavit of plugging shall be filed with the
chief, stating the plugging method used and any deviations from
the proposed plugging plan.

8.10. Plugging when a coalbed methane well does not
encounter a workable coalbed, including the target horizon, or a
gob well does not encounter a workable coal seam.

8.10.a. When a coalbed methane well or gob well does
not encounter a workable coalbed, upon abandonment shall be
plugged in accordance with the provision of this section.

8.10.b. All materials used in plugging shall be in
accordance with subsection 8.2 of this rule.

8.10.c. The wellbore shall be filled from the bottom
of the well with non-porous material and cement to the surface.
At a minimum, a cement plug extending from the surface to a depth
of 100 feet shall be placed in the well.

8.10.d. An affidavit of plugging shall be filed with
the chief by the operator stating the method of plugging used and
any deviation from the plugging plan.

8.11. Permanent Marker. - Except as provided below, upon
the completion of the plugging and filling of any abandoned CBM
well which was not subsequently converted to a vent hole by the
coal operator, a permanent monument or marker consisting of a
length of pipe (minimum diameter size six (6) inches) filled with
concrete (or the equivalent thereof approved by the chief) shall
be erected over the well. The marker shall extend no less than
thirty (30) inches above the surface and no less than ten (10)
feet below the surface and into the well, and shall be sealed
with concrete for the purpose of making the marker permanent. The
API well identification number which consists of the state (047),
county (001 through 109), and permit number shall be attached or
stamped in a permanent manner to said monument. Such number
shall be no less than one half (1/2) inch in height and
detectable by any interested person approaching the monument.

The erection of a monument shall in no way interfere with the
bleeder pipe from the well where such pipe is required, or the
vent or other device installed pursuant to W.Va. Code §22-6-24.
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Such monument shall be accurately described on Form WR-38,
"Affidavit of Plugging and Filling Well" as well as the time and
manner of plugging and f£illing and shall be approved by the chief
as a satisfactory landmark which may be used as such in the
location of adjacent wells. Two (2) permanent reference points
with courses and distances from the abandoned well shall be
designated and prescribed on the plat required by 35 CSR 4,
subdivision 5.2.d, in the form prescribed by 35 CSR 4, section 9,
accompanying the Form WW-6A, "Notice of Intention to Plug and
Abandon a Well", or if any change in the plat is necessary,
accompanying Form WR-38, "Affidavit of Plugging and Filling
Welln,

§35-3-9. Form and Contents of Plats.

9.1. Statutory Requirements for Plats - Any plats required
to be furnished under W.Va. Code §8§22-21-6 or 22-21-15 shall
contain all information specified in those statutory sections.

9.2. Additional Requirements for Plats - Any plat required
to be furnished under W.Va. Code §§22-21-6 or 22-21-15 for
coalbed methane wells shall conform to the standards of accuracy
and depiction for plats for wells:

9.2.a. The plat shall conform to the standards and
depictions set forth in 35 CSR 4, subdivisions 9.2.a. through
9.2.h.

9.2.b. Topographic Map Location of Coalbed Methane
Well - The topographic map location of the coalbed methane well
for which any permit application is made pursuant to W.Va. Code §
22-21-6 shall be shown on the plat by a "cross" with the measured
distance in feet from the nearest two point five (2.5) minute
latitude and longitude intersection using the North East (upper
right) border of the plat on a seven point five (7.5) minute
(1:24,000) topographic map. Each plat shall indicate the
quadrangle name of the topographic map used.

9.2.c¢. Wells - All wells, including coalbed methane
wells, within the scope of the plat, whether active, drilling or
abandoned, shall be shown. The scope of every plat shall be
sufficient to show all wells within two thousand five hundred
(2,500) feet of the well which is the subject of the application.
Each well so shown, including the subject well, shall bear a
designation that permits the typre (0il, gas, c¢oalbed methane,
liquid injection, under W.Va. Code §22-6-14 underground storage,
or storage observation) and status (active, abandoned, or
drilling) of each such well to be determined by use of the API
permit number (excluding state and county) for each well having
such a permit number, and in parenthesis, and following the API
number if such is listed, the kind and status numbers and symbols
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provided for in 35 CSR 4, paragraphs 9.2.k.1 through 9.2.k.6, and
35 CSR 4, subdivision 9.2.1.

9.2.d. Other Surface Features - In addition to the
surface features and owner identification data required by
statute or by the foregoing specification of subsection 9.2, the
plat shall also show the following surface features lying within
the scope of the plat:

9.2.d.1. Dwellings within two hundred (200) feet
of the well for which any such permit is being sought;

9.2.d.2, Stream; and
9.2.d.3. Roads and highways.
9.2,e. Names - The plat shall show:

9.2.e.1. The information specified in W.Va. Code
§22-21-6(c) (5);

9.2.e.2, If the application is for a drilling
unit, the information specified in §22-21-15(e) (1); Provided,
however, that upon establishment of any drilling unit by the
Board that differs from the applicant's original unit as shown in
said plat, the applicant shall revige the plat so that the
information is consistent with the unit established by the Board;
and

9.2.e.3. Any other information the chief may
require.

9.3. Plat Certification - The plat shall be certified
purguant to the requirements of 35 CSR 4, subsection 9.3.

9.4. Re-use of Plats - Following issuance of an initial
permit for a CBM well, any subsequent application for a new
permit involving the same CBM Well may be accompanied by an
accurate copy of the plat accepted by the Office for use with the
permit issued for the most recent previous application, updated
as necessary to reflect new data or additional data not required
by statute or this rule; provided, that a new certification as
required by subsection 9.3 of this rule shall be necessary.

9.5. Permanent Character of Plats - The rlat submitted
under section 9 of this rule shall be of permanent character as
specified in 35 CSR 4, subsection 9.5.

§35-3-10. Rules Applicable to Separate Bonds; Blanket Bonds;

Financial Responsibility; Financial Security for Stimulation in
the Absence of Consent of Affected Coal Operators or Owners;
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Regulation; Designation of Agent; Transfer of Title and Operator
Status; Transfer Procedures; Periodical Circular; Ineffective
Bonds; and Financial Responsibility.

10.1. Separate Bonds - Each permit application filed after
the effective date of this rule for a coalbed methane well shall
be accompanied by a separate bond with corporate surety or cash
or other collateral security in compliance with W.Va. Code §22-
21-8 and shall be submitted with Form OP-7, "Bond for Single
Well", except where (a) a blanket bond isg being furnished
pursuant to W.Va. Code §22-21-8(c); or (b) the permit application
is for a permit to convert an existing oil or gas well to a
coalbed methane well or to plug a coalbed methane well which is
already subject to corporate surety, cash or collateral security
which satisfied applicable requirements at the time such
corporate surety, cash or collateral security was furnished. Any
corporate surety bond, cash or collateral security furnished
prior to the effective date of this rule shall remain in effect
for the office until such time as the well operator is igsued any
new determination of financial responsibility as may be required
by this rule.

10.2. Blanket Bonds - Any blanket bond for coalbed methane
wells furnished after the effective date of this rule, shall have
corporate surety or cash or other collateral security and shall
be submitted with Form OP-8 "Blanket Bond for Wells." Any
blanket bond with corporate gurety, cash or collateral security
furnished in connection with any coalbed methane permit or
permits issued prior to the effective date of this rule, shall
remain in effect for the benefit of the office until such time as
the well operator is issued any additional permit and such well
operator has furnished new or additional corporate surety cash or
collateral security complying with W.Va. Code §22-21-8; provided,
that if a blanket bond furnished prior to the effective date of
this rule complies with the requirements of W.Va. Code §22-21-8,
a new blanket bond shall not be required to be submitted with a
permit application; provided, further, that if a pPermit
application is for a permit to plug a well which is already
subject to a corporate surety, cash or collateral security which
satisfied applicable requirements at the time such corporate
security, cash or collateral security was furnished, no
additional corporate security, cash or collateral security shall
be required. Any corporate surety bond, cash or collateral
security furnished prior to the effective date of this rule shall
remain in effect for the office until such time as the well
operator is issued any new determination of financial
responsibility as may be required by this rule.

10.3. Financial Security for Individual Coalbed Methane

Wells that will be Stimulated in the Absence of consent of
Affected Coal Owners or Operators.
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10.3.a. 1In addition to the bond required by W.Va. Code
§22-21-8, where a board order directs the chief to issue a permit
authorizing stimulation in the absence of consent of the affected
coal operators or owners of workable coal seams, Prior to the
chief igsuing the permit the applicant must file Form OP-10,
"Bond to Stimulate Coalbed Methane Well in the Absence of Coal
Owner/Operator's Consent" which form shall be accompanied by a
separate bond with corporate surety or cash or other collateral
security in the amount set by order of the board pursuant to
W.Va. Code §22-21-13(d) (5).

10.4. Registration; Designated Agent; Transfer of Title for
Coalbed Methane Well.

10.4.a. All persons owning or operating or proposing
to own or operate any coalbed methane well in West Virginia shall
register with the chief. In all cases an agent or attorney in
fact shall be designated on Form OP-1, “Operator Registration and
Degignation of Agent” by and for each CBM well or operator, upon
whom process, notices, orders and other communications issued
bursuant to W.Va. Code §22 may also be served; but the
designation shall not be effective until it has been accepted in
writing by the designee and approved by the office. Every well
owner or operator who has designated such agent or attorney in
fact shall within five (5) days after termination of such
designation, notify the office of such termination and designate
2 new agent on Form OP-1. This rule applies to all well
operators, not merely those whom W.Va. Code §22-21-6, subsection
(e), specifically requires to designate an agent; provided, that
a well operator who is a natural person and a resident of the
State of West Virginia may list himself instead of an agent for
service of all papers.

10.4.b. When title to a CBM well or the right to
cperate a CBM well is transferred from one (1) well owner to
another, the chief shall be notified in writing within five (5)
days by the transferor well owner of the name and address of the
transferee well owner. A copy of such notification shall be
delivered to the transferee well owner. Failure to notify the
chief of such transfer shall be a violation of this rule by =aid
transferor and shall be punishable under W.Va. Code §22-21-28;
and in addition all bonds of such transferor under W.Va. Code
§22-21-8 shall be forfeited.

10.4.c. The transferee well owner shall forthwith
register with the office if he has not previously registered such
ownership. In any event, said transferee shall forthwith notify
the office of his designated agent or attorney in fact pursuant
to subdivision 10.4.a of this rule, unless a designation has
already been made and approved. The transferee well owner shall
file with the office the well name and the permit number of the
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subject well. The county and district in which the subject well
is located, the names and addresses of the transferor well owners
and the transferee well owners, a copy of the instrument of
assignment or transfer, or a certification of such agsignment or
transfer acceptable to the chief, and the applicable bond, cash,
or collateral security, described in W.Va. Code §22-21-8.

10.4.d. No assignment or transferor owner shall
relieve the transferor well owner of any obligation and
liabilities pursuant to this rule, or W. Va. Code §22-6 or §22-
21, unless and until the transferee well owner files with the
office the well name and the permit number of the subject well,
the county and addresses of the transferor well owners and the
transferee well owners, a copy of the instrument of assignment or
transfer acceptable to the chief, the bond, cash or collateral
security, which satisfies the requirements of W.Va. Code §22-21-
8, and the name and address of the transferee well owner's
designated agent, if the transferee well owner would be required
to designate such an agent under W.Va. Code §22-21-6.

10.4.e. Upon compliance with the requirements of
subdivisions 10.4.b and 10.4.c. of this rule by the transferor
well owner and transferee well owner, the chief shall release the
transferor well owner from all duties and requirements of this
rule, and the chief shall give written notice of release to the
transferor well owner of any bond and return to the transferor
well owner any cash or collateral securities deposited pursguant
to W.Va. Code §§22-21-6, 22-21-9 or 22-21-8.

10.5. Filing requirements and procedure for the transfer of
operator and declaration of operator status.

10.5.a. General requirements - The procedures of 35
CSR 4, subsections 10.4. and 10.5, shall apply to coalbed methane
wells,

10.6. Transfer Procedures.

10.6.a. If for any reason the bond or other proof of
financial responsibility on a well is rendered invalid or
ineffective, the operator shall have sixty (60) days in which to
replace such bond or other proof of financial responsibility. 1In
the event such bond or other proof of financial responsibility is
not replaced, then the chief shall order the well to be shut in
and may order the well to be plugged.

10.7. Nothing in this section shall prohibit the chief from
accepting and holding bonds or other form of financial
responsibility from more than one competing interests.

§35-3-11. Waste.
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11.1. All CBM well Operators, owners, drillers or
contractors shall use reasonable efforts to prevent waste of
coalbed methane as defined in W.Va. Code §22-21-2(qg).

§35-3-12, Records and Reports.

12.1. Well Records. - Each CBM Well Operator or his
contractor shall comply with all the applicable requirements of
35CSR4, subsections 12.1 and 12.2, related to records required to
be kept or submitted to the chief.

12.2. Annual Reports of Production. - Each CEM Well
Operator shall submit to the chief the annual report of
production as required by 35CSR4, section 15.

12.3. Within 30 days after the completion of stimulation of
a CBM Well, the CBM Well Operator shall certify on Form WW-30,
"Affidavit of Stimulation of CBM Well," the details of the actual
stimulation performed, copies of which shall be submitted to the
chief and to the coal owners or operators entitled to notice
pursuant to W.Va. Code §22-21-14(c).

12.4. Accident Reports. - If any explosion or other
accident causing loss of life or serious personal injury occurs
in or about a well or during the drilling, completing or plugging
of a well, the CBM Well Operator or his contractor shall give
notice, by the most expedient means practical, of the particulars
of the explosion or accident to the district oil and gas
inspector or the chief.

12.5. Annual Inspection. - The operator shall conduct an
inspection at the surface of each unplugged well at which
drilling has been completed more than five (5) yearsa. Such an
inspection shall be conducted no less frequently than once each
calendar year in a method approved by the chief. Certification
of the performance of such inspection, in a form approved by the
chief, shall be filed with the Office of 0il and Gas in
conjunction with the operator's annual report as required under
subsection 12.2 of this rule. Should the operator detect
evidence of any significant leakage or other indications of
casing integrity failure, the operator shall give notice to the
Office of 0il and Gas and take such measures as may be
appropriate to eliminate or mitigate the leakage.

§35-3-13. Water Protection, Testing and Redemption.
13.1. Before commencing to drill any CBM well, the CBM Well
owner or operator shall make proper and adequate provision to

prevent surface and underground water pollution as required by
W.Va. Code §22-6-7 and 35CSR1.
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13.2. When drilling of a CBM well penetrates a formation
known to contain substantial amounts of salt water, drilling will
continue to the next casing point by drilling with mud, foaming,
or other satisfactory methods for the purpose of isolating the
salt water in the formation or preventing the discharge of salt
water per se into a fresh water horizon, or above the surface of
the ground. 1In the case of foaming, it is recognized that a
certain amount of salt water, mixed with the cuttings, will be
discharged above the surface of the ground which will be
contained in sump pits no larger than necessary for this purpose.

13.3. Water Testing Rights and Obligatioms.

13.3.a. Prior to drilling a CBM well at the request of
the owners of record of the surface tract as defined in W.Va.
Code §22-6-9, or an occupant of land within one thousand (1,000)
feet of the proposed well, the CBM well operator shall sample and
analyze, in accordance with this section, water from any wells or
springs located within one thousand (1,000) feet of the proposed
CBM well that is actually used by such owner or occupant for
human consumption, domestic animalsg, or other general use.

13.3.b. If, prior to drilling, no request is made of
the CBM well operator pursuant to the previous subsection, the
CBM well operator shall sample and analyze, in accordance with
this section, water from any one known and existing well or
spring within one thousand (1,000) feet of the proposed well. If
more than one such well or spring exists, the CBM well operator
shall select for sampling and analysis the one well or spring
that, in the CBM well operator's judgment, has the highest
potential for being influenced by the CBM well operator's well
work.

13.3.ec. If for any reason the CBM well operator is
unable to sample and to analyze water from any such water wells
or springs within one thousand (1,000) feet of the CBM well
operator's proposed well, the chief may require the operator to
sample and to analyze in accordance with this section water from
one exigting well or spring located between one thousand (1,000)
feet and two thousand (2,000) feet from the CBM well operator's
proposed well.

13.3.d4. At a CBM well operator's discretion, any or
all water wells or springs within ome thousand (1,000) feet of
CBM well operator's proposed well may be sampled and analyzed in
accordance with this section.

13.3.e. Surface Owner Notice - The CBM well operator
shall give notice to the owner of record of the surface tract as
defined in W.Va. Code §22-6-9 of the right of the user who is
either an owner or occupant to request the CBM well operator to
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sample and analyze a well or spring in accordance with
subdivision 13.3.a of this section. The CBM well operator shall
be deemed to have satisfied this requirement if notice is
provided by the same methods used in conjunction with the permit
application.

13.3.f. Additional Notice - The CBM well operator
shall make a reasonable attempt to give additional notice of the
right to request the operator to sample and analyze a well or
gpring in accordance with subdivisgion 13.3.a. of this section.
The CBM well operator will be deemed to have satisfied this
requirement if notice is provided by any of the following
methods:

13.3.f.1. By personal service or by posting of
notice at the entrance to any dwellings located within one
thousand (1,000) feet and at any other locations within one
thousand (1,000) feet of the CBM well operator's proposed well
where the use of such water wells and springs is conspicuous;

13.3.£.2. Mailing of notice to dwellings located
within one thousand (1,000) feet of the CBM well operator'sg
proposed well and posting at any other locations within one
thousand (1,000) feet of the operator's proposed well where the
use of such water wells and springs is apparent; or

13.3.£.3. By any other means reasonably
calculated by the chief to provide adequate notice to the
occupant/user.

13.3.g. Form of Notice - The notice provided by the
CBM well operator in accordance with this section shall be in a
form approved by the chief, which, at a minimum, shall contain a
statement of such user's right to request such sampling and
analysis, advise such users of the independent right to sample
and analyze any water supply at the expense of the user, advise
such users as to whether the operator will use an independent
laboratory, or not, to analyze any sample, and to advise such
users of the availability through the chief of a list of
laboratories.

13.3.h. Timing - The CBM well operator shall provide
such notice prior to the time of the filing of any permit
application with the chief.

13.3.i. Methods of Sampling - The CBM well operator
shall collect and analyze samples in accordance with methods
approved by the chief or set forth at 40 CFR Part 136.

13.3.j. Parameters - The CBM well operator shall
analyze samples for the following parameters:
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13.3.5.1. pH;
13.3.j.2. iron;

13.3.j.3. total dissolved solids;
13.3.j.4. chloride;

13.3.j.5. detergents (MBAS); and

13.3.j.6. any other parameters az determined by
the CBM Well Operator.

13.3.k. Laboratories - The laboratory used by the
operator shall be approved by the chief as being capable of
performing sample analyses in accordance with this section.

13.3.1. Distribution of Results - The CBM well
operator shall, no later than thirty (30) days after receipt of
such sample analysis provide the results of such sample analysis
in writing to the chief, and any of the users who may have
requested such analysis in accordance with this section.

13.3.m. After notice as required by this section, the
CBM well operator (or any other contractor or laboratory directed
by the CBM well operator to collect samples of water for analysis
by this section) may enter onto land upon which a water well or
spring is located to conduct sampling as authorized.

13.3.n. If any owner of the land or use of the water
well or spring protests or acts to block the right of entry, then
the right of entry may be enforced by a court with jurisdiction
to enter an injunction regarding the land upon which the source
or supply is located. However, if any person acts to block the
right of entry provided herein, the CBM well operator is not
required to enforce this right of entry and shall not be liable
for any penalty or loss of rights, privileges or rermits based on
the failure to exercise the right of entry and obtain the water
sample otherwise required by this section. To the extent that a
landowners refusal to allow a CBM operator to enter land
restricts the CBM operator from compliance with other sections of
this rule, the CBM operator is relieved of liability for such
non-compliance.

13.4. The CBM well operator is liable for any reasonable
actual damages done while gathering the sample required by this
section. This provision does not limit other provisions of the
law.

13.5. Groundwater Remediation - Where the facilities or
activities of an CBM well operator cause or contribute to the
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concentration of a certain constituent in groundwater which
exceeds standards of purity and quality for ground water
promulgated by the state Water Resources Board pursuant to W.Va.
Code §20-5M-5, every reasonable effort shall be made by the CBM
well operator to identify, remove or mitigate the source of such
contamination. Within thirty (30) days following written request
by the chief, the CBM well operator shall submit to the chief a
groundwater remediation plan to strive where practical to reduce
the level of contamination over time to support drinking water
use. Such a plan shall include such groundwater monitoring as
may be necessary to demonstrate the effectiveness of the plan.

§35-3-14. Operation and Reclamation.

14.1. All proposed reclamation methodg for construction of
roads, drilling locations, and pits, if any, or alternative
overflow prevention facilities, shall be submitted on Form WW-9
with the application for any permit under this series, except a
permit to plug a well. Such proposed reclamation methods shall
be approved by the chief or his designate, prior to the issuance
of the permit, all reclamation shall be done under the
supervision of the chief. The reclamation may be altered from
that set out in said Form WW-9, if found necessary, with the
consent of the chief of his designate, due to topography or other
conditions not apparent upon initial submission and approval of
the proposed reclamation methods.

14.2. Access Roads - All access road shall be constructed
and maintained so as to prevent excess sedimentation, maintain
natural drainage areas and, if practicable, to direct or carry
away from disturbed areas surface water run-off from undisturbed
areas.

14.3. Drilling Sites - Drilling sites shall be constructed
and maintained to prevent surface run-off carrying excessive
sedimentation from the site, to confine all materials leaked or
spilled as a result of drilling operations to the drilling site
and to prevent excess sedimentation by not placing in any stream
any material moved or cut. Upon the plugging of a non-productive
well, whether as a continuous operation with other permitted well
work or otherwise, all cementing and other waste materials
resulting therefrom shall be stored and disposed of accordance
with the permits issued for the sgite.

14.4. Pits - All field constructed pits which are used to
contain waste water shall meet the following minimum
requirements:

l4.4.a. Any pit shall be constructed and maintained so

as to prevent seepage, leakage or overflows and to maintain its
integrity.
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14.4.b. Provisions shall be made for diverting surface
water from the pits.

14.4.c. When an operator is unable to maintain
adequate freeboard to prevent overflow from any pit, the district
inspector shall be notified by the well operator and an
additional pit (or alternmative overflow facility) shall be
constructed under the supervision of the chief which shall also
meet the requirements specified in subsection 14.4 of this
section.

14.4.d. If existing soil is not sguitable to prevent
seepage or leakage, other materials which are impervious shall be
used as a liner for a pit. Any such liner shall be installed in
such a manner as to protect the structural integrity of both pit
and liner.

l4.4.e. Dikes associated with pits shall be
constructed of compacted material and maintained with a slope
that will preserve the structural integrity of such dike.

14.4.f. Any unlined dike constructed of existing soil
shall be free of trees and other organic matter, large rocks, or
any other material which could be reasonably expected to
adversely affect the structural integrity of such dike.

14.4.g. Reclamation of the pits shall not cause an
overflow or unpermitted discharge of materials to waters of the
state.

14.4.h., All drilling pits and alternative overflow
prevention facilities shall be constructed, maintained and
reclaimed as required by those conditions of any permit issued by
the chief pursuant W.vVa. Code §22-6-7 and subsection 14.5 of this
rule, and so as not to be left in such condition as to constitute
a hazard or to prevent use of the surface for agricultural
purposes after the expiration of the six (6) month or extended
period for reclamation presceribed by W.Va. Code §22-6-30.

1l4.5. Water Pollution Control Permit. - Collection, storage
and discharge of water, fluids, or other wastes in connection
with the drilling or operation of CBM wells shall be pursuant to
a permit issued by the chief in accordance with W.Va. Code §22-6-
7.

§35-3-15. Requirements for Production and Gathering Pipelines.
15.1. This rule prescribes the minimum requirements for the

safe and efficient installation of all production and gathering
pipelines installed, relocated or replaced after June 9, 1983,
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which are not regulated by the United States Department of
Transportation minimum safety standards applicable to pipelines.

15.2. The chief reserves the right to direct the burial of
any line installed under this regulation to protect the public
safety, by order issued after notice and hearing under the
office's rules.

15.3. Subject to the reservation in subsection 15.2 of this
section, of production and gathering lines subject to this rule
shall conform with the following:

15.3.a. Lines shall be buried where practical and
reagonable; and practical and reasonable shall be construed to
mean lines should be buried in the following situations:

15.3.a.1. Where the line c¢rosses agricultural
land as defined in W.Va. Code §19-19-2;

15.3.a.2. Where an unburied line would prohibit
use of a pre-existing private roadway or other means of access to
a part of or all of surface land;

15.3.a.3. Where the line cannot more practically
and reasgonably be securely suspended to cross stream beds;

15.3.a.4. Where the line crosses a public road,
in which event it shall be buried and otherwise installed in
accordance with the rules of the public agency having
jurisdiction over the road; and

15.3.a.5. Where the chief decides prior to
installation that burial would be practical and reasonable.

15.3.b. All buried lines shall be installed with a
minimum of eighteen (18) inches of cover, except where zolid rock
is encountered in which case the minimum cover shall be six (6)
inches;

15.3.¢. Whenever a buried line crosses a pre-existing
public or private roadway, the location of the line shall be
clearly marked at the point of crossing by an appropriate marker;
and

15.3.d. A suitable conductive wire shall be installed
with plastic pipe to facilitate locating it with an electronic
pipe locator; provided, that any other suitable material or means
for accomplishing this purpose may be employed.

15.4. Notwithstanding subsection 15.3 of this rule, the
surface owner (s) of record of any tract subject to the provisions
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of W.Va. Code §22-6-30(d) shall have the right to prescribe that
a pipeline or specified parts thereof need not be buried. The
prescription shall be on form WR-75, "Permission Not to Bury
Production or Gathering Line", unless it is included in the
recorded right-of-way or lease under which pipeline is to be
installed, which right-of-way or lease was granted by the then
surface owner of record. Once executed and delivered to the
person who proposed to install and operate the line, the
prescription may not be revoked by any subsequent surface

owner (s) of record.

15.5. This rule shall not be construed to prohibit a
surface owner from preparing a safe crossing of a pipeline for a
new means to access of another part of his tract.

§35-3-16. Variances.

16.1. Upon request, or upon his own initiative, the chief may
grant a variance from any other requirements of this series upon
a showing by an operator that alternate practices will satisfy
the requirements of the W. Va. Code, would not significantly
increase the risk to coal mines, mine workers, fresh water
aquifers, surface owners and exhibit sound engineering practice.
Prior to taking final action to grant or deny such a variance,
the chief shall provide notice of his proposed action to the
public and to the surface owners of record and any coal owner,
operator or lessee and provide all such persons with an
opportunity to comment on such a proposal.
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Bill-DEP, Coa B, 4155 35 3
(By Delegates Hunt, Linch, Compton, Jenkins,
Faircloth and Riggs)
[Introduced January 30, 1993; referred to the
Committee oﬂ Government Organization then the
Judiciary.]

A BILL to amend and reenact section one, article three,
chapter sixty-four of the code of West Virginia, one
thousénd nine hundred thirty-one, as amended, relating
to authorizing the division of environmental
protection to promulgate a legislative rule relating
to coalbed methane wells.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended. and reenacted, to read

as follows:
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pursuant to 40 CFR Part 60, 45 CSR 16), is authorized.

ARTICLE 3. AUTHORIZATION FOR BUREAD OF ENVIROMMEN
PROMULGATE LEGISLATIVE RULES.

§64-3-1. Division of environmental proétection. |

(a) The legislative rule filed in the state regibter

on the thirtieth day of August,mon@,thousand nine hundred

ninety-six, authorized under the gquthority of section ix,

-
article eighteen, chapter twenty-two of this code, rela&ing

to the division of environmental protection (hazaﬂdous

waste management, 33 CSR 20), is authorized. f

(b) The legislative rule f;iqdrinuthe'state regifgter

on the twenty-ninth day of Augug¢; ane thousand 1iine

hundred - ninety-six, authorized. wnder the authorityy|

of

section four, article five, chabter twenty-two of this

code, relating to the division ofgenvixonmental protection

(standards of performance for “new stationary soufgres

(c) The legislative rule filed- in the state regiéi

on the twenty-ninth day of August, one thousand o;

hundred ninety-six, authorized under the authority

Lexr

of

is

section four, article five, chapter twenty-two of t
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code, relating to the division of environmental protection
(emission stapdards for hazardous air pollutants pursuant
to 40 CFR Part 63, 45 CSR 34), is authorized.

(d) The leéislative rule filed in the state register
on the twenty-eighth day ‘of August, one thousand nine
hundred ninety-six, authorized under the authority of
section six, article seventeen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-second day of October, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (underground‘storage tank insurance trust fund,
33 CSR 32), is authorized.

(e) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-siXx, authorized under the authority of
section three, article one, chapter twenty-two of this
code, modified by the division of environmental protection

to meet the objections of the legislative rule-making
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review committee and refiled in ﬁhé state register on

twentieth day of Decetiber, on& thousand nine hur

ninety-six, relating to the divizion of environm
protection (WV/NPDES  regulations for &oal m
facilities, 47 CSR 30), is autherized.

(f) The legislative rule filed in the state regi
on the thirtieth day of August, one thousand nine hu
ninety-éix, authorized under the a;thority of section f
article three, chapter tWEnty-twa-?f this code, modifi
the divisién of environmental %ﬁ:@tection to meet
objections of the legislative ruléamaking review tommip
and refiled in the state registerfbn the twenty-first
of February, one thousand ninea hundred ninety-seb
relating ;o the division of éhvircnmeﬁtal protecg
(surface mining and reclamation rggulatimnes, 38 CSR 2)}

authorized, with the following -amendments:

"On page three, subsection 2.4, by striking out

words "Coal seams commonly associated with such minefjals

the

red

tal

ing

ter
red

ur,

the
tee
day
en,

ion

is

the

may include, but are not limited to Wayneéburg, Washingtion,

Freeport, Sewickley, Redéﬁone, Pit¥sburgh, Kittanning,

Elk
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Lick, Peerless, No. 2 Gas, Upper Eagle, No. 5 Block and
gtockton Lewiston'; .

On page three, subsection 2.4, line eight, by striking
out the words "these seams are", and inserting in lieu
thereof the words "the seam is";

On page nine, subsection 2.43, line two, after the
word ‘"highwall", by inserting the words "except in
operations where the entire upper horizon above the lowest
coal seam is proposed to be partly or entirely removed" ;

Oon page sixteen, subsection 2.95, line seven after
the "any", by inserting the word "substantial";

Oon page eighteen, subsection 2.108, line two, after
the word "stream." by adding the following: Examples
include wildlife ponds, settling basins and all ponds and
facilities or structures used for water treatment.;

on page nineteen, subsection 2.120, line three, by
striking the word!"or" and inserting in lieu thereof the
word "and";

On page twenty-nine, subsection 3.2.e., after the word

nperiod" by striking the remainder of the subdivision
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On page forty-nine, subsectith 3.12.b.7., W Clr“i:i*ﬂl.’btiﬂg

the entire paragraph;

On page forty-nitie, subsectith 3.14.%.4., By #brdking

r
the entire paragraph; | l

1ing

On page forty-hine, ‘by VeHUMBECIHG the Fdfvas

before the word "A", by inserting the words "Ik Fegud

paragraphs; :
On page fifty-cne, bubpairagraph 3.12.b. 128, i¥he |bre,
stéd

by the Diréctor";

On page Eifty-ohe, SubEWobich 3.44.9. 458

i
striking the entire subpakagriph, und IREEFEMY 4n iﬁ.”éu

thereof the following: -3.%d.b,i%5/H. ‘BubPad ware %

diverted around or over the méﬁ%?%&lfﬁw‘@%ﬂb@%&?WG@Bﬂ'

and stabilized divérsion chihrels “whieh TYH% el Absil

using the best current technoid§y Fo Frevids ‘Protétrio

the environment or the Health, WETHEGR dnd ety we

the

public. The chanfel shall be dﬁ%ﬁbﬁéﬁ‘ﬁﬁd*ﬁ@ﬁ%&rﬁt&@

ensure stability of tne réifithing maveriil, o

erosion, and minimize water IHFilt¥iticn iWto tHe Fanixi

to
o1

Hing
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material.;

Oon page seventy-two; subdivision 3.29.a, line five
after the word "IBR", by inserting the words "or where it
has been demonstrated to the satisfaction of the Director
that limited coal removal on areas immediately adjacent to
the existing permit is the only practical alternative to
recovery of unanticipated reserves or necessary to enhance
reclamation efforts or environmental protection';

on page eighty-six, by inserting a new subsection 3.35
to read as follows: 3.35. All grade measurements and
linear measurements in this rule shall be subject to a
tolerance of two percent (2%). All angles in this rule
shall be measured from the horizontal and shall be subject
to a tolerance pf five percent (5%): Provided, however,
this allowable deviation from the approved plan does not
affect storage capacity and/or performance standards.

On page one hundred eight, éubdivision 5.5.c., line
two, after the word "landowner", by striking the remainder
of the paragraph and inserting in lieu thereof the words

"requesting the permanent structures be left for
qu
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recreational or wildlife propa%gg%qq purpeses oF fo
beneficial uses to the landowner";

On page one hundred twelve, subdivision 6.5.a.,

al

any

liné

five, after the word "Sunday." by adding the folloing:

bProvided, however, the Directaﬁ:ﬁ@g grant apbreval

Df a

request for Sunday blasting if thé operator demenstraths to

the satisfaction of the Director that the Rlastir

y is

necessary and there has been an opportunity for a ppblic

hearing. ;

On page one hundred twmn;ﬁmﬁgxt payagraph 9.24/i.2,

after the word "achieved" by ingerting: 2n altepnate

maximum or minimum soil pH may be appreved baged off the

optimum pH for the revegetation épgg;es.;

i

On page one hundred thirty, line one, 'gﬁraQraph

9.3.h.1., by striking out the paragraph in its @n;iﬁety,

imum

and inserting in lieu thereof: 9.3.h.1. The wif

stocking rate of commercial tiee speeies shall ki

accordance with the approved iia;gst m@g@gﬁ@@n@

prepared by a registered profesgional §°¥Qﬁtﬁr- In nd

may the rate be less than four hu@dred fifty (450) %tgms

2 in
plan

case
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per acre of commercial tree species;
On page one hundred thirty, paragraph 9.3.h.2., by

striking out the paragraph in its entirety, and by

‘renumbering the subsequent paragraphs;

on page one hundred thirty, in renumbered paragraph
9.3.h.2., after the word "than", by striking out the words
"four hundred fifty (450)", and inserting in lieu thereof
"three hundred (300);" On page one hundred thirty, ih
renumbered paragraph 9.3.h.2., after the word "acre", by
inserting the words "or the rate specified in the forest
management plan, whichever is greater,";

On page two hundred twenty-two, subdivision 14.1l.e,
line 6, sy striking out the word "operable" and by
inserting in lieu thereof ‘"such condition that operations
could be resumed witﬁin sixty (60) days";

6n page two hundred twenty-three, subdivision
14.11.£., line four, by striking out the word "operative",
and by inserting in lieu thereof the words "such condition
that the operations could be resumed within sixty (60)

days";
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On page two hundred Ewéity-thrdE; éﬁhﬁi@ﬁsidh

14.11.£., 1iné four, aftér thé wird is", by iHSSrting

words "protected from unauthori%da entry";

Oon page two hundréd _%ﬁi?&@:éiﬁﬁﬁ, @%ﬁ@%fﬁg@&ﬁ%

14.15.b.6.A., lite five, artltr ¥HE word esbeidv|

the

striking out th& words "fifty %%ﬁ% perelht ofF the toth
permit acreage, or four hundred 4486} acrés, Wﬁi&ﬂé%’&’is

less, on operations which congist of at 1648t tHy8e bhY

of equipment”, and insertimy in lieu tHéresE Wi

"five hundred (500) adres S8 SBPEEE{dhe whidh WAL of

multiple spreads of éqﬁipméﬁt%;

On page two hundred thi}EyLﬁgﬁﬁ, subbletidn 1118

line three, after the word ﬁrég%aaéaﬁ‘ by 1ﬁ§@§fiﬁ§

words "and stabilized":

On page two hundred thirt?JEiﬁé; EubBEEIBA 14 48]

line four, after the word nplan®, by s 1kIRE out
"comma" and the remainder of chi sHlPE A ¥ERH,
inserting in lieu thereof tHé words: The d1iBWikg Ji

not be included in the calculatiodn of didturbed dves.

i 2

On page two hHundi&d forty, ﬁ&%ﬁ&fﬁﬁﬁ 14.15 8.3,

the
and

HA11

1ifle

-




e

10

11

12

13

- 14

15

16

17

18

15

20

seven, after the word "benches", by inserting the words
"without regard to like thickness";

Oon page‘two hundred forty, paragraph 14.15.c¢.5, line
two, after the word #graded", by inserting the words "with
material placed in a stable, controlled manner which will
not subsequently be moved".

(g) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section ten, article five, chapter twenty-two of this code,
modified by the division of environmental pfotection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
éixth day of November, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (confidential information, 45 CSR 31), is
authorized.

(h) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine

hundred ninety-six, authorized under the authority of

11
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section four, article five, chapter twenty-two of

code, modified by the division of envifonmental prdtec
to meet the objections of the legislative rule-ms
review committee and refiled in ﬁhe state register or

sixteenth day of January, one thousand nihne hurs

ninety-seven, relating to the division of environm?ntai

protection (to prevent and control air pollution

H

|

his
- ion
king

3 the

from

hazardous waste treatment, storage or disposal facilitfies,

45 CSR 25), is authorized.

(i) The legislative rule filed in the state regi

ter

on the fifth day of February, one thousand nine hu red

ninety-seven, authorized under the authority of sed

three, article twenty-two, chapter twenty-two of this {

Ekion

fode,

modified by the division of environmental protectid* to

meet the objections of the legislative rule-making rébiew

committee and refiled in the state register on the twénty-

fifth day of PFebruary, one thousand nine huﬁired

ninety-seven, relating to the division of enwvironme

ntal

protection (voluntary remediation andvredevelopmeﬁt, 6| CSR

3), is authorized.
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(j) That title sixty, series one of the code of staﬁe
rules be amended by deleting the current interpretative
rule for the office of environmental advocate and inserting
in lieu thereof the following legislative rule, to read as
follows:

"£§61-10-1. General.

1.1. Scope. - This legislative rule governs and
controls the appointment and qualifications of the position
of Environmental Advocate within the Division of
Environmental Protection.

1.2. Authority - West Virginia Code §22-1-3, 22-1-2a,
22-20.

1.3. Filing Date -

l.4. Effective Date - July 1, 1997.

§61-10-2. Appointment, Salary and Qualifications.

2.1. Appeointment. - The position of Environmental

Advocate will be a full-time position, will be appointed by

the Director, and will serve at the will and pleasure of

the Director of the Division of Environmental Protection in

accordance with the West Virginia Code §22-20-1.

13
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2.2. Salary. - The salary of the position| of

Environmental Advocate will be set by the Director and is
subject to future adjustments at the discretion of|ithe

Director.

2.3. Qualifications. - The Director will receivg or

solicit applications for -the position of Environmemtal

Advocate from persons having the following' minimum
qualifications:

2.3.a. A citizen and resident of the Stateée of %est

Virginia.

or

2.3.b. A graduate from an accredited collegg

university with a four-year degree in a field of gtudy

directly relaﬁed to the qualifications, powers, and dyties
of the position as set forth Ey the director.

2.3.c. A minimum of two years full-time or cumulgtive
experience in work directly related to environmén;al
protection, or other public service work or experience
which demonstrates the ability to carry out the powerg|and

duties of the position as set forth by the director.

2.3.d. A working familiarity with some of the legal
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requirements and programmatic functions of the Division of
Environmental Protection.

2.3.e. A demonstrated ability to skillfully verbally
and by writing communicate in a public forum.

2,3.f., A demonstrated ability to use word processing

software for a computer énd other necessary computer
skills as determined by the director.

2.3.g. A valid West Virginia driver’s license.
§61-10-3. Powers and Limitations -

The Environmental Advocate will éarry out the duties
of the position as set forth in this rule, and as
prescribed by the Director in accordance with the
fbllowing:

3.1. The Environmental Advocate will be guided in all
actions by the policy statement and the nine purposes set
forth in West Virginia Code §22-1-1 (b).

3.2. The Environmental Advocate may not in any
official capacity represent any person in, or file on
behalf of any person, legal or quasi-legal actions, either

in support of or opposed to the Division of Environmental
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Protection without the expressed approval of the Dired

'tor,

and under supervision of the Division of Environméntal

Protection’s General Counsel.
3.3. The Environmental Advocate may not in
official capacity organize public campaigns in support

or in opposition to official positions taken by

. any
i

: of,

+ the

Division of Environmental Protection on environméntal

matters, and will not in any official capacity acti

participate in any such organized campaign."

(k) The director of the division of environme

protection is hereby authorized to propose for promulgs
an emergency rule to amend a current legislative

relating to monitoring of air quality (to prevent
control particulate air pollution from manufacﬁy

process operation, 45 CSR 7).

(1) The legislative rule filed in the state regi

on the eighteenth day of March, one thousand nine hui

ring

ster

Hred

ninety-seven, relating to the division of envirqnméntal

protection (yard waste composting, 47 CSR 38E)

authorized.
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(m) The legislative rule filed in the state register
on the thirty-first day of July, one thousand nine hundred
ninety-seven, authorized under the authority of section
two, article six, chapter twenty-two. of this code,
modified by the division of environmental protection to
meatmthaughjﬂgLiQns_Qi_Lhﬁ_lagislatiye_rule;makingmxeyiﬂw
committee and refiled in the state register on the ninth
day of December, one thousand nine hundred ninety-seven,
relating to the division of environmental protection
{coalbed methane wells. 35 CSR 3), is authorized.

NOTE: The purpose of this bill is to authorize the
Division o¢f Environmental Protection to promulgate a
legislative rule relating to Coalbed Methane Wells.

Strike-throughs indicate language that would be
stricken from the present law, and underscoring indicates
new language that would be added.
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Senate Bill No. 283

(By Senator(s) Ross, Anderson, Bowman,
Macnaughtan, Boley and Buckalew)

[Introduced January 30, 1998: referred to the |
Committee on Energy, Industry and Mining; and
then to the Committee on the Judiciary.]

A BILL to amend and reenact section one, article three,
chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to authorizing the division of environmental
protection to promulgate a legislative rule relating
to coalbed methane wells.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, to read

as follows:
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ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO

PROMULGATE LEGISLATIVE RULES.
a

§64-3-1. Division of environmental protection.

(a) The legislative rule filed in the state regiéter
on the thirtieth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section éix,
article eighteen, chapter twenty-two of this code, relating
to the division of environmental protection (hazardous
waste management, 33 CSR 20), is authorized.

(b) The legislative rule filed in the state regiéter
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority‘ of
section four, article five, chapter twenty-two of this
code, relating to the division of environmental protection
(standards of performance for new staticnary soufces
pursuant to 40 CFR Part 60, 45 CSR 16), 1is authorized.

(c) The 1egiélative rule filed in the state regi;ter
on the twenty-ninth day of August, one thousand ﬁine

hundred ninety-six, authorized under the authority of

section four, article five, chapter twenty-two of this
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code, relating to the division of environmental protection
(emission standards for hazardous air pollutants pursuant
to 40 CFR Part 63, 45 CSR 34), is authorized.

(d) The legislative rule filed in the state register
on the twenty-eighth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section six, article seventeen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-second day of October, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (underground storage tank insurance trust fund,
33 CSR 32), 1s authorized.

(e) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section three, article one, chapter twenty-two of this
code, modified by the division of environmental protection

to meet the objections of the legislative rule-making
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review committee and refiled in the state register on the
twentieth day of December, one thousand nine huﬁdred
ninety-six, relating to the division of environmgntal
protection (WV/NPDES  regulations  for  coal mining
facilities, 47 CSR 30), is authofized.

(f) The legislative rule filed in the state register
on the thirtieth day of August, one thousand nine huﬁdred

‘

ninety-six, authorized under the authority of section four,
article three, chapter twenty-two of this code, modified by
the division of environmental protection to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twenty-first day
of February, one thousand nine hundred ninety—séyen,

relating to the division of environmental protection

(surface mining and reclamation regulations, 38 CSR 2), is

authorized, with the following amendments:
|
"On page three, subsection 2.4, by striking out the
words "Coal seams commonly associated with such minerals

may include, but are not limited to Waynesburg, Washington,

Freeport, Sewickley, Redstone, Pittsburgh, KittanningL Elk
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Lick, Peerless, No. 2 Gas, Upper Eagle, NO. 5 Block and
Stockton Lewiston”;

on page three. subsection 2.4, 1ine eight, by striking
out the words nthese seams are", and inserting in lieu
thereof the words "the seam is";

On page nine, subsection 2.43, 1ine two, after the
word nhighwall", by inserting the words "except in
operations where the entire upper horizon above the lowest
coal seam 1S proposed tO be partly or entirely removed" ;

on page sixteen, subsection 2.95, 1ine seven after
the "any". by inserting the word ngubstantial;

Oon page eighteen, subsection 2.108, line tWO, after
the word ngtream." DY adding the following: Examples
jnclude wildlife ponds, settling basins and all ponds and
facilities oY structures used for water treatment.;

Oon page nineteen, subsection 5.120, line three, by
striking the word "or" and inserting in lieu thereof the
word "and";

On page twenty-nine, subsection 3.2.&.. after the word

nperiod" by striking the remainder of the gubdivision
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3.2.e.;

On page forty-nine, subsection 3.14.b.7., by striking
the entire paragraph;

On page forty-nine, subsection 3.14.b.8., by striking
the entire paragraph;

On page forty-nine, by renumbering the remaining
baragraphs;

On page fifty-one, Subparagraph 3.14.b.14E, line one,
before the wordg "A", by inserting the words r71f requestgd
by the Director";

On page fifty-one, Subsection 3.14.b.15.B., by
Striking the entire subparagrapﬁ, and inserting in liéﬁ

thereof the following: 3.14 . b.15.3. Surface water must be

the environment or the health, welfare and safety of the
public. The channel shall be designed and constructed to

€nsure stability of the remaining material, control

|
erosion, and minimize water infiltration into the remaining
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material.;

Oq page seventy-two, subdivision 3.29.a, line five
after the word "IBR", by inserting the words "or where it
has been demonstrated to the satisfaction of the Director
that limited coal removal on areas immediately adjacent to
the existing permit is the only practical alternative to
recovery of unanticipated reserves or necessary to enhance
reclamation efforts or envirommental protection";

On page eighty-six, by inserting a new subsection 3.35
to read as follows: 3.35. All grade measurements and
linear measurements in this rule shall be subject to a
tolerance of two percent (2%). All angles in this rule
shall be measured from the horizontal and shall be subject
to a tolerance of five percent (5%): Provided, however,
this allowable deviation from the approved plan does not
affect storage capacity and/or performance standards.

On page one hundred eight, subdivigion 5.5.c., line
two, after the word nlandowner", by striking the remainder
of the paragraph and inserting in lieu thereof the words

"requesting '~ the permanent structures Dbe left for
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recreational or wildlife propagation purposes or for any
beneficial uses to the landowner";

On page one hundred twelve, subdivision 6.5.a., line
five, after the word "Sunday." by adding the EOllowing:
bprovided, however, the Director may grant approval cf a
request for Sunday blasting if the operator demonstrateé to
the satisfaction of the Director that the blasting is
necessary and there has been an opportunity for a public
hearing. ;

' On page one hundred twenty-six, paragraph 9.2.iL2,
after the word "achieved" by inserting: An alterﬁéte
maximum or minimum soil pH may be approved based onjthe
optimum pH for the revegetation species.;

On page one hundred thirty, line one, parag?aph
9.3.h.1., by striking out the paragraph in its entirgty,

and inserting in lieu thereof: 9.3.h.1. The minimum

stocking rate of commercial tree species shall be in
accordance with the approved forest management plan

prepared by a registered professional forester. In no case
may the rate be less than four hundred fifty (450) stems
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per acre of commercial tree species;

On page one hundred thirty, paragraph 9.3.h.2., by
striking out the paragraph in 1its entirety, and by
renumbering the subsequent paragraphs;

On page one hundred thirty, in renumbered paragraph

9.3.h.2., after the word "than", by striking out the words
wfour hundred fifty (450) ", and inserting in lieu thereof
nthree hundred (300) ;" On page one hundred thirty, in

renumbered paragraph 9.3.h.2., after the word "acre", by

inserting the words "or the rate specified in the forest

‘management plan, whichever is greater,":

Oon page two hundred twenty-two, gubdivision 14.11.¢€,
line 6, by str}king out the word "operable" and by
inserting in lieu thereof "auch condition that operations
could be resumed within sixty (60) days";

Oon page two hundred twenty-three, subdivision
14.11.f., line four, by striking out the word noperative",
and by inserting in lieu thereof the words "such condition
that the operations could be resumed within gixty (60)

days";
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On page two hundred twenty-three, sgubdivision
l4.11.f.,kline four, after the word "is", by inserting the
words "protected from unauthorized entry";

On page two hundred thirty-eight, subparagraph
14.15.b.6.A., 1line five, after the word '"exceed", by
striking out the words "fifty (50) percent of the total
permit acreage, or four hundred (400) acres, whichever is
less, on operations which consist of at least three spreads
of equipment”, and inserting in lieu thereof the words
"five hundred (500) acres on operations which consist of
multiple spreads of equipment";

On page two hundred thirty—niﬁe, subsection 14.15.c.,
line three, after the word "regraded", by inserting the
words "and stabilized";

On page two hundred thirty-nine, subsection 14.15.c.,
line four, after the word "plan", by striking out the
"comma" and the remainder of the subparagraph, and
inserting in lieu thereof the words: The following shall
not be included in the calculation of disturbed area.;

On page two hundred forty, paragraph 14.15.c.2., line
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seven, after the word "benches", by inserting the words
vwithout regard to like thickness";

On page two hundred forty, paragraph 14.15.c.5, line
two, after the word "graded", by inserting the words "with
matérial placed in a stable, controlled manner which will
not subsequently be moved".

(g) The legislative rule filed in the state registér
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section ten, article five, chapter twenty-two of this code,
modified by the division of environmental protection to
méet the objections of the legislative rule-making review
éommittee and refiled in the state register on the twenty-
sikﬁh day of November, one thousand nine hundred
ninety—éix, relating to the division of environmental
pfétection (confidential information, 45 CSR 31), is
aﬁthofized.

(h) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine

hundred ninety-six, authorized under the authority of

11




10

11

12

13

14

15

16

17

18

19

20

section four, article five, chapter twenty-two of this

code, modified by the division of envirdnmental protection
to meet the objections of the 1legislative rule-making
review committee and refiled in the state register on the

sixteenth day of January, one thousand nine hundred
ninety-seven, relating to the division of environmental

protection (to prevent and control air pollution from
hazardous waste treatment, storage or disposal facilities,

45 CSR 25), is authorized,

(1) The legislative rule filed in the state register .
on the fifth day of February, one thousand nine hundred
ninety-seven, authérized under the authority of section
three, article twenty-two, chapter twenty-two of this code,
modified by the division of environmental protéction to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
fifth day of February, one thousand nine hundred
ninety-seven, relating to the division of environmental
protection (voluntary remediation and redevelopment, 60 CSR

3), is authorized.
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seven, after the word "benches", by inserting the words
vwithout regard to like thickness";

On page two hundred forty, paragraph 14.15.c.5, line
two, after the word "graded", by inserting the words "with
matérial placed in a stable, controlled manner which will
not subsequently be moved".

(g) The legislative rule filed in the state registér
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section ten, article five, chapter twenty-two of this code,
modified by the division of environmental protection to
méet the objections of the legislative rule-making review
éommittee and refiled in the state register on the twenty-
sikﬁh day of November, one thousand nine hundred
ninety—éix, relating to the division of environmental
pfétection (confidential information, 45 CSR 31), is
aﬁthofized.

(h) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine

hundred ninety-six, authorized under the authority of

11
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section four, article five, chapter twenty-two of this

code, modified by the division of envirdnmental protection
to meet the objections of the 1legislative rule-making
review committee and refiled in the state register on the

sixteenth day of January, one thousand nine hundred
ninety-seven, relating to the division of environmental

protection (to prevent and control air pollution from
hazardous waste treatment, storage or disposal facilities,

45 CSR 25), is authorized,

(1) The legislative rule filed in the state register .
on the fifth day of February, one thousand nine hundred
ninety-seven, authérized under the authority of section
three, article twenty-two, chapter twenty-two of this code,
modified by the division of environmental protéction to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
fifth day of February, one thousand nine hundred
ninety-seven, relating to the division of environmental
protection (voluntary remediation and redevelopment, 60 CSR

3), is authorized.

12




I_!

10
11
12
13
14

15
le
17
18
19

20

(j) That title sixty, series one of the code of state
rules be amended by deleting the current interpretative
rule for the office of environmental advocate and inserting
in lieu thereof the following legislative rule, to read as
follows:

"§61-10-1. General.

1.1. Scope. - This 1legislative rule governs and
controls the appointment and qualifications of the position
of Environmental Advocate within the Division of
Environmental Protection.

1.2. Authority - West Virginia Code §22-1-3, 22-1-3a,
22-20.

1.3. Filing Date -

1.4. Effective Date - July 1, 1997.

§61-10-2. Appointment, Salary and Qualifications.

2.1. Appointment. - The position of Environmental
Advocate will be a full-time position, will be appointed by
the Director, and will serve at the will and pleasure of
the Director of the Division of Environmental Protection in

accordance with the West Virginia Code §22-20-1.
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2.2. 8alary. - The salary of the position of
Environmental Advocate will be set by the Director and is
subject to future adjustments at the discretion of the
Director.

2.3. Qualifications. - The Director will receive or
solicit applications for the position of Environmeéntal
Advocate from persons having the following minimum
qualifications:

2.3.a. A citizen and resident of the State of'West
Virginia.

2.3.b. A graduate from an accredited collegé or
university with a four-year degree in a field of study
directly related to the qualifications, powers, and duties
of the posgition as set forth by the director.

2.3.¢. A ninimum of two years full-time or cumulative
experience in work directly related to environmental
protection, or other public service work or experience
which demonstrates the ability to-carry out the powefé and
duties of the position as set forth by the director.

2.3.d4. A working familiarity with some of the legal

14
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requirements and programmatic functions of the Division of
Environmental Protection.

2.3.e. A demonstrated ability to skillfully verbally
and by writing communicate in a public forum.

2.3.f. A demonstrated ability to use word processing
software for a computer and other necessary computer
skills as determined by the director.

2.3.g. A valid West Virginia driver’s license.
§61-10-3. Powers and Limitations -

The Environmental Advocate will carry out the duties
of the position as set forth in this rule, and as
prescribed by the Director in accordance with the
following:

3.1. The Environmental Advocate will be guided in all
actions by the policy statement and the nine purposes set
forth in West Virginia Code §22-1-1 (b).

3.2. The Environmental Advocate may not in any
official capacity represent any person in, or file on
behalf of any person, legal or quasi-legal actions, either

in support of or opposed to the Division of Environmental
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Protection without the expressed apprdval of the Director,
and under supervision of the Division of Environmeﬁtal
Protection’s General Counsel.

3.3. The Environmental Advocate may not in ‘any
official capacity organize public campaigns in support of,
or in opposition to official positions taken by the"
Division of Environmental Protection on environmeﬂtél
matters, and will not in any official capacity actiﬁely
participate in any such organized campaign."

(k) The director of the division of environmeﬂtal
protection is hereby authorized to propose for promulgaéion
an emergenéy rule to amend a current legislative Lule
relating to monitoring of air quality (to prevent  and
control particulate air pollution from manufactufing
process operation, 45 CSR 7).

(1) The legislative rule filed in the state register
on the eighteenth. day of March, one thousand nine hundfed
ninety-seven, relating to the division of environmental

protection (yard - waste composting, 47 CSR 38E) is

authorized.
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{m)_The legislative rule.filed in the state register
on.the thirty-first day_of July, _one thousand. nine hundred

ninefy-seven, authorized under_ the authority of section

two, article six, chapter twenty-two, of this code,
deiiumi;bx_Lha_diyisiQn"QimﬁnxirgnmentaL_QBMxxijn_LQ
megL_Lhe_ij&QLiQna_ofmthe_lﬁgislaniyeﬁrnle;making_reyiew
committee and refiled in the state register on_the ninth
day of December, cne thousand nine hundred ninety-seven,
xelating to the division of environmental protection

{ooalbed methane wells, 35 CSR 3), is authorized.

NOTE: The purpose of this bill is to authorize the
Division of Environmental Protection to promulgate a
legislative rule relating to Coalbed Methane Wells.

Strike-throughs indicate language that would be

stricken from the present law, and underscoring indicates
new language that would be added.
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