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BUREAU OF ENVIRONMENT

CECIL H. UNDERWOOD 10 McJunkin Road

GOVERNOR Nitro, WV 25143-2506

May 4, 1998

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 35CSR2 - "0il and Gas Operations -
Solid Waste Rule”

Dear Ms. Cooper:

This is to advise that I am giving approval to file the
above-referenced rule with your office as a final rule authorized
by SB 765, signed by Governor Underwood March 21, 1998.

Your cooperation in this regard is very much appreciated.

If you have any questions or require additional information,
please feel free to contact Carrie Chambers at 759-0515.
Sincerely yours,

2

ichael P. Miano
Assistant Director
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cc: Ted Streit, 0&G
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TITLE 35

LEGISLATIVE RULES
BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE QF OIL AND GAS

SERIES 2
OIL AND GAS OPERATIONS - SOLID WASTE RULE

§35-2-1. General.

1.1. Scope. -- This rule provides a solid waste permit by
rule for certain solid waste facilities and provides for the
issuance of other solid waste permits pertaining to the
exploration, development, production, storage and recovery of oil
and gas and related mineral resources in this state.

1.2. Authority and Related Code Citations(g). -- W.Va. Code
§§22-1-3, 22-1-10, 22-1-11, 22-6-3, and 22-15-1 through 8.

1l.3. Filing Date. -- June 12, 1987

l.4. Effective Date. -- June 12, 1987

§35-2-2. Definitions.

Unless the context in which used clearly requires a
different meaning, the definitions set forth in W. Va. Code §22-
15-2 and in section 2 of 33CSR1, "Solid Waste Management Rule,"
shall apply to this rule, except that for the purposes of this
rule, “Chief” shall mean the Chief of the Office of 0il and Gas
of the Division of Environmental Protection.

§35-2-3. Permits.

A permit shall be obtained from the Divigion of
Environmental Protection, Office of 0il and Gas, prior to the
installation, establishment, construction, modification,
operation or abandonment of any solid waste facility that is
within the scope of subsection 1.1 of this rule. Such a permit
shall satisfy the requirements of W. Va. Code §22-15-1 through 8
and contain such reasonable terms and conditions as may be
prescribed by the Chief of the Division of Environmental
Protection, Office of 0il and Gas.

35-2-4. Permit by rule.

A solid waste facility shall be deemed to have a solid waste
permit for that facility, if that facility complies with the
regulatory and permitting requirements set forth in Series 4 of
the rules of the Division of Environmental Protection, Office of
0il and Gas. Nothing in this section shall relieve an owner or



operator of such a well of any obligation to apply for and
receive appropriate authorizations from other agencies for such a
facility, if the facility received waste from sources other than
those associated with the exploration, development, production,
storage and recovery of oil and gas and related mineral resources
in this state.
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3il11-DEP, ¢ ‘H. B. 4158 35—‘2/

(By Delegates Hﬁnt, Linch, Compton, Jenkins,
Faircloth and Riggs)
[Introduced January 30, 1998; referred to the
Committee on the Judiciary.]

A BILL to amend“and reenact section one, article three,
chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating

_to authorizing the division of environmental

‘protéction to promulgate a legislative rule relating

to oil and gas operations - solid waste.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended-and reenacted, to read
aé‘follows:

ARTICLE 3. AUTHORIZATTON FOR BUREAU QF ENVIRONMENT - TO

PROMULGATE LEGISLATIVE RULES.

§64-3-1. Division of environmental protection.




10
11
12
13

14
15
16
17

18

19

20
21
22

23

(a) The legislative rule filed in the state register.

on the thirtieth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section six,

article eighteen, chapter twenty-two of this code, reléting

|

to the division of environmental protection (hazaqdous

waste management, 33 CSR 20), is authorized. I

i
i

(b) The legislative rule filed in the state register

on the twenty-ninth day of August, one thousand ﬂnine
hundred ninety-six, authorized under the authorit& of
section four, article five, chapter twenty-two of ”this
code, relating to the division of environmental proteitiqn
(standards of performance for new stationary .soﬁrces
pursuant to 40 CFR Part 60, 45 CSR 16), -is authorized,

(c) The legislative rule filed in the state regfistex
on the twenty-ninth day of August, one thousand |nine
hundred ninety-six, authorized under the authoritly of

section four, article five, chapter twenty-two of |lthis

‘code, relating to the division of environmental proete@ition

(emissioh standards for hazardous air pollutants purguant
to 40 CFR Part 63, 45 CSR 34), is authorized.

(d) The legislative rule filed in the state reglister
on the twenty-eighth day of August, one thousand ﬁine

hundred ninety-six, authorized under the authoritly of

e ]
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section six, article seventeen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-second day of October, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (underground storage tank insurance trust fund,
33 CSR 32), is authorized.

(e) The legislative rule filed in the state régister
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section three, artiéle one, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state fegister on the
twentieth day of December, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (WV/NPDES regulations for coal mining
facilities, 47 CSR 30), is authorized.

(f) The legislative rule filed in the state register
on the thirtieth day of August, one thousaﬁd nine hundred
ninety-six, authorized under the authority of section four,

article three, chapter twenty-two of this code, modified by
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“thereof the words "the seam is";

the division of environmental protection to meeq thé

objections of the legislative rule-making review cdmmﬁttee

and refiled in the state register on the twenty-first

day

of February, one thousand nine hundred ninety-seven,

relating to the division of environmental proteqtion

(surface mining and reclamation regulations, 38 CSR 2|,

authorized, with the following amendments:

J

is

"On page three, subsection 2.4, by striking buﬁgthe

1

words "Coal seams commonly associated with suéh mindrals

may include, but are not limited to Waynesburg, Washinqton,

Freeport, Sewickley, Redstone, Pittsburgh, Kittanning iEik-

Lick, Peerless, No. 2 Gas, Upper Eagle, No. 5 Block

Stockton Lewiston"; ) -

and

|
On page three, subsection 2.4, line eight, by striking

out the words "these seams are", and inserting in |lieu

On page nine, subsection 2.43, line two, aften

word "highwall", by inserting the words "except

the

in

operations where the entire upper horizon above the lcwest

coal seam is proposed to be partly or entirely remove

) )

’

On page sixteen, subsection 2.95, line seven dfter

the "any", by inserting the word "substantial";

On page eighteen, subsection 2.108, line two, after
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the word "stream." by adding the following: Examples
include wildlife ponds, settling basins and all ponds and
facilities or structures used for water treatment.;

On page nineteen, subsection 2.120, line three, by
striking the word "or" and inserting in lieu thereof the
word "and";

On page twenty-nine, subsection 3.2.e., after the word
"period" by striking the remainder of the subdivision
3.2.e.;

On page forty-nine, subsection 3.14.b.7., by striking
the entire paragraph;

On pagé forty-nine, subsection 3.14.b.8., by striking
the entire paragraph;

On page forty-nine, by renumbering the remaining
paragraphs; |

on paée fifty-one, subparagraph 3.14.b.14E, line one,
before the word "A", by inserting the words "If requested
by the Director";

On page fifty-one, subsection 3.14.b.15.B., by
striking the entire subparagraph, and inserting in lieu
thereof the following: 3.14.b.15.B. Surface water must be
diverted arbund or over the material by properly designed

and stabilized diversion channels which have been designed

!
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using the best current technology to provide pratect%on to

the environment or the health, welfare and safety 9f the
public. The channel shall be designed and constnuclﬂd to
ensure stability of the remaining material, c ro
erosion, and minimize water infiltration into the remgi
material.;

On page seventy-two, subdivision 3.28.a, lineéfive

after the word "IBR", by inserting the words "or whgre it

—

has been demonstrated to the satisfaction of the Dinector.

that limited coal removal on areas immediately adjacegnt to
tﬁe existing permit is the only practical alternatjve to
recovery of unanticipated reserves Or necessary to ephance
reclamation efforts or environmental protection"}‘

On page eighty-six, by inserting a new subsaa£ion 3.35
to read as follows: 3.35. All grade measureméntb and

linear measurements in this rule shall be subjecfjto a

tolerance of two percent (2%). All angles in thig rule
shall be measured from the hori;ontal and shall be spbject
to a tolerance of five percent (5%): Providaa, however,
this allowable deviation from the approved’plan.dbas not
affect storage c¢apacity and/or performance standards|

On page one hundred eight,‘subdivision,S.S.c.} line

two, after the word "landowner", by striking the ren#inder
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of the paragraph and inserting in lieu thereof the words
"requesting the permanent structures be left for
recreational or wildlife propagation purposes OI for any
peneficial uses to the landowner";

On page one hundred twelve, subdivision 6.5.a., line
five, after the word "gunday." by adding the following:
Provided, however, the Director may grant approval of a
request for sunday blasting if the operator demonstrates to
the satisfaction of the Director that the blasting is
necessary and there has been an opportunity for a public
hearing.;

On page one hundred twenty-six, paragraph 9.2.i.2,
after the word "achieved" by inserting: An alternate
maximum or minimum soil pH may be approved baséd on the
optimum pH for the revegetation species.;

Oon ‘page one hundred thirty, line one, paragraph
9.3.h.1., by striking out the paragraph in its éntirety,
and inserting in lieu thereof: 9.3.h.1. The minimum
stoeking rate of commercial tree species shall be in
accordance with the approved forest management plan
prepared by a registered professional forester. In no case
may the rate‘be less than four hundred fifty (450) stems

per acre of commercial tree species;

7
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on pagé one hundred thirty, paragraph 9.3.h.2§, by
striking out the paragraph in its entirety, an‘ by
renumbering the subsequent paragraphs; ‘

On page one hundred thirty, in renumbered parafiraph

9.3.h.2., after the word "than", by striking out the fords

"four hundred fifty (450)", and inserting in lieun thereof
|
4

"three hundred (300);" ‘On pagé one hundred thirty
renumbered paragraph 9.3.h.2., after the word “acre'} bf
inserting the words "or the rate specified in the forest

management plan, whichever is greater,";

On page two hundred twenty-two, subdivision 14.11.54
line 6, by striking out the wuord "operabigw- ani by
inserting in lieu thereof "such‘tondition that operatﬁons
could be resumed within sixty (6Q) days"; ‘ |

On page two hundred ' twenty-three, subdivision
14.11.f., line four, by striking out the word "eperatipe",
and by inserting‘in lieu thereof the words "such condﬂFion
that the operations could be resumed within sixty ||(60)
days"; _ | |

On page two hundred twenty-three, sybdivikion
14.11.f., line four, after the wn;d "is", by insertimg| the
words "protected from unauthorizéd_entryF; ¥

On page two hundred thirty-eight, subpayadraph
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14.15.b.6.A., line five, after the word "exceed", by
striking out the words "fifty (50) percent of the total
permit acréage, or four hundred (400) acres, whichever is
less, on operations which consist of at least three spreads
of equipment”, and inéerting in lieu thereof the words
"five hundred (500) acres on operations which consist of
multiple spreads of equipment";

On page two hundred thirty-nine, subsection 14.15.c.,
line three, after the word "regraded", by inserting the
words "and stabilized";

' On page two hundred thirty-nine, subsection 14.15.c.,
line four, after the word "plan", by striking out the
"comma" and the remainder of the subparagraph, and
inserting in lieu thereof the words: The following shall
not be included in the calculation of disturbed area.;

On page two hundred forty, paragraph 14.15.c.2., line
seven, after the word "benches", by inéerting the words
"without regard to like thicknessf;

On page two hundred forty, paragraph 14.15.c¢.5, line
two, after the word "graded", by inserting the words "with
material placed in a steble, controlled manner which will
not subsequently be moved".

(g) The legislative rule filed in the state register
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on the twenty-ninth day of August, one thousand |nine
hundred ninety-six, authorized under the authority of
section ten, article fi?e, chapter twenty-two of thisg dbde,

modified by the division of environmental protecti to

meet the objections of the legislative rule-making r¢riew _

committee and refiled in the state register on the twenty-

sixth day of November, one thousand nine hu red

ninety~six, relating to the division of environm tai
protection (confidential information, 45 CBR Bi)v is
authorized. |

(h) The legislative rule fiied in the étatﬁ[regmtter
on the twenty-ninth day of Auéust, one thousand.{mine
hundred ninety-six, authorized under the authorit& of
section four, article five, chépter' twenty—-two of |ithis

code, modified by the division of  environmental protefition

to meet the objections of the legislative rule-mgking
review committee and refiled in the state register o the
sixteenth day of January, one thousand nine h dred
ninety-seven, relating to the division of enviro ntal
protection (to prevent and countrol air poliution ||from
hazardous waste treatment, storage or dispeosal facilipies,
45 CSR 25), is authorized.

(i) The legislative rule filed in the state regfister

10
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on the fifth day of February, one thousand nine hundred
ninety-seven, authorized under the authority of section
three, article twenty-two, chapter twenty-two of this code,
modified by the division of environmental protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the Ewentyh
fifth day of Febfuary, one thousand nine hundred
ninety-seven, relating to the division of environmental
protection (voluntary remediation and redevelopment, 60 CSR
3), is authorized.

(j) That title sixty, series one‘of the code of state
rules be amended by deleting the current interpretative
rule for the office of environmental advocate and inserting
in lieu thereof the following legislative rule, to read as
follows:

"§61-10-1. General.

1.1. Scope. - This legislative rule governs and
controls the appointment and qualifications of the position
of Environmental Advocate within the Division of
Environmental Protection.

1.2. Authority - West Virginia Code $22-1-3, 22-1-3a,
22-20.

1.3. Filing Date -

11
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1.4. Effective Date -~ July 1, 1997.
§61-10-2. Appointment, Salary and Qualifications.
’ ’ i

2.1. Appointment. - The position of Environme

Advocate will be a full-time position, will be appointg

the Director, and will serve at the will and pleasur

the Director of the Division of Environmental Protectid
accordance with the West Virginia Code §22-20-1.
2.2. Salary. - The salary of the positiod
Environmental Advocate will be set by the Director ay
subject to future adjustments at the discretiéﬁ‘of
Director.

2.3, Qualifications. - The Director will receivy

solicit' applications for the position of Environméntal

1

ntal

of

h in

Advocate from persons having the following mifiimum
gualifications:

2.3.a. A citizen and resident of the State of|West
Virginia.

2.3.b. A graduate from an accredited cdllegé or
university with a four-year degree in a field of Ktudy

directly related to the qualifications, powers,~énd dl
of the position as set forth by the director.

2.3.c. A minimum of two years full-time or cumulg

12

ties

tive

by‘

of

the

e
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_experience in work directly related to . environmental

profection, or other public service work or experience
which démonstrates the ability to carry out the powers and
duties of the position as set forth by the director.
2.3.&.‘A working familiarity with some of the legal
régu}reMents and programmatic functions of the Division of
Env}ronmental Protection.
2.3.e. A demonstrated ability to skillfully verbaily

and by writing communicate in a public forum.

&
2.3.f. A demonstrated ability to use word processing -

o

software for a computer and other necessary compﬁter
skills as determined by the director.

2.3.g. A valid West Virginia driver’s liceﬁse.
§61-10-3, Powers and Limitations -

The Environmental Advocate will carry out the duties
of the position as set forth in this rule, and as
prescribed by the Director in accordance with the
following: "

3.1. The Environmental Advocate will be gufﬁ;d in ay%
éctions py the policy statement and the nine purposes get
forth in We§£;Virginia Code §22-1-1 (b).

x

3.2. Theff Environmental Advocate may not in any

official capibity represent ..any person _ini“"difdfile on

13

R
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behalf of any person, legal or quasi-legal actions, either

in support of or opposed to the Division of Environmantal

Protection withbut the expressed approval of the ‘Diregtor,

and under supervision of the Division of Environmg tal

Protection’s General Counsel.

3.3, The FEnvironmental Advocate may not in

any

official capacity organize public campaigns in sﬁpporttof,

or in opposition to official positions taken by
Division of Environmental Protection on environm
matters, and will not in any official capacity act
participate in any such organized campaign."

(k) The director of the division of enviro
protection is hereby authorized to propose for promul

an emergency rule to amend a current legislative

the
intal

ilvely

ntal
tion

rule

relating to monitoring of air quality (to prevent and

control particulate air pollution from manufacturing

process operation, 45 CSR 7).

(1) The legislative rule filed in the state reg

ister

on the eighteenth day of March, one thousand nine hyndred

ninety-seven, relating to the division of environ%
protection (yard waste composting, 47 CSR, 38H

authorized.

(m) The legislative rule filed in the state red

14

is

sntal.

—
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on the thirty~-first day of July, one thousand nine hundred

ninety-seven, authorized under the authoritv of section

two, article six, chapter twentyv-two, of this code,
h ivisi f envi 1l pr ion
h ] ion igslati le-maki review

committee and refiled in the state register on the ninth

NOTE: The purpose of this bill is to authorize the
Division of Environmental Protection to promulgate a
legislative rule relating to 0il and Gas Operations -~ Solid

Waste.

Strike-throughs indicate language that would be
stricken from the present law, and underscoring indicates
new language that would be added.

15




Senate Bill No. 290

(By Senator(s) Ross, Anderson, Bowman,
Macnaughtan, Boley and Buckalew)

[Introduced January 30, 1998; referred to the

Commiitee on Energy, Industry and Mining; and
then to the Committee on the Judiciary.]

10 A BILL to amend and reenact section one, article three,

11 chapter sixty-four of the code of West Virginia, one
12 thousand nine hundred thirty-one, as amended, relating
13 to authorizing the division of environmental
14 protection to promulgate a legislative rule relating
15 to 01l and gas operaztions - solid waste.

16 Be it enacted by the Legislature of West Virginia:

17 That section one, article three, chapter sixty-four of
18 the code of West Virginia, one thousand nine hundred
12 thirty-one, as amended, be amended and reenacted, to read
20 as follows:

21 ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO

22 PROMULGATE LEGISLATIVE RULES.

23 §64-3-1. Division of environmental protection.
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(a) The legislative rule filed in the state register
on the thirtieth day of August, one thousand nine hundred
ninety-six, suthorized under the authority of section six,
article eighteen, chapter twenty-two of this code, reléting
to the division of environmental protection (hazardous
waste management, 33 C3SR 20), is authorized.

(b) The legislative rule filed in the state reéister
on the twenty-ninth day of DBugust, one thousand nine
hundred ninety-six, authorized under the authority of
section four, article five, chapter twenty-two of this
code, relating to the division of environmental protection
(standards of performance for new stationary sources
pursuant to 40 CFR Part 60, 45 CSR 16), is authorized.

(c) The legislative rule filed in the state reéister
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authorfty of
section four, article five, chapter twenty-two of this
code, relating to the division of environmental protéction
(emissicn standards for hazardous air pollutants pursuant
to 40 CFR Part 63, 45 CSR 34), is authorized.

(d) The legislative rule filed in the state register
on the twenty-eighth day of August, one thousanq. nine

hundred ninety-six, authorized under the authority of
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section six, article seventeen, chapter twenty-two of this
code, modified by the division of environmmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-second day of October, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (underground storage tank insurance trust fund,
33 CSR 32), is authorized.

(e) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section three, article one, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twentieth day of December, one thousand nine hundred

ninety-six, relating to the division of environmental

protection (WV/NPDES regulations for coal mining

facilities, 47 CSR 30), is authorized.

(f) The legislative rule filed in the state register
on the thirtieth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section four,

article three, chapter twenty-two of this code, modified by
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the division of environmental protection to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twenty—first‘ day
of February, one thousand nine hundred ninety-seven,
relating to the division of environmental protecfion
(surface mining and reclamation regulations, 38 CSR Zf, is
authorized, with the following amenqments:

"On page three, subsection 2.4, by striking ouﬁ the
words "Coal seams commonly associated with such minerals
may include, but are not limited to Waynesburg, Washinéton,
Freeport, Sewickley, Redstone, Pittsburgh, Kittanning, Elk
Lick, Peerless, No. 2 Gas, Upper Eagle, No. 5 Block. and
Stockton Lewiston";

On page three, subsection 2.4, line eight, by striking
out the words "these seams are", and inserting in lieu
thereof the words "the seam 1is";

On page nine, subsection 2.43, line two, afteﬁ‘the
word "highwall"”, by inserting the words "except in
operations where the entire upper horizon above the lowest
coal seam is proposed to be partly or entirely removea";

On page sixteen, subsection 2.95, line seven %fter

the "anY", by inserting the word "substantial”;

On page eighteen, subsection 2.108, line two, after



10

11

12

13

14

15

16

17

18

19

20

21

22

23

the word "stream." by adding the following: Examples
include wildlife ponds, settling basins and all ponds and
facilitieslor structures used for water treatment.;

On page nineteen, subsection 2.120, line three, by
striking the word "or" and inserting in lieu thereof the
word "and";

On page twenty-nine, subsection 3.2.e., after the word
"period" by striking the remainder of the subdivision
3.2.e.;

On page forty—nine, subsection 3.14.b.7., by striking
the entire paragraph;

On page forty-nine, subsection 3.14.b.8., by striking
the entire paragraph;

On page forty-nine, by renumbering the remaining
paragraphs;

On page fifty-one, subparagraph 3.14.b.14E, line one,
before the word "A", by inserting the words "If requested
by the Director";

On page fifty-one, subsection 3.14.h.15.B., by
striking the entire subparagraph, and inserting in lieu
thereof the following: 3.14.bh.15.B. Surface water must be
diverted around or over the material by properly designed

and stabilized diversion channels which have been designed
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using the best current technology to provide protection to
the environment or the health, welfare and safety of the
public. The channel shall be designed and constructed to
ensure stability of the remaining material, coﬁfrol
erosion, and minimize water infiltration into the remaiﬁing
material.;

Oon page seventy-two, subdivision 3.29.a, line five
after the word "IBR", by inserting the words "or whe#e it
has been demonstrated to the satisfaction of the Director
that limited coal removal on areas immediately adjacent to
the existing permit is the only practical alternativé to
recovery of unanticipated reserves oOr necessary to enbance
reclamation efforts or environmental protection®;

On page eighty-six, by inserting a new subsection 3.35
to read as follows: 3.35. All grade measurements and
linear measurements in this rule shall Dbe subject‘to a
tolerance of two percent (2%). All angles in this rule
shall be measured from the horizontal and shall be subject
to a tolerance of five percent (5%): Provided, however,
this allowable deviation from the approved plan doeé not
affect storage capacity and/or performance standards.

On page one hundred eight, subdivision 5.5.c.,‘line

two, after the word "landowner", by striking the remainder
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of the paragraph and inserting in lieu thereof the words
"requesting the permanent structures be left for
recreational or wildlife propagation purposes or for any
beneficial uses to the landowner™;

On page one hundred twelve, subdivision 6.5.a., line
five, after the word "Sunday." by adding the following:
provided, however, the Director may grant approval of a
request for Sunday blasting if the operator demonstrates to
the satisfaction of the Director that the blasting is
necessary and there has been an opportunity for a public
hearing.;

On page one hundred twenty-six, paragraph 9.2.i.2,
after the word "achieved" by inserting: An alternate
maximum or minimum soil pH may be approved based on the
optimum pH for the revegetation species.;

Oon page one hundred thirty, line one, paragraph
9.3.h.1., by striking out the paragraph in its entirety,
and inserting in lieu thereof: 9.3.h.1. The minimum
stocking rate of commercial tree species shall be in
accordance with the approved forest management plan
prepared by a registered professional forester. In no case
may the rate be less than four hundred fifty (450) stems

per acre of commercial tree species;
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On page one hundred thirty, paragraph 9.3.h.2., by
striking out the paragraph in its entirety, and by
renumbering the subsequent paragraphs;

On page one hundred thirty, in renumbered paragraph

|
9.3.h.2., after the word "than", by striking out the wo?ds
"four hundred fifty (450)", and inserting in lieu thereof
"three hundred (300);" On page one hundred thirty, in
renumbered paragraph 9.3.h.2., after the word "acre", by
inserting the words "or the rate specified in the forést
management plan, whichever 1s greater,”; |

On page two hundred twenty-two, subdivision l4.11fe,
line 6, by striking out the word "operable" and by
inserting in lieu thereof "such condition that operatigns
could be resumed within sixty (60) days";

On page two hundred twenty-three, subdivision
14.11.£f., line four, by striking out the word "operativé",

and by inserting in lieu thereof the words "such condition

that the operations could be resumed within sixty (60)

days";

On page two hundred twenty-three, subdivision

14.11.f., line four, af*rer the word "is", by inserting fhe
words "protected from unauthorized entry";

On page two hundred thirty-eight, subparagréph
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14.15..6.A., 1line five, after the word "exceed", by
striking out the words "fifty (50) percent of the total
permit acreage, or four hundred (400} acres, whichever is
less, on operations which consist of at least three spreads
of equipment”, and inserting in lieu thereof the words
"five hundred (500) acres on operations which consist of
multiple spreads of equipment";

On page two hundred thirty-nine, subsection 14.15.c.,
line three, after the word "regraded", by inserting the
words "and stabilized";

On page two hundred thirty-nine, subsection 14.15.c¢.,
line four, after the word "plan", by striking out the
"comma" and the remainder of the subparagraph, and
inserting in lieu thereof the words: The following shall
not be included in the calculation of disturbed area.;

On page two hundred forty, paragraph 14.15.c.é., line
seven, after the word "benches", by inserting the words
"without regard to like thickness";

On page two hundred forty, paragraph 14.15.c.5, line
two, after the word "graded", by inserting the words "with
naterial placed in a stable, controlled manner which will
not subsequently be moved".

(g) The legislative rule filed in the state register
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on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section ten, article five, chaptér twenty-two of this pode,
modified by the division of enviroénmental protection to
meet the objections of the legislative rule-making Qeview
committee and refiled in the state register on the thnty—
sixth day of November, one thousand nine hundred
ninety-six, relating to the division of environﬁental
protection (confidential information, 45 CSR 31), 1is
authorized.

(h) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section four, article five, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
sixteenth day of January, one thousand nine hundred
ninety-seven, relating to the division of environﬁental
protection (to prevent and control air pollution from
hazardous waste treatment, storage or disposal faciiities,
45 CSR 25), is authorized.

(i) The legislative rule filed in the state register
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on the fifth day of February, one thousand nine hundred
ninety-seven, authorized under the authority of section
three, article twenty-two, chapter twenty-two of this code,
modified by the division of envirommental protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
fifth day o©f February, one thousand nine Thundred
ninety-seven, relating to the division of environmental
protection (voluntary remediation and redevelopment, 60 CSR
3), is authorized.

(3) That title sixty, series one of the code of state
rules be amended by deleting the current interpretative
rule for the office of environmental advocate and inserting
in lieu thereof the following legislative rule, to read as
follows:

"§61-10-1. General.

1.1. Scope. - _This legislative rule governs and
controls the appointment and qualifications of the position
of Environmental Advocate within the Division of
Environmental Protection.

1.2. Authority - West Virginia Code $§22-1-3, 22-1-3a,
22-20.

1.3. Filing Date -

11
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1.4. Effective Date - July 1, 1997.
§61~10~-2. Appointment, Salary and Qualifications.

2.1. Appointment. - The position of Environmental
Advocate will be a full-time position, will be appointed by
the Director, and will serve at the will and pleasure of
the Director of the Division of Environmental Protection in
accordance with the West Virginia Code §22-20-1.

2.2. Salary. - The salary of the positioﬁ of
Fnvironmental Advocate will be set by the Director and is
subject to future adjustments at the discretion of the
Director.

2.3. Qualifications. - The Director will receive or
solicit applications for the position of Environmental
Advocate from persons having the following miﬁimum
qualifications:

2 3.a. A citizen and resident of the State of, West
Virginia. |

2.3.b. A graduate from an accredited college or
university with a four-year degree in a field of Etudy
directly related to the qualifications; powers, and duties
of the position as set forth by the director.

2.3.c. A minimum of two years full-time or cumulative
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experience in work directly related to environmental
protection, or other public service work or experience
which demonstrates the ability to carry out the powers and
duties of the position as set forth by the director.

2.3.d. A working familiarity with some of the legal
requirements and programmatic functions of the Division of
Environmental Protection.

2.3.e. A demonstrated ability to skillfully verbally
and by writing communicate in a public forum.

2.3.f. A demonstrated ability to use word processing
software for a computer and other necessary computer
skills as determined by the director.

2.3.g. A valid West Virginia driver’s license.
£61-10-3. Powers and Limitations -

The Environmental Advocate will carry out the duties
of the position as set forth in this rule, and as
prescribed by the Director in accordance with the
following:

3.1. The Environmental Advocate will be guided in all
actions by the policy statement and the nine purposes set
forth in West Virginia Code §22-1-1 (b).

3.2. The Environmental Advocate may not in any

official capacity represent any person in, or file on
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behalf of any person, legal or guasi-legal actions, either
in support of or opposed to the Division of Environmental
Protection without the expressed approval of the Director,
and under supervision of the Division of Environmental
Protection’s General Counsel.

3. 3. The Environmental Advocate may not in, any
official capacity organize publid campaigns in supporﬁ of,
or in opposition to official positions taken by: the
Division of Environmental Protection on environmental
matters, and will not in any official capacity actively
participate in any such organized campaign."

(k) The director of the division of environméntal
protection is hereby authorized to propose for promulgation
an emergency rule to amend a current legislative rule
relating to monitoring of air -quality (to prevent and
control particulate air pollution from manufacturing
process operation, 45 CSR 7).

(1) The legislative rule filed in the state register
on the eighteenth day of March, one thousand nine hundred
ninety-seven, relating to the division of environmental
protection (yard waste composting, 47 CSR 38E) is

authorized.

(m) The legislative rule filed in the state register
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on the thirty-first dayv of July, one thousand nine hundred

ninetyv-seven, authorized under the authority of section

two, article six, chapter twentv-two, of this code,

modified by the division of environmental protection to

meet the obijections of the legislative rule-making review

committee and refiled in the state register on the ninth

f D r n h nd nine hun i —sev

relating to the division of environmental protecfion (oil

and gas operations - solid waste, 35 CSR 2), is authorized,

NOTE: The purpose of this bill is to authorize the
Division of Environmental Protection to promulgate a
legislative rule relating to 0il and Gas Operations - Solid
Waste.

Strike-throughs indicate language that would be

stricken from the present law, and underscoring indicates
new language that would be added.
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