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Executive Office
#10 McJunkin Road
Nitro, WV 23143-2506
Telephone No: (304)759-0575
Fax No: (304)759-0526

West Virginia Bureau of Environment

Cectl H. Underwood . Michael C. Castle
Governor Commissioner

December 22, 1999

Ms. Judy Cooper

Director, Administrative Law
Division

Secretary of State's Office

Capitol Complex

Charleston, WV 25305

RE: Additional Filing Information for 45CSR13 - "Permits for Construction,
Modification, Relocation and Operation of Stationary Sources of Air Pollutants,
Notification Requirements, Administrative Updates, Temporary Permits, General
Permits, and Procedures for Evaluation™

Dear Ms. Cooper:

Please insert the following documents to the above-referenced rule that was
filed with your office and the Legislative Rule-Making Review Committee on Friday,
December 17, 1999:

a The original approval-for-filing letter signed by Commissioner
Castle; and

o The minutes of the September 19, 1999 meeting of the Division of
Environmental Protection Advisory Council

Your cooperation in the above request is very much appreciated, and we
apologize for any inconvenience this may have caused you. If you should have any
questions or require additional information, please let me know.

Sincerely,

Carrie J. Chambers

Executive Assistant
cc: Legislative Rule-Making

Review Committee (15 copies of Minutes attached)
Karen Watson



12-17%-399 11:13 DEP-EXEC. - ADM. — PIO + 935586255 MNO. 2653

Executive Office
#10 McJunkin Road
Nitro, WV 25143-2306
Telephone No: [304)759-0575
Fax Na: (304)759.0526

West Virginia Bureau of Environment

Ceol H. Underwood Michact £ Castle
Govemnar Cammissioner

December 17, 1999

Ms. Judy Coaoper

Director, Administrative Law
Rivision

Secretary of State's Office

Capitol Complex

Charleston, WV 253056

RE: 45CSR13 - "Permits for Construction, Modification, Relocation and Operation
of Stationary Sources of Air Pollutants, Notification Requirements, Administrative
Updates, Temporary Permits, General Permits, and Procedures for Evaluation®
Dear Ms. Cooper:

This letter wlll serve as my approval to file the above-referenced rule with
your office as an agency-approved legislative rule.

Your cooperation in the above request is very much appreciated. If you
should have any questions or require additional information, please call Carrie
Chambers in my office at 759-0515.

Sincerely,

%chmd C@ﬁfg

Michael C. Castle
Commissioner

MCC:cc

cc: Karen Watson
Carrie Chambers



The seventeenth meeting of the DEP Advisory Council was held Thursday, geptember 9,
1999, in the Director's Conference Room located 10 Nitro, Chairman Michael Castle

Attending:

Advisory Council Members:

Wichaet Castle, Chairmat
Jacqueling Hallinan
William Raney

Wwilliam gamples

Environmental Protection:

Tony Grbac
Randy Huffman
Qkipp KropP
Pam Nixon
Terry Polant
Cap Smith
Barbara T aylor
RKaren Watson

1 Chairman Castle introduced himself and made oP ening remarks.
2) Review and A roval of June 10,1999 Minutes. Chaiman Castle called the

meeting 10 order at 200 p.o. The first order of business Was approval of the minuies 0
the June 10, 1999, Advisory Council meeting they were approved as written.

stakeholders St0 p form This grow met Wee to review 1o and to Make
an agreed upon changes the end of July. The results of {he meetngs are av ajlable o0
the DEF website - Blasting S akeholders A numb of consensus f ndations 10



4) Discussion of Proposed Rules by Karen Watson

45CSR8 - AMBIENT AIR QUALITY STANDARDS FOR SULFUR OXIDES AND
PARTICULATE MATTER. The purpose of this rule is to establish ambient air quality
standards for sulfur oxidizes and particulate matter, equivalent to those national primary
and secondary ambient air quality standards established by the U. S. EPA. The rule being
proposed by the Director suspends the PM 2.5 standard until further direction from either
the U.S. EPA or the U.S. Supreme Court of Appeals. The proposed rule retains the
standard for PM10 since sold basis for the Court vacating the PM10 standard was that the
PM2.5 and the PM10 standards could not co-exist without there being essentially double
regulation.

45CSR9 - RULES PERTAINING TO AMBIENT AIR QUALITY STANDARDS FOR
CARBON MONOXIDE ANDF OZONE. The purpose of this rule is to establish ambient
air quality standards for carbon monoxide and ozone, equivalent to those national
primary and secondary ambient air quality standards established by the U. S. EPA. To be
consistent with this ruling, the rule being proposed by the Director suspends the ozone
standard until further direction from either U.S. EPA or the Supreme Court of Appeals.

45CSR24 - TO PREVENT AND CONTROL EMISSIONS FROM
HOSPITAL/MEDICAL/INFECTIOUS WASTE INCINERATORS. This rule establishes
emission limits and performance standards for new and existing
hospital/medical/infectious waste incinerators (HMIWTI). The pollutants regulated by this
rule include metals (cadmium, lead, and mercury); particular matter; acid gases (sulfur
dioxide and nitrogen oxides, and hydrogen chloride); organic compounds (dioxins and
furans); carbon monoxide; and opacity. This rule also established requirements for
HMIWTI operator training/qualification, waste management plans, and testing/monitoring
or pollutants and operating parameters. The purpose of revising the rule is to correct
typographic errors and to maintain consistency with the federal rule.

5) Discussion of Proposed Rule by Terry Polan.

45CSR13 - PERMITS FOR CONSTRUCTION, MODIFICATION, RELOCATION
AND OPERATION OF STATIONARY SOURCES OF AIR POLLUTANTS,
NOTIFICATION REQUIREMENTS, ADMINISTRATIVE UPDATES, TEMPORARY
PERMITS, GENERAL PERMITS, AND PROCEDURES FOR EVALUATION - The
purpose of this rule is to set forth the procedures for stationary source reporting, and the
criteria for obtaining a permit to construct and operate a new stationary source which is
not a major stationary source, to modify a non-major stationary source, to make
modifications which are not major modifications to an existing major stationary source,
and to relocate non-major stationary sources with the State of West Virginia. Such
construction, modification or relocation without a required permit is a violation of this
rule. This rule also establishes the requirements for obtaining an administrative update to
an existing permit, temporary permit or a general permit, and for filing notifications of
changes not otherwise subject to the permit requirements of this rule. The rule



establishes public participation requirements as well as procedures for the transfer,
suspension and revocation of permits.

6) Discussion by Cap Smith regarding Tire Piles. Cap Smith, Chief of the Office of
Waste Management, discussed the problems and solutions currently being utilized
regarding existing tire piles and the handling of the 2 million tires being produced each
year. The EPA wants to be involved in the solution; however, they have no funding
sources available to dedicate to the problem. Legislation will again be proposed. Mr.
Smith also commented on the serious ongoing tire fire in Toledo, Ohio and distributed an
article regarding this hazard (copy attached).

7 Discussion and Update by Barbara Taylor regarding TMDL Stakeholders.
Barbara Taylor, Chief, Office of Water Resources, provided a detailed update on the
status of the efforts of the TMDL Stakeholders group and provided explanatory
handouts/graphics (copies attached). The TMDL Stakeholders group is focusing on
going forward and making improvements.

8) Status update by Skipp Kropp on Regional Haze order.

Skipp Kropp reported that EPA has promulgated a Regional Haze rule. The rule assumes
that the EPA NOx SIP Call for ozone transport and the new 8-hour ozone standard are in
place. Inasmuch as the new ozone standard has been remanded to EPA in an appeal in
which WV DEP participated, and the NOx SIP Call is being litigated, so far successfully,
by WV DEP and other parties, Mr. Kropp advised that OAQ had also joined Michigan
and several other parties in appealing the haze rule as well.

Chairman Castle thanked everyone for attending. The meeting was adjourned at
4:30 p.m.
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Exacurive Offce
#10 MgJunkin Road
Nilre, WV 25143.2506
Telephone No: (304)759-0573
Fax No: (304)759-0526

West Virginia Bureau of Environment

Ceerl H. Underwood . Michae! C. Cosile
Governor Cormmigsioner

December 17,1999

Ms. Judy Cooper

Director, Administrative Law
Division

Saecretary of State's Office

Capitol Complex

Charleston, WV 25305

RE: 45CSR13 - "Permits for Construction, Modification, Relocation and Operation
of Stationary Sources of Air Pollutants, Notification Requirements, Administrative
Updates, Temparary Permits, General Permits, and Procedures for Evaluation”
Dear Ms. Caoper:

This letter will serve as my approval to file the above-referenced rule with
vour office as an agency-approved legislative rule.

Your cooperation in the abave request is very much appreciated. If you
should have any questions or require additional information, please call Carrie
Chambers in my office at 758-0515.

Sincerely,

Vidhadl C.Cally

Michael C. Castle
Commissioner

MCC.co

co:. Karen Watson
Carrie Chambers



uestionnaire

DATE: December 17, 1599

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM.: (AGENCY NAME, ADDRESS & PHONE NUMBER) Division of Environmental Protection
Office of Air Quality

1558 Washington Street, East
Charleston, WV 25311-2599
Phone: 3(4-558-4022

LEGISLATIVE RULE TITLE: 45CSR13 “Permits for Construction, Modification,
Relocation and Operation of Stationary Sources of Air Pollutants, Notification Requirements,
Administrative Updates, Temporary Permits, General Permits, and Procedures for Evaluation”

1. Authorizing statute () citation:__ W.Va. Code §§22-5-1 et seq.

2. a. Date filed in State Register with Notice of Hearing or Public Comment
Period:

September 8, 1999

b. What other notice, including advertising, did you give of the hearing?
L Class I legal advertisement, Charleston Daily Mail and Charleston Gazette
1L Sent a copy of the Public Notice to our agency mailing list
II. DEP’s “Public Notice Bulletin” and DEP’s “In Depth” (September issues)
Iv. Public Notice placed on agency’s website

C. Date of Public Hearing (s) or Public Comment Period ended:

Qctober 12, 1999




d. Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.
Attached X No comments received

e. Date you filed in State Register the agency approved proposed Legislative
Rule following public hearing: (Be exact)

December 17, 1999

f. Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive all
written correspondence regarding this rule: (Please type)

Edward L. Kropp, Chief
1558 Washington Street, East
Charleston, WV 25311-2599
Phone: 304-558-4022
Fax: 304-558-3287

E-Mail: skropp@mail.dep.state.wv.us

g. [F DIFFERENT from item ‘f’, please give Name, title, address and phone number (s) of
agency person (s) who wrote and/or has responsibility for the contents of this rule:
{Please type)

See “{” above

3. Tf the statute under which you promulgated the submitted rules requires cerlain findings
and determinations to be made as a condition precedent to their promulgation:



Give the date upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the
issues to be decided.

N/A

Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations
required together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title: 45CSR13 - "Penmits for Construction, Modification, Relocation and
Operation_of Stationary Sources of Air Pollutants, Notification Requirements, Administrative
Updates, Temporary Permits, General Permits, and Procedures for Evaluation”

A. AUTHORITY: W.Va. Code §§22-5-1 et seq.

B. SUMMARY OF RULE:

The purpose of this rule is to set forth the procedures for stationary source
reporting, and the criteria for obtaining a permit to construct and operate a new
stationary source which is not a major stationary source, to modify a non-major
stationary source, to make modifications which are not major modifications to an
existing major stationary source, and to relocate non-major stationary sources within
the state of West Virginia. Such construction, modification, or relocation without a
required permit is a violation of this rule. This rule also establishes the requirements
for obtaining an administrative update to an existing permit, temporary permit or a
general permit, and for filing notifications and maintaining records of changes not
otherwise subject to the permit requirements of this rule. The rule establishes public
participation requirements as well as procedures for the transfer, suspension and
revocation of permits.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The purpose of 435CSR13 is to establish permitting requirements as stated
above. 45CSR13 is part of the West Virginia State Implementation Plan (SIP)
approved by the USEPA to assure attainment and maintenance of attainment with the
National Ambient Air Quality Standards. The revisions proposed herein were
initiated by the Office of Air Quality as part of a broad effort to modernize and
streamline all the Office rules. The current revision process is also intended to
update and harmonize this rule with other rules of the Office of Air Quality. The
proposed revisions are the result ofa thorough review in a stakeholder process that
was inclusive of the Office of Air Quality, representatives of the regulated
community, concerned citizens and the environmental community.



Briefing Document

Page 2

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

There is no equivalent federal counterpart regulation; therefore, a determination of
stringency is not required.

E. CONSTITUTIONAL TAKINGS DETERMINATION:

n accordance with §22-1A-1 and 3(c,) the Director has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At a meeting September 9, 1999, the Advisory Council reviewed and discussed this
rule; there were no substantive changes as a result of the Council’s meeting (See attached
minutes of that meeting.)



APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSR13 - “Permits for Construction, Modification, Relocation and Operation of
Stationary Sources of Air Pollutants, Notification Requirements, Administrative
Updates, Temporary Permits, General Permits and Procedures for Evaluation
Type of Rule: X  Legislative Interpretive Procedural
Agency: Office of Air Quality
Address: 1558 Washington Street, East
Charleston, WV 25311-2599
1. Effect of Proposed Rule Annual Fiscal Year
There-
Increase Decrease Current Next after
Estimated Total Cost
$-0- $-0- $-0- $-0- $-0-
Personal Services -0~ -0- -(- -0- -0-
Current Expense -0- -0- -0- -0- -0-
Repairs and Alterations -0- -0- -0- -0- -0-
Equipment -0- -0- -0- -0- -0-
Other -0- -0- -0- -0- -0-
2. Explanation of above estimates: The revisions to 45CSR13 proposed herein will have

minimal effect on the costs to the Office of Air Quality and implementation will be absorbed
into the existing work environment. Costs are covered under previous budget estimates.

3. Objectives of these rules: This rule, originally promulgated in 1974 and amended in 1994,
sets forth the procedures for stationary source reporting, and the criteria for obtaining a
permit to construct and operate a new stationary source which is not a major stationary
source, to modify a non-major stationary source, to make modifications which are not major
modifications to an existing major stationary source and to relocate non-major stationary
sources within the state of West Virginia. This rule also establishes the requirements for
obtaining an administrative update to an existing permit, temporary permit or a general




Appendix B
Fiscal Note For Proposed Rules
Page Two

permit, and for filing notifications of changes not otherwise subject to the permit
requirements of the rule. The rule establishes public participation requirements as well as
procedures for the transfer, suspension and revocation of permits.

Rule revisions to 45CSR13 are proposed to incorporate appropriate revisions discussed in
numerous stakeholder meetings between representatives of the agency, industry and the
environmental community. The rule is also part of the West Virginia State Implementation
Plan approved by the USEPA for attainment and maintenance of attainment of the National
Ambient Air Quality Standards.

4. Explanation of Overall Economic Impact of Proposed Rule.
A Economic Impact on State Government,
See Section 2.
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific Groups of Citizens.

There will be no economic impact on political subdivisions or the regulated
community in West Virginia resulting from the revisions contained herein. There may, in
fact, be a beneficial effect on the regulated community due to the revisions relating to
permit applicability, such as Tables 45-13B and 45-13C for “de minimis” sources.

C. Economic Impact on Citizens/Public at Large.

There will be no economic impact on the citizens or public at large in West
Virginia resulting from the revisions contained herein.

Date: W /7, /799

—H

Signature of Agency Head or Authorized Representative

/@mﬁ ik




45CSR13

TITLE 45

LEGISLATIVE RULE
DIVISION OF ENVIRONMENTAL PROTECTION : .
OFFICE OF AIR QUALITY bl fy

SERIES 13

-
ai Pl -
ot

MODIFICATION, RELOCATION AND OPERATION OF STATIONARY SOURCES :
OF AIR POLLUTANTS, NOTIFICATION REQUIREMENTS, ADMINISTRATIVE UPDATES,
TEMPORARY PERMITS,
GENERAL PERMITS, AND PROCEDURES FOR EVALUATION

PERMITS FOR CONSTRUCTION, f e LT

§45-13-1. General.

1.1, Scope. — The purpose of this Tule is to set forth the procedures for stationary source reporting,
and the criteria for obtamning a permit to construct and operate a new stationary source which 1s not a major
stationary source, to modify a non-major stationary source, to make modifications which are not major
modifications to an existing major stationary source which-hasnot been-issued-a-permit purssant to-45CSR30;
-and to relocate nomn-major stationary sources within the state of West Virginia. Such construction,
modification, or relocation without a required perrit is a violation of this rule. This rule also establishes the
requirements for obtaining an administrative update o an existing permit, a temporary permit or a general
permit, and for filing notifications and maintaining records of changes not otherwise subject to the permut
requirements of this rule. This rule does not apply to nonroad engines, nonroad vehigles. motor vehicles, or
other emission sources regulated under Subchapter 1L of the federal Clean Air Act; provided, however that the
Director may regulate such sources pursuant to another rule promulgated for that purpose.

1.2. Authority. -- W. Va. Code §22-5-1 et seq.
1.3. Filing Date -- Apsi273004.
1.4. Effective Date -- April 271004,

gislative rule amends and replaces 45CSR13 *Regulations-Pestaining

-

" “Permits for Construction, Modification, Relocation and
Operation of Stationary Sources of Air Pollutants, Notification Requirements, Temporary Permits, General
Permits and Procedures for Evaluation” which was filed on Apeih29-3974-April 27, 1994, and which became

effective June11974 April 27, 1994,

§45-13-2. Definitions.

7 1. "Actual emissions" means the actual rate of emissions of a pollutant from an enlissions unit, as
described below:

2.1.a. Tn general, actual emissions as of a particular date shall equal the average rate, in tons
per year, at which the unit actually emitted the pollutant during a two (2)-year period which precedes the
particular date and which is representative of normal source operation. The Director may allow the use of a
different time period upon a determination that it is more representative of normal source operation. Actual
emissions shall be calculated using the unit's actual operating hours, production rates, and types of malerials
processed, stored, or combusted during the selected time period.
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2.1.b. The Director may presume that source-specific allowable or permitted emissions for
the unit are equivalent to the actual emissions of the umit.

2.1.c. For any emmssions unit which has not begun normal operations on the particular date,
actual emissions shall equal the potential to emut of the unit on that date or the actual emissions of an existing
source with similar operations and production levels at the Director's discretion.

3

on of a current and valid permit which

' & o = " -
HHS5-0 a C

2.2. a 3 ; g X'
statutory-air-pelation: “Administrative update” shall mean any revist

meets the provisions of section 4.

2.5:3. "Clean Air Act” ("CAA™) means 42 U.S.C. 7401; et seq.. as amended.

2.64. "Commenced" means that an owner or operator has all necessary preconstruction approval ot
permits and has undertaken a continuous program of physical site preparation, construction, modification, or
relocation, or that a binding general construction contract has been entered into which obligates one (1) party
to such contract to perform the physical work involved in such program of construction, moditication, or
relocation of a source or emissions unit. Interruptions resulting from acts of God, strikes, or other matters
beyond the control of the owner shall be disregarded in determining whether a construction, modification, or
relocation program is continuous unless otherwise specifically provided within this rule.

27— [Reserved]

2.85. "Construction" means any physical change or change in the method of operation {including
onsite fabrication, erection, installation, demolition, or modification of an emissions unit) which would result
in an increase in the potential to emit or an increase in actual emissions of regulated air pollutants unless
otherwise specifically provided within this rule.-

2.6. “De minimus source” means any equipment or activity listed in Table 45-13B, individual or a part
of a common plan (i.e., a common set of new sources or physical changes in or changes in the method of

operation of any existing stationary source). A “de minimus source™ is deemed to have insignificant emissions

and/or is not usually a source of quantifiable emissions which can be practically regulated in determining

potential to emit or actual emissions for the purpose of determining whether a permit is required under this
rule. Emissions to the extent quantifiable from equipment or activities listed in Table 45-13B do not need to

be added together by the source unless otherwise required by the Director.

2 6.a. Unless otherwise determined by the Director, emissions from a de minimus source shall

not be included in determining the “potential to emit” for purposes of applicability under this rule. However,

in implementing the permitting program under this rule, the Director may require emissions information for

de minimus sources for inclusion in a permit review, Sources located 1n nonattainment areas may naot be

clivible to use Table 45-13B for the pollutant or its precursors for which the area i3 in nonatiainment.
Inclusion of an activity in Table 45-13B does not preclude the source’s duty to comply with the W. Va. Code
§22-5-1 et seq. and_all applicable state and federal regulations, including 45CSR4.
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2.6.b. Activities listed in Table 45-13B do not require any monitoring, recordkeeping or reporiing

unless specifically requested by the Director.

7 6.c. Notwithstanding any other requirements and standards of this rule, a source may use the

procedures described in subsection 5.13 to petition the Director for a determination of regulatory applicability

for a particular activity that may meet the criteria for a “de minimus source” and is not specifically listed in
Table 45-13B.

2 7. “Director” means the director of the division of environmental protection or such other person
to whom the director has delegated authority or duties pursuant to W.Va. Code 5§822-1-6 or 22-1-8.

2.98, "Discharge” means the release, escape, or emission of air pollutants into the air.

2.119. "Emissions unit" means any part or activity of a stationary source that emits or discharges or
has the potential to discharge or emit any regulated air pollutant.

2.1210. "Enforceable” means enforceable by the Director and U. S. EPA unless specifically designated
to mean otherwise in this rule.

2.1311. "EPA" or "U. S. EPA" means the United States Environmental Protection Agency.

2.3412. "Existing stationary source operating permit” means a permit issued by the Director at the
request of an owner or operator of a stationary source which establishes enforceable emission rates, operating
conditions, and compliance determination procedures for that source based upon applicable rules and terms
agreed to by the Director and the owner or operator.

2.1513. "Fugitive emissions" means those emissions which could not reasonably pass through a stack,
chimney, vent or other functionally equivalent opening.

2.4614. "Hazardous air pollutant” means any substance listed en-Table45-13B- pursuant to section
112(b) of the Clean Air Act.

2.4715. "Major modification" shall have the meanings ascribed to this term in 45CSR14 or 45CSR19
depending upon the attainment status, with respect to the National Ambient Air Quality Standards, of the area
in which a particular stationary source is located.

23716. "Major stationary source” shall have the meaning ascribed to this term in 45CSR14,
45CS8R19, or 45CSRI0. means:




45CSR13

2.1817. "Modification" for the purpose of this rule means any physical change in or change in the
method of operation of any existing stationary source, excluding any emissions unit which meets or falls below

the criteria delineated in Table 45-13B, which:

2.3817.a. Results 1n an emissions increase of twe-six (26) pounds per hour or more or five

¢5) ten (10) tons per year or more of any regulated air pollutant etherthan a-hazardeus-or toxic-air-pelivtant;

2.17.h. Results in an emissions increase of 2 pounds per hour or 5 tons per year of hazardous
air pollutants considered on an aggregated basis;

2.1817.bc. Results m any increase in emissions of ahazardens-er-texie an arr pollutant listed
in Table 45-13B45-13A of 10 percent or more of the amount set forth in Table 45-13A at a facility which,
prior to the medification physical change or change in method of operation, has the potential to emit the
hazardeus-or-texie-air pollutant at or above the amount set forth in Table 45-13B45-13A; provided that nothing
in this subdivision shal] affect the facility's obligation to comply with 45CSR27:
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2.4817.ed. Results in an 1ncrease in emissions of any hazardeus-et-toxie-awr pollutant listed
in Table 45-13B45-13A that would in turn result in total enussions of the hazardeus-er-toxie-air pollutant at
the stationary source equal to or greater than the amounts in Table 45-33B45-13A; or

2.1817.de. Results in any regulated air pollutant emissions increase for which the owner or
operator of a source voluntarily chooses to obtan a modification permit pursuant to this rule, even though the
owner or operator is not otherwise required to do so.

2.4817.f The following actions, however, shall not constitute a modification of a stationary
S0UICe;

&2.17.f.1. Installation or replacement of air pollution control equipment, provided
that such new equipment is at least as effective in the control of air pollutant emissions as any equipment
replaced and that no new air pollutant discharge results from its installation;

é2.17.£2. Routine maintenance, repair, and replacement (excluding such activities
that are subject to new source performance standards under 45CSR16);

é-2.17.£3. An inerease in hours of operation unless a limitation has been explicitly
placed upon hours of operation 11 an applicable permut or order;

d:2.17.£4. An increase in throughput or production rate if such increase does not
exceed the design capacity of the source or emissions unit, or increase emissions above the levels provided in
this paragraph and there is no explicit limitation of production rate or throughput in an applicable permit or
order; or

&2.17.£5. Use of an altemative fuel or raw material, provided that the source is
designed to asccommodate such alternative use without increasing emissions above the levels provided in this
paragraph and such usage is not prohibited by an applicable permit or order.

2.17.£.6. Upon written request, the Director may determine that a physical change
results in an emissions reduction for each regulated pollutant from current actual emissions to new potential
emissions from any replacement of a natural pas compressor engine not previously required to obtain a pernut
under this rule with another natural gas compressor engine.

2.198. "Person” means any and all persons, natural or artificial, including the state of West Virginia
or any other state, The United States of America, any municipal, statutory, public or private corporation
organized or existing under the laws of this or any other state or country, and any firm, partnership, ex
association or business entity of whatever nature.

2.2019. "Potential to emit" means the maximum design capacity of a stationary source or emissions
unit to emit a pollutant under its physical and operational design. Any physical or operational limitation on
the capacity of the source or emisstons unit to emit a pollutant, including air pollution control equipment and
restrictions on hours of operation or on the type or amount of material combusted, stored, or processed, shall
be treated as part of its design if the limitation or the effect it would have on emissions 1s enforceable by the
Director and U. S. EPA in any permit or consent order. Secondary emissions shall not be included in any
determination of a stationary sources potential to emit.

2.19.a. Notwithstanding the provisions of subsection 2.19, any natural gas compressor which
is equipped with a catalytic converter which is integral to the unit shall have its potential to ermt determined
after the catalytic converter. Said catalytic converter must be interlocked in such a way as to not allow
operation of the engine without operation of the catalytic converter. The catalytic converter shall have the
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catalyst replaced every 45.000 hours of operation or every ten (10) vears,whichever is earher, as established
by records kept by the source, unless the Director approves an alternative method of verifying catalyst
effectiveness.

2.19.b. Upon written petition by a facility that an air pollution control device is inherent to
the emission unit, the Director may rule on a case-by-case basis that potential to emit may be determined after

the control. “Inherent to the emission unit” shall mean that the emission unit cannot be operated without the
air pollution control device being properly maintained.

2.2120. "Regulated air pollutant” for the purpose of this rule means the following:

2.2120.a. Nitrogen oxides (NO,), amy-volatile organic compounds (VOC), or particulate
matter,

2.2120b. Any air pollutant for which a national ambient air quality standard has been
promulgated including particulate matter (PM, o), sulfur dioxide, carbon monoxide, nitrogen dioxide, ozone
and lead or lead compounds;

2.2420.c. Any hazardous-ertoxie air pollutant listed on table 45-13BA; er

2.2120.d. Any ether air pollutant subject to an emission standard promulgated by the Director
including mineral acids in 45CSR7:;

2.20.e. Any air pollutant subject to a new source performance standard (NSPS) promulgated
under section 111 of the Clean Air Act [including section 111(d)], which requires new and modified sources
to satisfy emissions standards, work practice standards and other requirements;

2.20.f Any of the ozone-depleting substances specified as a Class [ (primarily
chlorofluorocarbons) or Class 11 substance (hydrochlorofluorocarbons) under Title VI of the Clean Air Act,
or

2.20.p. Any air pollutant subject to a standard or other requirement promulgated under
section 112 of the Clean Air Act, specifically excluding air pellutants listed only in 112 {r).

2.221. "Relocation” means the physical movement of a gtationary source outside the existing plant
boundaries.

2.232. "Responsible official" means one of the following:

2.232.a. For a corporation or business entity: a president, secretary, treasurer, or vice-
president of the corporation or business entity in charge of a principal business function, or any other person
who performs similar policy or decision-making functions for the corporation or business entity, or a duly
authorized representative of such person if the representative is responsible for the overall operation of ane
or more manufacturing, production, or operating facilities applying for or subject to a permit and either (I) the
facilities employ more than two hundred fifty (250) persons or have gross annual sales or expenditures
exceeding twenty five (525) million (in second quarter 1990 dollars), or (ii) a representative delegated with
such authority and approved in advance by the Director;

2.232.b. For a partnership or sole proprietorship: a general partner or the proprietor,
respectively;

2.232 ¢. For a municipality, State, Federal, or other public entity: either a principal executive
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officer or ranking elected official. For the purposes of this part, a principal executive officer of a Federal
agency includes the chief executive officer having responsibility for the overall operations of a principal
geographic unit of the agency (e.g., a Regional Administrator of U.S. EPA); or

2.232.d. The designated representative delegated with such authority and approved in
advance by the Director.

2,243, "Secondary emissions" means enussions which would occur as a result of the construction or
operation of a stationary source or modification, but do not come from the stationary source or modification
itself. For the purpose of this rule, secondary emissions must be specitic, well defined, quantifiable, and
impact the same general arca as the stationary source or modification which causes the secondary emissions.

Secondary emissions include, but are not limited to, emissions from any off-site support facility which would
not oiherwise be constructed or increase 1ts emissions except as a result of the construction or operation of the
stationary source or modification.

2,254, "Stationary source" means, for the purpose of this rule, any building, structure, facility,
installation, or emission unit or combination thereot, excluding any emissions unit which meets or falls below
the criteria delineated in Table 45-13B, which:

2.254.a. Is subject to any substantive requirement of an emission control rule prormulgated
by the Director; of

2.2.54b. Discharges or has the potential to discharge more than six (6) pounds per hour or
ten (10) tons per vear of volatile organic compounds or any_re gulated air pollutant for which the Director has
promulgated an ambient air quality standard; ef

7 24.¢c. Discharees or has the potential to discharge more than two (2) pounds per_hour or
five {5) tons per year of hazardous air pollutants considered on an aggregated basis;

2.254.ed. Discharges or ay-has the potential to discharge any hazardeus—er—texicair
pollutant(s) listed in Table 45-43B45-13A in the amounts shown in Table 45-13845-13A or greater; or

2.254.de. An owner or operator voluntanly chooses to be subjected to a construction or
modification permit pursuant to this rule, even though not otherwise required to do so.

2 25, “Statutory air pollution” means and is limited to the discharge into the air by the act of man of
substances (liquid. solid, gaseous, organic or inorganic) in a locality, manner and amount as to be injurious
to human health or welfare, animal or plant life. or property, or which would interfere with the enjoyment of

life or property.

2.26. "Toxic air pollutant” means any of the following substances which are included on Table 43-
13B45-13A:  Acrylonitrile, Allyl chloride, Benzene, 1,3,-Butadiene, Carbon tetrachloride, Chloroform,
Ethylene dichloride, Ethylene oxide, Formaldehyde, Methylene chloride, Propylene oxide, Trichloroethylene,
Vinyl chloride, Vinylidene chloride.

2.27. "Volatile Organic Compounds”" (VOC) means Wmemp&u&é—t—hﬂi—pﬂﬁﬁ*pm

atraacnheric nhatochamical reactions 1o i alindac an oroasie eampound-otherthanthe allowne-ax
u'ﬂl].uﬂl_ll.l\.dj. o P;lub\)yll\allxlvux | R=TTL TG LW AN T Ty IO TORUGS I-Lll_‘]' ULEwll\J UU].AI.HU\.«II[\J TTITC L CrITIT LTINS ,I.Ull\)""'il.l.b U;\VIIIHL
oty das rathana athanea mratlieg] chlnraforss i1 11 +v{nh1nrnmlethaﬂe}_,eF€__l_B
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Grichlaraisfluoroetbanet mathvlana chlarndea CEC 11 ek lnraflaorarsetbaae) CEC-12
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to-carbon and fuorine-the term as defined in 40 CFR §51.100 (s).

2.28. Other words and phrases used in this rule, unless otherwise indicated, shall have the meaning
ascribed to them in W. Va. Code §§22-5-1 et seq. and any rules promulgated thereunder.

§45-13-3. Reporting Requirements for Registered-and Permitted-Stationary Sources.

3.1. The owner or operator of a stationary source thatis-regtsiered-or permnitted pursuantto-thisrule

may be required by the Director to collect, report and maintain data on the operation of such stationary source.
The Director, or his duly authorized representative, may request reports of such data in a reasonable manner
and detail as the Director may specify. If requested, such reports shall be filed within fifteen-(3-5thirty (30)
days of the end of the established reporting period. However, reports on such data shall not exceed one (1)
per month.

§45-13-4. Administrative Updates to Existing Permits.

4.1, Upon the request of the permittee, or with the permittee’s consent, the Director may update a valid

existing permit issued pursuant to this rule as necessary to incorporate any administrative update identified in

subsection 4.2.

4.1.a. At the Director’s discretion a determination may be made that an applicant is not eligible for
an administrative update pursuant to this section.

4.1.b. Within sixty (60) days from receipt of a complete application for an administrative update, the

Director shall take final action on any Class I request and may take final action on any Class II request by:

4.1.b.1. Issuing the administrative update;

4.1.b.2. Issuing the admunistrative update with additional reasonable conditions than

requested;

4.1.b.3. Denying the administrative update request: or

4.1h.4. Determining that the requested change does not meet the criteria of this section and
should be reviewed under other provisions of this rule or applicable rules of the Director.

4.1.c._Should the Director deny an administrative update request, he or she shall do so in writing,
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providing the reasons therefore. Such denial is not subject to public notice or comment nor is it subject to
appeal under W.Va. Code §822-5-14 or 22B-1-7. Anv permit which is issued as amended pursuant to this

section may be appealed under W.Va. Code §8§22-5-14 or 22B-1-7.

4.1.d. The Director may incorporate changes to a permit as an admimstrative update without
providing notice to the public, provided that such permit revisions are desipnated as Class I administrative
updates as defined in subdivision 4.2.a. Class IT administrative updates as defined in subdivision 4.2.b must
be noticed by the applicant at the time of application in accordance with the provisions of subsection §.3.

4.1.e. Should the Director intend to make an administrative update to a permut pursuant to this section
with the permittec's consent, or to make changes to the permittee’s application for an administrative update,
the Director shall provide the permittee with no less than fifteen (15) days written notice of that intent to
provide an opportunity for the permittee to comment on that intent before the Director takes any of the actions
specified in subdivision 4.1.b.

4.2. Administrative updates to a valid existing permit issued pursuant to this rule are authorized with
respect to any change under subdivision 4.2.a or 4.2.b that does not otherwise constitute a modification as

defined by this rule. No applicant shall seek an administrative update pursuant to this section to circumyent
any part of this rule or any other state or federal rule or regulation. Any notification request under subsection
5.13 that the Director determines will require an administrative update shall comply with this section,

4.2.a. Class I admnistrative updates shall include the following:

4.2.a.1. Correction of typographical errors;

4.2.a.2. Corrections or updates to mailing addresses, contact personnel or telephone numbers
if contained in the permit, or change in the name of the permittee which does not involve any change in the
ownership or operational control of a permitted source or unit:

4.2.a.3. Change in the construction schedule with regard to any interim schedule requirement
to the extent that such a change does not interfere with any obligation under the existing permt to have
pollution control equipment installed and in operation and to the extent that such a change 1s allowed by
subsection 10.2;

4.2 a.4. Change in a permit condition to mcorporate any new more stringent requirements
related to an applicable rule promulgated after the existing permit was issued and that do not result in a
physical change in or change in the method of operation of the source;

4.2.a.5. Change in a permit condition to incorporate any new more stringent requirements
related to new information not considered at the time the existing permit was 1ssued;

4.2.2.6. Permanent removal of equipment, not including air pollution control equipment;

4.2.a.7. Change in monitoring, recordkeeping or reporting requirements for saurces which are
not major sources which are determined by the Director 1o be equivalent or superior to the existing permit

requirements; or

4.2.a.8. Change in a permit condition as necessary to allow changes in operating parameters.
emission points, control equipment or any other aspect of a source which results m a decrease in the emission
of any existing regulated air pollutant or any new regulated air pollutant.

4,2.b, Class II admimstrative updates shall include the following:




45CSR13

4.2.b.1. Change in a permit condition as necessary to allow changes in operating parameters,
emission points. control equipment or any other aspect of a source which results in an mcrease or no change
in the erssion of any existing regulated air pollutant or any new regulated air pollutant: or

4.2.b.2. Other minor chanpes as may be allowed on a case-by-case basis by the Director.

4.3, A person requesting an administrative update of a permit shall submit such information as the
Director may request deseribing the effect of the proposed change, if any, on emissions and ambient air quality

from the source. The information submitted must be_certified to be true, accurate and complete by a
responsible official in the manner required for a perrmt application. Upon a determination by the Director that
there is a potential for sipnificant ambient air quality impact, the source may be required to submit appropriate
additional information or to apply for the appropriate permit. When requested, 1t is the duty of the applicant
to supply sufficient information to the Director to demonstrate there will be no significant air quality impact.

4.4, Any permittee other than a small busmess as defined in section 507(c) of the federal Clean Air Act
which requests a Class I administrative update to a valid existing permit pursuant to this section shall submit
a permit application fee of three hundred dollars ($300).

4.5. The permittee may implement the changes addressed in the request for a Class T administrative update
immediately upon submittal of the request. After the permittec makes the change allowed in the preceding
sentence, and unti] the Director takes any of the actions specified in subdivision 4.1.b, the permittee must
comply with the proposed changes to the permit. During this time period, the source need not comply with
the existing permit terms and conditions 1t seeks to change. However. if the permittee fails to comply with its
proposed permit change during this period, the existing permit terms and conditions 1t seeks to modify may
be enforced against it. Should the permuttee implement such a change immediately, the permittee will do so
at its sole risk and the permittee shall not asseri as any argument, including legal or equitable, in any

proceeding (administrative, civil or criminal) that such action occurred.

§45-13-45. Permit Application and Reporting Requirements for Construction of and Modifications to
Stationary Sources-and-Medifications.

45.1. No person shall cause, suffer, allow or permit the construction, modification, or relocation of
any stationary source to be commenced without notifying the Director of such intent and obtaining a permit
to so construct, modify, or relocate the stationary source as required in this rule or any other applicable rule
promulgated by the Director. Construction of a major stationary source or a major modification shall be
subject to the pre-construction permit requirements of 45CSR14 or 45CSR19 depending upon the air
pollutants involved and the attainment status of the area in which the source or modification would occur. A
source subject to 45CSR14 or 45CSR19 is not subject to the requirements of this rule. For the purposes of
this rule, the following do not constitute activities pursuant to subsections 2.4 and 2.5, and prior to obtaining
a permit to construct, modafy or relocate, a source may:

5.l.a. Clear land;

3.1.b. Grub stumps, roots and other natural impediments to site development;

5.1.c. Excavate. prade and compact topsoil to establish temparary and final grade;

5.1.d. Dig and construct foundations and/or caissons and grade beams;

10
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3.1.e. Demolish existing structures, provided that all activity must comply and comport with all

existing state and federal regulations including, but not limited fo, asbestos requirements pursuant to 45CSR135,

applicable National Ermssion Standards for Hazardous Air Pollutants pursuant to section 112 of the Clean Air
Act, applicable requirements pursuant to the Resource Conservation and Recovery Act (42 U.S.C. §§ 6901

et seq.) and applicable solid waste requirements;

5.1.f Uppgrade the utility support facilities, provided that in no instance shall these upgrades cause

or contribute to new or increased emissions unto themselves or increase emissions from any other unit;

5.1.¢. Construct or modify structures which are strictly office buildings. warchouses or buildings that

could potentially be used for such purposes: or

5.1.h. Order equipment and procure supplies with which an enussions unit could be composed,

provided that such ordenng and procuring is not in violation of any other state Tule.

5.2. Prior to obtaining a permit to construct, @ source may not cause the erection or installation of an
emissions unit.

5.3. All activities listed under subdivisions 5.1.a. through 5.1.h. shall be conducted solely at the risk of
the owner or operator of the stationary source and, 1n undertaking any such activities, the owner or operator

shall not assert as any argument, including legal or equitable, in any proceeding (administrative, civil or

criminal) that such activities or investment has occurred.

45.24. Any person proposing to construct, modify or relocate a stationary source after the effective date
of this rule shall file a complete permit application with the Director and shall not construct, modify or relocate
such stationary source until the Director issues a permit approving of such construction, modification or
relocation. Such application shall contain sufficient information as, in the judgment of the Director, will
enable the Director to determine whether such source construction, modification, or relocation will be m
conformance with the provisions of any applicable rules promulgated by the Director. Such information may
include, but not be limited to, site information, plans, descriptions, specifications, and drawings relating to the
proposed construction, modification, or relocation of the source, the manner in which it will be operated,
maximum emission rates and emissions control equipment data.

45.35. Any person who owns or operates an existing stationary source may voluntarily request a permit
to operate such stationary source under enforceable terms established in an existing stationary source operating
permit issued pursuant to this rule. The owner or operator shall submit a complete pernmt application
requesting coverage under the terms and conditions of an existing source operating permit issued in accordance
with the permit application and all applicable rules of the Director. The issuance of existing stationary source
operating permits by the Director shall be in accordance with all provisions of this rule including public
participation provisions under Ssection 68.

45.46. All permut applications under this rule shall be signed by a responsible official of the entity which
will own or operate the stationary source, and such signature shall constitute an agreement that the applicant
will assume responsibility for the construction, modification, or relocation and operation of the stationary
source in accordance with the permit application, permit, applicable rules promulgated by the Director, and
W. Va. Code §22-45-1; et seq.

1§
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45.57. Within one hundred eighty (180) days of the receipt of a complete permit application for
construction or modification of a stationary source or within forty-five (45) days of receipt of a complete
application for relocation of a stationary source, the Director shall 1ssue such permit unless a determination
is made that the proposed construction, modification, or relocation will violate applicable emission standards,
will interfere with attainment or maimtenance of an applicable ambient air quahty standards, cause or contribute
to a violation of an applicable air quality increment, or be inconsistent with the intent and purpose of this rule
or W. Va. Code §22-15-15 et seq., in which case an order for the prevention of such construction, modification,
or relocation shall be issued. The Director shall, to the extent possible, give priority to the 1ssuance of any such
permit so as to avoid undue delay and hardship.

45.68. The Director shall complete a review of amy application for an existing stationary source operating
permit within twelve-{12)-menths one hundred eighty (180) days of receipt of a complete application and either
issue an operating permit or deny coverage under an existing stationary source operating permit if a
determination is made that the source or some portion thereof does not comply with applicable rules of the
Director or if the Director determunes that acceptable compliance determination provisions cannot be
incorporated to satisfy permit terms requested by the permit applicant.

45.79. The Director shall review all permit applications for completeness within thirty (30) days from
receipt and notify the applicant in writing as to whether the application 1s complete or specify any information
required. Any determination of completeness or lack thereof shall not relieve the permit applicant of the
requirement to subsequently submit, in a timely manner, any additional or corrected information deemed by
the Director to be necessary for permit approval. The Director shall act upon all applications;; however, the
periods set forth in this subseetten section for application review by the Director shall not be deemed to have
begun until such time as the permit application is deemed complete.

45.810. Any denial order for a permit application for the proposed construction, modification, —et
relocation_or registration for a general permit of any source shall set forth the reasons of such denial with
reasonable specificity.

45.911. The Director may impose any reasonable condition as part of a granted administrative update,
construction, modification, existing stationary source operating permit or relocation permit. Such condition
may include, but not be limited to, the submission of periodic progress, operation or emissions reports, the
provisions for a suitable emissions sampling site and the installation of air pollutant monitoring devices. The
Director shall impose or incorporate, consistent with all apphcable rules, such enforcement conditions which
assure that all emission limitations contained within the permit are quantifiable, permanent and practicably
enforceable. The Director may, on the basis of information provided in a permit application or with the
agreement of the permit applicant, impose source-specific emission limitations, limits on the hours of operation
or production rates, or other constraints to minimize air pollutant discharges or establish enforceable emission
caps for a stationary source not otherwise specifically required by tule. Any portions of the permit application,
other than plans and specifications. that are to be made permit conditions must be specifically identified in the

permit itself.

45.3012. The Director may develop and issue facility-wide general permits under this rule authorizing
the construction, modification or relocation of a category of sources by the same owner or operator ar involving
the same or similar processes or pollutants upon the terms and conditions specified in the general permut.

45.++13. The owner or operator of any new stationary source er-existing stationary-source{requrmg
registration-under-previeus-verstons-of thisrule}which adds an additional emissions umt or makes a change

in the method of operation which results in an emissions increase, or in the discharge of a new regulated
pollutant, in an amount below the levels which require a permit to modify, excluding the activities listed in
Table 45-13B, shall may notify the Director in writing even though a permit is not required. The notification
shall briefly deseribe the emission unit or change, the pollutants involved, the potential to emit for each

12
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pollutant increased or added and supporting calculations. Within thirty (30) working days of receipt of such
a notice, the Director shall notify the owner or operator in writing 1f the Director believes a permit is required,
sefting forth the reasons with reasonable specificity or shall notify the owner or operator that insufficient
mformation was submitted to enable a determination to be made and specify the information required.

5.14. The owner or operator of any stationary source which adds an additional emigsions unit or makes
a change in the method of operation which results in an emissions increase, or in the discharge of a new
regulated pollutant, in an amount below the levels which require a permit to modify, excluding the activities
listed in Table 45-13B. shall maintain records briefly describing the emussion unit or change, the pollutants
involved, the potential to emit for each pollutant increased or added and supporting calculations.  Such records
shall be maintained by the owner or operator for at Jeast two (2) vears and shall be made available to the
Director upon request,

454215, Any person holding a permut issued pursuant to subsection 4.3-5.5 may make a written request
to the Director for a cancellation of such permit. If granted by the Director, such a cancellation shall not
excuse any violation of the permit terms or conditions prior to the Director’s cancellation of such permit. In
no case shall such a permit cancellation become effective until the permitee and U.S. EPA are provided with
a sixty (60) day written notice of such a permit cancellation,

§45-13-56. Determination of Compliance of Stationary Sources,

$6.1. At the time a stationary source is alleged to be in compliance with an applicable emission standard
and at reasonable times to be determined by the Director thereafter, appropriate tests consisting of visual
determinations or conventional in-stack measurements or such other tests as the Director may specify shall be
conducted to determine such compliance.

56.2. For cause, the Director may request the owner or operator of a stationary source to install such stack
gas monitoring devices as the Director deems necessary to determine continuing compliance. The data from
such devices shall be readily available for review at the source location or such other reasonable location that
the Director may specify. At the request of the Director, such data shall be made available for inspection or
copying and the Director may require periodic submission of excess emission reports.

6.3. If a source after completion of a stack test required by the Director fails to prove compliance with
permit conditions, W.Va. Code §§ 22-5-1 et seq.. or any rules promulgated pursuant io W.Va. Code §§ 22-5-1
et seq., the source shall immediately take steps approvable by the Director which shall assure compliance
which steps may include a reduction in throughput capacity or additional and enhanced control devices.

845-13-7. Modeling.

7.1. Any source required to obtain a permit pursuant to this rule may be required to conduct modeling 10
assist the Director in determining whether the proposed construction, modification or relocation will interfere
with attainment or mainienance of an applicable ambient air quality standard, cause or contribute to a violation
of an applicable air quality increment or be inconsistent with the intent and purmpose of this rule or W.Va. Code
§22-5-1 et seq. Any modeling required under this subsection shall be conducted in accordance with 40CEFR
Part 51, Appendix W, or an alternative modeling protocol approved by the Director.

§45-13-68. Public Review Procedures.
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8.1. The Director shall maintain for public review a permut application list of proposed new stationary

sources, source modifications, relocations, operating permits, Clags IT administrative updates, temporary and

general permit applications/registrations containing the name of the applicant, the type and location of the
source, and the proposed start-up date for the stationary source,

8.2, During the time period that an applicant's name appears on the permit application list, the Director
will receive and evaluate writien comments relating to the permit application.

8.3, Notice Level A,

At the time that an application for a Class Il administrative update. relocation permit, temporary permit
or peneral permit registration is filed. the applicant shall also place a Class I lepal advertisement in a newspaper

of general circulation in the area where the source is or will be located. No Class 1l administrative update,
temporary pernut, relocation permit or general permit registration shall be issued to any applicant until at least

thirty (3@) days notice has been provided to the public. The advertisement shall contain at 2 minimum, the

name of the applicant, the type and location of the source, the type and amount of air pollutants that will be
discharged, the nature of the permit being sought, the proposed start-up date for the source and a contact
telephone number for more information.

8.4. Notice Level B.

For construction and modification applications, applications for sources subject to 45CSR15, 45CSR16,
45CSR27 and 45CSR34, and all other applications not otherwise subject to the provisions of subsections 8.3

14
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or 8.5. the Director shall place a Class I legal advertisement of the agency’s intent to approve in a newspaper
of general circulation in the area where the source is or will be located, provided that applications for Class
1 administrative updates are not subject to public notice. No construction, modification or operating permit
shall be issued to any applicant until at least forty-five (45) davs notice has been provided to the public. The
advertisement shall contain at a minimum. the name of the applicant, the type and location of the source, the
type and amount of air pollutants that will be discharged, the nature of the permit being sought and the
proposed start-up date for the source. Additionally, at the Director's discretion, the applicant mav be required
to place a commercial display advertisement as set forth in subdivision §.4.a.

8.4.a. The applicant shall publish a commercial display advertisement in a newspaper of pencral
circulation in the area where the source is or will be located. The commercial display advertisement shall be
at least 3 inches by 5 inches and contain at a nunimum, the name of the applicant, the type and location of the
source, the type and amount of air pollutants that will be discharged. the nature of the permit being sought, the
proposed start-up date for the source and a contact telephone number for more information.

&£.5. Notice Level C.

For eligible sources for which the agency intends to issue a permit to limit physical and operational
capactty below major stationary source thresholds (including 45CSR14, 45C8R 19, 45CSR30 and 45CSR34),
the Director shall place a Class [ legal advertisement of the agency's intent to issue i a newspaper of general
circulation in the area where the source is or will be located. No permit shall be issued to any applicant until
at least forty-five (45) days notice has been provided to the public. The advertisement shall contain at a
minimum, the name of the applicant, the type and location of the source, the type and amount of air pollutants
that will be discharged, the nature of the permit being sought and the proposed start-up date for the source.

Additionally, the applicant shall be required to place a commercial displav advertisement as set forth in
subdivision 8.4.a. and a sign as set forth in subdivigion 8.5.a.

8.5.a. The applicant shall post a visible and accessible sipn, at a minimum 2 feet square, at the

entrance to the source or proposed site. The sign must be clearly marked indicating that an air quality permit
has been applied for and include the West Virginia Office of Air Quality permitting section telephone number
for additional information.

8.6. At the Director's discretion, public notice requirements of subsections 8.3 and 8.4 may be moved
to the next higher notice level.

8.7. At the time public notice has been made pursuant to subsections 8.3 through 8.5, the Director or the
applicant, as applicable, shall iransmit to the county courthouse in the county where the source 1s or will be
located a copy of the information contained in the Class I legal advertisement.

&.8. The Director shall, prior to issuance of any permit subject to public notice under subsections §.4 or
8.5, prepare an engineering evaluation supporting his or her stated intent to issue such a permit and shall
transmit to UU. S, EPA and any other interested party which so requests, a nonconfidential copy of the
engineering evaluation and a draft copy of the perrmut which is proposed for 1ssuance. Concurrently with the
transmission of this information, the Director shall notify the public through a Class I legal advertisement in
accordance with the provisions of subsections §.4 or 8.5.

8.9. The Director shall review and appropriately address any comments received from the public and U,
S. EPA prior to permit issuance.

8.10. Public notice of any proposed new or revised general permit must be conducted by the agency in
accordance with the provisions of subsection 8.4, The Director shall, prior to issuance or revision of any
general pernut, prepare a rationale document supporting his or her stated intent to issue or revise such general
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permit and shall transmit to U. S. EPA and any other interested party which so requests, a nonconfidential copy
of the rationale document and a draft copy of the general permit which is proposed for issuance or revision.
The Director shall review and appropriately address any comments received from the public and U. 8. EPA
prior to the 1ssuance or revision of any general permit.

§45-13-79. Public Meetings.

79.1. A public meeting(s) to provide information and receive comments on permut applications may be
held when the Director deems it appropriate or when substantial interest is expressed, i writing, by a
sigmfieant-number-ofpersons who mught reasonably be expected to be affected by the stationary source.

79.2. The Director, or a duly authonzed representative shall preside over such meeting and assure that
all interested parties have ample opportunity to present comments. Such meeting shall be held at a convenient
place as near as practicable to the location or proposed lecation of the stationary source.

79.3. At arcasonable time prior to such meeting, the Director shall provide appropriate information to
news media in the area where the stationary source or proposed stationary source is located or to be located
or otherwise provide notice of the meeting.

§45-13-810. Permit Transfer, Suspension, Revocation and Responsibility.

€10.1. A permit may be transferred from a permittee to another person by modification of an existing
permit or by transfer under this subsection. Any permut may be transferred to a new permittee if the Director
determines that the proposed permittee has all necessary permit responsibility and the current permittee notifies
the Director in writing at least 30 days in advance of the proposed transfer date. The proposed new permittee
must certify to the Director, at least thirty (30) days in advance of the proposed transfer date, that a complete
copy of the existing permit application and permit has been obtained and reviewed and that the new permittee
shall adhere to the design and operating parameters contained in the application and comply with all terms and
conditions in the permit. The notice must include a written agreement between the existing permittee and
proposed new permittee containng a specific date for transfer of the permit and explaining the extent of permit
responsibility between them. The Director shall notify the existing and proposed new permittee in writing of
his intent to require the transfer through permmit amendment, the filing of a new application or deny the transfer
request. If such notification from the Director is not received by the existing permittee and proposed new
permittee within thirty (30) days after the Director's receipt of their respective notices, then the transfer 1s
effective on the date specified in the written agreement between the permittees.

£10.2. The Director may suspend or revoke a permit if, after (6) months from the date of issuance, the
holder of the permit cannot provide the Director, at the Director's request, with written proof of a good faith
effort that construction, modification, or relocation, if applicable, has commenced. Such proof shall be
provided not later than thirty (30) days after the Director's request. If construction or modification of a
stationary source is discontinued for a period of eighteen (18) months or longer, the Director may suspend or
revake the permit.

810.3. The Director may suspend or revoke a permit if the plans and specifications upon which the
approval was based or the conditions established in the permut are not adhered to. Upon notice of the
Director’s intent to suspend, modify or revoke a permit, the permit holder may request a conference with the
Director in accordance with the provisions of W.Va. Code § 22-5-3 to show cause why the permit should not
be suspended, modified or revoked.

£10.4. Possession of a permit does not relieve any person of the responsibility of complying with any and
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all rules of the Director or W, Va. Code §22-1-1; et seq.

10.5. A source which has not gperated at least 500 hours in one 12-month period within the previous five
(5)-vear time period may be considered penmanently shutdown, unless such source can provide to the Director,
with reasonable specificity, information to the contrary. All permits may be modified or revoked and/or
reapplication or application for new permits may be required for any source determined to be permanently
shutdown.

§45-13-911. Temporary Construction or Modification Permits.

911.1. Upon written request by an owner or operator of a source, the Director may allow the owner or
operator to make limited changes for experimental-and-, testing, commereial development and other temporary
purposes for hmited periods of time without applying for a construction permit or permit modification
otherwise required under the provisions of this rule for such activity. If granted, the Direetorshallrespond-in
writing-andthe temporary permit shall indicate the nature of the activity being approved, the time period for
which the approval is being granted, and any conditions to be imposed on the approved activity.

911.2. To permit experimental, procduct-or process-changestesting, commercial development and other

temporary purposes, the Director may issue temporary permits for periods up to six (6) months (which may
be extended in writing for up to twelve (12) additional months at the Director's discretion) upon the submission
of a written application for such extension to the Director by the owner or operator. The Director may impose
any reasonable conditions as part of a temporary permit which may include, but not be limited to, the
submission of periodic progress or operation reports, the provision of suitable sampling sites for tests,
emissions testing by the pernuittee, and the installation, operation, and maintenance of air pollutant monitoring
devices.

911.2.a. The Director shall maintain for public review a permit application list of all pending
applications for temporary permuts containing, al a minimum, the name of the applicant, the type and location
of the source, and the natare-of the request proposed start-up date for the stationary source. At the same time
that an application for a temporary permit is filed with the Director, the applicant shall also place a Class I legal
advertisement in a newspaper ir of general mrculanon where the source is or will be located, The
advertlsement shall contam the name-o :

regafdmg—the—apphea&ea mformatlon requued under subsectlon 8. 3 No temporary penmt may be 1ssued by
the Director until a fifteen-(15) thirty (30) day comment period is provided. During this time, the Director will
receive and evaluate written comments relating to the application. The Director shall act to approve or deny
the permit request within sixty (60) days of the publication of the required legal advertisement.

$11.2.b. The Director may suspend or revoke any temporary permit upon 24-hour notice to the
permittee if the Director determines that suspension or revocation is appropriate to protect human health or
the environment. Notice may be given verbally, but shall be confirmed in writing by the Director immediately
thereafter.

11.3. Any temporary permit issued under this section which has expired is not eligible for extension or
eligible to reapply for a temporary permit. The activities shall be solely at the risk of the owner or operator

of the stationary source and, in undertakmg any such activities, the owner or operator shall not assert as any

administrative, civil or criminal) that such activitieg

or investment has occurred.

11.4. Upon written request by an owner or operator of a source subject to a temporary permit, the Director
may allow the owner or operator to conduct emissions testing under an approved protocol. If granted, the
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approval shall indicate the nature of the activity being approved, the time period for which the approval 1s
being granted and any conditions to be imposed on the approved activity.

§45-13-1012. Permit Application Fees.

12.1. Applications for permits required under sections 4-5 and 9-11 efthis+ale shall be subject to the fee
provisions of section 3 of 45CSR22. Applications for permits under section 4 shall be subject to the fee
provisions of section 4.

§45-13-1113. Relationship-of-this Ruleto-OtherInconsistency Between Rules.

13.1. In_the event of any inconsistency between this rule and any other rule of the Director, such
inconsistency shall be resolved by the determination of the Director and such determmation shall be based
upon the application of the more stringent provision, term, condition, method or rule.

§45-13-14. Statutory Air Pollution.

14.1. Upon a determination by the Director that a source should be made subject_to the permitting

requirement of this rule to prevent a statutory air pollution, the Director shall require the owner or operator of
such a source to apply for and obtain a permit pursuant to the provisions of this rule. The Director may require
such action with respect to any source that would not otherwise be subject to this rule or with respect to any
source that is subject to this rule with respect to emissions or potential emissions other than those emissions
upon which the Director's finding is based. In issuing any permit condition required by this subsection, the
Director may impose any reasonable condition necessary to prevent a statutory air pollution.

£45-13-15. Hazardous Air Pollutants.

15.1. For purposes of establishing an inventory of hazardous air pollutants, any person who makes an
application for a permit as required by subsections 5.1, 5.12 or 11.2 shall include in the application information
on the nature and extent of any emissions of hazardous air pollutants. Hazardous air pollutants (that are not
toxic air pollutants) shall be subject to limitations or contrals only to the extent necessary:

15.1.a. to incorporate an applicable requirement based upon any rule of the Director promulgated
pursuant to W.Va. Code §8 22-5-1 et seq.;

15.1.b. toimplement subsection 5.3 related to voluntary permitting:

18



45CSR13

15.1.¢c. to establish case-by-case maximum achievable control technology (IMACT) requirements
as required by 45CSR34: or

15.1.d. to set an emission limit based upon the source’s maximum potential to emit as provided in
the permit application.

15.2. In the event of a subsequently issued MACT requirement, the facility may request a review of an
existing permit received pursuant to this rule. When appropriate, said MACT requirements shall be

incorporated.

15.3, Any source or source category that has been the subject of an analysis pursuant to Section 112(n)
of the federal Clean Air Act shall be exempt from any limitations or controls on hazardous air pollutants until
such time as it has been determined that MACT controls are applicable. In the event that MACT controls are
determined to be applicable to a 112(n) source or source category, this section shall be applicable only to the
hazardous air pollutants that are subject to such MACT.
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TABLE 4543B13A
—Hazardous/Toxie Potential Emission Rate
Pollutant pounds/vear
BN Uy Vo U TOORRPRR 500
AllYT CRIOTIAE ....c.oiii e ettt e et e e b s e b e s sn e b e sams s eneas 10,000
Arsenic Compounds (INOTZAIIC) ... .cor et iererierrteeeereenteseee et esemrsesae s e ae e esr et eae s e 200
AABDBSLOS. ..t et p et e eae s e ete e b et et b eeanbs st e et 14
P TS s L= ORI 1,000
BEMYIIITL oo e e crrr s e e e r s et e e et s e ee s s eae s snen bt e eaes seanares 0.8
LR IS 2 =T Ny U= U 500
Carbon Tetrachloride ... et e e 1,000
1001157 (a7 0w s+ H U RTTRRION 1,000
Ethylene Dichloride .. .ottt et b 1,000
Bihylene OxXIAE ...uviiiicin e srer e esrtserre s et er e ere et e ee s sreetsenne e saeanbrennne s 500
Formaldehyde ......cocviiier e et ee et eane s sreen s e e enrbanrr e ens 1,000
Lead or lead cOMPOUNAS....c..oiooi e et st ss s reae s e rr et essarr s seerr s 1,200
J (= o1 S 200
Methylene ChlOTide .. .cccoiveciiiiec ettt et eena e 5,000
Propylene OXide ..o et et e nes 5,000
B 6 167 01 (o7 (a1 0 7 (=3 o L= OO TN 10,000
ViINYL Chloride ....coo.oi e e eer s e e e seen e 1,000
Vinylidene ChIOMAE ..ccooivir i et see e e e e e en e 2,000
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TABLE 45-13B

DE MINIMUS SOURCES

Air compressors and pneumatically-operated equipment, including hand tools; instrument air systems
(excluding fuel-fired compressors); emissions from pneumatic starters on reciprocating engines, turbines
or other equipment; and periodic use of air for cleanup (excluding all sandblasting activities).

Air contaminant detectors or recorders, combustion controllers or shutofis.

Any consumer product used in the same manner as in normal consumers’ use, provided the use
results in a duration and frequency of exposure which are not greater than those experienced by
consumers and which may include, but not be limited to. personal use items; janitorial cleaning supplies:
office supplies; and supplies to maintain copying equipment,

Bathroomv/toilet vent emissions.

Tobacco smoking rooms and areas.

Batteries and battery charging stations. except at battery manufacturing plants.

Bench-scale laboratory equipment used for physical or chemical analysis, excluding lab fume
hoods or vents.

Routine calibration and maintenance of laboratory equipment or other analvtical instruments.

Boiler water treatment operations, excluding cooling towers.

Portable brazing. soldering, gas cutting or welding equipment used as an auxiliary to the

principal equipment at the source.

CO, lasers, used only in metals and other materials which do not emit any hazardous air

pollutants in the process.

Combustion emissions from propulsion of mobile sources,

Wood heaters, cookstoves or fireplaces used for heating and/or cooking at residential or
publicly-owned facilities.

Comfort air conditioning or ventilation systems not used to remove air contaminants
generated by or released from specific units of equipment.

Demineralized water tanks and demineralizer vents.

Drop hammers or hydraulic presses for foreing or metalworking.

Equipment used exclusively for pressing, drawing or stamping of metals, excluding
ermissions due to quenching activities or supporting equipment.
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Emissions from die-casting machinery, excluding emussions from melt furnaces or other
associated processes.

Foundry sand molding forming equipment, provided no heat 1s applied and no VOCs or

hazardous air pollutants are emitted, but not including the metal pouring process.

Electric or steam-heated drying ovens, autoclaves or steam sterilizers, excluding the
emissions from the articles or substances being processed in the ovens or autoclaves or the boilers
delivering the steam.

Emergency electrical generators at residential locations,

Emergency road flares.

Environmental chambers not using hazardous air pollutant gases.

Emissions from food preparation at restaurants and cafeterias.

Equipment used exclusively to slaughter animals, excluding other equipment at
slaughterhouses. such as rending cookers, boilers, heating plants, incinerators and electrical power
generating equipment.

Equipment used for quality control/assurance or inspection purposes. including sampline
cquipment used to withdraw materials for analvsis.

Maintenance equipment used for surface coating, pairing, dipping or spraying operations,
excluding those that will emit VOCs or hazardous air pollutants.

Fire suppression systems.

Firefighting equipment and the equipment used to train firefighters and emergency
response individuals, which is subject to 45CSR6 and complies with 45CSR15.

Single-use flares used solely to indicate danger to the public.

Hand-held applicator equipment for hot melt adhesives with no VOC or hazardous air
pollutant in the adhesive formulation.

Hand-held equipment for buffing, polishing, cutting, drilling, sawing, grinding, tuming

or machimng wood, metal or plastic.

Humidity chambers.

Hydraulic and hydrostatic testing equipment,

Mobile internal combustion engines used for landscaping purposes.

Laser trimmers using dust collection to prevent fugitive emissions.

Laundry activities, excluding dry-cleaning and steam bailers.

Natural gas pressure regulator vents, excluding venting at oil and gas production facilities.
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Oxvpen scavenging (de-aeration) of water.

Activities which occur strictly for maintenance of grounds or buildings, including: lawn

care, weed control, pest control, grinding, cutting, welding, woodworking, general repaits, janitorial

activities, steam cleaning and water washing activities. as long as there are no hazardous air pollutants
emitted.

Portable electrical generators that can be moved by hand from one location to another.
“Moved by hand” means that it can be moved without the assistance of any motorized or nonmotorized
vehicle, conveyance or device.

Process water filtration systems and demineralizers.

Repair or maintenance activities for a specific site not related to the source's primary
business activity, excluding emissions from surface coating or degreasing (solvent metal cleaning)
activities,

Salt baths using nonvolatile salts that do not result in emissions of any regulated air

pollutants,

Shock chambers.

Solar simulators.

Steam cleaning operations. excluding hazardous air pollutant emissions.

Steam leaks.

Steam vents and safety relief valves, provided that such valves shall be included in any
permut application that may otherwise be required under this rule.

Storage tanks, reservoirs and pumping and handling equipment of any size containing

soaps, vegetable oil, animal grease or fat and aqueous salt solutions, provided appropriate lids and covers

are utilized, excluding rendering plants.

Storape tanks, vessels and containers holding or storing liquid substances that will not
emit any regulated air pollutant,

Vents from continuous emissions monitors and other analvzers.

Operation of groundwater remediation wells, including emissions from the pumps and
collection activities. This does not include emissions from air-stripping treatment or storage.

Log wetling areas that are using only water.

Log flumes,

The storage, handling and handling equipment for bark and wood dust not subject to

45CSR7.

Solid waste dumpsters.
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Ozone generators used in water treatment facilities.

Storage vessels having less than 10,567 gallons capacity containing petroleum or organic
liquids with a vapor pressure of 1.5 psia or less at storage temperature, provided that the emissions from
all such organic liguid storage tanks, in the aggregate, are less than 2 tons per vear for hazardous air
poliutants or VOCs,

A source that is not major that emits only nonprocessed fugitive emissions (other than haul

roads).
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Edward L. Kropp, Esquire

Chief

Office of Air Quality

West Virginia Division of Environmental Protection
1558 Washington Street, East

Charleston, West Virginia 25311

Re: 45 CSR 13 “Permits for Construction, Modification, Relocation and Operation of
Stationary Sources of Air Pollutants, Notification Requirements, Temporary Permits,
General Permits and Procedures for Evaluation”

Dear Chief Kropp:

For more than a year, the West Virginia Division of Environmental Protection, Office of Air
Quality [“OAQ”] has been involved in an extensive stakeholder process to review and update all of
its administrative regulations. The West Virginia Chamber of Commerce [“Chamber”] not only was
an early proponent of initiating the stakeholder process, but also has been an active participant in the
review processes related to each of OAQ’s regulations.

Principal among the regulations being reviewed by OAQ is 45 CSR 13 ["Regulation 13"]
relating to the permitting of minor sources. This regulation is a matter of utmost importance to the
Chamber, not only because it is a regulation without federal counterpart, but also because as it is
implemented and applied in West Virginia, it results in significant, and webelieve, unnecessary, delays
in permitting.

The complications that result from the implementation of Regulation 13, are principatly related
to the four to six months time period typically taken by DEP to issue minor source permits in
comparison with the four to six weeks time period that is typically taken by other states to accomplish
the same task. Often, differences of this kind become the sole determinative factor for new or
expanded production facilities being located in other states. To remain competitive, our businesses
must respond to the market. With air pollution permitting requirements applicable to even the most
minor of sources, it is critically important that a way be found to issue permits expeditiously.
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As we have discussed with you and your staff on many occasions, there are at least four
significant steps that need to be undertaken to accomplish the objective of timely permit issuance.
The common element behind each of these initiatives is the assurance of the same level of
environmental protection that has been enjoyed under the current program.

Accordingly, the Chamber urges that OAQ undertake the following actions:

L. Benchmarking Other State Programs - It has been our experience that many of our
neighboring states are able to issue permits comparable to those required by Regulation 13 in a
fraction of the time period which OAQ undertakes to issue those permits We believe that a careful
survey of the regulatory programs of other states is essential to understanding the level of
performance that is appropriate for the West Virginia program,

2. Funding and Staffing - Obviously, for permits to be issued in a timely fashion, OAQ
must have not only enough permit writers to process needed permit applications, but also to have
permit writers with sufficient skill and experience to do so timely and effectively. The Chamber is
strongly in support of OAQ being provided with an appropriate level of funding authorization to hire
the permit engineers necessary to accomplish the task of timely and effective permit issuance. It is
our understanding that OAQ aiready has funds available to it through the collection of user fees that
are already assessed against members of the Chamber and others that would be more than sufficient
to fund all of the staffing needs of an appropriate minor source permitting program. We look forward
to working with OAQ in approaching the Legislature to assure that the Agency is authorized to
expend these funds on necessary staffimprovements and where appropriate, to increase the pay scale
of permit engineers to assure that appropriate talent can be retained with the program.

3. More Flexible Permit Issuance - The Chamber believes that many of the difficuities
which the regulated community experiences with Regulation 13 relate in great part to efforts on the
part of the Agency to draft permits not so much to protect the environment, but rather to lock in
permittees to a precise facility description that exists on the date the permit application was filed. The
effect of this approach to permitting is to lock in the facility development so tightly that Regulation
13 permitting is on the critical path for every project development scheduled. We urge that OAQ
work with permittees to write permits that are protective of the environment but are sufficiently
flexible to allow maximum latitude with respect to changes in facility equipment and design and
operating parameters, while assuring a full measure of environmental protection.

4. Regulatory Revisions - Beyond the implementation questions that we have already
identified, we recognize, and we believe OAQ recognizes. the need for revisions to Regulation 13
itself The Chamber welcomes the proposed revisions to this rule that have been advanced by OAQ.
As will be discussed below, we believe many of these changes are positive and favorable Other
changes are problematic and suggestions for adjusting those proposals as well as to accomplish other
proposals will be made in these comments.
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Collectively, it is our hope that by adjusting Regulation 13 in this manner, it will be possible
to eliminate the significant impediment to economic development that is currently created by
Regulation 13.

Accordingly, the Chamber offers the following specific comments related to the proposed
revisions toRegulation 13 that will be the subject of the public hearing to be held on October 12,
1999,

A. Major Areas of Concern
1. Permit Determination Notification

The most notable example of the extremely burdensome nature of Regulation 13 that adds
little or no value to the process is the requirement of Section 5.13 of the proposed rule which
provides that even though an operator is not changing its operation in a way that would trigger a
permitting requirement, there is a mandatory obligation to notify the Director of that change.

We know of no other situation in which a regulation defines when a permit is required, but
also requires that even though a permit is not required, notification must be made to a regulatory
agency to confirm that determination. The effect of this requirement is to necessitate the needless
expenditure of significant amounts of resources on the part of both the Agency and the regulated
community in what has become virtually a full-blown permitting process simply to show that no
permit is needed.

Sound public policy dictates that the Agency specify clearly and precisely when an operator
is obligated to obtain a permit and piace the responsibility on the operator to make application if and
when those permitting requirements are triggered. There should be no obligation placed on an
operator to make a filing with the Agency to prove that no permit is required. This is of particular
concern when such a filing is required to be so extensive as to amount to a permit application.

We urge that the mechanism set forth in proposed Section 5.13 be deleted or utilized instead
as an optional regulatory rule available to the permittee to address the situation where the regulatory
requirements are not sufficiently clear to allow the permittee to determine with sufficient certainty
whether a permitting requirement is triggered In addition, such an optional mechanism should be
available to the permittee who might want to seek voluntary restrictions or limitations on the manner
in which a change might take place, so as to be certain not to trigger any permitting obligations.

Otherwise, there is no basis for retaining this provision in Regulation 13 and it should be
deleted. We have set forth below a proposed revision to Section 5.13 that would convert it to an
optional regulatory mechanism and allow the provision to be used to seek voluntary restrictions on
operations.
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5.13 The owner or operator of any stationary source which adds an additional
emissions unit or makes a change in the method of operation which results in
an emissions increase, or in the discharge of a new regulated pollutant, in an
amount below the levels which require a permit to modify, excluding the
exemptions in Tables 45-13B and 45-13C, may notify the Director in writing
even though a permit is not required. The notification shall briefly describe
the emission unit or change, the pollutants involved, the potential to emit for
each pollutant increased or added taking into account any described
limitations on expected use of the unit and supporting calculations. Within
thirty (30) working days of receipt of such a notice, the Director shall notify
the owner or operator in writing if the Director believes a permit is required,
setting forth the reasons with reasonable specificity or shall notify the owner
or operator that insufficient information was submitted to enable a
determination to be made and specify the information required. If a permit is
not required, the representations, calculations and assumptions in the written
notification shall be binding upon and be enforceable againgt_any owner ot
operator of a source proposing the use of operational restrictions to remain
below permitting thresholds. In any other situation in which a permit is not
required. the Director shall make that determination without conditions.

In addition, we propose that a conforming change be made to the definition of potential to
emit set forth in Section 2.19 by revising the second sentence of that section to read as follows:

Any physical or operational limitation on the capacity of the source or emissions unit
to emit a pollutant, including air pollution control equipment and restrictions on hours
of operation or on the type or amount of material combusted, stored, or processed,
shall be treated as part of its design if the limitation or the effect it would have on
emissions is enforceable by the Director and USEPA in any permit or consent order
or in any binding and enforceable notification filed pursuant to Section 5 13 of this

regulation.
2. Hazardous Air Pollutants

Throughout the stakeholder process related to Regulation 13. concern has been voiced by the
regulated community over OAQ’s authority to expand the scope of its regulation of hazardous air
pollutants. At the heart of this concern is the statutory requirement that exists in OAQ’s laws that
preclude West Virginia from being more stringent than federal regulation without appropriate
justification.

At this time, EPA is in the process of implementing the permitting of regulatory requirements
contained in Clean Air Act Section 112 EPA is currently developing MACT requirements for
hazardous air pollutants and is scheduled to complete requirements with respect to all other sources
by November 15, 2000. Once adopted by EPA, OAQ will then be in 2 position to consider the
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adoption of the federal program as part of West Virginia’s regulatory regime. QAQ periodically
adopts into 45 CSR 34 these MACT standards as they are developed by EPA.

In the meantime, Regulation 27 provides OAQ with authority to address those high prionty
toxics and hazardous air pollutants that were identified in EPA’s 1987 study of air toxics in the
Kanawha Valley. It is the 14 HAPs that are the subject of Regulation 27 that also provide OAQ’s
limited basis for permitting activities related to air toxics under Regulation 13.

We urge, therefore, that Regulation 13 not be expanded beyond the current list of hazardous
air pollutants set forth in Table 45-13A. If, however, there is to be a provision in Regulation 13 that
1s expanded over current regulatory requirements, that provision should be narrowly drawn so as to
minimize the extent to which it may run afoul of the Agency’s statutory prohibition against being
more stringent than federal requirements. Section 15 of the proposed rule continues to be
problematic for several specific reasons.

First, given the fact that OAQ has elected to set thresholds for hazardous air pollutants in the
definitions of modification (§2,17.b) and stationary source (§2.24.b) and in authorizing a de minimus
source (Table 45-13C, Ttem 6), it is no longer necessary to include the first sentence of Section 15.
That sentence shouid be deleted in favor of allowing the remainder of Regulation 13 to set forth the
requirements for making permit application or notification.

Second, we asked that the fourth sentence of Section 15 be revised to provide that any MACT
requirement be incorporated into a Regulation 13 permit when appropriate

Finally, to recognize the special treatment Congress has given to certain sources pursuant to
Section 112(n) of'the Clean Air Act, we urge that Section 15 provide that its provisions not be made
applicable to such sources unless and until a MACT is determined for those sources, and then only
for hazardous air pollutants covered by that MACT.

The following are our proposed revisions to Section 15 reflecting each of these points:

] H . l ] E . . I . E . o . JD : -
any-emrsstonsoftrazardous-arpoffutants: Hazardous air pollutants shall be

subject to limitations or controls under this rule only to the extent necessary
to incorporate an applicable requirement based upon any rule of the Director
promulgated pursuant to WVa. Code §§22-5-1 et seq. to implement Section
5 5 of this rule related to voluntary permitting, to establish case-by-case
maximum achievable control technology (MACT) requirements as required
by 45CSR34, or to set an emission limit based upon the source’s maximum
potential to emit as provided in the permit application In the event of a
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subsequently issued MACT requirement, facility may request a review of an
existing permit received pursuant to this rule, when appropriate. the Director
shall incorporate the MACT requirement into the permit. Any source ot
source category that has been the subject of an analysis pursuant to Section
112(n) of the federal Clean Air Act shall be exempt from any limitations or
controls on hazardous air pollutants (that are not listed in table 45-13A) until
such time as it has been determined that MACT controls are applicable. Inthe
event that MACT controls are determined to be applicable to a 112(n} source
or source category, thig section shall be applicable only to the hazardous air
pollutants that are subject to such MACT.

3. Administrative Updates Final Action

One of the most significant objections which the business community has with respect to
Regulation 13 is the extensive time delays that are experienced in obtaining approvals for even the
most minor permit changes. We have, therefore, been strong supporters of the addition of a provision
to Regulation 13 to create a streamlined process for making minor updates to a valid existing permit,

We were pleased that during one of our stakeholder meetings during the month of April, 0AQ
itself offered a proposal with respect to administrative updates that contained a provision that made
it mandatory for the Director to take final action onarequest for administrative update within 60 days
of receipt of an administrative update request. That QAQ sponsored language was incorporated into
the May 10, 1999 version of a new Section 4 to be added to Regulation 13 to address administrative
updates.

However, apparently on its own initiative and without the concurrence of the stakeholder
group, OAQ subsequently changed this provision with language that now makes it discretionary as
to whether the Director will act on a request for an administrative update within 60 days of its filing.
Not only does this unilateral change undermine the stakeholder process, it does so without sound
policy justification.

Given the extremely minor nature of the changes that are authorized to be covered by
administrative updates, there is no good reason why action on such a request could not and should
not be taken by the Director within 60 days of the date of receipt of the request. Thisis particularly
the case when one recognizes that the changes that are eligible for administrative update consideration
are so insignificant as to not qualify as a permit “modification” under the terms of Regulation 13
itself.

Moreover, the regulations of the United States Environmental Protection Agency [“EPA”]
provide that in issuing administrative updates for federal permits, the “permitting authority shall take
no more than 60 days from receipt ot a request for an administrative permit amendment to take final
action on such request.” 40 C.F.R. §70.7(d)(3)(1) (emphasis added).
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We therefore urge that the timeliness of authorizing a requested administrative update be
addressed by changing Section 4.1.b. to provide that the Director shall take action on such request
within 60 days of its receipt.

In the alternative, OAQ should revise the final rule to provide that final action on all Class I
Administrative Update requests shall be taken within 60 days and that action on Class II
Administrative Updates may be taken within 60 days. The following provision would accomplish this
change:

41h  “Within sixty (60) days from receipt of a complete application for an
administrative update. the Director shall take final action on anv Class I request and
may take final action on any Class II request by;”

4, Administrative Updates Immediate Implementation

We note that EPA allows a source to implement administrative updates under the federal
program immediately upon receipt of the submittal of such request. Specifically, EPA’s regulations
provide that 40 C.F.R §70.7(d)(3)(ii1) that:

“The source may implement the changes addressed in the request for an administrative
amendment immediately upon submittal of the request.”

On this issue there can be no sound public policy necessitating that West Virginia should
handle administrative updates of its permits in a way that is more stringent than the manner in which
EPA handles administrative updates of federal permits.

We propose the following language to allow Class I administrative updates to be implemented
immediately upon their filing at the sole risk of the permittee.

4.5  The permitiee may implement the changes addressed in the request for a Class
T administrative update immediately upon submittal of the request. After the
permittee makes the change allowed in the preceding sentence, and until the
Director takes any of the actions specified in subsection 4.1 b of this rule, the
permittee must comply with the proposed changes to the permit. During this
time period. the source need not comply with the existing permit terms and
conditions it seeks to change. However, if the permittee fails to comply with
its proposed permit change during this period, the existing permit terms and
conditions it seeks to modify may be enforced against it. Should the permittee
implement such a change immediately, the permittee will do so at its sole risk
and the permittee shall not assert as any argument, including legal or
equitable. in any proceeding (administrative, civil or criminal) that such action
occurred.
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5. Permit Condition Authority

In yet another action brought about by OAQ’s unilateral proposal to modify Regulation 13
without the concurrence of the stakeholder group, a proposal has been advanced in Section 5.11 by
OAQ to allow the imposition of an emission limit or limit on hours of operation or other constraints
based on “other documented relevant information” This is a material and impermissible expansion
of OAQ’s authority to place conditions on permits. The current version of Regulation 13 would
allow OAQ to place a limitation on a permit only based on information contained in the permit
application or with the agreement of the permit applicant.

Authorizing OAQ to condition a permit based upon “other documented relevant information”
1s so vague as to defy a logical interpretation. Allowing OAQ to place conditions in a permit simply
because he has seen a magazine article regarding technology that might have been used on a facility
in another state or another country, or for whatever reason, is bad public policy that has no place in
a regulation of this type.

Significantly, OAQ’s authority to place conditions in a permit based on “other relevant
information” is restricted by statute. West Virginia Code §22-5-4 makes it clear that “no rule ofthe
Director shall specify particular manufacture of equipment nor a single specific type of construction
nor a particular method of compliance except as required by the “Federal Clean Air Act” as
amended”.

Accordingly, the Chamber urges that OAQ not adopt the proposed change to this section and
the words “and other documented relevant information” be deleted from the final version of the rule.

6. Stationary Source Threshold

We are particularly troubled by the changes that have been made in the definition of stationary
source related volatile organic compounds, and regulated air pollutants. In particular, the proposed
definition adds a requirement that emissions of volatile organic compounds or regulated air pollutants
in excess of 5 tons per year would cause a source to qualify as a stationary source.

This constitutes a material expansion of the definition of stationary source that is certain to
bring in many additional sources into the permit program. Obviously, many of these sources will be
extremely small in size and again are certain to have a disproportionately large impact on small
businesses. Itis extremely unclear under these circumstances whether these requirements would have
an additional complicating effect because of possible retroactive application.

The Chamber objects to the addition of this new threshold requirement. We urge that the
words “or five (5) tons per year” be deleted from this definition.
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7. De minimus Source Category for Criteria Pollutants

While the Chamber is supportive of the inclusion of a Tier II de minimus source category
related to criteria pollutants (Table 45-13C, Item 5), the language describing that category and the
deftnition of “de minimus source” itself creates much confusion and inconsistency about the proper
meaning of the category.

Atissue is the language which indicates that the threshold levels in the category are applicable
to the “aggregate total for each pollutant.” It takes little more than a review of the pollutants
involved to recognize that this phrase should not and could not logically require an aggregation of
different criteria pollutants (i.e. nitrogen oxides and sulfur dioxide). Such s, of course, the meaning
which is given to this concept in the definition of “modification” (§2.17.a} and “stationary source”
(§2.24.a). The provision should therefore be revised to make clear that the threshold applies to each
criteria pollutant and not to any aggregation of criteria pollutants. This should be accomplished by
deleting the words “aggregate total” for Table 45-13-13C, Item 5.

To the extent that the term “aggregate” is meant to apply to a series of actions involving the
same pollutant and the desire to determine whether those actions are part of a common plan, (i.e. a
common set of new sources or physical changes in or changes in the method of operation of any
existing stationary source we urge that the issue be addressed in the following revised definition of
“de minimus source” (§2.6):

2.6. “De minimus source” means any equipment or activity, indivrduatty-orm-the
aggregate, listed in Table 45-138 or Table 45-13C individual or a part of a common

plan (i.e. a common set of new sources or physical changes in or changes in the
method of operation of any existing stationary source. A “de minimus source” 18
deemed to have insignificant emissions and/or is not usually a source of quantifiable
emissions which can be practically regulated in determining potential to emit or actual
emissions for the purpose of determining whether a permit is required under this rule.
Emissions to the extent quantifiable from Tier [ equipment or activities listed in Table
45-13B do not need to be aggregated added together by the source unless otherwise
required by the Director. Aggregated The total emissions from Tier Il equipment or
activities listed in Table 45-13C that are part of a common plan shall be quantified and
monitored by the facility for purposes of determining whether a “modification” or
“construction” has occurred at the facility as the result of the total emissions.

2.6.a. Unless otherwise determined by the Director, emissions from a de minimus
source shall not be included in determining the “potential to emit” for purposes of
45CSR13, 45CSR14 and 45CSR!9 applicability. However, in implementing the
permitting program under this rule, the Director may require emissions information
for de minimus sources for inclusion in a permit review. Sources located in
nonattainment areas may not be efigible to use Table 45-13B or Table 45-13C for the
pollutant or its precursors for which the area is in nonattainment. Inclusion of an
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activity in Table 45-13B does not preclude the source’s duty to comply with the
W.Va. Code §22-5-1 et seq. and all applicable state and federal regulations, including
45CSR4.

2.6.b. Any Tier [ or Tier II activity listed in Table 45-13B or Table 45-13C which
serves to amend or change (e.g., debottleneck) a process operation shall be used in
determining whether the aggregate total of all upstream and downstream emissions
constitute “modification” or “construction” pursuant to section 5. In no case shall any
Tier I or Tier II activities that are part of such a common plan be separated by
category or time to circumvent the permitting requirements of 45CSR 13, 45CSR14
or 45CSR19.

2.6.c. Activities listed in Tier I of Table 45-13B do not require any monitonng,
recordkeeping or reporting unless specifically requested by the Director or a duly
authorized representative. Activities and emissions from activities listed in Tier IT of
Table 45-13C require such monitoring and recordkeeping by the source which shall
be kept on-site for a minimum of two (2) years and which shall be utilized to
demonstrate whether the source is subject to an applicable permitting requirement
under this rule. Submission of records for Tier II activities are not required unless
specifically requested by the Director or a duly authorized representative. All such
records shall be available for review upon request of the Director or a duly authorized
representative. Emissions from Tier II activities aretobeaggregated that are part of
such a common_plan shall be totaled by the source tmdeterrmmng to_determine
whether a “modification” or “construction” has occurred at the facility.

2.6.d. Notwithstanding any other requirements and standards of this rule, a facility
may use the procedures described in section 5 to petition the agency for a
determination of regulatory applicability for a particular activity that may meet the
criteria for a “de minimus source” and is not specifically listed in Table 45-13B or
Table 45-13C.

8. De minimus Source Category for HAPs and TAPs

The Chamber is also supportive of the inclusion of a de minimus source category of sources
oftoxic air pollutants (T APs) and hazardous air pollutants (HAPs). We have two principal concerns,
however, with respect to the proposal being advanced by OAQ (See Table 45-13C, Item 6).

First, we note that the stakeholders agreed that such a category would be included as a Tier
I category. QAQ on its own initiative has proposed this category as Tier IL

Second, the de minimus source category is written in such a way as to create confusion and
inconsistency about the proper meaning of the category. Unlike the previous discussion related to
criteria pollutants, we believe that agreement has been reached among the stakeholders and by OAQ
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that all HAPs and TAPs should be ag gregate& to determine if threshold levels have been met. This
would be consistent with the definition of “modification” (§2.17.b) and “stationary source” (§2.24.b).

Accordingly, the Chamber proposes that this category be moved back to Tier I and be revised
to read as follows:

Emission units which are not subject to any other rule of the Director promulgated
pursuant to W.Va. Code §§ 22-5-1 et seq. and which emit toxic air pollutants or
hazardous air pollutants into the atmosphere at a rate of tess than 0.1 pounds per hour
and less than 500 pounds per year aggregate total for each all toxic or hazardous air
pollutant from-attemisstorrsources that are an integral part of such emission units.

In addition, the change to the definition of “de minimus source” discussed in the preceding
section is needed to add clarity to other aspects of this category.

9. De minimus Source Category for R & D Units

Because of the very small amount of pollutants emitted and the high degree of flexibility that
is needed for their operations, the Chamber urges that OAQ create a de minimus source category for
small research and development operations.

The fact that R & D facilities by their very nature are gathering information on a process and
its emissions, traditional concepts of “potential to emit” have limited meaning. Any determination
of potential to emit necessarily requires information on equipment specifications, process flow
information, reaction chemistry and other data that cannot be readily determined at the R & D level.

To address this situation, we propose that a new Tier Il de minimus source category be
created as follows:

“Research and development laboratories, which are not engaged in the production of
chemicals for commercial sale except in de minimus amounts and which are not
subject to any other rule of the Director pursuant to W. Va. Code 22-5-1 et seq. so
long as the particular physical change or change in method of operation which will
result in increased emissions to the atmosphere are equal to or below the following
amounts. based upon estimated actual operating hours and operating conditions
associated with the change:

a. carbon monoxide, nitrogen oxides, sulfur dioxide, VOC and
particulate matter at a rate less than 1 ton per vear for each pollutant,

toxic air pollutants or hazardous air pollutants at a rate less than 500
pounds per vear for each pollutant.

|=
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B. Additional Areas of Concern
1. Permanent Shutdowns

OAQ on its own initiative, and without the concurrence of the stakeholder group has
proposed to-add an additional factor to the definjtion of stationary source that would provide that any
source not operating 8 minimum number of hours over a 5 year time period would be considered
permanently shut down. While the provision proposed by OAQ allows a source to demonstrate to
the Director reasons why a permit may not be revoked, the provision does not address a source’s
ability to demonstrate to the Director why a source should not be considered to be permanently
shutdown.

We believe this issue of concern can best be addressed by relocating this provision into
Section 5 of the rules, dealing with permitting requirements and by changing its provisions so that a
source can make a demonstration to the Director as to the reasons why a source should not be
considered permanently shut down. Language that would accomplish this change 1s set forth below:

10.4. A source which has not operated at least 500 hours in one, 12-month period
within the previous five {5)-year time period wilt may be considered
permanently shutdown, Yunless such source can provide to the Director,
within reasonable specificity, information to the contrary;. aAll permits may
be modified revoked and/or reapplication or application for new permits may
be required for any source determined to be permanently shutdown.

2, 6 pph Threshold Waiver

The definition of modification contains an agreed upon change to the threshold for regulated
air pollutants providing that only increases in excess of 6 pounds per hour or 5 tons per year would
qualify as a modification.

The regulated community recognizes that there are a significant number of extremely minor
changes that can occur at a source that could exceed the 6 pound per hour limitation without coming
close to the 5 ton per year trigger. This occurs particularly when storage tanks are filled only once
or twice per year where emissions might be in excess of 6 pounds per hour, but only for a limited time
period.

We urge that a mechanism be created to allow it to make a demonstration to the sole
satisfaction of the Director that increases which exceed 6 pounds per hour but which are less than 5
tons per year are not significant and in which case those changes would not be subject to the
permitting process related to modification.
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Set forth below is proposed language_that would accomplish this change:

2.17b, Results in an emissions increase of two-six (26) pounds per hour or
more or five (5) tons per year or more of any regulated air pollutant
TCat ; or unless the permittee
demonstrates to the sole satisfaction of the Director that such an
increase is less than five (5) tons per vear and that the nature and
amount of such an increase is insignificant.

3. Regulated Air Pollutant Criteria

The definition of regulated air pollutant contains new subsections that add specific new
pollutants to the definition of what constitutes a regulated air pollutant. These new sections 2.21.c,
2.21.e and 2.21 f each identify a new universe of air pollutants that would trigger these regulatory
requirements,

Section 2.21 f is especially objectionable because it includes hazardous air pollutants listed
under Section 112 of the Clean Air Act, as was previously discussed. The Agency’s authority to
regulate hazardous air pollutants is significantly constrained by its own statute.

Other provisions are objectionable because of the material expansion of the pollutants
mvolved beyond the terms of the existing version of Regulation 13. These changes are being
undertaken without the concurrence of the stakeholder group. These issues are complicated by
QAQ’s proposal that will be discussed in the following section that pollutants regulated for one
source category are applicable to all source categories.

Set forth below are changes that we urge be made to restore this definition to its original
form.

2.20.c. Any hazardous or toxic air pollutant listed on table 45-13B: or Amy—ar

. ¢ . ' . : .
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4. Permit Application Incorporation

There is concern that to the extent that a Director seeks to establish as a permit condition, a
matter that is contained within a permit application, the Director should be called upon to specifically
identify what part of the permit application would constitute a condition in the permit. Permit
applications are frequently voluminous and complex and contain much information of a general nature
which has little or no relevance to air pollution permitting issues. For the Director to simply
incorporate into the permit all of the conditions of a permit would be to bring into the permit much
information that ts not relevant to air pollution regulation.

By placing the specific identity of those items in the permit application that were relied upon
by the Office of Air Quality in the issuance of its permit, both the permittee and the Agency’s
inspectors will have a clear picture of what it is that is being relied upon and what it is therefore that
will be enforceable against the permittee.

Set forth below is language that would accomplish this change:

5.11. The Director may impose any reasonable condition as part of a granted
construction, modification, existing stationary source operating permit Class
11 administrative update permit or relocation permit. Such condition may
include, but not be limited to, the submission of periodic progress, operation
or emissions reports, the provisions for a suitable emissions sampling site and
the installation of air pollutant monitoring devices. The Director shall impose
or incorporate, consistent with all applicable rules, such enforcement
conditions which assure that all emission limitations contamed within the
permit are quantifiable, permanent and practicably enforceable. The Director
may, on the basis of information provided in a permit application amd-other
doctmentedretevant—nformation or with the agreement of the permit
applicant, impose source-specific emission limitations, limits on the hours of
operation or production rates, or other constraints to minimize air pollutant
discharges or establish enforceable emission caps for a stationary source not
otherwise specifically required by rule. Any porttons of'the permit application

(including plans and specifications) that are to be made permit conditions must

be specifically identified in the permit itself

In the alternative OAQ should consider adding a new sentence to the end of Section 5 11 that
reads as follows:

“The permit may only incorporate by reference those portions of the permit
application that directly relates tot he nature and quantity of emissions discharged to
the atmosphere, unless the Director specifically identifies in the permit the other
portions of the application to be incorporated.”
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5. Subchapter II Sources

It is apparent that Regulation 13 has no place in the regulation of such sources as nonroad
engines, nonroad vehicles, motor vehicles and other emission sources regulated under Subchapter IT
of the federal Clean Air Act. We urge that a provision be added to the scope of this regulation that
would make this point clear. Language that would accomplish this change is set forth below:

1.1.  Scope. -- The purpose of this rule is to set forth the procedures for
stationary source reporting, and the criteria for obtaining a permit to construct
and operate a new stationary source which is not a major stationary source,
to modify a non-major stationary source, to make modifications which are not
major modifications to an existing major stationary source whicirhasnotbeen
tssuredrpermit-pursuant-to45CSR36;-and to relocate non-major stationary
sources within the state of West Virginia. Such construction, modification,
or relocation without a required permit is a violation of this rule. This rule
also establishes the requirements for obtaining an administrative update to an
existing permit, ~temporary permit or a general permit, and for filing
notifications of changes not otherwise subject to the permit requirements of
this rule. This rule does not apply to non-road engines, non-road vehicles.
motor vehicles, or other emission sources regulated under Subchapter If of
the federal Clean Air Act; provided, however that the Director may regulate
such sources pursuant to another rule promulgated for that purpose.

6. Storage of Equipment on Site

While the Chamber strongly supports the provisions of §5.1 and §5.2 of the proposed rule,
OAQ should clarify that these proposals authorize the temporary storage of materials on site in
advance of permit issuance

From the discussions which occurred during the stakeholder process, we understand that
agreement was reached that material storage was intended to be authorized by the proposed
provisions of §§5.1 and 5.2,

Authorizing the temporary storage of material on site is, of course, consistent with EPA’s
December 13, 1995 gutdance memorandum, which, in the context of the PSD program provides that
“[a]llowed preconstruction activities would also include ordering materials and temporary storage
on site.”

We therefore urge that OAQ make it clear that the changes made to this rule are intended to
authorize the temporary storage of material on site in advance of permit issuance.
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7. Incorrect Cross Reference

OAQ should change the cross reference in §10 4 to read “W. Va. Code §§22-5-1 et seq.”
C. Supportive Comments

1. | Air Quality Demonstration

Section 4.3 identifies the circumstances under which a person requesting an administrative
update must provide information to the Director. While we certainly recognize the sound public
policy that is involved in providing the Director with adequate information upon which to assess the
merit of proposed changes, we discussed at great length in the stakeholder process the importance
of not unduly burdening this process, given the extremely minor nature of the changes that are being
contemplated

Accordingly, on the critical issue of the extent to which a source would need to submit
information assessing potential impact on ambient air quality, we understand that we have reached
agreement that no such information would need to be submitted by the permittee unless there was
a determination by the Director that there was a potential for significant ambient air quality impact.

The change which has been made by OAQ to the last sentence of Section 4.3 adequately
addresses this issue by making it clear that there is no independent duty placed on the person
requesting an administrative update to make a demonstration of impact on ambient air quality
independent of a request by the Director.

2. Exempt De minimus sources from permitting

The proposed revision to Regulation 13 contains for the first time, a list of sources that, by
the rule’s own terms, are deemed to have insignificant emissions and/or be sources that do not usually
have quantifiable emissions which can be practicaily regulated in determining potential to emit or
actual emission changes for purposes of determining whether a permit is required under this rule.
Throughout our negotiations of this provision during the stakeholder process, the participants agreed
that items identified on the de minimus source list would not otherwise be subject to permitting as
either the construction, modification or relocation of a stationary source

It is therefore extremely significant that OAQ has proposed that the definitions of stationary
source and modification exempt de minimus sources from the thresholds which apply to a

determination of whether a source qualifies as a stationary source.

We strongly support the proposed changes.
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3. Modification trigger at 6 pp—h

The Chamber supports the change in the “modification” threshold (§2.17 a) from 2 pphto 6
pph of volatile organic compounds and regulated air pollutants.

Significantly, this change eliminates an important inconsistency between the definition of
“modification” and the definition of “stationary sources.”

4. Incorporation of Federal VOC Definition

The Chamber 1s strongly supportive of the proposal by OAQ to incorporate by reference the
USEPA defimition of “volatile organic compound.” Incorporation by reference will eliminate the
significant risk that is involved with the retyping of such a technical definition.

5. Pre-permitting Work

The Chamber also supports the provisions which have been added to §5.1 which authorize
a number of activities to occur in advance of the issuance of a permit All of these activities, of
course, are being undertaken at the nisk of the permit applicant in the event that OAQ elects not to
issue a permit. These types of authorizations are common to regulatory programs of other states and
are critical to eliminating the burdensome nature of this regulation. Attention 1s called to the
provisions of §5.2, however, which assure that no tacility may actually be constructed. Accordingly,
these are activities that do not involve any environmental impact and can be undertaken with
assurance that no emissions to the environment will occur as a result of these activities in advance of
permit issuance.

6. Public Notice

The Chamber supports the wholesale revisions which have been incorporated into Section 8
ofthis proposal. These public notice requirements eliminate the unprecedented two-step public notice
process that currently burdens Regulation 13, We are pleased to be able to support the proposal for
putting new public notice in place that was advanced by the public interest stakeholders.

7. Temporary Permits

The Chamber supports the proposed revisions to Section 11 of the regulation which provide
for the issuance of temporary permits, not only in the case of experimental testing, but also in the case
of commercial development and other temporary purposes. These permits are of a limited nature,
but are of the type of regulatory action that signal that the Agency is willing to add flexibility to the
program where environmental protection is not compromised
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8. De minimus Source Authorization

OAQ has provided for a significant number of limited exemptions from the permitting
requirements of this regulation. While we recognize that many of these exemptions are of an
extremely limited and minor nature, it is our hope that this type of initiative will be of some benefit
in taking out the most minor of sources involved. We have urged that an additional category be
established for research and development facilities. We have also urged for modifications to the
category related to criteria pollutants and to the category related to hazardous air pollutants and toxic
air pollutants. The list of de minimus sources establishes an important regulatory precedent that we
support and encourage for future expansion and development.

9, Administrative Updates

The new section related to administrative updates also presents an important regulatory
development. Incircumstances involving extremely minor changesto permits, the regulation will now
enable a permit to be modified through an effective and efficient process. We have made several
additions for how this provision might be further improved and we encourage OAQ to give serious
consideration to utilizing administrative updates wherever possible to reduce the regulatory burden
of these permitting requirements.

The West Virginia Chamber of Commerce sincerely appreciates the opportunity to comment
on these rules. We acknowledge the extraordinary effort and commitment of time and resources that
which has been undertaken by OAQ i an effort to bring about this stakeholder process. We
commend OAQ, DEP, and Governor Underwood for the leadership each have provided in making
this stakeholder process a reality.

Very truly yours,

David M. Flannery
Chair, Environmental Committee
West Virginia Chamber of Commerce

DME/vIr
cc: Mr. Stephen G. Roberts, President
WYV Chamber of Commerce
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Mr. E. L. Kropp, Chisf

WV Office of Air Quality
1558 Washington Street East
Charleston, WV 25303

Dear Mr. Kropp:

Union Carbide Corporation (UCC) appreciates this opportunity to provide comments on the
Agency’s proposed revisions to Regulation 13 filed with the Secretary of State’s Office on September 12,
1999, We understand the considerable amount of work that has been expended to prepare a draft
regulation which has been reviewed and discussed with the Stakeholders’ group during the past months.
Based upon our review of the draft rule. some progress has been made in simplifying and umproving the
permut review process. However, the Agency’s proposal to subject all hazardous air pellutants to minor
source review process will have a significant, detrimental effect on UCC research and development
(R&D) activities. We submit these comments in the hope that the Agency will understand the impact of
its proposal on research and development facilities so that the regulations that are finally promulgated
will allow R&D opportunities to continue to be pursued in the State of West Virginia.

The Union Carbide Corporation Technical Center’s research activities are vital to the
Corporation’s business interests, especially in the competitive global economic environment facing our
industry. The ability to conduct research to optimize our existing commercial enterprises, as well as
pursue new market opportunities as customer needs change. provides Union Carbide with a competitive
advantage. As discussed below, some proposed Regulation 13 provisions will adversely affect research
and development activities and provide little. if any, concomitant benefit for the protection of public

health and the environment.

Of particular concern is the Agency’s apparent intention to make all hazardous air pollutants
regulated under Section 112 of the federal Clean Air Act “regulated air pollutancts™ (Section 2.21). If this
proposal becomes law, then any change in the method of operation of an emission unit (Section 3.11)
which increases emissions or resulls in the emission of a hazardous air regulated poilutant by 0.1 Ibs/hr
will require advance notification to the OAQ. The number of notifications required for a research and
development facility such as the Union Carbide Technical Center will be excessive.

Example #1:

An existing laboratory releases about 0.2 Ibs/hr (3 pounds per day) of a process solvent (e.g.. methanol, a
specific chemical to become a regulated pollutant under the proposed regulation) to a hood. The chemist
believes that a different solvent (e.g., methyl ethyl ketone, MEK) will provide better analytical results
With air emissions of comparable amounts. Apparently Section 5.13 will require that we notify the
Agency before implementing the change because a new regulated pollutant (MEK) will be released. The
Agency has up to 30 days to confirm our interpretation that a Regulation 13 permit is not needed.
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Example #2:

Suppose the same laboratory described in Example #1 finds that the amount of solvent needed is actually
0.25 Ibs/hr {6 pounds per day) rather than the 3 pounds per day that was documented by prior Agency
notification. Section 5.11 will require thar a second notification be submitted since the prior notification

15 no longer accurate.

The notifications required become unmanageable. in fact virmally impossible. when the above or
similar scenarios could easily be repeated in a number of different laboratories. (There are
approximately 475 laboratories at the South Charleston Technical Center.)

Section 2.6 of proposed Regulation 13 defines “De minimis source.” We understand that the
intent of this proposed change is to clearly exempt activities and emission units which have insignificant
emissions from new source review. We support this Agency action because the described activities have
virtually no impact on air quality and do not warrant consideration for review under the permitting
regulation. However, we do not understand the Agency’s intent requiring that all de minimis sources
from Tier [ equipment must be aggregated. quantified, and monitored for purposes of determining
whether a modification or construction has occurred. One could interpret this to mean that emissions
from all laboratories at the Technical Center must keep an up-to-the-minute account of emissions from
each laboratory. When the aggregate reaches 1 Ib/hr for a criteria pollutant (Tier IT, ltem 33 or reaches
0.1 Ibs/hr for hazardous pollutants (Tier II, Item 6), the facility (the entire site) would be requiredd to file a
permit notification, Section 2.6.c indicates that, if the aggregate emissions during a two-year period
reach 6 lbs/hr of a criterion's pollutant and/or 2 lbs/hr of hazardous pollutants, a Regulation 13 permit
must be obtained. Furthermore, it is not clear if all the sources undergoing changes during the two-year
period would then require a permit or just the last change which resulted in emissions exceeding 2 Ibs/hr

of HAPs.

Due to very small emissions, we hope that the Agency will consider including individual
research and development laboratories at a Technical Center such as UCC’s as Tier 1 “de minimis
sources.” Emissions from the Technical Center are historically low. For 1998. emissions of all
hazardeus air pollutants from laboratory activities at the UCC Technical Center toraled about 2 tons. The
addition of research and development laboratories to the de minimis list is consistent with the definition
of “De minimis source” (Section 2.6), which provides that emissions from such sources are usually not
quantifiable and carnot be practically regulated in determinin g potential to emit. Good laboratory
management practices {e.g., using cold traps to capture volatiles during experimentation, keeping
containers closed when not 1n use, erc.) limit emissions to very small amounts. However, we would not
want on-going advances in instrumentation, which allow quantification of emissions at Jower and lower
levels, to disqualify research and development laboratories from the de minimis source exclusion.

Another factor considered in determining if a modification occurs under Regulation 13 is
potential to emit. However, the potential to emit {PTE) for experimental work is meaningiess. To
determine PTE, there rnust be basic information to estimate emissions (equipment specifications, process
flow information, reaction chemistry. reaction rates, catalyst efficiencies. hours of operation, etc.). Much
of this information is the desired “product” from experimental work. Typically an experiment will run
from a few hours to several days, after which equipment arrangements, operating parameters, materials,
etc., are changed. One interpretation of Regulation 13 could be that PTE must be calculated for each of
these changes and, perhaps, a notification and/or permit medification application filed. This will be a
major detriment for research and development facilities.
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Example #3:

An existing laboratory is equipped with a distillation column. The distillation column is used on an
“as-needed” basis Lo obtain rmaterials separation data for use in scale-up operations or commercial
applications. The column is equipped with a condenser to condense column off-gas vapors. The
condensate is either saved for further analytical work and/or disposed of per approved site procedures.
Prior activities involved separation studies for amines. Distillation {stmulation} data is now needed to
determnine whether it is technically feasible to refine a stream from a commercial unit to recover raw
material. The waste stream to be studied will have one or mors chernicals which are hazardous air
pollutants that were not present in prior distillation studies. Engineering calculations indicate that at
least 99% of the hazardous air pollutants fed to the column {20 Ibs/hr) will be separated, condensed and
recoverad for analysis and/or disposal. Therefore, emissions to the air would be 0.2 lbs/hr. Because the
new distillation project will have the potential to discharge a new “regulated” pollutant at a rate greater
than 0.1 Ibs/hr, proposed Regulation 13 will require that an Agency notification be provided. (Note:
Assuming that 160 hours [4 weeks operation at 8 hrsiday] of actual on-stream distillation time is needed
10 complete the work, actual emissions to the air for the project would be 32 [bs. Using 8,760 hrs/yr
operation [ I year], actual emissions would be grossly over estimated as 1,752 pounds. )

In the event that the Agency cannot agree to exempt research and development laboratories as
Tier 1 “de minimis sources”, we request that the Agency add a new Tier IT Item to Table 45-13B as

follows:

Suggested languace for Item 7.

7. Research and development laboratories, which are not engaged in the production of chemicals for
commercial sale except in de minimis amounts and which are not subject to any other rule of the Director
pursuant fo W. Va. Code 22-5-1 et seq., so fong as the particular physical change or change in method of
operation which will result in increased emissions to the atmosphere are equal to or below the following
amounts, based upon estimated actual operating hours and operating conditions associated with the

change:
7.1a. carbon monoxide, nitregen oxides, suffur dioxide, VOC and particulate matter at a rate

fess than 1 ton per year for each pollutarit.
7.2a toxic air pollutants or hazardous air polfutants at a rate less than 500 pounds per year

for each pollutant.

We continue to believe that Regulation 13 should be used to address criteria pollutants for which
National Ambient Air Quality Standards have been set as well as the limited number of toxic air
pollutants covered by Regulation 27. When the last major revisions to the Federal Clean Air Act were
enacted in 1990, which called for increased and faster regulation of sources of hazardous air pollutants, a
provision, §{112(b}(6), was specifically added to avoid major new source review in the event of increases
in such pollutants. It was recognized that these poliutants also fit within larger categories (VOCs,
particulates) and that increases in emissions of those categories could trigger review. We urge the OAQ

to take a similar stance.

If you would like to discuss our comments in more detail, please contact JTack Worstell (747-3169),
Freddie Sizemore (747-3713). or me (747-2335).

Sincerely,

M.Y. Hendricks
Site Manager
MIH/FAS 1260--¢c-4574

cC: Mr. Terry Palen, Assistant Chief
WYV Othce of Air Quality
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October 12, 1999

Mr. Edward L. Kropp, Chief

Office of Air Quality

W.Va. Div. Of Envircnmental Protection
1558 Washington Street, East
Charleston, West Virginia 25311-2599

Re: Proposed Revisions to 45 CSR 13 - “Permits for Construction,
Modification, Relocation and Operation of Stationary Sources of Air
Pollutants, Notification Requirements, Administrative Updates,
Temporary Permits, General Permits and Procedures for Evaluation”
Comments of CDX Gas, LLC

Dear Mr. Kropp:

The following comments are submitted on behalf of CDX Gas, LLC ("CDX"). CDX
is engaged in the exploration and development of coalbed methane in West Virginia. As
aresuit, CDX is concerned with the permitting provisions of 45 CSR 13 (“Regulation 13")
and may be directly affected by proposed changes to this regulation.

Itis our understanding that the proposed amendments to Regulation 13 are at least
partially the result of the proceedings of an Office of Air Quality ("OAQ") Regulatory
Workgroup which was formed some time ago for the purpose of reviewing Regulation 13.
Some of the primary goals of that Workgroup, as we understood it, were the elimination of
unnecessary provisions, the simplification of the minor source permitting program, and in
general the streamlining of air permitting for minor sources in West Virginia, in a manner
that is consistent with continued protecticn of the environment and fair public participation
in the permitting process. After reviewing these proposed revisions to Regulation 13, CDX
is greatly concerned that these goals have been abandoned.

Indeed, rather than update and streamline Regulation 13, it is our belief that the
proposed amendments would only serve to further complicate the permitting process and
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impose unnecessarily burdensome requirements on the regulated community.

As aninitial matter, CDX requests that the OAQ consider inserting a sentence in the
"scope" section of this rule clarifying that it is not intended to apply to nonroad engines,
nonroad vehicles, motor vehicles, or other sources regulated under subchapter 11 of the
federal Clean Air Act. Although we understand this to be the case, such an additional
statement might help avoid any confusion about this issue.

With respect to the specific proposed amendments to Regulation 13, CDX is
particularly concerned with the following proposed changes:

1. Subsections 2.17 and 2.24: Thresholds for “Modification” and “Stationary
Source”

The 5tons peryear ("TPY") permitting threshelds for modifications and construction
of stationary sources should be increased to reflect the stated 6 Ibs./hr. threshold. The
proposed revisions to the definitions of “medification” and “stationary source” in sections
2.17 and 2.24, respectively, effectively reduce the threshold for year-round units from the
stated 6 Ibs./hr. to 1.2 Ibs./hr. Because CDX operates several pieces of equipment at its
facilities which must be treated as pctentially operating "year-round" (j.e., 8,760 hours per
year), such a change would have a substantial detrimental effect on the continuation and

expansion of our operations.

The proposed revision to the definition for “modification” sets the threshold at 6
Ibs./hr. However, since the agency has not proposed to change the existing 5 TPY
threshold, this effectively reduces the Ibs./hr. threshold for year-round units from the
current 2 Ibs./hr. to 1.2 Ibs./hr. Similarly, the proposed revision to the definition for
“stationary scurce” adds an additional threshold of 5 TPY to the 6 Ibs./hr. threshold,
thereby reducing the effective Ibs./hr. threshold to 1.2 Ibs./hr for sources that must have

the flexibility to operate year-round.

We are aware of no environmental benefit to be gained by subjecting these year-
round units to such a low threshold. Certainly, the agency has notidentified any instances
in which the failure to permit year-round source changes resulting in fess than 6 Ibs./hr. in
potential increased emissions has substantially contributed to the violation of ambient air
quality standards or otherwise caused harm to the public or the environment.

Accordingly, we suggest these aspects of these provisions be changed in one ofthe
following ways: (1) eliminate the 5TPY threshold in both provisions, or increase it to a
more reasonable level; (2) add a proviso to the effect that the 5 TPY threshold does not
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apply to units which are presumed to cperate for 8,760 hours per year: or (3) allow sources
to petition the Director, cn a case-by-case basis, for an exception to the TPY permitting
threshold, where source construction or modification would not trigger the Ibs./hr. permit
threshold but would exceed the 5 TPY [imit to an insignificant extent. (The determination
on such an exception request should be required to be based on demonstrated potential
impact on maintenance of ambient ajr quality standards or actual harm to the public or
environment should an exception be granted.)

2. Subsection 2.17.f.6: In-Kind “Replacement” of Natural Gas Compressors

Subsection 2.17.f.6 allows the Director ta determine, upon written request, that a
replacement of a natural gas compresscr engine not previously required to obtain a perrnit
‘results in am emissions reduction from current actual emissions to new potential
emissions...." This proposed new provision is troubling and cenfusing for several reasons.

First, in determining whether modification threshaolds are reached the only
appropriate comparison is between future potential-to-emit and current potential-to-emit
(for grandfathered units without permits) or current allowables (for units with permits). This
is the manner in which sources in West Virginia have applied Regulation 13 for many
years, and this is clearly a permissible and reasonabla interpretation of the current rule.
To the extent that proposed subsection 2.17.1.6 suggests that this should be changed, we

strongly disagree with this.

Second, there should be no doubt that where a change to a facility involves
replacement with a like-kind emission unit {(one engine with another of same or closely
simiiar design), the PTE of the existing engine should be considered in determining
whether there has been an increase in PTE. There is no reason to penalize operators for

merely replacing existing units.

3. Subsection 2.6.: Quantification, Maonitoring, and Aggregation of “Tier II” De
Minimus Sources

Requiring the quantification, monitoring, and aggregation of “Tier 11" de minimus
sources is unduly burdensome and inconsistent with the apparent purpose of recognizing
the existence of de minimus sources. The definition of “de minimus source” states that
such scurces usually donot have quantifiable emissions which can be practically regulated
and therefore included in calculating a source's potential to emit ("PTE"). However, the
definition also requires that facilities quantify and monitor emissions from Tier I equipment
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or activities to determine whether the emissions meet the threshold for “‘modification” or
“construction” -- with no apparent time limit on such aggregation.

This requirement is unrealistic and unnecessary For example, since “fugitive
particulate emissions related to movement of personal passenger vehicles” is a Tier |
activity, a facility would be required to quantify and monitor such emissions. Essentially,
this would require a facility to estimate the emissions created by cars and trucks on the
facility’s internal roads and parking areas. Conceivably, each time new employees were
hired or customer visits increased, the facility would be required to estimate the increase
in PTE from such events, and thereafter constantly reassess whether the resulting
emissions exceed the threshold for “modification” or “‘construction.” In addition to the
practical difficulties in arriving at reliable PTE figures for such activities, the monitoring and
reccrdkeeping required for such estimations would create a new set of administrative

duties.

For purposes of New Source Review involving major sources, EPA rules indicate
that [fthere is a significant change whigh triggers a madification permitting threshold, then
increases and decreases in actual emissions at the facility within 5 years preceding the
change are included in determining the PTE resulting from the change. If, however, there
s no significant increase in emissions from a particular action, EPA has stated that
individually insignificant emissions increases from separate projects are not to be
aggregated in determining whather the threshold significance levels are exceeded by any
single change. See EPA New Source Review Workshep Manual (Oct. 1990 Draft version);
January 5, 1983 by Chief, EPA Regulations Analysis Secticn, Stationary Source

Compliance Division.

The proposed regulation involving Tier Il de miminus sources would go much farther
than EPA's major source program: it would require aggregation of de minimus. minor
sources without even limiting such aggregation requirement to any particular
contemparaneous timeframe. We believe this violates the spirit if not the lettter of West
Virginia faw prohibiting the CAQ from promulgating legisiative regulations which are more
stringent than federal law, unless a demonstration of need is made. Ses W.Va. Code §
22-5-4(a)(4). Although the QAQ is required to have socme type of new source review
pregram affecting minor sources, it is not required to impose one with these types of
cumbersome, overly detailed and stringent requirements. We urge the OAQ to delete this

requirement from the proposed regulation.
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4, Subsection 2.6.h.: Debottlenecking De Minimus Activities

The proposed provision governing de minimus emissions requires those Tier | and
Tier It activities which "amend or change (e.g., debottleneck) a process operation” to be
used in determining whether the aggregate of all upstream and downstream emissions
trigger the modification or construction permitting thresholds. We are concerned that the
term "debottleneck” is not further defined. In any event, and particularly in light of the
restrictive manner in which Tier | and Tier Il de minimus activities are defined, it is unclear

how often this provision would apply.

5. Subsections 2.20.c and 2.20.f: Definition of Regulated Pollutants

This propcsed provision adds to the list of ‘regulated pollutants" any air pollutant
thatis subject to a New Source Performance Standard ("NSPS") promulgated under § 111
ofthe Clean Air Act or subject to a National Emission Standard for Mazardous Air Poilutant
("NESHAP") promulgated under § 112 of the Clean Air Act. Presumably (consistent with
EPA rules and policies), the OAQ only intends to treat a pollutant as "regulated" for the
source categories specified in the NSPS or NESHAPS for that pollutant. Itwould be helpfuf
if the proposed subsections included language to clarify this issue.

6. Section 4: Administrative Updates

Although we strongly suppert and appreciate the OAQ's willingness to sliminate
unnecessary delays associated with minor, insignificant permit changes, we believe the
proposed procedures for making administrative updates as set forth in Section 4 can be
greatly simplified. A source owner should be abie to make such changes quickly and
easily, with minimum bureaucracy. Instead, this section sets forth a procedure worthy of
a flow diagram. Where the OAQ determines that a proposed change does not trigger
permitting requirements, the agency should retain broad discretion to approve of such
without the need for consuiting a checklist of permissible changes and/or requiring advance

public notice.

Moreover, subsection 4.1.1a., allowing the Director to deny an administrative
update, should be deleted. There should be no option for the Director to deny a change
fitting within any of the categories in section 4.2 on any grounds other than that the
requested change constitutes a modification. (Similarly, section 4.1.b. should be simplified
to allow denial only where a finding is made that the change constitutes a modification.)
Further, to preserve the rights of a permittee, all denials should be subject to appeal,

contrary to the proposed subsection 4.1.c.
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The public notice and “permit application fee"for Class [l administrative Updates are
also especially burdensome. Essentially, Sections 4.1.d and 4.4 require the permittee to
provide 15 days' notice to the public via legal advertisement and pay a $300 “permit
application fee” upon requesting the update from the Director. These Updates, by
definition, are minor changes which merely reflect source changes which cannot involve
significant changes in emissions. The public notice requirement and imposition of a $300
fee for a mere administrative change are unduly burdensome and prohibitory.

7. Subsections 5.1 - 5.3: Pre-Permit Activities

We applaud the agency for attempting to clarify which activities may be undertaken
at a site prior to issuance of a Regulation 13 permit, as set forth in proposed subsection
5.1. We offer two suggestions which we believe will improve these provisions.

First, although it is implied by proposed subsection 5.2 and is arguably permissible
under present law, we urge the OAQ to add to the list of permissible pre-permit activities
the delivery of materials to a site, including equipment which is mass manufactured or
arrives prefabricated. As long as the actual instailation remains prohibited, and the
Operator is not allowed to make any changes to the delivered components to render them
operable, such an addition to the list should present no concern to the agency. Again, we
believe this is generally permissible under EPA's New Source Review program governing
major sources, and there is no reason that it should not be acceptable under West

Virginia's mincr source program.

Second, subsection 5.3 should clarify that a permittee will not be subject to penalties
for actually undertaking the listed activities in good faith before obtaining a permit. Itis our
understanding that the intent of this provision is to prevent facility owners/cperators from
relying on the fact that they conducted subsection 5.1 activities or made investments in
connection therewith, as a basis for asserting that they are equitably entitled to a permit.
We have no objection to this, but it appears the language in this provision needs to be
tightened to eliminate the possibility of interpreting it in such a way that a facility
owner/cperator may still be subject to penalties for conducting such activities in good faith
before there was any reason to believe that a permit would be required.

8. Section 8.3: Public Review Procedures - Administrative Updates/Temporary
Permits

Administrative updates and temporary permits are by their nature, minor and
impermanent, and are intended to pravide scme relief from otherwise unwieldy
requirements. Requiring public notice for these minor actions is counter-intuitive and will
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only serve to delay such relief. There is no need for the public to be involved in the
issuance of an administrative Update to a permit or a temporary permit. The proper point
for public participation is at the point when a new or amended permit will be issued, since
it is only beyond that point that a member of the public may be significantly affected.

* o ok ok

CDX appreciates having the opportunity to present these comments. We recognize
that the agency has made a substantial commitment of resources in reviewing and
proposing changes aimed at improving Regulation 13 permitting, and we thank you for
recognizing the deficiencies and for attempting to address several long-standing concerns.

With the additional changes identified above, we believe the Reguiation 13
permitting process would be considerably improved without sacrificing the agency's role
in implementing a program for the comprehensive management of air quality in West

Virginia,

Thank you for your consideration of these matters.

gwer‘e!y, p 74%#

Christopher B. Power
Ceunsel, CDX Gas LLC

cc:  Joseph A. Zupanick, P.E.
Vice President, Operations
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October 12, 1999

Hand-Delivered

Mr. Edward L. Kropp, Chief

Office of Air Quality

W.Va. Div. Of Environmental Protection
1658 Washington Street, East
Charleston, West Virginia 25311-2599

Re: Proposed Revisions to 45 CSR 13 - “Permits for Construction,
Modification, Relocation and Operation of Stationary Sources of Air
Poliutants, Notification Requirements, Administrative Updates,
Temporary Permits, General Permits and Procedures for Evaluation”
Comments of Consolidation Coal Company

Dear Mr. Kropp:

The following comments are submitted on behalf of Consolidation Coal Company
(CONSOL). CONSOL operates coal mines and related facilities in seven states, including
several operations in West Virginia. As a result, CONSOL is subject to the permitting
provisions of 45 CSR 13 (“Regulation 13") and may be directly affected by proposed

changes to this regulation.

Itis our understanding that the proposed amendments to Regulation 13 are at least
partially the resuit of the proceedings of an Office of Air Quality ("OAQ") Regulatory
Workgroup which was formed some time ago for the purpose of reviewing Regulation 13.
Some of the primary goals of that Workgroup, as we understoaod it, were the elimination of
unnecessary provisions, the simplification of the minor source permitting program, and in
general the streamlining of air permitting for minor sources in West Virginia, in a manner
that is consistent with continued protection of the environment and fair public participation
in the permitting process. After reviewing these proposed revisions to Regulation 13,
CONSOL is greatly concerned that these goals have been abandoned.
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Indeed, rather than update and streamline Regulation 13, it is our belief that the
proposed amendments would only serve to further complicate the permitting process and
Impose unnecessarily burdensome requirements on the regulated community.

In particular, CONSQOL is concerned with the following proposed changes:

1. Subsections 2.17 and 2.24: Thresholds for “Modification” and “Stationary
Source”

The proposed revision to the definition for “modification” increases the hourly
threshold from 2 Ibs/ hr. to 6 Ibs./hr. However, since the agency has not proposed to
change the existing 5 TPY threshold, this does not grant relief for year-round units, which
will be required to obtain a permit for changes resulting in a 1.2 Ibs./hr. increase in

emissions.

Similarly, the proposed revision to the definition for “stationary source” adds an
additional threshoid of 5 TPY to the existing 6 Ibs./hr. hourly thresheld. Thus, the effective
Ibs./hr. permitting threshold for construction of new sources is actually reduced from 6
Ibs./hr. to 1.2 Ibs./hr for sources that must have the flexibility to cperate year-round.

Because CONSOL operates several pieces of equipment at its facilities which must
be treated as potentially operating "year-round” (i.e., 8,760 hours per year), these changes
would have an unnecessary detrimental effect on the continuation and expansion of our

operations.

We are aware of no environmental benefit to be gained by subjecting these year-
round units to such a low threshold. Certainly, the agency has not identified any instances
in which the failure to permit year-round source changes resulting in less than 6 Ibs /hr. in
potential increased emissions has substantially contributed to the violation of ambient air
guality standards or otherwise caused harm to the public or the environment.

Accordingly, we suggest these aspects of these provisions be changed in one ofthe
foilowing ways: (1) eliminate the 5TPY threshold in both provisions, or increase it to a
more reasonable level; (2) add a proviso to the effect that the 5 TPY threshold does not
apply to units which are presumed to operate for 8,760 hours peryear, or (3) allow sources
to petition the Director, on a case-by-case basis, for an exception to the TPY permitting
threshold, where source construction or modification would not trigger the Ibs./hr. permit
threshold but would exceed the 5 TPY limit to an insignificant extent. (The determination
on such an exception request should be required to be based on demonstrated potential
impact on maintenance of ambient air quality standards or actual harm to the public or
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environment should an exception be granted.)

2, Subsection 2.17.£.6: In-Kind “Replacement” of Natural Gas Compressors

Subsection 2.17 1.6 allows the Director to determine, upon written request, that a
replacement of a natural gas compressor engine not previously required to obtain g permit
‘results in an emissions reduction from current actual emissions to new potential
emissions...." This proposed new provision is troubling and confusing for several reasons.

First, in determining whether modification thresholds are reached the only
appropriate comparison is between future patential-to-emit and current potential-to-emit
(for grandfathered units without permits) or current allowables (for units with permits). This
is the manner in which sources in West Virginia have applied Regulation 13 for many
years, and this is clearly a permissible and reascnabie interpretation of the current rule.
To the extent that proposed subsection 2.17 1.6 suggests that this should be changed, we
strongly disagree with this,

Second, there should be no doubt that where a change to a facility involves
replacement with a like-kind emission unit (one engine with another of same or closely
similar design), the PTE of the existing engine should be considered in determining
whether there has been an increase in PTE. There is no reason to penalize operators for
merely replacing existing units with substantially equivalent ones. The specific exclusion
found at subsection 2.17.f.2 addresses this issue, but we are concerned that it may be
open to an interpretation that is overly stringent for this minor source program.
Accordingly, we suggest that the agency consider either deleting the proposed language
in 2.17.£.8, or revising it so that it is applicable to all sources and clarifies the applicable
policy for replacement with like-kind units (as stated at the beginning of this paragraph).

3. Subsection 2.6.: Quantification, Monitoring, and Aggregation of “Tier II” De
Minimus Sources

Requiring the quantification, maonitoring, and aggregation of “Tier II" de minimus
sources is unduly burdensome and inconsistent with the apparent purpose of recegnizing
the existence of de minimus sources. The definition of “de minimus source” states that
such scurces usually do not have quantifiable emissions which can be practically requlated
and therefore included in calcuiating a source's potential to emit ("PTE"). However, the
definition alsq requires that facilities quantify and monitor emissions from Tier Il equipment
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or activities to determine whether the emissions meet the threshold for ‘modification” or
“construction” -- with no apparent time limit on such aggregation.

This requirement is unrealistic and unnecessary For example, since “fugitive
particulate emissions related to movement of personal passenger vehicles” is a Tier |[|
activity, a facility would be required to quantify and monitor such emissions. Essentially,
this would require a facility to estimate the emissions created by cars and trucks on the
facility’s internal roads and parking areas. Conceivably, each time new employees were
hired or customer visits increased, the facility would be required to estimate the increase
in PTE from such events, and thereafter constantly reassess whether the resuiting
emissions exceed the threshold for “modification” or “‘construction.” In addition to the
practical difficulties in arriving at reliable PTE figures for such activities, the maonitoring and
recordkeeping required for such estimations would create a new set of administrative

duties.

For purposes of New Source Review involving major sources, EPA rules indicate
that if there is a significant change which triggers a modification permitting threshold, then
increases and decreases in actual emissions at the facility within 5 years preceding the
change are included in determining the PTE resuiting from the change. If, however, there
is no significant increase in emissions from a particular action, EPA has stated that
individually insignificant emissions increases from separate projects are not tc be
aggregated in determining whsther the threshold significance levels are exceeded by any
single change. See EPA New Source Review Workshop Manual (Qct. 1890 Draft version);
January 5, 1983 by Chief, EPA Regulations Anaiysis Section, Stationary Scurce

Cormpliance Division.

The proposed regulation involving Tier Il de miminus scurces would go much farther
than EPA's major source program: it would require aggregation of de minimus, minor
sources without even limiting such aggregation requirement to any particular
contemporaneous timeframe. We believe this viclates the spirit if not the lettter of West
Virginia law prohibiting the OAQ from promulgating legislative regulations which are more
stringent than federal law, unless a demonstration of need is made. Ses W.Va. Code §
22-5-4(a)(4). Although the OAQ is required to have some type of new source review
pregram affecting minor sources, it is not required to impose one with these types of
cumbersome, overly detailed and stringent requirements. We urge the OAQ to delete this

requirement from the proposed reguiation.
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4, Subsections 2.20.c and 2.20.f: Definition of Regulated Pollutants

This propcsed pravision adds to the list of "regulated poilutants" any air pollutant
thatis subject to a New Source Performance Standard ("NSPS") promulgated under§ 111
of the Clean Air Act or subject to a National Emission Standard for Hazardous Air Follutant
("NESHAP") procmulgated under § 112 of the Clean Air Act. Presumably {consistent with
EPA rules and policies), the OAQ only intends to treat a pollutant as "regutated” for the
source categories specified in the NSPS or NESHAPSs for that pollutant. it would be heipful
if the proposed subsections included language to clarify this issue.

5. Section 4: Administrative Updates

Although we strongly support and appreciate the OAQ's willingness to eliminate
unnecessary delays associated with minor, insignificant permit changes, we believe the
preposed procedures for making administrative updates as set forth in Section 4 can be
greatly simplified. A source owner should be ahle to make such changes quickly and
easily, with minimum bureaucracy. Instead, this section sets forth a procedure worthy of
a flow diagram. Where the OAQ determines that a proposed change does not trigger
permitting requirements, the agency should retain broad discreticn to approve of such
withoutthe need for consulting a checklist of permissitle changes and/or requiring advance

public notice.

Morsover, subsection 4.1.1a., granting the Director broad discretionary authority to
deny an administrative update, should be deleted or revised. There should be no cption
for the Director to deny a change fitting within any of the categories in section 4.2 on any
grounds other than that the requested change constitutes a modification. {Similarly,
section 4.1.b. should be simplified to allow denial only where a finding is made that the
change constitutes a modification.) In addition, at least as to Class | administrative
upcates, we suggest that the Director should be in a position to grant or deny such an
application within thirty (30) rather than 60 days. Further, to preserve the rights of a
permittee, all deniais should be subject to appeal, contrary to the proposed subsection

4.1.c.

The public notice and “permit application fee” for Class If administrative updates are
also especially burdensome. Essentially, Sections 4.1.d and 4.4 require the permittee to
provide 15 days' notice to the public via legal advertisement and pay a $300 “permit
application fee” upon requesting the update from the Director. These updates, by
definition, are minor changes which merely reflect source changes which cannct involve
significant changes in emissions. The public notice requirement and imposition of a $300
fes for a mere administrative change are unduly burdensome and prohibitory.



RoBinson & McELWEE vip

Mr. Edward L. Kropp, Chief
Office of Air Quality
October 12, 1999

Page 6

6. Subsections 5.1 - 5.3: Pre-Permit Activities

We applaud the agency for attempting to clarify which activities may be undertaken
at a site prior to issuance of a Regulation 13 permit, as set forth in proposed subsection
5.1. We offer two suggestions which we believe will improve these provisions.

First, although it is implied by proposed subsection 5.2 and is arguably permissible
under present law, we urge the OAQ to add to the list of permissible pre-permit activities
the delivery of materials to a site, including equipment which is mass manufactured or
arrives prefabricated. As long as the actual installation remains prohibited, and the
cperator is not aliowed to make any changes to the delivered components to render them
operable, such an addition to the list shaould presentno concern to the agency. Again, we
believe this is generally permissible under EPA's New Scurce Review program governing
major sources, and there is no reason that it should not be acceptabie under West

Virginia's minor source program.

Second, subsection 5.3 should clarify that a permittee will not be subjectto penalties
for actually undertaking the listed activities in good faith before obtaining a permit. It is our
understanding that the intent of this provision is to prevent facitity owners/operators from
relying on the fact that they conducted subsection 3.1 activities or made investments in
connection therewith, as a basis for asserting that they are equitably entitled to a permit,
We have no objection to this, but it appears the language in this provision needs to be
tightened to eliminate the possibility of interpreting it in such a way that a facility
owner/operater may still be subject to penaities for conducting such activities in goed faith
before there was any reason to believe that a permit would be required.

7. Section 8.3: Public Review Procedures - Administrative Updates/Temporary
Permits

Administrative updates and temporary permits are by their nature, minor and
impermanent, and are intended to provide some relief from otherwise unwieldy
requirements. Requiring public notice for these minor acticns is counter-intuitive and wiil
only serve to delay such relief. There is no need for the public to be involved in the
issuance of an administrative update to a permit or a temporary permit. The proper point
for public participation is at the point when a new or amended permit will be Issued, since
it is only beyond that point that a member of the public may be significantly affected.
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CONSOL appreciates having the opportunity to present these comments. We
recognize that the agency has made a substantial commitment of resources in reviewing
and proposing changes aimed at improving Regulation 13 permitting, and we thank you
for recognizing the deficiencies and for attempting to address several long-standing

cancermns,

With the additional changes identified above, we believe the Regulation 13
permitting process would be considerably impraved without sacrificing the agency's role
in implementing a program for the comprehensive management of air quality in West

Virginia.
Thank you for your consideration of these matters.
Sincerely,
sz £ [

Christopher B. Power
Counsel, Consolidation Coal Company
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October 12, 1999

Mr. Edward L. Kropp, Chief

Office of Air Quality

W.Va. Div. Of Environmental Protection
1558 Washington Street, East
Charleston, West Virginia 25311-2599

Re: Proposed Revisions to 45 CSR 13 - “Permits for Construction,
Modification, Relocation and Operation of Stationary Sources of Ajr
Pollutants, Notification Requirements, Administrative Updates,
Temporary Permits, General Permits and Procedures for Evaluation”
Comments of Kanawha River Terminals. Inc.

Dear Mr. Kropp:

The following comments are submitted cn behalf of Kanawha River Terminals, inc.
(hereinafter, “KRT"). KRT is a subsidiary of Electric Fuels Corporation, and operates
several coal terminals in West Virginia at which coal is processed prior to shipment to
endusers via barge, rail, and truck. As a result, KRT is subject to the permitting provisions
of45 CSR 13 (“Regulation 13" and may be directly affected by proposed changes to this
requlation,

ftis our understanding that the proposed amendments to Reguiation 13 are at feast
partially the result of the proceedings of an Office of Air Quality ("OAQ") Regulatory
Workgroup which was formed some time ago for the purpose of reviewing Regulation 13.
Some of the primary goals of that Workgroup, as we understood it, were the elimination of
unnecessary provisions, the simplification of the minor source permitting program, and in
general the streamlining of air permitting for minor sources in West Virginia, in a manner
thatis consistent with continued protection of the environment and fair public participation
in the permitting process. After reviewing these proposed revisions to Regulation 13, KRT
is greatly concerned that these goals have been abandoned.



RoBiNnson & McELWEE Lip

Mr. Edward L. Kropp, Chief
Office of Air Quality
October 12, 1999

Page 2

Indeed, rather than update and streamiine Regulation 13, it is our belief that the
proposed amendments would only serve to further complicate the permitting process and
impose unnecessarily burdensome requirements on the regulated community,

In particular, KRT is concerned with the following proposed changes:

1. Subsections 2.17 and 2.24: Thresholds for “Modification” and “Stationary
Source”

The 5 tons peryear ("TPY") permitting thresholds for modifications and construction
of stationary sources should be increased to reflect the stated 6 Ibs./hr. threshold. The
proposed revisions to the definitions of “modification” and “stationary source” in sactions
2.17 and 2.24, respectively, effectively reduce the threshold for yvear-round units from the
stated 6 Ibs./hr. to 1.2 Ibs./hr. Because KRT operates several pieces of equipment at its
facilities which must be treated as potentially operating "year-round" (i.e., 8,760 hours per
year), such a change would have a substantial detrimental effect on the continuation and

expansion of our operations.

The proposed revision to the definition for “modification” sets the threshold at 6
Ibs./hr.  However, since the agency has not proposed to change the existing 5 TPY
threshoid, this effectively reduces the Ibs./hr. threshold for year-round units from the
current 2 [bs./hr. to 1.2 [bs./hr. Similarly, the proposed revision to the definition for
“stationary source” adds an additional threshold of 5 TPY to the 6 Ibs./hr. thrashold,
thereby reducing the effective Ibs./nr. threshold to 1.2 lbs./hr for sources that must have

the flexibifity to operate year-round.

We are aware of no environmental benefit to be gained by subjecting these year-
round units to such a low threshold. Certainly, the agency has not identified any instances
in which the failure to permit year-round source changes resulting in fess than 6 Ibs./hr. in
potential increased emissions has substantially contributed to the violation of ambient air
quality standards or otherwise caused harm to the public or the environment.

Accordingly, we suggest these aspects of these provisions be changed in one of the
following ways: (1) eliminate the 5TPY threshold in both provisicns, or increase it to a
more reasonrable level; (2) add a proviso to the effect that the 5 TPY threshold does not
apply to units which are presumed to operate for 8,760 hours peryear; or (3) allow sources
to petition the Director, on a case-by-case basis, for an exception to the TRPY permitting
threshold, where source construction or modification would not trigger the Ibs./hr. permit
threshold but would exceed the 5 TPY limit to an insignificant extent. (The determination
on such an exception request should be required to be based on demonstrated potential
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impact on maintenance of ambient air quality standards or actual harm to the public or
environment should an exception be granted.)

2. Subsection 2,17.£.6: [n-Kind “Replacement” of Natural Gas Compressors

Subsection 2.17.1.6 allows the Director to determine, upon written request, that a
replacement of a natural gas compressor engine not previously required to obtain a permit
"results in am emissicns reduction from current actual emissions to new potential
emissicns...." This proposed new provision is troubling and confusing for several reasons.

First, in determining whether modification thresholds are reached the only
appropriate comparison is between future potential-to-emit and current potential-to-emit
(for grandfathered units without permits) or current allowables (for units with permits). This
is the manner in which sources in West Virginia have applied Regulation 13 for many
years, and this is clearly a permissible and reasonable interpretation of the current rule.
To the extent that propesed subsection 2.17.f.6 suggests that this should be changed, we

strongly disagree with this.

Second, there should be no doubt that where a change to a facility involves
replacement with a like-kind emissicn unit (one engine with another of same or closely
similar design), the PTE of the existing engine should be considered in determining
whether there has been an increase in PTE. There is no reason to penalize operators for

merely replacing existing units.

3. Subsection 2.6.: Quantification, Monitoring, and Aggregation of “Tier II” De
Minimus Sources

Requiring the quantificaticn, monitering, and aggregation of “Tier I” de minimus
sources is unduly burdensome and inconsistent with the apparent purpose of recognizing
the existence of de minimus sources. The definition of “de minimus source” states that
such sources usually do not have quantifiable emissions which can be practically regulated
and therefore included in calculating a source's potential to emit ("PTE"). However, the
definition alsq requires that facilities quantify and maonitor emissicns from Tier || equipment
or activities to determine whether the emissions meet the threshold for ‘modification” or
“construction” -- with no apparent time limit on such aggregation.

This requirement is unrealistic and unnecessary For example, since “fugitive
particulate emissions related to movement of personal passenger vehicles” is a Tier |i
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activity, a facility would be required to quantify and monitor such emissions. Essentially,
this would require a facility to estimate the emissions created by cars and trucks on the
facility's internal roads and parking areas. Conceivably, each time new employees were
hired or customer visits increased, the facility would be required to estimate the increase
in PTE from such events, and thereafter constantly reassess whether the resulting
emissions exceed the threshold for “modification” or ‘construction.” In addition to the
practical difficulties in arriving at reliable PTE figures for such activities, the monitoering and
recordkeeping required for such estimations would create a new set of administrative

duties.

For purposes of New Source Review involving major sources, ERPA rules indicate
that ifthere is a significant change which triggers a modification permitting threshold, then
increases and decreases in actual emissions at the facility within 5 years preceding the
change are included in determining the PTE resulting from the change. If, however, there
is no significant increase in emissicns from a particular action, EPA has stated that
individually insignificant emissions increases from separate projects are nct to be
aggregated in determining whether the threshold significance levels are exceeded by any
single change. See EPA New Source Review Warkshop Manual (Oct. 1990 Draft version);
January 5, 1983 by Chief, EPA Reguiations Analysis Section, Stationary Scurce

Compliance Division.

The proposed regulation involving Tier Il de miminus sources would go much farther
than EPA's major source program: it would require aggregation of de minimus, minor
sources without even limiting such aggregation requirement to any particular
centemperaneous timeframe. We believe this violates the spirit if not the lettter of West
Virginia law prohibiting the OAQ from promulgating legislative regulations which are more
stringent than federal law, unless a demonstration of need is made. See W.Va. Code §
22-5-4(a)(4). Although the OAQ is required to have some type of new source review
program affecting minor sources, it is not required to impose one with these types of
cumbersome, overly detailed and stringent requirements. We urge the OAQ to deiete this

requirement from the proposed reguiation.

4. Subsection 2.6.b.: Debottlenecking De Minimus Activities

The proposed provision governing de minimus emissions requires those Tier | and
Tier Il activities which "amend or change (e.g., debottleneck) a process operation” to be
used in determining whether the aggregate of all upstream and downstream emissicns
trigger the modification or construction permitting thresholds. We are concerned that the
term “debottleneck” is not further defined. In any event, and particularly in light of the
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restrictive manner in which Tier | and Tier [l de minimus activities are defined, it is unclear
how often this provision would apply.

5. Subsections 2.20.c and 2.20.f; Definition of Regulated Pollutants

This proposed provision adds to the list of “regulated pollutants” any air poliutant
thatis subject to a New Source Performance Standard ("NSPS") promulgated under§ 111
of the Clean Air Act or subject to a National Emission Standard for Hazardous Air Pollutant
("NESHAP") promulgated under § 112 of the Clean Air Act. Presumably (consistent with
EPA rules and policies), the QAQ only intends to treat a pollutant as ‘regulated" for the
source categories specified in the NSPS or NESHAPs for that pollutant. it would be helpful
if the proposed subsections included language to clarify this issue.

6. Section 4: Administrative Updates

Although we strongly support and appreciate the OAQ's willingness to eliminate
unnecessary delays associated with minor, insignificant permit changes, we believe the
proposed procedures for making administrative updates as set forth in Section 4 can be
greatly simplified. A source owner should be able to make such changes quickly and
easily, with minimum bureaucracy. Instead, this secticn sets forth a procedure worthy of
a flow diagram. Where the OAQ determines that a proposed change does not trigger
permitting requirements, the agency should retain broad discretion to approve of such
without the need for consulting a checklist of permissible changes and/or req uiring advance

public nctice.

Moreover, subsection 4.1.1a., allowing the Director to deny an administrative
update, should be deleted. There should be no option for the Director to deny a change
fitting within any of the categories in section 4.2 on any grounds other than that the
requested change constitutes a modification. (Similarly, section 4.1.b. should be simplified
tc allow denial only where a finding is made that the change constitutes a modification.)
Further, to preserve the rights of a permittee, all denials should be subject to appeal,

contrary to the proposed subsection 4.1.c.

The public notice and "permit application fee” for Class | administrative updates are
also especially burdenscme. Essentially, Sections 4.1.d and 4.4 require the permittee to
provide 15 days' notice to the public via legal advertisement and pay a $300 "permit
application fee” upon requesting the update from the Director. These updates, by
definition, are minor changes which merely reflect source changes which cannot involve
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significant changes in emissions. The public notice requirement and impesition of a $300
fee for a mere administrative change are unduly burdensome and prohibitory.

7. Subsections 5.1 - 5.3: Pre-Permit Activities

We applaud the agency for attempting to clarify which activities may be undertaken
at a site prior to issuance of a Regulation 13 permit, as set forth in proposed subsection
3.1. We offer two suggestions which we believe will improve these provisions.

First, although it is implied by proposed subsection 5.2 and is arguably permissible
under present law, we urge the OAQ to add to the list of permissible pre-permit activities
the delivery of materials tc a site, including equipment which is mass manufactured or
arrives prefabricated. As long as the actual instailation remains prohibited, and the
Operator is not ailowed to make any changes to the delivered components to render them
operable, such an addition to the list should present no concern to the agency. Again, we
believe this is generally permissible under EPA's New Source Review program governing
major sources, and there is no reason that it should ncot be acceptable under West

Virginia's minor source program.

Second, subsection 5.3 should clarify that a permittee will not be su bjectto penalties
for actually undertaking the listed activities in good faith before obtaining a permit. Itis our
understanding that the intent of this provision is to prevent facility owners/operators from
relying on the fact that they conducted subsection 5.1 activities or made investments in
connection therewith. as a basis for asserting that they are equitably entitied to a permit.
We have noc objection to this, but jt appears the language in this provision needs to be
tightened to eliminate the possibility of interpreting it in such a way that a facility
owner/operator may still be subject to penalties for conducting such activities in good faith
before there was any reason to believe that a permit would be required.

8. Section 8.3: Public Review Procedures - Administrative Updates/Temporary
Permits

Administrative updates and temporary permits are by their nature, minor and
impermanent, and are intended to provide some relief from otherwise unwieldy
requirements. Requiring public notice for these minor actions is counter-intuitive and will
only serve to delay such relief. There is no need for the public to te involved in the
issuance of an administrative update to a permit or a tempcrary permit. The proper point
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for public participation is at the point when a new or amended permit will be issued, since
it is only beyond that point that a member of the public may be significantly affected.

* x ok ok

KRT appreciates having the cppartunity to present these comments. We recognize
that the agency has made a substantial commitment of resources in reviewing and
proposing changes aimed at improving Regulation 13 permitting, and we thank you for
recognizing the deficiencies and for attempting to address several long-standing concerns.

With the additional changes identified above, we believe the Regulation 13
permitting process would be considerably improved without sacrificing the agency's role
in implementing a program for the comprehensive management of air quality in West

Virginia,
Thank you for your consideration of these matters,
Sincerely,
i A F o

Christopher B. Power
Counsel, Kanawha River Terminals, Inc.
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bc: Fred Verardi
Mike Gatens
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October 12, 1999

Office of Air Quality

West Virginia Division of Environmental Protection

1558 Washington St., East
Charleston, WV 25311

Dear Mr. Kropp,

I am writing in regard to 45 CSR 13, "Permits for
Stationary Sources of Air Pollutants, Notification R

Procedures for Evaluation.”

First, let me add our endorsement of the stakeholder
Secondly, we have reviewed the draft comments of

Construction, Modification, Relocation and Operationof
equirements, Temporary Permits, General Permits and

process which is culminating in these regulations.
the West Virginia Chamber of Commerce, as expressed

by David Flannery, Mr. Flannery has periodically reviewed with our staff the progress of the regulatory

development process. At this time, we enthusiastically

the West Virginia Chamber of Commerce.

Thank you for the opportunity to submit comments.

OFFICERS
, Wayne H. Stanley - Bridgeaart  Stephen G. Capei - Kengva
Benjamin C. Greene  Chairman Secretary
Prasident T

John K. Skidmore- Charleston
Treasurer

f. Daniei Miller

i‘wnliam E. Broshears -
Vice President

15t Lowis, MO

P First Vice Charman
David A. Hibbs - Sauth Charleston

i Phillip R. Goaper - Clothier Assaciate Dwision Chairman

Second Vice Charman
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DIRECTORS

J. W. Andersan - Princelon
K. I Bealkn - Bridgepart

d. 0. Bumn- Grundy, VA

R. D. Cussins - Bayara

B. H. Daud - Morgantown

B, E. Dearth, Jr. - Charleston
D. R Donell - Weirton

T. L. Datsaa - Prestensburg, KY
R E. Gallimore - Blugfield
J. H. Harless - Gibert

Sincerely,

5
}

Dan Miller

Vice President

W. Hyltan - Beckley

L. Justice, It - Becklay

. McHale - Pax

L. MeMillion - Charleston
. Moran - Charleston

0. Nicewander - Bristol, VA
. Pochick - Bluefield
. dmith - Charisston
. Sult - Cnarlottesville, VA
. Supcoe - Hanslord
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J
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A,
PK
K.
0T
JC
D.B
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endorse the views and comments of Mr. Flannery and
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D. §. Walker - Charleston

J. H. Welltord - Charleston
K. G. Waadring - 5t Lows, MO

HONORARY MEMBERS

C. E. Compton - Bridgepart

L. W Hamilton, Jr. - Hansford

J. C. Justice - 1924-1993

F. B. Mutter, Sr. - Ft Laudercale, Fi.
L. A. Sireets - ML, Storm

L. A. Vecellio, Sr. - 13151996



League of Women Voters of West Virginia
Deirdra L. Halley, Legislative Director
302 Woodbridge Drive
Charleston, WV 25311

Edward L Kropp, Chief October 12,1999
Office of Air Quality

1558 Washington St. East

Charleston, WV 25371 1-2599

Dear Sir.

The League of Women Voters of West Virginia wishes to thank your Division and staff
for all of their kind help and encouragement during the recent revision of some of OAQ's
legislative rules. We support the final work product of the stakeholders group and look
forward ro future involvement in the Division of Environmental Protection's rules
revision groups

The League recognizes the need to encourage continued economic development in our
state while regulating to maintain high clean air standards We wl] make every effort in
the upcoming legislative session ro €XPTEss our support of your agency in its efforts to
sateguard the heaith of af] West Virginians We strongly believe that the revisions
proposed for the 2000 session represent an improvement of the existing rules.

The League plans to stand behind aur agreement 1o support passage of your proposals
as long as no substitutive changes are made by any of the other members of the
stakeholders group If such changes are made we will be forced 1o reevaluate our posture
and will act accordingly

The League still has grave concerns about the preconstruction and presiting aspects of
reg 13, we fee! that an equity argument will st:l] be made in cases where a final permut is
denied and as you know these arguments often succeed in West Virginia courts We
would alse like to see more modeling be done as a mandatory part of the permitting
process however, we will support the compromise proposal submitted for these
legislative rules The League thanks vour agency for allowing us to be a part of this
process and we look forward to future projects with DEP.

Sineerely, . ,
/ \__,_, ‘ e .’r //
R ra . a "/‘ ' 4".‘ l’/
N . /{ :"/4 l/ ” (I’”[/ s . i li: i ,’( e
. ',:V, i P - " i e
Deirdra L Haliey /

Legistative Director, LWVWV i
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June 28, 1999

Ellender M. Stanchina, President

The League of Women Voters of West Virginia
2023 Huber Road

Charleston, WV 52314-2279

Dear Ellender:

As vou requested, I am here sending you the positions of the League of
Women Voters of the United States related to environmental protection and
clean air.

Environmental Protection and Pollution Control

The League of Women Voters supports the preservation of the physical,
chemical and biological integrity of the ecosystem and maximum protection
of public health and the environment. The League approach to
environmental protection and pollution control is one of problem solving.
The interrelationships of air, water and land resources should recognized in
designing environmental safeguards. The League’s environmental
protection and anti-pollution goals aim to prevent ecological degradation and
to reduce and control pollutants before they go down the sewer, up the
chimney or into the landfill.

The League believes that although environmental protection and pollution
controi are responsibilities shared by all levels of government, it is essential
that the federal government provide leadership and technical and financial
assistance. ‘

The federal government should have the major role in setting standards for
environmental protection and poflution control. Other levels of government
should have the right to set more stringent standards. Enforcement should
be carried out at the lower levels of government, but the federal government
should enforce standards if other levels of government do not meet this
responsibility. Standards must be enforced in a timely, consistent and
equitable manner for all violators in all segments of society, including
governmental units, industry, business and individuals.

Environmental protection and pollution control, including waste

management, should be considered a cost of providing a product or service.
Consumers, taxpayers and ratepayers must expect to pay some of the costs.

1720 AL STRLETT NS SUTTE 1000 WASHINGTON, DC 200301505

DOE T 0BG ax 202400-085

[ntermrer bt -

cwaar vy ony Tl heveelvn oy

Pranes s reese lod papee



The League supports policies that accelerate pollution control, including
federal financial assistance for state and local programs.

The League supports:

e regulation of pollution sources by control and penalties;

» inspection and monitoring; full disclosure of pollution data;

e incentives to accelerate pollution control;

» vigorous enforcement mechanisms, including sanctions for states and

localities that do not comply with federal standards and substantial fines
for noncompliance.

Air Quality

The League supports:

e measures to reduce vehicular pollution, including inspection and
maintenance of emission controls, changes in engine design and fuel
types and development of more energy efficient transportation systems;

» regulation and reduction of pollution from stationary sources;

o regulation and reduction of ambient toxic air pollutants;

* measures to reduce transboundary air pollutants, such as ozone and those
that cause acid rain.

[ trust that this will meet your needs. [f you have any questions or additional
requests, please don’t hesitate to contact the national office.

Sincerelv,

Carolyn Jefferson-Jenkins, Ph.D.
President
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T and the
SN INDEPENDENT QIL & GAS ASSOCIATION
regarding

45 C.S.R. 13

I INTRODUCTION

The West Virginia Oil and Natura] Gas Assoclation (WVONGA) is one of the oldest trade
associations in West Virginia, serving the entire oil and natural gas industry. WVONGA members
are engaged in exploration, production, transmission, storage, sales and distribution, while its allied
members and associate members are involved in numerous supporting businesses. WVONGA
members operate in virtually ¢very county in West Virginia, employing thousands of people across
the state. WVONGA is a recognized leader on state legislative issues, regulatory affairs and
environmental matters and is involved in a broad range of economic, environmental, legal and
regulatory issues.

Formed in 1959, the Independent Qil & Gas Association {IOGA) is a state-wide nenprofit
trade association representing companies engaged in the extraction and production of natural gas and
o1l in West Virginia, and the companies and individuals which support extraction activities. I10GA
was formed to promote and protect a strong, competitive and capable independent natural gas and
oil producing industry in West Virginia. IOGA has more than 350 corporate members who are
active in West Virginia and in 34 other oil producing states. One of the largest natural gas producers

in the United States, West Virginia exports about half of the natural gas produced within its

boundaries.



WVONGA and IOGA have a history of engaging in a constructive dialogue with the Office
of Air Quality (OAQ) on issues of importance to the oil and gas industry. Both organizations
participated in the development of a general air permit for compressor engines, and were represented
at the stakeholder meetings discussing changes to 45 C.S.R. 13 (Regulation 13). Many issues of
importance to the industry were raised at those meetings, and therefore we offer these comments in

an attempt to develop a workable permit program that eases permitting burdens and reduces the time

for permit issuance.
II. COMMENTS

De minimus Sources

We compliment the OAQ on the development of a de minimis source list and believe that
it Is a concept that holds potential advantages for the regulated community. Several of the Tier I
categories, such as numbers 34, 38, 41 and 5 9, could be very useful to the oil and gas industry.
However, while the de minimus categories may be helpful, the requirements associated with the Tier
IT sources, particularly the requirements for aggregating emissions and record keeping, are
unnecessarily complex. We suggest that the OAQ eliminate the requirements for aggregating
emissions and record keeping, and combine the de minimus categories into a single list of sources
that are so small that they need not be considered for purposes of Regulation 13. This would reduce
the de minimus list to its simplest, and most useful. form.

If the OAQ intends to keep the proposed de minimus approach, we ask the OAD to clarify
that the Tier I activities need only be tracked and ageregated if the owner/operator intends to avoid
permitting on the basis of the de minimus exception. As presently written, all increases that are
described in categories 5 and 6 of Tier II would be subject to record keeping. We do not believe that
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is what the OAQ intends. Many operators will prefer to file a permit determination notification in
accordance with proposed Section 5.13 rather than keep track of, and aggregate, Tier II increases.
The OAQ could help those operators by limiting the aggregation requirement to those de minimus
increases that are not the subject of a permit determination notification or an administrative update.

Definition of Modification.

We approve of the increase of the emission threshold to 6 pounds per hour in Section 2. 17.a,
but we urge the OAQ to increase the other modification level from 3 tons per year to 10 tons per
year. Any facility that calculates potential to emit on a year round basis (8,760 hours per year), as
sources in the oil and gas industry do for compressor engines, dehy units, and similar emissions
units, would exceed 5 tons per year if hourly emissions are 1.2 pounds. Therefore, increasing the
5 ton per year threshold to 10 tons will still limit hourly emissions to less than 2.4 pounds per hour,
which is only slightly more than the 2 pounds per hour the OAQ currently allows.

The advantage of raising the threshold, which is accomplished without any corresp;)nding
harm to the environment, is to relieve operators of the necessity of filing an application for small
changes, and waiting to receive permits. It would allow an increase in the number of Compressor
engines that could be sited without a permit. These changes reduce the costs of doing business in
West Virginia, and have a positive effect on the oil and gas Industry, and consequently the state’s
economy.

Determining Emission Changes for Compressor Engines.

We appreciate the QAQ’s attempt to accommodate the oil and gas industry by specifying in
Section 2.17.£.6 a means by which potential to emit for grandfathered compressor engines could be
determined. However, it is our belief, based on past practice, that under the current version of

-
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Regulation 13 changes in emissions at grandfathered units are determined by comparing current
potential to emit against future potential to emit, and that addition of one emissions unit, such as a
compressor engine, can be netted against the removal of a similar (but not necessarily identical)
replacement engine, Consequently, we do not see how Section 2.17.£.6 represents an improvement
over the current rule. We would urge the OAQ to develop an interpretive rule explaining how, under
the current rule, this type of replacement of one compressor engine for another can be accomplished
without a permit, by comparing current potential to emit against future potential to emit, and by
calculating the future potential to emit by netting out the permanent removal of the existing engine.
This sort of common sense approach to permitting would greatly reduce permitting burdens, while
not reducing in any way protection of the State’s environment,

Use of Catalytic Converters.

The oil and gas industry thanks the OAQ for its willingness to allow calculation of potential
to emit after interlocked catalytic controls are taken into account. The five year time period for
replacement of catalyst is short, though, as engines may run sporadically during that five year period,
and catalyst changes may not be necessary. We urge the OAQ to adopt 43,000 hours of operation
as the time for change of catalyst. The OAQ might also allow other means of determining that the
catalytic converter is working, which would introduce additional flexibility. The result would be
several options that an operator could choose from. Ifan operator did not want to keep track of the
hours of operation, the operator could assume constant operation and replace the catalyst every five
years. If the operator wanted to keep track of the hours, because the engine was running

sporadically, he could do so, and change the catalyst every 45,000 hours. If the owner wanted to



propose an alternative means of verifying the catalyst’s effectiveness, such as temperature
monitoring, that could be done as well, with the Chief’s approval.

To make these changes possible, we propose that the final sentence in Section 2.19 read
“The catalytic converter shall have catalyst replaced after every 45,000 hours of operation, as
established by records kept by the operator, unless the Director agrees to an alternative
method of verifying catalyst effectiveness.”

Stationary Source.

The OAQ has proposed adding a new threshold for determining whether an emissions unit
is a stationary source. In addition to the current threshold of 6 pounds per hour, the OAQ is
proposing adding a threshoid of 5 tons per year. As discussed in the comments regarding
modification, a 3 ton per year limit on any source operating 24 hours a day, 363 days a year
effectively limits the emissions that are allowed without a permit to 1.2 pounds per hour. This is an
extremely low level and will require permitting many more sources that are currently permitted. We
urge the OAQ to delete the 5 ton per year threshold.

The new thresholds for hazardous air pellutants (HAPs) should also be deleted. HAPs that
are not toxic air pollutants regulated under 45 C.S.R. 27 or volatile organic compounds should only
be regulated in voluntary permits, to create synthetic minor sources, or where controls required by
45 C.S.R. 34 are imposed. This is discussed more fully later in these comments.

We applaud the OAQ’s willingness to remove the current provision in Section 2.24, which
provides that an emissions unit “subject to any emissions control rule promulgated by the Director”
is a stationary source and therefore must have a permit. This phrase was subject to several different
interpretations and was a constant source of confusion. Removing it allows the oil and gas industry

5



to have a better understanding of the permit process without sacrificing any protection for the
environment.

Administrative Updates.

Section 4.1 of the administrative update section states that updates may only be obtained
“upon the request of the permittee, or with the permittee’s consent. . . .~ Section 4.1.e states that
“should the Director intend to make an administrative update to a permit pursuant to this section
upon his or her own initiative, or to make changes to the permittee’s application for administrative
update. . ., which suggests that the Director can impose changes or unilaterally amend the
permittee’s application. We believe the OAQ should confirm that ali administrative updates are
voluntary and that, when increased emissions are the reason one might seek adminisurative update,
permittees still have the option to give notice of the change in accordance with propesed Section
5.13 and immediately proceed with the project causing the increase in emissions, as long as those
emissions do not constitute a modification. This could be done by deleting Section 4.1 .¢, and we
recommend that be done. The OAQ might also take advantage of this change to confirm that one
may emit in excess of one’s permit limit, as long as the increase does not constitute a modification
and either an administrative update is obtained or notice is provided in accordance with proposed
Section 5.13.

For those who choose to get administrative updates, there is no right to appeal the denial of
an administrative update request. (See Section 4.1c.) It appears that the Director is trving to be
even-handed by not allowing public notice or comment on the denial at the same time he is not
allowing an appeal of that denial. However, at least with regard to Class [T administrative updates,
a public notice period will already have been allowed {see Section 4.1.d) before the denial is issued.

6



Furthermore, W.Va. Code §22-5-14 provides for an appeal by anyone whose “Interest may be
affected. . by a permit 1ssued, modified or denied., . %, a phrase which is expansive enough to allow
for appeal of a denial of a permit amendment request. We suggest deletion of the second sentence
n Section 4.1.¢

Activities Taking Place for Before Construction Commences.

The clarification of what can be done without a permit is very helpful. We suggest that the
OAQ add to the list of acceptable activities the following as Section 5.1.i: “Deliver materials and
equipment on site.” This would allow delivery of a compressar engine or dehy unit to a site without
allowing it to be hooked up or ready to operate. There is really no reason that a compressor that is
scheduled for installation at one location should be staged at a different site when it could be
delivered to the place where it will be used. Delivery is done at the owner or operator’s own risk,
according to Secticn 5.3, and the unit’s presence at the work site presents no greater equitable
argument that permit should be issued than it would at a receiving yard many miles away.

Determination of Compliance.

It is our belief that the OAQ intended to require immediate steps to come into compliance
if someone failed a stack test, with those remedial steps to be approved by the Director. As written,
however, Section 6.3 requires that the source always reduce throughput capacity or added enhanced
control devices. We believe the OAQ meant to require immediate remedial steps approved by the
Director, steps which might include, but are not limited to, reduction in through-put capacity or

additional control devices. We suggest that section be rewritten accordingly.



Public Notice Requirements.

We note that the public notice requirements of Section 8 have changed significantly from
those required by current Regulation 13. In some respects, this appears to be favorable, as the two
30-day periods have been combined to a single 45-day period, which should run cancurrently with
the Title V review period. We believe that this change in the public notice provisions should not
impose additional delay on registration for the compressor station general permit, but seek
confirmation of that fact.

We would request additional clarification regarding Notice Level B. It is not clear whether
the Class 1 legal advertisement is placed in the newspaper after the general permit registration
application has been reviewed and approved by the OAQ, or whether it is done preliminary to
review. We believe that it should be published as soon as the applicant has filed the permit
application, and we request confirmation of that fact.

General Permit Fees.

Permit application fees of $1,000.00 may be appropriate when one is dealing with large,
complex sources, but most permitting issues at oil and gas facilities are very straight-forward. This
is especially true of the very circumscribed situations in which general permit changes are made.
Therefore, we suggest that Section 12 be changed to require a fee of no greater than $300.00 for a
modification of a general permit. That change could then be reflected in the general permit for
compressor engine stations.

Regulation of Hazardous Air Pollutants

There was much discussion during the stakeholder process about regulation of hazardous air
pollutants (HAPs) in Regulation 13 permits. We believe that Regulation 13 permits should limit

8



criteria pollutants and not HAPs (other than HAPs that are 45 C.S.R. 27 toxic air pollutants, or are
volatile organic compounds), except in certain specific instances. One situation would be if an
OWIST Or operator wants to receive a voluntary permit for HAPs, to create a synthetic minor source
and avoid Title V permitting. Another situation where HAP limits would be appropriate would be
1f the OAQ was imposing case-by-case MACT limits. To require HAPs limits in other situations
would be to interfere with the federa) system of regulating HAPs, which was intended to be
accomplished through control devices, not ambient air standards. Such action would run counter to
the prohibition against adoption of regulations that are more stringent than federal regulations.
III.  CONCLUSION

WVONGA and IOGA appreciate this opportunity to comment on Regulation 13. The rule
has a significant effect on the oil and gas industry. and we hope that careful consideration will be
given to the comments. We also hope that changes to the rule will be reflected in the general permit

for compressor engine stations, making it an improved general permit.

Raymond 1. Joseph Michael D. Herron
Executive Director Executive Director

West Virginia Oil and Natural Gas Association Independent Oil & Gas Association

October 12, 1999
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October 11, 1999

Mr. Edward L. Kropp, Chief

Office of Air Quality

West Virginia Dept. of Environmental Protection
1558 Washington Street, East

Charleston, West Virginia 25311-2599

RE: Comments on Proposed Revisions to 45CSR13

Dear Mr. Kropp:

On behalf of the American Electric Power (AEP). comments are being submitted regarding
proposed revisions by the Office of Air Quality to 45CSRI13. Before addressing specific
comments, AEP would like to thank the OAQ for the opportunity to participate in the
stakeholder process and to provide comments on the proposed revision,

The nature of Regulation 13 and the participation of various interest groups in the stakeholder
process have made revising the regulation a challenge. Although the process was oftan
slowed. many times this was due to the need to necessarily educate the stakeholder group and
due to philosephical differences between interest groups. However. the leadership of the
OAQ moved the group forward in developing the current revision. The following comments
are offered to further revise the proposal in a direction that not only protects and enhances air
quality in a manner that is consistent with State and Federal regulaticns and goals, but also
allows for successful growth of industry in West Virginia.

Section 2.1.c. - Amendment to definition of “Actual emissions.””

Under the current regulation if a source has not begun operation, the actual emissions of the
unit are considered to be equal to the potential t¢ emit of the unit. The proposal amends this
definition by allewing the Director at his or her discretion to set actuai emissions for this unit
to be equal to the actual emissions of an existing source with similar operations. As there is
no detinition of “sirmilar operations™ in the rule nor is there any restriction on what the
Director may censider in determining what constitutes such simijarity the permitiee is faced
with little opportunity to challenge the Director's decision in such a case. For instance, the
Director could decide that a unit that produces chemical product “A”™ using a specific process
and like rnaterials is a “similar operation”™ without taking into account that the new unit is
intended to operate for a longer period of time or at 2 more rapid production rate than the one
upon which the Director medeled the determination. AEP does not believe that this was
discussed during the stakeholder process. To provide maximum flexibility and to protect the
ability of the permittee to participate in permit decisions. AEP recommends that the phrase
“with the permittee’s consent” be added prior to the plrase ..or the actual emissions of an

existing source...”

AEP Americas Enerey Furtner™



Section 2.4. - Need for further modification of the definition of “Commenced.”

The current definition of commenced has been interpreted as establishing certain restrictions
on the activities that may be undertaken prior to receiving a permit pursuant to 43 CSR 13.
The language of this definition, however, appears Lo be directly reiated to proposed section
10.2 which deals with determining a cause for the purpose of permit suspension or
revocation. The definition establishes the parameters to be consulted in order for a permittee
to demoustrate that he or she has indeed commenced construction and that the permit should
be allowed to remain in effect. The requirement that the construction must be “confinuous”
serves to reinforce this interpretation in that it precludes a permittee who has indefinitely put
a project “on hold” from claiming that they have met the requirements of section 10.2 and
thus are entitled to the continuance of the permit. By reading commenced as part of the pre-
approval construction prohibition a party could construct on a “fits and starts” basis and claim
that construction was not continuous and thus had not commenced. This should be amendad
by adding the phrase “... for the purpese of section 10.2..." after the initial word in the

definition.

Note: the amended phrase in the proposed rule. “...unless otherwise specifically provided in
this rule...” is added to the second sentence of the definition that specifically refers to what
conditions are considered to be “interruptions.” If this phrase Is intended to reconcile the
restrictions of this definition with the allowed activities listed in proposed section 3.1, the
placement of the phrase may need to be moved 1o the end of the preceding sentence.

Section 2.6 - New definition: *“De minimis source.”

AEP supports the inclusion of this new concept into 45 CSR 13 and congratulates the OAQ
on its introduction. We recommend that the sources listed in Table B and C be periodically
reviewed and, when appropriate, amended as additional categories are identified that meet the
criteria on which the current tabies are based. If properly applied. the concept of de minimis
source can greatly reduce the paperwork burden on both the regulated community and the
OAQ staff while continuing to provide the public with a high level of environmental

protection.

AEP asks OAQ to clarify that, for Tier II sources, the aggregation requirements apply to
sources that are part of a single project and are not to be applied to unrelated projects. This
was the sense of the discussion of the stakeholder group and it was confirmed several times
that the aggregation requirement was restricted to emissions from single or closely related
projects, not random projects hy the same owner. [t wouid also be appropriate for the OAQ
to clarify when classes of emitted materials are aggregated as oppesed to specified single
materials, i.e. are criteria pollutants to be aggregated (2.g. CO + lead) or HAPs (e.z. HCI +

propionaldehyde).
Note on Tier I De minimis List (Table 43-13B).
Item 13 refers to “Wood heaters, cookstoves. or fireplaces used for heating and/or cooking at

residential or publicly-owned facilities.” There was a discussion of this section during the
stakeholder process and it was felt that this language could be interpreted as requiring camp



fires or borfires at church-owned or organization-owned (YMCA, Boy Scouts) facilities ta he
excluded from the definition as these facilities are neither residentia] nor publicly owned.
The sense of the stakeholders group was that such activities should come under the de
minimis classification. In fact, any privately owned campground could conceivably be
excluded from this definition depending on the definition of residential. At a minimum this
definition should be amended by substituting the word “recreational” for the term “privately
owned.”

Section 2.17. - Definition of “Modification.

AEP agrees with the OAQ and the stakeholders in the incorporation of the 6 pph trigeer for
determining when a modification is subject to permitting. AEP also agrees with the issue
raised by regulated members of the stakeholders group that there are instances in which a
source may only cperate infrequently at this emission rate and will not exceed the 5 tons per
vear trigger. We urge the state to define this trigger as 6 pph and 5 tpy. This will effectively
remove a substantial paperwork burden for OAQ and sources with short-term emissions.

We are aware of the OAQ staff opposition to this and propose as an alternative that a
proposed permittee be allowed to request a variance to the permitting requirement if only one
of the triggers is exceeded. This would not be a blanket exemption to either trigger level, but
would only be granted for an emissions unit meeting certain criteria and approved by the
Director. The Director could devalop a policy or interpretative rule establishing the criteria to
be considered. The quantities, types and location of the emissions unit are some of the
parameters that could be used for this analysis.

Section 2.18.b. - HAPs trigeer in definition of “Modification.”

This section in the proposed rule establishes a separafe permit trigger that applies only to
HAPs and is lower than other materdals. AFEP cannot find an appropriate rational for this
specific treatment of HAPs. There was considerable discussion in the stakeholder group that
45 CSR 13 is not used to establish new or addirional {beyond MACT) controls on HAPs.
HAPs are addressed under Section 12 of the Clean Air Act and regulated under NESHAP
and MACT standards. It is our understanding that West Virginia does not contemplate
blanket regulation of HAPs beyond the Clean Air Act and applicable regulations. Therefore
having a specific trigger for HAPs does not serve as a method of “controlling™ HAPs in a
manner consistent with the NESHAP and MACT programs. AEP urges that this section be
deleted.

Section 2.19.b. - Example of pollution control device in definition of “Potential to emit.”

This section allows the Director to decide that potential to emit be determined after a control
device if the device is shown to be “inherent to the emission unit.” The section goes on to list
“low NOy burners” as the sole example of “inherent to the emissions unit.” A low NOy

burner is not a control device in the normally used sensa of the term. It is, in fact. the
emissions umit itself. it can not be separated from the source of emissions because it is the
source of emissions. AEP fecls that using this as the example of “inherent to the emission
unit” could be misinterpreted to exclude normal post production emissions control devices



that would be appropriately included in this category. AEP suggests that the Director be
allowed to determine PTE after the control device when it is demonstrated that either a mode
of operation or legally enforceable requirements will not allow the operation of the unit
without the device. A better example would of a control device being inherent to the
operation would involved material handling systems that entail conveyors that are completely
enctosed. Thus, the material cannot be transported without the control device present.

Section 2.20. - Definition of “Regulated pollutant.”

This proposed section significantly expands the definition of regulated pollutant when
compared to the existing 45 CSR 13. The regulated community objected vigorously to this
expansion during the stakeholder process and the proposed language should not be
considered to be a “‘consensus” issue resulting from that process. We feel that if OAQ
determines there is a need to expand this definition it should present justification for such an
expansion, the benefit to be gained by the expansion, and the potential impact on the
regulated community as it would do were the proposed amendment part of any new
restriction to be placed on the regulated community under normal regulatory development.

Muost problematic of the changes is the apparent meaning of subsection 2.20.f. which includes
any material for which a standard pursuant to section 112 of the Clean Air Act has been
promulgated under the definition of “regulated pollutant.”  This has the effect of
implementing the concept that once a MACT standard is promulgated for a single source
calegory it becomes a regulated pollutant for all emission sources (whether it is inciuded in a
“source category” or not). The OAQ will remember that specific language in the July 27
draft of this proposal establishing this concept was strongly contested by the regulated
community and eventually dropped from the proposal. This section has the same effect as the
original draft. The concept of regulating HAPs based solely on 45 CSR 13 has been
discussed a number of times (see comments under section 7.1%.b. above} and it is the
conclusion of the regulated community that such regulation is neither appropriate nor yields
any benefit. AEP strongly recommends that section 2.20. of the proposed regulation remain
unchanged from section 2.21. of curreng 45 CSR 13.

Section 2.24.a. - New trigger in definition of “Stationary source.”

Under current 43 CSR 13, a “stationary source” is a source. which emits in excess of 6
pounds per hour of a regulated pollutant,. While the reasons for this particular triggar level
are not clear, the definition has been the basis for applicability of 45 CSR 13 for some time.
The number of sources that fall below this criteria are not known because, logically, such
sources have been able to clearly decide that application for a permut is not required. The
proposed section expands coverage of 45 CSR 13 by adding the ““or 5 tons per year” caveat ta
the definition. While this does reconcile the definition of “staticnary source” with the
“modification” definition it ignores the fact that modification deals only with sources already
regulated under 45 CSR 13 and thus applies to permittees for which applicability is already
established. The proposed change will subject previcusly unregulated sources to the
43CSR13 permitting program. QAQ has provided no justification that such extension of
regulatory coverage is in the public interest and has offered no analysis regarding the
regulatory burden this will cause the business community or the resource demand this will
add to the Agency. It is also unclear whether the new requirement applies retroactively to
existing sources constructed since the effective date of the original regulation but previously



excluded from applicability. Will these sources now be subject to liability for not having a
permit, or will they be required to now file applications to obtain a permit? At a minimum,
language should be added to clairify that sources in existance prior to the date of this revision
are not subject to the requirements. In the absence of answers to these questions, an
assessment of resource demands. the determination of new regulatory burden, and a clear
demonstration of increased protection to the public. AEP recommends that the definition of
“stationary source’ currently found at 45 CSR 13-2.25. be retained until such information is

available.

Section 2.24.b. - New HAPs trigger in definition of “Stationary source.”

This issue 1s the same as discussed above regarding the definition of “Modification.”

Section 2.24.e, - Specification of permit revocation for low operation status in definition
of “Stationary Source.”

First. AEP feels that this restriction is improperly placed in the definiticn of “stationary
source” and could be missed by a permittee. This restriction, if allowed to remain in the rule.
should be placed in section 10: “Permit Transfer. Suspension, Revocation and
Responsibility.” The section deals not with the definition of “stationary source’ but with an
independent action by which the Director may revoke an otherwise valid permit.

Second. AEP has been unable to see why this new reason for revocation in any way enhances
the public welfare or reduces a burden on the regulated community. As currently written, this
proposal puts an additicnal documentation burden on low use or gmergency use units such as
standby generators. In fact, the requirement penalizes a permittee for not emitting pollutants
in a higher quantity. We do not believe that this is the intent of this section but it is the effect
of it. If the OAQ’s intent is to prevent the restart of long unused units that are still covered by
2 permit perhaps some modification of this section could vield the desired result without
having to add to the paperwork burden of legirimate low use emussion units. Rather than
require permittees to file additional documentation with the Agency to justify low or periedic
use of an otherwise legitimately permitted unit the Agency could set a no-use time limit or a
lower per year emission threshald.

AEP suggests that, pending a demonstration by the agency that this section enhances the
public welfare or reduces the regulatory burden, this section shouid be deleted. If not deleted.
it should be substantially modified to allow low use emission units to continue to operate
without additional paperwork burden.

Section 4. - Administrative Updates to Existing Permits.

AEP applauds the OAQ for the development of this concept. The rapid and uncomplicated
correction and amendment of existing permits in matters of little or no impact on the public
welfare is a process recognized in numerous other permit programs and was much needed in
45 CSR 13. AEP suggests that the QAQ consider amending the 60 day time period for the
processing of these changes as there appears to be no situation covered by this process that
would reguire significant resource commitment by the OAQ staff to implement. Perhaps. as
an alternative. the time frame could be amended to set a shorter time frame for the issuance of



an update uniess in the opinion of the Director a longer time frame was needed. In these
cases. the Director should still respond to the permittee in writing to explain why a longer
time frame is needed and to negotiate an appropriate time for issuing the update.

AEP also suggests that any request for an administrative update by a permittee be allowed to
be implemented immediarely at the permittee’s risk. AFEP is aware that the West Virginia
Chamber of Commerce has submitted language that clearly sets out the permittes’s
responsibilities and liabilities and we support the incorporation of this into section 4. of the
proposed rule,

Section 5.1.a-h. - Clarification of activities not constifuting “construction.”

AEP compliments OAQ on the adoption of this set of subsections. These amendments
significantly clarify the actions allowed and could result in substantial improvement in
construction scheduling and implementation.

Section 5.11. - Setting of permit restrictions based on “other documented relevant
information.”

This section lists the types of restrictions that the Director may impose on a permittes and
explains how these limitations are to be derived. Included within this section is the
authorization for the Director to develop restrictions to be placed within a permit that are not
based on any other rule to which the permittee may be subject. The restriction placed on this
power is that the Director must make this determination based on information contaired in
the permit application or with the agreement of the permittee to develop other appropriate
restrictions. By placing the phrase “..and other documented relevant ...information™ in the
section ahead of the language calling for the agreement of the applicant. the authority of the
Director to incorporate any condition based on any information that he or she considers to be
relevant is established. This is a significant increase in the authority of the Director and
presents a very significant problem. There will no doubt be considerable differences of
opinion between the Director and applicants in determining the scope of the term “relevant.”
It also has the effect of fundamentally changing the nature of 45 CSR 13 from a rule
providing permit, the purpose of which is to implement requirements that are lawfully
established in other OAQ regulations. to a rule that can be used to independently set new

standards and requirements.

AEP strongly opposes this modification and recommends that the language of cumrent 45 CSR
13-4.9 be retained.

Section 5.12. - Restrictions of general permits to facility-wide application.

AEP does not understand the QAQ’s insistence that general permits are by their nature
facility-wide. The response to a previous comment on this point simply states that air permits
are different from water permits {a program that relies more and more on general permits)
does not clarify the reasoning. For instance a large facility that has a plant-wide NPDES
permit can handle storm water from a construction project without modifying the plant-wide
permit by filing a notification indicating coverage under the approved general permit.
Modification of the plant-wide permit would be needlessly time and resource consuming in



light of the availability of the general permit. In like manner, were the State to develop a
general permit for small temporary-use portable generators. it would be equaily wasteful to
amend the plants air permit if simple coverage under the general permit would ensure
appropriate operation,

AFEP strongly recommends that the word “facility-wide” be deleted from the proposal.
5.13 Permit Determination Notification

One of the most burdensome sections of Regulation 13 that adds questionable value to the
process is Section 5.13 of the proposed rule. This Section provides that even though an
operator is not changing an operation in a way that would trigger & permitting requirement,
there is still a mandatory obligation to notify the Director of that change.

We are not aware of any other regulation that defines when a permit i3 required, but also
requires a notification be made to a regulatory agency to confirm a determination by a source
that a permit is not necessary. The practical effect of this requirement is the creation of
needless expenditures of significant amounts of resources on the part of both the Agency and
the regulated community in what has becormne virtually a full-blown permitting process simply
to show that no permit is needed.

Sound public policy dictates that the Agency specify clearly and precisely when an operator
is obligated to obtain a permit and place the responsibility on the operator to make application
if and when these permitting requirements are triggered. There should be no obligation
piaced on an cperator to make a filing with the Agency to prove that no permit is required.
This is of particular concern when such a filing is required to be so extensive that it mimics a

permit application.

AEP urges that the mechanism set forth in proposed Section 5.13 be deleted or utilized
instead as an optional regulatory rule available to the permittee to address the situation where
the regulatory requirements are not sufficiently clear to allow the permittee to determine with
sufficient certainty whether a permitting requirement is triggered. In addition. such an
opticnal mechanism should be available to the permities who might want to seek voluntary
restrictions or limitations on the manner in which a change might take place, so as to be
certain not to trigger any permitting obligations. Otherwise, there is no basis for retaining
this provision in Regulation 13 and it should be deleted.

The proposed Section 5.13 should be revised to convert it to an optional regulatory
mechanism and allow the provision to be used to sesk voluntary restrictions on operations.
The new Section 5.13 should be divided into two subsections. The first would related to a
source proposing the use of operational restrictions in order to remain below general
permutting limits that is seeking a voluntary permit. The second would apply to a source
looking for cenfirmation from OAQ that a permit is not needed in which case there would be
no binding restrictions if the OAQ confirms that a permit is not needed for such a source.



Section 6.3. - Required action upon failing a stack test.

This is a new requirement added to the regulation without discussion in the staksholder
group. AEP does not dispute the need for action to resolve the issue when any kind of
indication exists that a permic requirement is not being met. AEP does object to the
presumpticon that the failure of a stack test is automatically considered to result in a
conclusion of permit violation (unless such a condition is clearly set out in the permit and the
permittee’s right to appeal the Director's course of action js equally clear). The Company
also objects to the severe restrictions placed in the proposal on the course of action open to
the permittee to resolve the action. The proposal as written requires that at a minimum the
applicant must either reduce throughput or add additional pollution control devices. This is
an extremely smalil vniverse of choices for addressing the situation and restricts both the
Director and the permittee from pursuing more creative or less costly processes. It is also
possible that this restriction is in conflict with Section 22-5-d.4 of the code, which prohibits
the Director from requiring a “specific method of compliance” subject to certain limited

exceptions.

AEP proposes that this section be redrafted to allow more reascnable latitude in addressing
such situations,

Section 15.1 Hazardous Air Pollutants

Currently the USEPA is implementing the hazardous air pollutants (HAPS) requirements set
forth in Section 112 of the Clean Air Act by developing maximum available control
technologies (MACT) for specific HAPs and source categories. USEPA is scheduled to
complete these requirements by 11/13/2000. Once a MACT is completed by USEPA. QAQ
can implement the requirements as part of the West Virginia regulations.

The proposed Section 15.1 of Reguiation 13 goes beyond the scope of HAPs requirements set
forth in the Clean Air Acr by adding emission inventory and control requirements. As
proposed, a source filing a PDF (regardless of whether or not a 45CSR13 permit is issued)
would be required to submit an inventory of HAPs, even if HAPs are not the emission of
concern in evaluating whether or not a permitting thresheld will be exceeded Mechanisms
such as the emission inventory related to Title V and the Toxic Release Inventery (TRI) are
currently in place to assess applicable annual HAP emissions.

By placing emission limits on HAPs that have not exceeded a permitting threshold a limit is
being place on an emission that is still considered de minimis. Establishing an emission limit
in this manrer could result in a limit for a HAP that does not have an applicable MACT. The
possibility also exists that the OAQ imposed HAP limit could be mors stringent than that aof
an established MACT or future MACT. This contradicts the statutory requirement that exists
in West Virginia laws that preclude the OAQ from establishing regulations that are more
suringent than federal regulation without appropriate justification.

In addition, Section 112({n) of the Clean Air Act specifically exempts certain sources and
source categories from HAPs regulation pending future studies by the USEPA. Among those
sources referenced in Section 112(n). Electic utility steam generating units are not presently
included in an applicable source category. As required by the Clean Air Act. USEPA
recently completed a study of HAP emissions from electric utilities and concluded that
electric utility HAP emissions were not linked to a discernable public health effect. The



study did discuss the need to evaluate four HAPs in greater detail, but did not conclude that
regulation was necessary. Thus, sources under 112(n) that are exempted from HAP
regulation pending future studies and are not included in an applicable Section 112 source
category list should also be exempted from the proposed Section 15 of Regulation 13 unless it
ts determined from the [12(n) study that a specific HAP should be regulated by a MACT. If
and when USEPA concludes that electric utilities should be regulate for a particular HAP,
then Regulation 13 should only apply to the HAP for which the MACT standard for that
specific source category was promulgated. At that time. electric utilities should not become
regulated for all HAPs because these will have been proven to be insignificant as a result of

the 112(n) study.

AEP urges that Section 15.1 be deleted from the OAQ proposal and that Regulation 13
should not be revised to expand the scope of HAP regulation. If a provision is to be added to
the existing Regulation 13 that is expanded over the current regulatory requirements. then the
provision should be developed so as to minimize the extent to which the proposal exceeds the
stringency of the federal requirements. The following represents proposed revisions to
Section 15 that incorporates the aforementioned comments:
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kazardeus-airpetiutanes:  Hazardous air pollutants shall be subject to limitations or

controls under this rule only to the extent necessary to incorporate an applicable
requirement based upon any rule of the Director promulgated pursuant to WVa. Code
§332-5-1 et seq, to implement Section 3.5 of this rule related to voluntary permitting.
to establish case-by-case maximum achievable control techneology  (MACT)
requirements as required by 45CSR34. or to set an emission limit based upon the
source’s maximum potential to emit as provided in the permit application. In the
cvent of a subsequently issued MACT requirement. facility may request a review of
an existing permit received pursuant to this rule. when appropriate, the Director shail
the MACT requirement into the permit. Anv source or source careeory that has been
the subject of an_analysis pursuant to Section [12(n) of the federal Clean Air Act
shall be exempt from any limitations or controls on hazardous air pollutants (that are
not listed in table 43-13A) until such time as it has been determined thar MACT
conrols are applicable. In the event that MACT controls are determined to be
applicable to a 112(n} source or source category, this section shall he applicable only
to_the hazardous air pollutants that are subject to such MACT.

AEP again appreciate the opportunity to participate in the stakeholder process and to
comment on the proposed revision. We commend QAQ, DEP. and Governor Underwood for

their leadership throughout the process.

Sincerely.

) 7,7‘74__
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ADMINISTRATIVE UPDATES, TEMPORARY PERMITS,
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L. INTRODUCTION

The West Virginia Manufacturers Association (WVMA) is an organization dedicated to the
advancement of industry in the State of West Virginia. Itis composed of the makers of steel, paper,
chemicals, machinery and other goods used in, and exported from, this state. All WVMA members
are affected by environmental regulations in the course of their industrial activities, and almost every

member operates pursuant to an air permit issued pursuant to 45 C.S8.R. 13 (referred to herein as

We believe it is important to note that the Reg. 13 regulatory reform process was begun as
a result of the concern by West Virginia industry that business opportunities for our state were being
lost to other plant sites because air permitting was not being accomplished in a timely manner,
Prompt issuance can make a difference between a company putting a plant or process in West
Virginia rather than some other state. Business leaders communicated this message to the

Administration in West Virginia, who pledged to undertake a process to evaluate West Virginia’s

regulations for unnecessary complication.



The WVMA believes that the resulting review and reconsideration of Reg. 13 that has been
initiated by the Office of Air Quality (OAQ) presents a wonderful opportunity to improve the
permitting process by limiting the time needed to acquire permits, and reducing the need for permits
where environmental impacts are negligible. Permits, with their inherent delays, should be required
only for those situations where the level of emissions is significant enough to warrant the greater
scrutiny. To this end, the WVMA is advocating changes to Reg. 13 that will reduce permitting
burdens for both the regulated community and the agency and will speed along the review process
without sacrificing in any way the protections for humnan health and the environment that the OAQ's
air regulations are meant to provide.

1I. COMMENTS

A, Scope - Nonroad engines

It would be helpful if the OAQ would add language to the Scope section to state that nonroad
engines are not regulated under Reg. 13. This would eliminate some confusion that has arisen with
regard to the permitting of generators and other nonroad equipment that is not presently subject to
Reg. 13. We suggest adding the tollowing language to the Scope Section: This rule does not apply
to nonroad engines, nonroad vehicles, motor vehicles. or other emission sources regulated under
Subchapter 11 of the federal Clean Air Act: provided, however. that the Director may regulate such
sources pursuant 1o another rule drafted for that purpose. This is language that has been reviewed
and approved by the OAQ’s counsel.

B. Section 2.6 - De Minimus Sources

The concept of identifying “de minimus sources” and excluding them from regulation is an

excellent one, and the WVMA applauds the OAQ for its willingness to consider the issue.
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Nevertheless, we feel that Section 2.6 and Tables 45-1 5B and 45-13C make regulation of de minimus
sources unnecessarily complex. This is particularly true with regard to the Tier IT de minimies
sources. As the rule is written, the requirement for keeping track of emissions from activities listed
mn Tier [T (Table 45-13C) is required even if one is not attempting to claim that the Tier II activities
are de minimus sources. Tier II lists two categories, numbers 5 and 6, that are €missions increases
from nonspecific sources, meaning all small increases in emissions must be kept track of and
recorded. There is no exception provided for those who do not want to take advantage of the de
minimus levels and who choose to give notice of increases in accordance with Section 5.13' This will
introduce unnecessary paperwork for manufacturers that may not wish to claim the de mininus
exemptions. It also presents the anomalous situation that increases that are greater than de minimus
but less than a modification threshold are not subject to record keeping or aggregation, but de
minimus changes are.

A further problem is presented for those whe want to take advantage of the Tier II de
minimus exceptions, but are unsure how to go about aggregating, particularly for Tier II categories
5 and 6. Presumably all emissions adjustments contemporaneous with a change are considered, with
reductions subtracted from increases, to get a net total increase. However, the OAQ has not
specified a period in which to aggregate in this fashion - does one aggregate from the time the first
de minimus increase occurs? For a two year period? Does the aggregation begin anew once the

aggregated emissions rise to the level of a2 modification? Does one aggregate all criteria pollutants,

'For reasons expressed elsewhere in these comments, the WVMA will advocate the
elimination of Section 5.13. For purposes of these comments, though, we will assume that it is part

of Reg. 13.
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or each pollutant separately? Does one aggregate all 188 toxic and hazardous air pollutants, or track
them one-by-one? Does a small increase in emissions of a single HAP, concurrent with a large
decrease in some other HAPs, trigger notification under Section 5.13? Resolving these questions
will be necessary before the Tier II de minimus exceptions can be of any use.

The simplest way to remove these hurdles is to return to a simpler approach to de minimus
sources, along the lines of the Title V program. WVMA urges the OAQ to designate all the de
minimus sources as Tier I and to remove all requirements for aggregation and record keeping.
Otherwise, the de minimus source designations, rather than resolving permitting problems, introduce
a host of difficulties of their own, and do not serve to make Reg. 13 a more workable rule.

C. Section 2.17 - Modification

The WVMA appreciates the proposed increase in the hourly threshold in the modification
definition from 2 pounds per hour to 6 pounds per hour for ¢riteria pollutants and the addition of a
threshold for toxic air pollutants. This will allow manufacturers and others to avoid permitting for
very minor changes. However, the increase to 6 pounds per hour for criteria poliutants would not
help any manufacturer that figures maximum design capacity, for purposes of calculating potential
to emit, on 8760 hours of operation. For those sources, the limit will remain approximately 1.2
pounds per hour, because any greater emissions would trip the alternative 5 tons per year threshold
in the definition of modification. Reliefis needed from that 5 ton per year threshold to allow those
manufacturers to receive any benefit from the increase to 6 pounds per hour.

We would also ask the OAQ to consider allowing emissions of greater than 6 pounds per
hour of criteria pollutants when the total emissions would fall below 5 tons per year, or whatever
alternative limitation the OAQ selects. This could be done by making it subject to the OAQ’s
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discretion, allowing it to verify that the exception was needed and appropriate. For example, it
would be useful in batch operations, where hourly emissions may surpass 6 pounds, but annual
emissions may be very low. The following language, added at the conclusion of Section 2.17.b,
would accomplish this: “except that, upon petition of the owner or operator, the Director may
authorize a greater hourly emissions increase without a permit, upon concluding that the annual
emissions will be insignificant.”

With regard to hazardous air pollutants (HAPs), the WVMA believes that the modification
thresholds of 2 pounds per hour and 5 tons per year should apply in limited situations, because HAPs
should only be regulated in Reg. 13 permits in rare situations. This is discussed more fully in the
comments pertaining to Section 15. It is sufficient to state here that modtfication threshelds for
HAPs should become relevant only in those circumstances when a source has voluntarily sought a
permit to become a synthetic minor source of HAPs. In that case, the modification thresholds are
appropriate, because there is a need to review increases of HAi’s to verify that emissions increases
have not resulted in creation of a major source, but they should not be applicable to other situations.

To the extent the HAP modification thresholds are relevant, we would appreciarte clarification
that the modification threshold is determined by aggregating increases and decreases that are
contemporaneous with the modification event. It is our undersianding that individual HAP
emissions can rise above the threshold, but a modification perrnit is not required unless the total
increases and decreases of all HAPs affected by the change in operations excesd the 2 pounds per
hour or 5 tons per year thresholds. We request confirmation of this understanding.

The WVMA is concerned about Section 2.17.f 6, which suggests that determining whether
an increase in emissions has occurred requires evaluating current actual emissions against new
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potential emissions, While this is appropriate for major modification under Major new source review
(45 C.S.R. Series 14 and 19), we believe that it is more appropriate for purposes of minor permits
to measure current potential to emit against future potential to emit for grandfathered units, and
current allowable emissions against furure potential to emit in the case of permitted units. Of course,
any increase in potential to emit that does not rise to the level of a modification must still be reported
in accordance with Section 5.13, to the extent that section is retained, We suggest that this be made
the subject of an interpretive rule, as this is not a matter requiring a change of Reg. 13 and involves
an interpretation of the current rule.

D. Section 2.20.c and f - Definition of Regulated Pollutant

The definition of regulated air pollutanr refers to pollutants regulated under New Source
Performance Standards (Section 111 of the Clean Alr Act) or HAPs subject to a standard under
Section 112 of the Clean Air Act. It would be helpful if the OAQ would confirm that a pollutant is
regulated for purposes of Section 111 or 112 only for the source categories specified for that
pollutant. Otherwise, there may be some confusion as to whether, for example, lead compounds,
which are regulated for one or another source category under Section 111 or 112 of the Clean Ajr
Act, can also be regulated for other types of emission sources for which no lead standard has been
promulgated This could be done by revising Section 2.20.c to read as follows: “for any emissions
unit subject to a new source performance standard promulgated under section 111 of the Clean Air
Act, any air pollutant for which the emissions unit is subject to regulation.” Section 2.20.f could
be similarly revised as “Hazardous air pollutants identified in Section 112 of the Clean Air Act,

other than those listed only in Section 11 2(r), but only to the extent they are accepted by a permittee



seeking a voluntary permit in accordance with Section 3.3, or are imposed in accordance with the
requirements of 45 C.S.R 34"

E. Section 2.24 - Definition of Stationary Source

The WVMA thanks the OAQ for removing Section 2.24.a, which caused confusion as to
what facilities were “subject to any emission control ruje promulgated by the Director, . .” However,
we disagree strongly with the adoption of a 5 ton per year alternative threshold in addition to the 6
pound per hour threshold that exists currently. Sources that figure their potential to emit on a year-
round basis (8,760 hours per year) reach the 5 ton per year threshold at only 1.2 pounds per hour.
The addition of the 5 ton per year threshold greatly limits the number of new sources for which
permitting is not required. It is not a change that will simplify the permutting process or result in
fewer permits for minor sources, and therefore we oppose the change and urge its deletion.

Furthermore, for the reasons given in our discussion of the definition of modification, we
oppose the creation of a threshold for HAPs in the definition of stationary source.

F. Section 4 - Administrative Updates

We welcome the inauguration of a system for making miner changes to permits. We belicve
that this will be helpful for the OAQ and for industry as it establishes a framework for making non-
modification changes to Reg. 13 permits. However, we are concerned that this section has become
unwieldy. The section might have been written as simply as “'"Upon agreement of the Director and
the permittee. a permit issued in accordance with this rule may be amended to reflect any change
that is not a modification.” To the extent this language is not adopted, we offer the following

suggestions for improving the administrative update section.



Change the “may” in Section 4.1.b. o “must”. There 1$ no reason why more than 60
days should be required for issuance of 2 minor permit amendment.

The denial of a request for administrative update is a final action that should be
subject to appeal in accordance with W, ¥a. Code § 22-3-14. Section 4.1.¢ says that
it is not subject to appeal, which is contrary to the statute and raises due process
concerns.

Section 4.1 e states that the Director may order an administrative change in a permit
on his or her own initiative. We suggest deletion of this paragraph because it directly
contradicts Section 4.1. Either the administrative update process is voluntary on the
part of the permit holder or it is not. Ifit is voluatary, the Chief cannot compel the
permittee to go through the administrative update process, and cannot make unilateral
changes to the permit application for an administrative update. The purpose of this
section is to allow quick action where the OAQ and the permittee are in agreement
on the need for the change, so there is no room for compulsion by the OAQ.
Owners and operators should be free to proceed, at their own risk, with the changes
described in the administrative updates while approval of the administrative update
is pending. Requiring owners and operators to wait to implement the minor changes
that the updates represent is a waste of time and resources. If the administrative
update is ultimately rejected, the OAQ would have sufficient cause and authority to
require the permittee to return to its previous condition, However, in the vast

majority of cases the update will be approved without significant change.



G.

The WVMA urges the OAQ to clarify that increases of emissions above permitted
limits are allowed without a change in the permit, as long as a modification does not
occur. Presently, Reg. I3 allows such increases of emissions without a modification
permit, as long as a notice is given to the OAQ before the change is made. We want
to confirm that all permittees are free to continue the present practice of filing permit
determination notices of emission increases in accordance with Section 5.13 and
proceeding to institute changes immediately, in lieu of requesting administrative
updates and waiting for a response. It would be reasonable to do this through an
interpretive rule, or the QAQ might add the following language to Section 3:
"Nothing in this section prohibits permiftees from giving notice of changes in
accordance with Section 3.13 and proceeding to make the noticed changes
immediately, in lieu of, or preliminary to. filing a request for an administrative
update in accordance with this section.”

Section 5 - Activities Not Constituting Construction

We appreciate the OAQ’s identification of additional activities that can be undertaken

without constituting construction, and that can be done before issuance of a permit. We would urge
the OAQ to consider one more category of acceptable pre-construction activities - delivery of
materials, including completed emissions units, to the site, without further construction of the units,
rendering the emissions units operable, connecting them to utilities, placing them on a foundation,
or otherwise readying them for operating. This would eliminate the need for an off-site staging area,
with repeated handling and movement of the materials and equipment. Such delivery would be at

the owner’s or operator’s own risk, in accordance with Section 3.3, and would be consistent with the
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types of activities that are allowed at the sites of major modifications subject to New Source Review,
This improvement could be brought about with the addition of this language as Section 5.1.i-
“Delivery of material and equipment to the site, without using the materials Jor construction or
installing equipment” This would be consistent with the November 4, 1993 letter from Dave
Howekamp, EPA’s Director, Air and Toxics Division, and the December 13, 19935 letter from John
Seitz, EPA’s Director of the Office of Air Quality Planning and Standards, in which EPA confimmed
that for purposes of the major new source review program, temporary on-site storage of equipment
and materials is allowed.

H. Section 5.11 - Setting Emission Limits

We urge the deletion of the last sentence of this paragraph, which we believe overstates the
OAQ’s authority to establish emission limits. The OAQ’s responsibility is to assure compliance
with NAAQS, and it can set limits to accomplish that goal. However, when the limits are not
necessary to meet NAAQS, or avoid statutory air pollution, and are not otherwise required by a rule
duly promulgated by the OAQ and subject to comment, the Director should not have authority to
adopt arbitrary limits on emissions or on operating parameters.

In the alternative, the OAQ should delete the words “and other documented relevant
evidence” that it proposes to add in the last sentence of Section 5.12. This clause is not limited to
information provided by the permittee in the application, and leaves the QAQ a free hand to impose
limits that are not tied to the specifics of the source itself.

1. Section 5.12 - General Permits

For some unknown reason the OAQ has proposed limiting general permits to facilitv-wide
permits. We believe this is a mistake. Permits are frequently issued for less than an entire source,
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and there is reason to continue to do 5o in the case of general permits. Some emission unirs by their
natures are fairly standard, and warrant general permit treatment, regardless of what else is present
at the facility. For example, a general permit might be issued for tanks of a certain size, filled with
liquids of a specified volatility. that are not filled and emptied more than a given number of times
per year. Such a general permit should be available to anyone, even those who could not claim that
such tanks were the only type of emissions unit, or even the only tvpe of tank, present at the facility.
We suggest the phrase “facility-wide” be deleted from Section 5.12,

J. Section 5.13 - Permit Determination Notices

The WVMA urges the OAQ to eliminate this section because we believe the harmful effect
on both industry and OAQ, in terms of productive time lost, greatly outweighs any benefits that are
conferred by its existence. Those who use the OAQ’s permit determination form find it to be almost
as burdensome as a permit application, and involves a time commitment that is disproportionate in
light of the minor increases involved, There is a concern that these permit determinations have
become time consuming and unwieldy, imposing unnecessary burdens on changes that are very
minor. The modification thresholds provide adequate protection against NSR increment
consumption, and therefore the notifications required by Section 3.13 are unneeded.

To the extent this Section is retained, the OAQ should revise the section to state that those
who request administrative updates need not file a permit determination notice. Therefore, we
suggest the OAQ add “This notification is not required for any change for which an administrative
update is requested” to the end of this subsection. Further, it might be helpful if the OAQ were to
remind all owners and operators that the section, as written, allows permittees to submit notices and
immediately proceed with the change for which notice is given. While this would not relieve anyone
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of the burden of sending a letter to the OAQ advising it of the changes it' intends to make, it might
emphasize the more flexible aspects of the section.

K. Section 6.3 - Determination of Compliance

The WVMA agrees that a source that fails to prove compliance after completion of a stack
test should be required to take steps promptly to bring the emissions unit into compliance. However,
this section requires the permittee to reduce or add control devices immediately, even though other
changes might be made that would be less burdensome and approvable by the Director. We would
urge changing the last sentence of Section 6.3 as follows: "These steps may include, but are not
limited to, a reduction in throughput capacity or additional and enhanced control devices, "

L. Section 6.4 - Startup, Shutdown and Malfunction Plags

Sources that are subject to MACT standards in 45 C.S.R. 34 are required to have startup,
shutdown and malfunction (SSM) plans that set standards for responding to out-of-the-ordinary
cvents at facilities subject to the MACT standard. See 40 C.F.R. 63.6(e). Such plans must be
incorporated by reference into a Title V permit. This sets up a potential conflict in the regulatory
scheme, as Title V facilities will have the benefit of SSM plans, which allow operation of the source
in a manner consistent with plan during a startup, shutdown or malfunction, but Reg. 13 permits will
not have similar provisions. The same allowance should be made in Reg. 13 for SSM plans, whether
associated with a MACT standard or otherwise. We understand that OAQ staff working on Title V
permits have considered this issue and support sorme means of resolving this difference between Title
Vand Reg. 13. Accordingly, we suggest that the OAQ adopt the following at a new section, Section

6.4: “Compliance with the rules of the Director during periods of startup, shutdown or malfunction



of a stationary source will be determined by compliance with the applicable startup, shuidown or
malfunction plan for that source, iffany, that has been approved by the Director.”

M. Section 8 - Public Review Procedures

The new notice provisions contain some favorable changes. Among these is replacement of
the two 30-day notice periods with a single 45-day period. We would ask the OAQ to confirm that
this 45-day period is intended to run contemporancously with the 45 day review period that EPA is
allowed to object to Title V permits and modifications (see 45 C.S.R. 30-7.3), so that modifications
that are both Reg .13 permits and Title V amendments can be processed on a parallel course and in
a timely fashion.

N. Section 8.6.a - Signage Requirements

This section requires some sources to post a visible sign indicating that an air quality permit
has been required. The WVMA suggests that the OAQ develop signs that a source can elect to use
that meets the requirements of the regulations that a source can elect to use in lieu of its own.

0. Section 12.1 - Fees

Special provisions are made for the fees assessed for administrative updates. The WVMA
believes that similar consideration should be given to reducing fees for registration changes under
a general permit. As arule, these are very straightforward changes that fall within the limited scope
of the general permit, and they should not involve a significant amount of review time by the OAQ.
As such, a fee of no more than $300.00 would be appropriate.

P. Section 15.1 - Regulation of HAPs

Minor source permitting programs are developed principally to ensure that major sources and
major modifications are subject to appropriate review under the new source review requirements of
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the Clean Air Act. The new source review programs are limited to criteria pollutants, and do not
include HAPs. That does not mean that HAPs are unregulated. In West Virginia, those toxic air
pollutants that are likely to be of concern have already been identified and are regulated pursuant to
45 C.S.R. 27. Many HAPs are also regulated as criteria pollutants because they are volatile organic
compounds (VOCs). In short, Reg. 13 is not the place to institute a general program for the
regulation of HAPs, and there is no need for changes to Reg. 13 to provide redundant protection to
the public.

There is another reason to forego most regulation of HAPs in Reg. 13. Congress has made
a policy decision that HAPs will be regulated on a technology basis. through imposition of
maximum available control technology on major sources of HAPs, and through a residual risk
program that will identify the remaining risks. Technological control, rather than ambient air
quality standards, is the manner in which HAPs are to be regulated. To regulate HAPs through a
minor source program for criteria pollutants like Reg. 13, in addition to imposing the national
technological controls, represents a violation of the statutory requirement that state regulations be
no more stringent than federal requirements. See W. Va. Code 27- 1-3a. This has been more fully
set forth in a letter from the Chamber of Commerce to the OAQ, which is a part of the official record
of the stakeholder process.

In light of the foregoing, HAPs should not be limited in Reg. 13 permits except in two
situations. If the permittee voluntarily seeks HAP limits, in order to become a minor source, Reg.
13 is an appropriate avenue for pursuing those limits. In addition, if case-by-case MACT standards

must be imposed, they can be done through Reg. 13, because that is the only way to impose the

required technology-based limits.
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The WVMA urges the OAQ to clearly limit its regulation of HAPs that are not being
regulated as criteria pollutants or toxic air pollutants to those limited instances recited above. This
might be done by the following provision: "Regulation of hazardous air pollutants that are not toxic
air pollutants regulated in accordance with 45 C.S.R. 27 is limited to those air pollutants that are

regulated in a voluntary permit issued in accordance with Section 3.5 or that are imposed pursuant

o435 C8ER 34.7

III. CONCLUSION

Changes to Reg. 13 will have a significant effect on the viability of West Virginia
manufacturers. The ability to quickly make changes to respond to market demands is crucial to the
success of West Virginia businesses. The WVMA believes that the changes suggested in these
comments, if adopted by the OAQ, will reduce permitting burdens and speed permit issuance

without in anyway reducing protections to human health or the environment,
Karen 8. Price

President
West Virginia Manufacturers Association
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COMMENTS OF THE WEST VIRGINIA LEAGUE OF WOMEN VOTERS ON REGULATION 13
BEFORE THE OFFICE OF AIR QUALITY
WV DEPARTEMENT OF ENVIRONMENTAL PROTECTION

OCTOBER 12, 1999

I would like to address the specific process of regulatory negotiations, as conducted for
“Reg. 13.” Aslunderstand it. this is the first time that the citizens have participated in an effort
to develop a proposed rule incorporating public stakeholders for legislation. To its credit, the
agency proposed and implemented several innovative and constructive techniques to make the
mes;—:tintc:;s.w work. But, procedural misunderstandings may have undermined prospects for a 3-party
deal.

Ground rules initially announced required that, Rule No. 1, all changes be written and,
Rule No. 2, reasons support each change. These guidelines served the process well to the extent
that they were followed and enforced. However, while allowing the appearance of coming to 3-
way agreements as each issue was discussed, industry continued to submit rewrites of the entire
rule. Industry first said its papers reflected the negotiated product, and then its own positions, but
without reasons. Environmental participants would never have compromised to such an extent
had we realized that industry would retract its concessions. This misunderstanding could possibly
have been prevented had the agency enforced the rules and industry complied.

As we encountered further complexities, we added ground rules midstream. Rule No. 3,
the agency should write is own rules. Because the agency did not record the mitial deals the
eroup made, the negotiators used industry’s version as the working draft. Given our different
views, the group had to waste time at subsequent meetings clarifying what we had already agreed.
After staff took over the drafting, this loophole was closed.

Rule No. 4, the entire package should be reviewed before finalizing the proposal. The
group agreed to do this after realizing the close connections among number of provisions, but
delayed doing so until after the drafting committee had done its work to save time. The risk of

not looking at the concepts as they affect each other is missing the big picture. For instance, the



combined effect of provisions on pre-permit construction and public participation is that many
citizens will not likely know about most permit applications until after the plant has already been
built.

Agency staff offered several sessions of stakeholder education on permitting, modeling
and hazardous air pollutants that proved extremely informative and useful. These workshops
enabled the environmental representatives to engage in technical discussions and to formulate
their own positions on these issues. Tutoring citizen participants informs and expedites the
negotiations and should definitely be continued in future rule-makings.

Facilitation is an art encompassing many values, including fairness and firmness. In
those regards, we have no quarrel with how we were treated. We appreciated the added cordiality
and humor. However, especially when lawyers are advocates and citizens seek a voice,
facilitators should apply special techniques to balance the players. Either the agency needs to
acquire training in facilitation or engage an outside facilitator with these skills

For future regulatory negotiations, ground rules need to be enforced and obeyed
throughout. Special facilitation techniques need to level the piaying field. Stakeholder education
must be available to explain technical matters.

The proposed Reg. 13 is the imperfect product of experimenting with open negotiations
and learning some hard lessons. The agency took some successful initiatives and needs to add
further protections to empower public participants. These problems must be fixed to give citizens
a fair shot at participating in negotiations of the rule on major permits next year.

Respecttully submitted,
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Dear Mr. Polen: SoEa
General Electric Plastic (GEP) joins the West Virginia Manufacturers Association (WVMA) and
other stakeholders in expressing appreciation for the opportunity to provide comments on the
proposed revisions to Regulation 13 generally addressing permitting requirements within the
state of West Virginia.

It is recognized that a number of the changes contained in the proposed regulation are changes
that have been negotiated and agreed to among the stakeholders; however, many of the
provisions have not yet achieved consensus. We urge that these remaining provisions be
addressed and revised as appropriate to gain stakeholder support.

To the extent that the stakeholders have not reached agreement on any of these issues, we urge
that the unresolved issues will be addressed by OAQ in the proposed rule that is to be advanced
to public hearing on October 12, 1999. The regulated community has consistently identified this
regulation as being one of the most significant environmental regulations bearing upon the
competitiveness of West Virginia’s industries. This is especially significant given the fact that
the sources involved are minor sources that typically present very little risk to human health or
the environment.

Our comments typically fall into two major categories. The first are comments that identify
areas where the proposed revisions to this regulation result in more stringent requirements than
exist under the current version of Regulation 13. The second are comments regarding revisions
that are designed to streamline and move forward the timeline for the various types of permitting

action that are called for in the regulation.

At the outset, it must be recognized that Regulation 13 is one of the most stringent regulations of
its kind in the nation. This, and the fact that Regulation 13 has no federal counterpart, all join to
create a significant regulatory obstacle that, if left unaddressed. stands to harm the competitive
position of West Virginia industry, while at the same time, resulting in little or no environmental

benefit.
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[t is in this spirit that GEP offers the following comments and proposed changes related to the
proposed Regulation 13:

ADMINISTRATIVE UPDATE

A, Timing

One of the most significant objections which the business community has with respect to
Regulation 13 is the extensive time delays that are experienced in obtaining approvals for even
the most minor permit changes. We have, therefore, been strong supporters of the addition of a
provision to Regulation 13 to create a streamlined process for making minor updates to a valid

existing permit,

We were pleased that during one of our stakeholder meetings during the month of April, OAQ
itself offered a proposal with respect to administrative updates that contained a provision that
made it mandatory for the Director to take final action on a request for administrative update
within 60 days of receipt of an administrative update request. That OAQ sponsored language
was incorporated into the May 10, 1999 version of a new Section 4 to be added to Regulation 13

to address administrative updates.

However. apparently on its own inttiative and without the concurrence of the stakeholder group,
OAQ subsequently changed this provision with language that now makes it discretionary as to
whether the Director will act on a request for an administrative update within 60 days of its
filing. Not only does this unilateral change undermine the stakeholder process, it does so without

sound policy justification.

Given the extremely minor nature of the changes that are authorized to be covered by
administrative updates, there is no good reason why action on such a request could not and
should not be taken by the Director within 60 days of the date of receipt of the request. This is
particularly the case when one recognizes that the changes that are eligible for administrative
update consideration are so insignificant as to not qualify as a permit “modification” under the

terms of Regulation 13 itself.

Moreover, the regulations of the United States Environmental Protection Agency [“EPA”]
provide that in issuing administrative updates for federal permits, the “permitting authority shall
take no more than 60 davs from receipt of a request for an administrative permit amendment to
take final action on such request.” 40 C.F.R. §70.7(d)(3X1) (emphasis added).

We therefore urge that the timeliness of authorizing a requested administrative update be
addressed by changing Section 4.1.b to provide that the Director shall take action on such request

within 60 days of its receipt.

In addition, we note that EPA allows a source to implement administrative updates under the
federal program immediately upon receipt of the submittal of such request. Specifically, EPA’s

regulations provide that 40 C.F.R. §70.7(d)(3)111) that:
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“The source may implement the changes addressed in the request for an
administrative amendment immediately upon submittal of the request.”

On this issue there can be no sound public policy necessitating that West Virginia should handle
administrative updates of its permits in a way that is more stringent than the manner in which
EPA handles administrative updates of federal permits,

We support the language presented by the WVMA in Exhibit A, which proposes language which
would not only change Section 4.1.b to make it mandatory for the Director to take action on
administrative updates within 60 days of their filing, but also to add a new section 4.5 to allow
adnmunistrative updates to be implemented immediately upon their filing at the sole risk of the
permittee.

B. Air Quality Impact Demonsiration

Section 4.3 identifies the circumstances under which a person requesting an administrative
update must provide information to the Director. While we certainly recognize the sound public
policy that is involved in providing the Director with adequate information upon which to assess
the merit of proposed changes, we discussed at great length in the stakeholder process the
importance of not unduly burdening this process, given the extremely minor nature of the
changes that are being contemplated.

Accordingly. on the critical issue of the extent to which a source would need to submit
information assessing potential impact on ambient air quality, we understand that we have
reached agreement that no such information would need to be submitted by the permittee unless
there was a determination by the Director that there was a potential for significant ambient air

quality impact.

The last sentence of Section 4.3 however, is written in a way as to create confusion as to whether
there would be an independent duty placed on the person requesting an administrative update to
make a demonstration of impact on ambient air quality independent of a request by the Director.

We do not believe this was ever the intention of the stakeholder group with respect to this
language. We urge therefore, that the last sentence of Section 4.3 be rewritten to make it clear
that an applicant for administrative update need only supply information with respect to ambient
air guality impacts when requested to do so by the Director and upon a determination by the
Director that there is a potential for significant ambient air quality impact.

GEP supports the change to Section 4.3 that would accomplish this clarification as set forth by
the WVMA in Exhibit B,

PERMIT DETERMINATION NOTIFICATION

Perhaps the most notable example of an extremely burdensome provision in Regulation 13 that
adds little or no value to the process is the requirement of Section 5.13 of the proposed rule
(Section .11 of the existing rule) which provides that even though an operator is not changing
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its operation in a way that would trigger a permitting requirement, there is a mandatory
obligation to notify the Director of that change.

We know of no other situation in which a regulation defines when a permit is required, but also
requires that even though a permit is not required, notification must be made to a regulatory
agency to confirm that determination. The effect of this requirement is to necessitate the
needless expenditure of significant amounts of resources on the part of both the Agency and the
regulated community in what has become virtually a full-blown permitting process simply to
show that no permit is needed.

Sound public policy dictates that the Agency specify clearly and precisely when an operator is
obligated to obtain a permit and place the responsibility on the operator to make application if
and when those permitting requirements are triggered. There should be no obligation placed on
an operator to make a filing with the Agency to prove that no permit is required.

We urge that the mechanism set forth in proposed Section 5.13 be utilized instead as an optional
regulatory rule available to the permittee to address the situation where the regulatory
requirements are not sufficiently clear to allow the permittee to determine with sufficient
certainty whether a permitting requirement is triggered. In addition, such an optiona) mechanism
should be available to the permittee who might want to seek voluntary restrictions or limitations
on the manner in which a change might take place, so as to be certain not to trigger any

permitting obligations.

Otherwise, there is no basis for retaining this provision in Regulation 13 and it should be deleted.
We have set forth in Exhibit C a proposed revision to Section 5.13 that would convert it to an
optional regulatory mechanism and allow the provision to be used to seek voluntary restrictions

on operations.

In addition to the changes that the WVMA proposes in Exhibit C, GEP supports the proposal that
a conforming change be made to the definition of potential to emit set forth in Section 2.20 by
revising the second sentence of that section to read as follows:

Any physical or operational limitation on the capacity of the source or emissions unit to
emit a pollutant, including air pollution control equipment and restrictions on hours of
operation or on the type or amount of material combusted, stored, or processed, shall be
treated as part of its design if the limitation or the effect it would have on emissions is
enforceable by the Director and USEPA in any permit or consent order or in any binding
and enforceable notification filed pursuant to Section 5.13 of this regulation.

STATIONARY SOURCE

A, Exempt De minimis Sources

The proposed revision to Regulation 13 contains for the first time, a list of sources that. by the
rule’s own terms, are deemed to have insignificant emissions and/or be sources that do not
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usually have guantifiable emissions which can be practically regulated in determining potential
fo emit or actual emission changes for purposes of determining whether a permit is required
under this rule (See Section 2.6). Throughout our negotiations of this provision during the
stakeholder process, the business community was repeatedly assured that items identified on the
deminumus source list would not otherwise be subject to permitting as either the construction,
modification or relocation of a stationary source.

It is therefore extremely troublesome that the definition of stationary source as proposed by OAQ
departs from the understandings reached in the stakeholder group and fails to exempt de minimis
sources from the most critical thresholds which apply to a determination of whether a source
qualifies as a stationary source. Not exempting de minimis sources from such trigger levels as
the 6 pound per hour discharge threshold has the practical effect of forcing an ad hoc
determination fo be made in the case of each source on the de minimis list as to whether it
exceeds any of the numerical thresholds that are included within the definition of stationary
source. This places a particularly heavy burden on small businesses since it is small businesses
that are most likely to have the types of sources that are set forth on the de minimis source list,

GEP supports the WVMA suggested revision to Section 2.25 set forth in Exhibit D, which makes
it clear that de minimis sources do not constitute a stationary source by any of the criteria that

would otherwise be applicable to stationary sources.

B. Delete New Trigger Requirements

We are particularly troubled by the changes that have been made in the definition of stationary
source to significantly lower the trigger requirements for volatile organic compounds, regulated
air pollutants and hazardous air pollutants.

In particular. the proposed definition of stationary source proposes to add a requirement that does
not cxist in the current rule that emissions of volatile organic compounds or regulated air
pollutants in excess of 5 tons per year would cause a source to qualify as a stationary source.

In addition, the rule provides that a hazardous air pollutant threshold level of 2 pounds per hour
or 5 tons a year be established. In the current rule, there is no threshold established for hazardous
air pollutants as defined in the proposed rule. The current version of Regulation 13 allows only
those hazardous air pollutants that are identified in Table 45-13A to become a trigger for the

definition of stationary source.

These are material expansions of the definition of stationary source that are certain to bring in
many additional sources into the permit program. Obviously, many of these sources will be
extremely small in size and again are certain to have a disproportionately large impact on small
businesses. It is extremely unclear under these circumstances whether these requirements would
have an additional complicating effect because of possible retroactive application.

GEP strongly objects to the addition of these significantly lower threshold requirements to this
definition. Attached and set forth in Exhibit E are the WVMA suggested changes that must be
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made to this requirement to eliminate this concern.

C. Permanent Shutdowns

OAQ on its own initiative, and without the concurrence of the stakeholder group has proposed to
add an additional factor to the definition of stationary source that would provide that any source
not operating a minimum number of hours over a 5 year time period would be considered
permanently shut down. While the provision proposed by QOAQ allows a source to demonstrate
to the Director reasons why a permit may not be revoked, the provision does not address a
source’s ability to demonstrate to the Director why a source should not be considered to be

permanently shut down.

We believe this issue of concern can best be addressed by relocating this provision into Section 3
of the rules, dealing with permitting requirements and by changing its provisions so that a source
can make a demonstration to the Director as to the reasons why a source should not be

considered permanently shut down.

GEP supports the WVMA language set forth in Exhibit F. which would accomplish this change.

D. Delete Hazardous Air Pollutant Test

OAQ has on its own initiative, and without stakeholder concurrence, added a new threshold to
the definition of modification applicable to those hazardous air pollutants defined by Section 112
of the Clean Air Act. This change is a material expansion of the definition of modification and is
inconsistent with the discussions of the stakeholder group which recognize the significant legal
impediments that exist within DEP for the regulation of hazardous air pollutants. This will be
discussed in greater detail in a later section of these comments. The addition of this new
threshold in the definition of modification significantly expands the current definition of
modification with respect to hazardous air pollutants. Under the current rule, only a small
universe of hazardous air pollutants set forth in Table 45-13A can give rise to a permit

modification.

This significantly increases the universe of circumstances under which permit moditications
would be necessitated materially expanding the workload and burden on the regulated
community, as well as the Agency.

GEP supports the WVMA proposal, set forth in Exhibit G, for deleting this provision.

MODIFICATION

A, Exempt De minimis Sources

As stated above, with respect to the definition of stationary sources, all de minimis sources
should be exempt from the definition of modification. Attached and identified as Exhibit H is

WVMA proposed language that would accomplish this change.
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B. Emission Control Rule Test

The proposed rule contains a provision that has been added by OAQ that materially and
substantially expands the scope of the definition of modification beyond that contained in the
existing version of Regulation 13. In particular, OAQ, and without the concurrence of the
stakeholder group, has added a provision in Section 2.18.a that indicates that if the change
involved is subject to an emission control rule promulgated the Director that it will come within

the definition of modification.

This language stands independent of the other numerical thresholds that are set forth in the
definition of modification and effectively wipes out those types of historical thresholds that have
long defined what constitutes a modification for purposes of triggering permit obligations under
Regulation 13. The result is that even the most insignificant changes would be brought within
the definition of Regulation 13 if they were the types of changes that would be subject to an
emission requirement of another rule of the Director.

When one recognizes that a regulation such as Regulation 7 dealing with emissions from
manufacturing operations applies to all fugitive emissions and other similar minor sources, it is
logical that the change being advance by OAQ would bring those types of changes within the
rule independent of the regulatory thresholds that would otherwise be applicable.,

We believe that this type of change is unwarranted and was not the subject of any agreement
within the stakeholder process. Attached and set forth in Exhibit I is the WVMA proposal to
delete the language that has been advanced by OAQ.

C. 6 Pound Per Hour Threshold Waiver

The definition of modification contains an agreed upon change to the threshold for regulated air
pollutants providing that only increases in excess of 6 pounds per hour or 5 tons per year would
qualify as a modification.

The regulated community recognizes that there are a significant number of extremely minor
changes that can occur at a source that could exceed the 6 pound per hour limitation without
coming close to the 5 ton per vear trigger. This occurs particularly when storage tanks are filled
only once or twice per year where emissions might be in excess of 6 pounds per hour, but only

for a limited time period.

We urge that a mechanism be created to allow it to make a demonstration to the sole satisfaction
of the Director that increases which exceed 6 pounds per hour but which are less than 5 tons per
year are not significant and in which case those changes would not be subject to the permitting

process related to modification.

GEP supports the WVMA proposed language set forth in Exhibit J, which would accomplish this
change.
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D. Delete Hazardous Air Pollutant Trigger

OAQ has on its own initiative, and without stakeholder concurrence, added a new threshold to
the definition of modification applicable to those hazardous air pollutants defined by Section 112
of the Clean Air Act.

This change is a material expansion of the definition of modification and is inconsistent with the
discussions of the stakeholder group which recognize the significant legal impediments that exist
within DEP for the regulation of hazardous air pollutants. This will be discussed in greater detail
in a later section of these comments.

The addition of this new threshold in the definition of modification significantly expands the
current definition of modification with respect to hazardous air pollutants. Under the current
rule, only a small universe of hazardous air pollutants set forth in Table 45-13A can give rise to a

permit modification,

This significantly increases the universe of circumstances under which permit modifications
would be necessitated materially expanding the workload and burden on the regulated

community, as well as the Agency.

GEP supports the WVMA proposed language set forth in Exhibit K, which would change this
provision.

REGULATED AIR POLLUTANT

A Delete New Criteria

The definition of regulated air pollutant contains new subsections that add specific new
pollutants to the definition of what constitutes a regulated air pollutant. These new sections
2.21.c, 2.21.e and 2.21.f each identify a new universe of air pollutants that would trigger these

regulatory requirements.

Section 2.21.1 is especially objectionable because it includes all of the hazardous air pollutants
listed under Section 112 of the Clean Air Act, as will be discussed below. The Agency’s
authority to regulate hazardous air pollutants is significantly constrained by its own statute.

Other provisions are objectionable because of the material expansion of the pollutants involved
beyond the terms of the existing version of Regulation 13. These changes are being undertaken
without the concurrence of the stakeholder group. These issues are complicated by OAQ’s
proposal that will be discussed in the following section that pollutants regulated for one source

category are applicable to all source categories.

GEP supports the WVMA proposed language set forth in Exhibit L. which would restore this
definition to its original form.
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B. Pollutants Applicable to All Source Categories

OAQ has also offered a paragraph at the end of the definition of regulated air pollutants that is of
its own initiative and which does not grow out of the stakeholder process. In particular, the
language that is being proposed by OAQ indicates that to the extent that a pollutant is regulated
with respect to any one source category, that pollutant would be considered a regulated air
pollutant for all source categories.

We believe there is no sound public policy justification for reaching the conclusion, that simply
because the Director has chosen to regulate a particular air pollutant from a specific
nmianufacturing process unit, that pollutant must necessarily become a regulated air pollutant with
respect to any other source of whatever type or nature.

OAQ has sought to justify its addition of this language by pointing to a memorandum written by
an individual with the United States Environmental Protection Agency. Our examination of that
document indicates that it is nothing more than guidance and has never been incorporated into a
formal Agency regulation and has therefore never been subject to notice and public comment. In
addition, the memorandum appears to be specifically limited to an interpretation that is
applicable to EPA’s operating permit program for major sources and was never intended by the
Agency to have applicability, even as guidance, to minor sources such as those that are the

subject of Regulation 13 permitting.

GEP supports the WVMA proposed language set forth in Exhibit M, which would change this
provision.

PERMIT CONDITIONS

In yet another action brought about by OAQ’s unilateral proposal to modify Regulation 13
without the concurrence of the stakeholder group, a proposal has been advanced in Section 5.1 by
OAQ to allow the Director to impose an emission limit or limit on hours of operation or other
constraints based on “other documented relevant information”. This is a material and
impermissible expansion of the Director’s authority to place conditions on permits. The current
version of Regulation 13 would allow the Director to place a limitation on a permit only based on
information contained in the permit application or with the agreement of the permit applicant.

Authonizing the Director to condition a permit based upon “other documented relevant
information™ is so vague as to defy a logical interpretation. Allowing the Director to place
conditions in a permit simply because he has seen a magazine article regarding technology that
might have been used on a facility in another state or another country, or for whatever reason, is
bad public policy that has no place in a regulation of this type.

Significantly, the Agency’s authority to place conditions in a permit based on “other relevant
information™ is restricted by statute. West Virginia Code §22-5-4 makes it clear that “no rule of
the Director shall specify particular manufacture of equipment nor a single specific type of
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construction nor a particular method of compliance except as required by the “Federal Clean Air
Act” as amended”.

[n addition, there is concern that to the extent that a Director seeks 1o establish as a permit
condition, a matter that is contained within a permit application, the Director should be called
upon to specifically identify what part of the permit application would constitute a condition in
the permit. Permit applications are frequently voluminous and complex and contain much
information of a general nature which has little or no relevance to air pollution permitting issues,
For the Director to simply incorporate into the permit all of the conditions of a permit would be
to bring into the permit much information that is not relevant to air pollution regulation.

By placing the specific identity of those items in the permit application that were relied upon by
the Office of Air Quality in the issuance of its permit, both the permittee and the Agency’s
inspectors will have a clear picture of what it is that is being relied upon and what it is therefore
that will be enforceable against the permittee.

GEP supports the WVMA suggested language, attached and identified as Exhibit N, that would
accomplish both of the changes that are discussed in this section.

HAZARDOUS AIR POLLUTANTS

Throughout the stakeholder process related to Regulation 13, concern has been voiced by GEP
and the regulated community over the Agency’s authority to expand the scope of its regulation of
hazardous air pollutants. In Mr. Dave Flannery’s letter to you dated April 15, 1999. the WVMA
described the significant limitations that are placed on OAQ’s authority to regulate HAPs. At the
heart of this concern is the statutory requirement that exists in DEP’s laws that preclude West
Virginia from being more stringent than federal regulation without appropriate justification.

At this time, EPA is in the process of implementing the permitting of regulatory requirements
contained in Clean Air Act Section 112. EPA is currently developing MACT requirements for
hazardous air pollutants and is scheduled to complete requirements with respect to all other
sources by November 15, 2000. Once adopted by EPA, DEP will then be in a position to
consider the adoption of the federal program as part of West Virginia’s regulatory regime.

In the meantime, Regulation 27 provides DEP with authority to address those high priority toxics
and hazardous air pollutants that were identified in EPA’s 1987 study of air toxics in the
Kanawha Valley. It is the 14 HAPs that are the subject of Regulation 27 that also provide DEP’s
[imited basis for permitting activities under Regulation 13.

We urge, therefore, that Regulation 13 not be expanded beyond the current list of hazardous air
pollutants set forth in Table 45-13A. If, however, there is to be a provision in Regulation 13 that
1s expanded over current regulatory requirements, that provision should be narrowly drawn so as
to minimize the extent to which it may run afoul of the Agency’s statutory prohibition against
being more stringent than federal requirements. Section 15 of the proposed rule continues to be
problematic for several specific reasons.
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First, it is not clear from a review of the proposed language whether the obligation to provide
information on the nature and extent of hazardous air pollutants is intended to apply to more than
the activity that is the subject of the specific permitting action involved. To address this
uncertainty, we propose that language be added to make it clear that it is only those hazardous air
pollutants that result from the specific activity that is the subject of the permit application on
notification requirement that should be addressed under this section.

Second, to avoid a situation of having to expend a significant and unnecessary cost for analytical
and other services, the requirement to provide the nature and extent of emissions of hazardous air
pollutants should be limited to those hazardous air pollutants where the applicant has reason to

believe they exist.

Third, the provisions related to the relationship between Regulation 13 and EPA’s MACT
requirements needs to be clarified to make it clear that a subsequently issued MACT is cause for
the Director to conform a Regulation 13 permit requirement to those MACT requirements. For
sources subject to the study contemplated by §112(n), we propose that Section 15 not be made
applicable unless and until a MACT is determined for those sources, and then only for HAPs

covered by that MACT.

GEP supports the WVMA proposed language set forth in Exhibit O, which would accomplish the
proposals that have been described in this section of the comments.

CONSTRUCTION

Regulation 13 and its provisions and definitions are written in such a way that it is virtually
impossible to determine whether an activity or a change in an activity should be handled as
“coustruction” or “modification”. Your attention is called to the definition of construction set
forth in Section 2.6 of the proposed rule, which indicates that construction can include, among
other things, “modification”. It seems only logical that construction should be limited to
activities related to new sources while modification should be restricted to changes to existing
stationary sources. A simple statement added to the end of Section 5.4 would address this issue,
Your attention is called to Exhibit P for WVMA language that would accomplish this requested

change.

SUBCHAPTER II SOURCES

It is apparent that Regulation 13 has no place in the regulation of such sources as nonroad
engines, nomroad vehicles, motor vehicles and other emission sources regulated under
Subchapter IT of the federal Clean Air Act. We urge that a provision be added to the scope of
this regulation that would make this point clear. WVMA language that would accomplish this

change is set forth in Exhibit Q.

VOLUNTARY PERMITS

Even though the Director is under an obligation to issue required permits under Regulation 13
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within 6 months, the rule contains a provision in Section 5.6 that indicates that an application for
a voluntary permit need not be acted on by the Director sooner than 12 months. Twelve months
is simply too long to have a request for a voluntary permit pending before the Agency.
Voluntary permits are critical to obtaining status as a synthetic minor for purposes of avoiding
PSD review and prompt action on such a request needs to be pursued if the business comumunity
is to take full advantage of these critical regulatory mechanisms.

GEP supports the WVMA suggested change, presented in Exhibit R, which would reduce the
time period for Director action on voluntary permits from 12 months to 6 months.

WEST VIRGINIA CODE CITATION

In Sections 5.6 and 5.7 of the rules, there is an incorrect statutory citation. The existing version
of Regulation 13 refers to West Virginia Code §16-20-1 et seq. in each of these sections. The
correct counterpart citation to the current version of the West Virginia Code is W. Va. Code §22-

5-1 et seq.

GEP looks forward to receiving your response to these requested changes and to working with
you, the other stakeholders, and the Legislature in completing the process related to the revisions
to this important regulation.

Sincerely,

‘e aMoLC L LC’K (Q_

Dale R. VanDeVelde, PE
EHS Manager, Washington Site



Timing

EXHIBIT A

ADMINISTRATIVE UPDATE

4.1.b. Within sixty (60) days from receipt of a complete application for an

4.5

administrative update, the Director may shall take final action on such a request. .

The permittee may implement the changes addressed in the request for an
administrative update immediately upon submittal of the request.  After the
permittee makes the change allowed in the preceding sentence, and until the
Director takes any of the actions specified in subsection 4.1.b of this rule. the
permittee must comply with the proposed changes to the permit. During this time
period, the source need not comply with the existing permit terms and conditions
it seeks to change. However. if the permittee fails to comply with its proposed
permit change during this period, the existing permit terms and conditions it seeks
to modify may be enforced against it. Should the permittee implement such a
change immediately, the permittee will do so at its sole risk and the permittee
shall not assert as any argument, including legal or equitable. in any proceeding
(administrative, ¢ivil or criminal) that such action occurred,




EXHIBIT B

ADMINISTRATIVE UPDATE

Air quality impact demonstration should only be required when requested by the Director.

4.3

A person requesting an administrative update of a permit shall submit such
information as the Director may request describing the effect of the proposed
change, if any, on emissions and ambient air quality from the source. The
information submitted must be certified to be true, accurate and complete by a
responsible official in the manner required by a permit application. Upon a
determination by the Director that there is a potential for significant ambient air
quality impact. the source may be required to submit appropriate additional
Information or to apply for the appropriate permit. If such a request for
information is made by the Director, it is the duty of the applicant to supply
sufficient information to the Director to demonstrate that there will be no
significant air quality impact.




Optional PDF

EXHIBIT C

PERMIT DETERMINATION FORM (PDF)

5.13

The owner or operator of any stationary source which adds an additional
emissions unit or makes a change in the method of operation which results
in an emissions increase, or in the discharge of a new regulated pollutant,
in an amount below the levels which require a permit to medify, excluding
the exemptions in Tables 45-13B and 45-13C, may notify the Director in
writing even though a permit is not required. The notification shall briefly
describe the emission unit or change, the pollutants involved, the potential
to emit for each pollutant increased or added taking into account any
described limitations on expected use of the unit and supporting
calculations. Within thirty (30) working days of receipt of such a notice,
the Director shall notify the owner or operator in writing if the Director
believes a permit is required, setting forth the reasons with reasonable
specificity or shall notify the owner or operator that insufficient
information was submitted to enable a determination to be made and
specify the information required. If a permit is not required, the
representations, calculations and assumptions in the written notification
shall be binding upon the owner or operator of that source and be
enforceable.




EXHIBIT D
STATIONARY SOURCE

Exempt de minimis sources

2.25 "Stationary source" means, for the purpose of this rule, any building, structure,
facility, installation, or emission unit or combination thereof, which does not
constitute a de minimis source and which:




EXHIBIT E
STATIONARY SOURCES

Delete new trigger requirements

2.25.b. Discharges or has the potential to discharge more than six (6) pounds per

hour er—five—{5)}tens—per—year of volatile organic compounds or any
regulated air pollutant for which the Director has promulgated an ambient
air quality standard; or




EXHIBIT F

STATIONARY SOURCE

Delete permanent shutdown determination for operations less than 500 hours (in favor of a new
Section 10.4)

2.251. A source which has not operated at least 500 hours in one, 12-month
period within the previous five (3)-year time period wilt may be
considered permanently shutdown, Hunless such source can provide to the
Director, withis reasonable specificity, information to the contrary;. aAll
permits may be modified revoked and/or reapplication or application for
new permits may be required for any source determined to be permanently
shutdown.




EXHIBIT G
STATIONARY SOURCE

Delete hazardous air pollution trigger

2.25.c.




EXHIBIT H
MODIFICATION

Exempt de minimis sources

2.18  "Modification” for the purpose of this rule means any physical change in
or change in the method of operation of any existing stationary source
which does not constitute a de minimis source and which:




EXHIBIT I

MODIFICATION

(13

Delete “emission control rule” test as more stringent than current rule

ftral

O THNr oo oot

e —fagiramant_of an amiccion  an
JTHT T Y Lo o et T4

fry mmy cnbotamds

oy

cnhiacnt
O TCCT

1R a0 Yo
=R LY



EXHIBIT J
MODIFICATION

The 6 pph threshold should be waivable by Director if insignificant

2.18.b. Results in an emissions increase of twe-six (26} pounds per hour or more
or five (5) tons per year or more of any regulated air pollutant ethesthan-a

be-ad ; or unless the permittee demonstrates to

the sole satisfaction of the Director that such an increase is less than five

(3} tons per vear and that the nature and amount of such an increase is

insignificant.



EXHIBIT K

MODIFICATION

Delete hazardous air pollutant trigger
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EXHIBIT L.
REGULATED AIR POLLUTANT

Delete new criteria based on elaboration of existing criteria

2.21.c. Any hazardous or toxic air pollutant listed on table 45-13B: or Aqry—air




EXHIBIT M

group of sources applicable to all

REGULATED AIR POLLUTANT

Delete provision which makes a pollutant regulated for one
sources (a provision more stringent than current rule)
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EXHIBIT N

PERMIT CONDITION

Limit authority to prevent a permit condition from being inconsistent with “applicable
requirements” and delete provision allowing conditions to be based on “other relevant
information.” Specifically identify permit application conditions

5.11.

The Director may impose any reasonable condition as part of a granted
censtruction, meodification, existing stationary source operating permit Class II
administrative update permit or relocation permit.  Such condition may inclade,
but not be limited to, the submission of periodic progress, operation or emissions
reports, the provisions for a suitable emissions sampling site and the installation
of air pollutant monitoring devices. The Director shall Impose or incorporate,
consistent with all applicable rules, such enforcement conditions which assure that
all emission limitations contained within the permit are quantifiable, permanent
and practicably enforceable. The Director may, on the basis of information
provided in a permit application and-other documented—relevantinformation or
with the agreement of the permit applicant, impose source-specific emission
limitations, limits on the hours of operation or production rates, or other
constraints to minimize air pollutant discharges or establish enforceable emission
caps for a stationary source not otherwise specifically required by rule. Any
portions of the permit application (includine plans and specifications) that are to
be_made permit conditions must be specifically identified in the permit itself.




EXHIBIT O

HAZARDOUS AIR POLLUTANTS

Limit provision to specific change involved at to circumstances where there is reason to believe a
HAPS exists. Allow for permits to be conformed to MACT

15.1.

For purposes of establishing an inventory of hazardous air pollutants, any person
which makes an application for a permit as required by Section 5.1 or 11.2 of this
rule, or files a notification as required by Section 5.13 of this rule, shall provide
the Director with information regarding the nature and extent of any emissions of
hazardous air pollutants resulting from the specific construction, medification or
relocation that is the subject of the application or notification where the person
has reason to believe that a hazardous air pollutant is being emitted. Hazardous
air pollutants (that are not listed on Table 45-13A) shall be subject to limitations
or controls only to the extent necessary by (1) to incorporate an applicable
requirement, (2) to implement Section 5.5 of this rule related to voluntary
permitting, (3) to establish case-by-case maximum achievable control technology
(MACT) requirements as required by 45CSR34, or {(4) to set an emission lmit
reflective of the sources’ maximum potential to emit as provided in the permit
application. A subsequently issued MACT requirement shall be cause for an
owner or operator of an affected facility to request the Director to conform the
permit to reflect the requirements of the MACT. In the event of such a request,
the Director shall conform the permit to the applicable MACT requirement. Any
source category that has been the subject of an analysis pursuant to Section 112(n)
of the federal Clean Air Act shall be exempt from this section until such time as it
has begn determined that MACT controls are applicable. In the event EPA
determines that MACT controls are applicable to a 112(n) source category. this
section shall be applicable only to the HAPs subject to such MACT.




EXHIBIT P

CONSTRUCTION

Changes to existing sources should be handled as modifications

54.

Any person proposing to construct, modify or relocate a stationary source
after the effective date of this rule shall file a complete permit application
with the Director and shall not construct, modify or relocate such
stationary source until the Director issues a permit approving of such
construction, modification or relocation. Such application shall contain
sufficient information as, in the judgment of the Director, will enable the
Director to determine whether such source construction, modification, or
relocation will be in conformance with the provisions of any applicable
rules promulgated by the Director. Such information may include, but not
be limited to, site information, plans, descriptions, specifications, and
drawings relating to the proposed construction, modification, or relocation
of the source, the manner in which it will be operated, maximum emission
rates and emissions control equipment data. Any changes to an existing
stationary source that are subject to permitting should be treated as a
modification and not as construction,




EXHIBIT Q
SUBCHAPTER 11 SOURCES

Exempt mobile sources regulated under Subchapter T of CAA

1.1.

Scope. -- The purpose of this rule is to set forth the procedures for
stationary source reporting, and the criteria for obtaining a permit to
construct and operate a new stationary source which is not a major
stationary source, to modify a non-major stationary source, to make
modifications which are not major modifications to an existing major
stationary source t i
45E8R365-and to relocate non-major stationary sources within the state of
West Virginia. Such construction, modification, or relocation without a
required permit is a violation of this rule. This rule also establishes the
requirements for obtaining an administrative update to an existing permit,
temporary permit or a general permit, and for filing notifications of
changes not otherwise subject to the permit requirements of this rule. This
rule does_not apply to non-road engines, non-road vehicles, _motor
vehicles. or other emission sources regulated under Subchapter II of the
federal Clean Air Act; provided, however that the Director may regulate
such sources pursuant to another rule promulgated for that purpose.




EXHIBIT R

VOLUNTARY PERMIT

Allow voluntary permits to be used for new facilities and require action within 6 months

5.6.

The Director shall complete a review of any application for an existing stationary
source operating permit within twelve-{42}menths six (6) months of receipt of a
complete application and either issue an operating permit or deny coverage under
an existing stationary source operating permit if 2 determination is made that the
source or some portion thereof does not comply with applicable rules of the
Director or if the Director determines that acceptable compliance determination
provisions cannot be incorporated to satisfy permit terms requested by the permit
applicant.
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Enclosed please find a hard copy version of comments prepared by the Environmental
3 “Permits

Protection Agency (EPA) on West Virginia’s July 16, 1999 draft revisions to 45CSR13

for Construction, Modification, Relocation and Operation of Stationary Sources of Air
porary Permits, General Permits, and Procedures for

Pollutants, Notification Requirements, Tem
Evaluation” (45CSR13). EPA received copies of the July 16, 1999 draft revisions for review
meeting in Harpers Ferry, West Virginia. The

during a September 27-28, 1999 permitting
comments consist of issues pertaining to the changes to 45CSR13 from the August 27, 1994

version of the rule (Enclosure 1), as well as existing deficiencies identified during EPA’s review

of West Virginia’s August 27, 1994 45CSR13 State Implementation Plan (SIP) submitta)
nts to your permitting staff on

(Enclosure 2). EPA previously transmitted these comme

October 12, 1999,

Please be advised that there are certain provisions of the July 16, 1999 draft revisions
which do not meet federal requirements for minor new source review programs. EPA plans to
work closely with your office to ensure that the final revisions to 45CSR13 meet all federal
requirements and are eligible for approval into the West Virginia SIP. If you have any questions,
please feel free to contact me or Jennifer M. Abramson of my staff at (213) 814-2066.

Judith M. Katz, Director
Alr Protection Division
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Enclosure 1

October 12, 1999

EPA Comments on July 16,1999 DRAFT 45CSR13

I. Section 1.1 Scope. The reference to temporary permit may have to be removed in accordance
with comments below.

2. Section 2.1.c “Actual emissions”. The ability of a source to rely on actual emissions of an
existing sources with similar operations must be reworded to ensure that the NEeW emiission unit
can only be compared to other emissions units of the same kind which operate under the same

operating conditions and production levels.

3.Section 2.6 “De minimis source”. The second sentence seems more appropriately placed in a
technical support document to the DRAFT rule rather than in the rule itself. Further, the rest of
the definition which discusses the implications of being a Tier [ source of Table 45-13Band a
Tier IT source of Table 45-13C does not make sense in the definition section. It also is not clear
what is meant by “Emissions to the extent quantifiable from Tier I equipment or activities do not
need to be aggregated..unless otherwise required by the Director”. [Aggregated for what
purpose? It appears that 4SCSR13 is exempting emissions from Tier I activities completely
unless the Director says otherwise or the pollutant being emitted is a nonattainment pollutant as
per the second paragraph. In these two instances, what does it mean that a source does not have
to aggregate quantifiable emissions 7] Similarly, it is not clear how quantifying/monitoring
aggregated emissions from Tier I1 equipment or activities will be used in determining whether
the source triggers applicable “construction” or “medification” permitting requirements. (Do
you mean when the source adds a new or modifies an existing Tier I activity 7). Also, it is
inappropriate to exempt emissions from a de minimis source in the determination of potential to
emit for any rule other than 45CSR 13 (1.e. the references to 45CSR14 and 45CSR19 in the
second paragraph must be removed). The third paragraph 1s also unciear. Does it mean
emissions increases from debottlenecked process operations resulting from the addition of new
(or changes to existing) Tier [ equipment or activities need to be counted in determining whether
construction or modification has occurred ? Last paragraph: it is not clear what procedures of
“...section 4 to petition the agency for a determination of regulatory applicability...” this

provision is referring to.

4. Section 2.13 “Existing stationary source operating permit™. This appears to be a voluntary
provision. Is it desirable to limit its availability to only sources which meet the 2.26 definition of

stationary source ?

5. Section 2.18. “Modification™. Note: EPA cannot comment on the adequacy of proposed
changes in emission level cutoffs for determining what is a “modification” without justification

by West Virginia on how such levels were established.

6. Section 2.18.a. “Modification™. As written, this provision appears to be saying that any
physical change or change in method of operation to a section 2.26 stationary source subject to a
substantive requirement of an emission control rule is a modification. [s this what was intended?



Additionally, what is a facility and why does it need to be listed separately? [Note: Doesn’t the
2.26 definition of stationary source encompass the facility concept, as well as the concept that
45-13B activities do not have to be considered as a stationary source even if subject to a
substantive requirement of an emissions control rule?].

7. Section 2.18.d. “Modification”. There is no Table 45-13A in EPA’s copy of July 16, 1999
version of 45CSR13. This provision appears to consider a 10% increase of a 45CSRI3A
pollutant a modification only if, prior to the modification, the source met the 45CSR13A
thresholds for that same pollutant. Is this what is intended ? Also, because we are defining
“modification”, it would be more appropriate to use the phrase “...prior to the physical change or
change in method in operation” versus “...prior to the modification”. Also the terminology
“notwithstanding™ is confusing -~ does West Virginia mean pre or post 45CSR27 control

potential to emit ?

8. Section 2.18.e. “Modification”. There is no Table 45-13A in EPA’s copy of July 16, 1999
version of 45CSR13.

9. Section 2.18.f. “Modification.” The term “source” was changed to “facility”. This term
should be defined.

10. Section 2.18.h.1. Why is this provision necessary? It appears that such an activity would
never trigger a modification as defined by 2.18.b. - e. Also, are there any testing or notification
requirements associated with this exception to show that replaced air pollution control equipment

is at least as effective ?

Il. Section 2.18.h.4.. “Modification™. It must be made clear that increases in throughput or
production rates are not exempt if there is an explicit limitation on production rates or throughput

in an applicable permit or order.

12. Section 2.18.h.5 “Modification”. It is not clear what is meant by “..provided the source is
designed to accommodate such altemnative fuel without increasing emissions above the levels
provided in this paragraph...”. Aren’t “designed to accommodate” and “staying below
modification trigger levels” two separate concepts ? If both must be met in order to fall within
this provision, perhaps it should be reworded to clarify that the source must have been designed
to accommodate the alternative fuel AND that resulting emissions are not above the modification

trigger levels.

13. Section 2.18.h.6. “Modification”. Grammatically, this provision should be reworded to be
parallel with the other provisions of 2.18.h. (e.g. physical changes which have been determined
by the Director upon written request...). Substantively, this provision should clarify that the
determination must be made for all regulated air pollutant emissions. Also, the term “grand-
fathered natural gas compressor engine” must be defined. [Does this provision apply to engines

which are grandfathered from all applicable requirements, or just some?]



14. Section 2.20. “Potential to emit”. GENERAL- Any changes in the 45CSR13 definition of
“potential to emit” from the definitions of “potential to emit” in 45CSR 14 and 45SCSR19 cannot
be relied on for purposes of netting out of these major NSR requirements. What is meant by
“integral to the unit”, “...measured...”, and “control device” ? These things should be clarified.
In section 2.20.b., what does 4DD LANGUAGE OF NONAPPLICABILITY in the parenthetical

mean? (is something missing?)

15. Section 2.25.a. “Stationary source”. What is meant by “...subject to any substantive
requirement of an emission control rule promulgated by the Director”™? Also, it is unclear what 1S
trying to be accomplished by the language following “..provided”. [Isn’t it true that the Table 45-
13B activities could be at least part of a stationary source if the Director determines that
quantifiable emissions have to be included in the determination of potential to emit or such
activities emit nonattainment pollutants?] It may make more sense to state in 2.25.a “Excluding a
facility, stationary source or emissions units...of Table 45-13, is subject to any

substantive...promulgated by the Director”.

16. Section 2.25: Stationary source” Note: EPA cannot comment on the adequacy of proposed
changes in emission level cutoffs for determining what is a “stationary source” without
justification by West Virginia on how such levels were established.

I7. Section 2.25.b. “Stationary source”. Please explain how the term “potential to discharge”
differs from the term “potential to emit” used in the 2.6 definition of De Minimis source.

18. Section 2.25.f. “Stationary source”. Grammatically, this provision should be reworded to be
parallel with the other provisions of 2.25. Substantively, this provision is pretty vague. What if
such source exists at a facility with other operating units which make the facility a stationary
source? Where is it that such sources are required to keep records of the hours of operation? Are
such records required to be submitted to the Director? How will the Director know to revoke?

Under what conditions will such revocations or re-applications be required?

19. Section 2.28 “Volatile Organic Compound™ It is unclear whether the specific compounds
will be listed or incorporated by reference.

20. 4.1.b.1. The “...or upon the Director’s initiative” doesn’t make sense in context.

21. Section 4.2. The phrase ...any aspect of the permitted source...” is vague.

22. Section 4.2.a. The phrase “but not limited to” should be removed as such determination
should be made in a regulatory context.

23. Section 4.2.a.3. It should be clear that only changes dealing with the timing elements of a
construction schedule qualify. Changes in the authorized construction schedule as to what is

being constructed do not qualify.



24. Section 4.2.a.4. Please keep in mind that the administrative update likely will not satisfy
45CSR30 reopening requirements which wiil be required of Part 70 sources.

25. Section 4.2.a.5. Sources who did not provide accurate information or did something
different than what was described in application or what was authorized by the permit should not

be eligible for the administrative update.

26. Section 4.2.a.6. This provision should exempt removal of air pollution control equipment.

27. Section 4.2.b. The phrase “but not limited to™ should be removed as such determination
should be made in a regulatory context.

28. Section 4.2.b.1. Changes which affect permit conditions that were relied on by the source to
net out of major PSD or major NSR. requirements, or to be treated as “synthetic minors” for other

major source requirements should not be eligible.

29. Section 4.2.b.2. Other “minor changes” must be defined somehow to ensure that
environmentally significant changes will not be eligible.

30. Section 5.1.b.2. As written, it does not flow. The provision should probably be reworded.
Also, there does not appear to be 2 5.1.b.1.

31. Section 5.1.c. The reference to “such” activities is not clear. (Maybe this provision should
be grouped with, or immediately follow, section 5.1h ?)

32. Section 5.11. Since some Class I administrative updates may involve revising the permit to
implement new requirements, it seems like the Director should be able to impose reasonable

conditions for Class I administrative updates.

33. Section 5.13. The distinction between new and existing stationary sources in not clear.
Also, don’t emissions from Table 45-13B and 45-13C activities need to be accounted for in some
instances ? The wholesale exclusion in the phrase “excluding the exemptions in Tables 45-13B

and 45-13C” does not seem to capture these instances.

34. Section 6.3. Instead of “...compliance with such stack test...”, the language should state
“...compliance with permit conditions, rules of the commission or W.Va. Code §16-20-1, et
seq.”. Also, what if a permit revision is needed to ensure that allowable throughput capacities or

control devices are enforceable? Will the source be put on a compliance plan?

35. Section 7.1. In accordance with federal regulations, the provision should require modeling
as a matter of course unless the Director exempts particular constructions ro modifications from
modeling requirements. Further, the provision should clarify that all modeling will be conducted
in accordance with 40CFR51, Appendix W - Guideline on Air Quality Models (GAQM).



36. Section 8 “Public Review Procedures™:

(1) As written, Temporary Construction and Modification permits may not be processed
according to the Notice Level A procedure. Until it is demonstrated that such changes are “less
environmentaily significant” deserved of reduced public participation requirements, the Federal

requirements for public participation are not met.

(ii) Due to their widespread impact for a given source category, General Permits are
environmentally significant and should be processed according to the Notice Level C procedure.

(iit) To comport with Federal public participation requirements, it must be clear that the non-
confidential portions of the permit applications as well as the engineering evaluation and draft

permit are available for public inspection in the affected area.
(iv) Section 8.9: EPA must receive a copy of the public notice too.

37. Section 11. EPA proposed disapproval of a similar temporary permitting procedure of the
April 27, 1994 version of 45CSR13. These provisions should be modified or removed.

38. Section 14.1. The provision should discuss permit issuance procedures for this type of
permitting.



Enclosure 2

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IIIX
841 Chestnut Building
Philadelphia, Pennsylvania 19107

SUBJRCT: Propcsed Approval and Proposed DATE: \DEB ] 199?
Disapproval of Revision to the West R
Virginia State Implementation Plan
(45CSR13- Permits for Construction,

Modification, Relocation and
Operation of Stationary Sources of
Air Pollutantsg, Notification
Requirements, Temporary Permits,
General Permits, and Procedures for
Evaluation) - Iachnical Support
Document

FROM: Jennifer M. Abramson, Environmental Engineer (3AT23)
Permit Programs Section

TO: SIP Docket File
/

Kathleen Henry, Chief
Permit Programs Section '

I. Background
A. Minor New Scurce Review

Section 110(a) (2} (C) of the Clean Air Act (CAA) requires every
SIP to "include a program for the . . . regulation of the
modification and construction of any stationary source within the
areas covered by the plan as necessary to agsure that national
ambient air quality standards are achieved." EPA's regulations
now codified at §§ 51.160-164 have since the early 1970s regquired
a new source review (NSR) program, and one is included in every
state implementation plan (SIP). This requirement predates and
is separate from the requirement alsc set forth in section
110(a) (2) (C) that States have "major" NSR permitting programs
under part C for the prevention of significant deterioration of
air quality (PSD) and part D for nonattainment area permitting
(nonattainment NSR) of title I.



B. Federally Enforceable State Cperating Permit Programs

‘Many stationary source requirements of the CAA apply only to
"major” sources. Major sources are those sources whoge emissions
of air pollutants exceed threshold emissions levels specified in
various portions of the CAA. For example, sgection 112 Maximum
Achievable Control Technology (MACT) and title Vv operating permit
requirements apply largely to sources with emiggions above
specified levels, and are classified as major. To determine
whether a source is major, the CAA focuses not only on a source's
actual emissions, but also on its potential emissions. Thus, a
source that has maintained actual emissions at levels below the
major source threshold could still be subject to major source
requirements if it has the potential to emit major amounts of air
pollutants. 1In situations where unrestricted operation of a
source would result in a potential to emit above major source
levels, one way such source may legally avoid program
requirements is by accepting federally-enforceable permit
conditions which limit emissions to levels below the applicable
major source thresholds. As a result, the source becomes what is
commonly referred to as a “gynthetic minor* source. ? Federally-
enforceable permit conditions, if violated, are subject to
enforcement by the Environmental Protection Agency (EPA) and by
citizens in addition to the state or local agerncy.

On June 28, 1989, EPA published guidance on the basic
requirements for EPA approval of (non-title V) federally
enforceable state operating permit programs (FESOPPs). See 54 FR
27274. Permits issued pursuant to such programs may be used to
establish federally enforceable limits on a source’s potential

' Several other mechanisms for major sources (including major
sources of hazardous air pollutants) to become “synthetic minors”
and legally avoid major source program requirements exist. For
more information, refer to the memorandums entitled “Extensiocn of
January 25, 1995 Potential to Emit Transition Policy (August 28,
1996), "Release of Interim Policy on Federal Enforceability of
Limitations on Potential to Emit" (January 22, 1996), "Options
for Limiting the Potential to Emit (PTE) of a Statiocnary Source
under Section 112 and Title V of the Clean Air Act (Act)"
(January 25, 1995), and "Approaches to creating Federally-
Enforceable Emissiona Limits" (November 3, 1993).
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emissions to create "synthetic minor" sourcas. In short, the
criteria require gtate programs to: (a) be approved into the
S§IP, (b} impose legal obligations to conform to the permit
. limitations, (c)provide for limits that are enforceable as a
practical matter, (d} issue permits through a procegs that
provides for review and an opportunity for comment by the public
and by EPA, and (e} ensure that there will be no relaxation of
otherwise applicable federal requirements.

C. Federally Enforceabla Permit Conditions for Hazardous Air
Pollutants

Section 110 of the CAa authorizes EPA to approve into state SIPsg
programs related to the attainment and maintenance of national
ambient air quality standards. Accordingly, section 110
rulemaking actions on state minor new gource review and FESOPP
programs pertain to criteria air pollutants (i.e. pollutants for
which naticnal ambient air quality standards have been
promulgated} only. While in some cases, permits issued pursuant
to such SIP approved programs effectively impose federally
enforceable conditions on hazardous air pollutants (HAPs), such
cases are limited. EPA approval of state permit programs under
section 112(l) of the CAA is a more efficient and widely
applicable process to make permit conditions involving HAPs,
including limitations on potential to emit, federally
enforceable. Section 112{1l) of the CaA provides EPA with the
authority to approve state programs which regqulate sources of
HAPs, analogous to the section 110 authority provided to EPA for
sources of criteria air pollutants.

EPA believes it has the authority under section 112(1) to approve
state programs for the purpose of making permit conditions
involving HAPS federally enforceable. EPA believes it is
congistent with the intent of section 112 of the CAA for states
to provide mechanisms through which sources may avoid
classification as major sources by obtaining federally
enforceable limits on potential to emit. Other available
mechanisms for sources of hazardous air pollutants to avoid
classification as major sources are available (See footnote 1).



II. Rescxiption of Ravisions

On August 26, 1994, the West Virginia Department of Environmental
- Protection (WVDEP) submitted for EPA approval a revision to the
West Virginia State Implementation Plan (SIP) regarding the
issuance of minor preconstruction and federally enforceable state
operating permits. The revision consists of an updated version
of 45CSR13 "Permits for Construction, Modification, or Relocation
of Stationary Sources of Air Pollutants, and Procedures for
Regisgtration and Evaluation", effectiva June 1, 1974, which was
approved into the SIP November 10, 1975. Upon its April 27, 1994
effective date, the updated version of 45CSR13 entitled "Permits
for Construction, Modification, Relocation and Operation of
Stationary Sources of Air Pollutants, Notification Requirements,
Temporary Permits, General Permits, and Procedures for
Evaluation” replaced the June 1, 1974 version of 45CSR13 in state
regulations.

The 45CSR13 SIP revisicn represents comprehensive changes from
the SIP approved version of the rule. Thesge changes include:

* An exemption of sources which have been issued permits
pursuant to the program developed to meet the requirements
of Title V of the Clean Air Act from 45CSR13 permit
review. (Activated upon approval into the SIP)

* Exemption of sources undergoing major constructions,
modifications and relocations from 45CSR13 permit review.
Deletion of “indirect sources” from the rule.

Removal of registration requirements and default permit
issuance provisions.

Modification of applicability criteria.

Establishment of new/revised provisions for permit
application completeness determinations and deadlines for
permit issuance; for issuing general permits, temporary
permits and permit transfers; for filing notifications for
changes not subject to permit requirements; and for
canceling permits.

Incorporation of new nomenclature

New revocation provisions for operating permits based on
Title V permit issuance.

* Inclusion of “opt-in” and operating permit provisions for
existing stationary sources. .
* Incorporation of public participation and other provisions
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to conform to EPA's June 28, 1989 final rule for state
operating permit programs.

On September 5, 1996, the West Virginia Department of
Environmental Protection (WVDEP) submitted a letter clarifying
that West Virginia also requests EPA approval under CAA section
112(1}) of the 45CSR13 program submitted on August 26, 1994. This
letter also provided a clarification relating to “major
stationary source” determinations under 45CSR13.

III. Evaluation

In order to evaluate the approvability of West Virginia‘’s
submittal as a SIP revision, the changes from the SIP approved
version of 45CSR13 must meet all applicable requirements
(procedural and substantive) of 40 CFR Part 51 and the CAA. EPA
has reviewed this SIP revision package in accordance with the
completeness criteria described in § 110 (k} (1) and 40 CFR Part
51, Appendix V and has found it to be administratively and
technically complete. A detailed analysis of the completeness
determination can be found in the Completeness Checklist located
in this docket.

EPA's requirements for SIP approval applicable to minor new
source review permitting programs are established in Part 51,
subpart I- Review of New Sources and Modifications, sections
51.160. through 51.164. Other sections of subpart I, applicable
only to new scurces and medifications which are major, do not
apply and are thus not addressed in this analysis. 2 EPA'g
federal enforceability criteria applicable to state operating
permit program (non-title V) SIP submittals are discussed in a

June 28, 1989 Federal Regigter (54 FR 27274). Thege criteria, in

conjunction with the statutory requirements of CAA section

? West Virginia has developed separate rules to meet the
requirements of subpart I applicable to major sources, namely,
45CSR14 - "Permits for Construction and Major Modificaticn of
Major Stationary Sources of Air Pollution for the Prevention of
Significant Deterioration" and 45CSR19 - "Requirements for Pre-
Construction Review, Determination of Emissions Offsets for
Propcsed New or Modified Sources of Air Pollutants and Emission
Trading for Intra source Pollutants".



112(1) (5), are also used to evaluate the approvability of the
45C8R13 program for the purpose of creating federally enforceable
permit conditions for sources hazardous air pollutants (HAPs).

§ 51.160C Legally Enforceable Proceduraes

(a) Each plan must set forth legally enforceable procedures which
enable the state or local agency to determine whether the
congtruction or modification of a stationary source, or
combination of stationary sources will result in a violation of
the control strategy or will interfere with the attainment or
maintainment of a national standard in the state in which the
source 18 located (or In a neighboring state).

In general, the program’s function in providing the State with an
opportunity to determine the impact of proposed new constructions
and modifications on air quality has not changed from the SIP-
apprcved version of the rule. The revised 45CSR13 permitting
program sets forth legally enforceable procedures which enable
Wegt Virginia to evaluate sources of air pollution and to issue
permits for construction, modification, relocation, and operation
of such sources in accordance with applicable emissions
standards, air quality increments, the ambient air quality
standards, the intent and purpose of 45CSR13, and W. Va. Code
§16-20-1, et.seq. Although the timeframes for submitting permit
applications and issuing permits have been revised, the
procedures continue to provide that construction, modification or
relocation without the required permit is a violation under
45CSR13. Although the revised procedures do not explicitly apply
to "combinations of stationary sources", the section 2.25
definition of "Stationary scurce" incorporates the concept of
combining individual stationary sources consistent with the
approach used under the SIP approved version. The revised
procedures alsc do not explicitly address the impact of
constructicong, modifications, or relocations at a source on a
neighboring state's control strategy or ability to attain or
maintain a national standard. However, as required by the SIP-
approved versgion of 45CSR13, applicants are required to submit
information sufficient to determine whether such activities will
be in conformance with the provisions of applicable rules
promulgated by the Commission. Such information, inclusive of



but not limited to, gite information, plans, descriptions,
specifications, and drawings related to the proposed
construction, modification, or relocation, the manner in which it
will be operated, maximum emissions rates and emissions control
equipment data, should alsc be sufficient for West Virginia to
also determine the impact of constructions, modifications, or
relocations on a neighboring state.

One significant change in the program’s impact derives from
sections 1.1 and 11.2 which seek to exempt gcurces that have been
issued operating permits pursuant to Title V of the Clean Air
(herein after referred to as “Title V sources”) from minor new
source permit review. ? If approved, such an exemption would
preclude the Chief from being able to determine whether the
construction of new non-major sources or non-major modifications
at Title V sources result in violations of the control strategy
or interfere with the attainment or maintainment of a national
standard. As all major sources are required to be permitted
under Title V, the exemption would eventually apply to all major
sources in the state of West Virginia. Although the construction.
of non-major sources or non-major modifications at Title V
sources may be subject to the permit modification procedures of
West Virginia‘’s Title V permitting program, the permit
medification procedures of West Virginia's Title V permitting
proegram do not meet the federal requirements of 40 CFR 51 for
minor new source review. The permit modification procedures
required by EPA’s Title V regulations, 40 CFR 70, did not replace
the requirements which previously existed at 40 CFR 51 for the
review of new sources and modifications.

(b) The procedures must include means by which the state or local
agency will prevent constructions or modifications if determined
that guch activities will result in a violation of the control
strategy or interfere with the attainment or maintainment of

NAAQS.

The revised 45CSR13 procedures include provisions whereby the
Chief will issue an order to prevent construction, modification,
or relocation if it is determined that such proposed activitcy

? Section 11.2 specifies that the exemption is activited upen
approval into the West Virginia SIP.
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will violate applicable emissions standards, interfere with the
attainment or maintenance of an applicable air quality gtandard,
cause or contribute to a violation of an applicable air quality
increment, or is otherwise inconsistent with the intent and
purpose of 45CSR13 or W.Va Code § 16-20-1, et, seg. The
procedures provide that such construction, modification or
relocation without the required permit is a violation under
45CSR13. Except for the additional criteria which prevent the
Chief from issuing permits for activities which would contribute
to a violation of an applicable air quality increment or would be
otherwise inconsistent with the intent and purpose of W.Va Code §
16-20-1, et, seq., this feature of West Virginia‘s 45CSR13
program is substantively unchanged from the SIP-approved version.
The revised 45CSR13 removed the provisions of the SIP-~approved
rule which authorized sources who did not receive permits within
the specified regulatory timeframe to proceed with constructions,
modifications, or relocations (commonly referred to as “default
permit issuance”),

Due to the new exemption of Title V sources from minor new source
permit review {(see discussion in 40 CFR 51.160(a) above), the
Chief will be unable to prevent the construction of non-major
sources and non-major modifications at sources which have been
issued Title V permits which result in a violation of the control
strategy or interfere with the attainment or maintainment of
NAAQS.

(c). Procedures must provide for the submission, by the owner or
operator of the stationary source to be constructed or modified,
information on the nature and amounts of emissions to be emitted
by it or emitted by associated mobile sources, the location,
design, construction, and operation of such gtationary source, as
neceggary for the permitting authority to make a determination.

The revised 45CSR13 procedures require permit applications to
construct, modify, or relccate to contain sufficient information
as, in the judgement of the Chief, will enable the Chief to
determine whether such activity will be in conformance with the
provisicns of any applicable rules promulgated by the Commission.
The procedures specify that such information may include, but not
be limited to, site information, plansg, descriptions,
specifications, and drawings related to the proposed
construction, meodification, or relocation, the manner in which it



will be operated, maximum emissions rates and emissions control
equipment data. The revised 45CSR13 includes new procedures
which require the Chief to conduct completeness reviews of all
permit applications and to notify the applicant in writing as to
whether the application is complete and specify when additional
information is regquired. Notwithstanding the Chief's
completeness evaluation, permit applicants are required to
subsequently submit in a timely manner, any additional or
corrected information determined by the Chief to be necegsary for
permit approval. Except for the explicit requirements for
Ssources to now submit information on maximum emissions rates and
data on emissions control equipment, and to submit additional or
corrected information necessary for permit approval, the
information requirements for permit applications have not changed
in substance from the SIP-approved version. Similar to the SIP-
approved version of 45CSR13, the revised procedures do not
explicitly require information on the nature and amount of
emissions from "associated mobile sources" to be submitted as
part of a source’s permit application. While Congress restricted
EPA’s involvement with reviewing mobil source impacts associated
with the construction or modification of facilities such as sport
complexes and shopping centers (otherwise known as “indirect
source review”), the requirement for sources who are subject to
new source review to submit information on the nature and amount
of emissions from "associated mobile scurces" remains. No
changes to the permit application provisions regarding associated
mobil sources have been made from the SIP approved version of
45CSR13.

(d) Procedures must provide that approval of any congtruction or
modification must not affect the respongibility of the owner or
operator to comply with applicable portions of the control
strategy.

Consistent in substance with provisions in the SIP-approved
version of 45CSR13, the revised 45CSR13 procedures specify that
possession of a permit deces not relieve any person of the
responsibility of complying with any and all rules of the
Commission or W.Va. code §16-20-1, et.seq.

{e) Procedures must identify types and sizes of astationary
sources which will be subject to review under this section. The
plan must discuss basisg for determining which facilities will be



gubject to review.

Applicability to 45CSR13 has changed in several ways from the SIP
approved version. These changes include new exemptions for
sources undergoing major constructions, modifications, and
relocations to avoid duplicate permitting requirements since such
activities are now subject to either the major preconstruction
permit requirements of West Virginia‘s 45CSR14 {PSD) or

45CSR19 (non-attainment NSR). The revised 45CSR13 also deletes a
category of sources referred to as “Indirect Affected sources”
from the rule consistent with current statutory SIP requirements
related to indirect source review (see CAA section 110(a) (5)).
Outdated registration requirements of the SIP approved rule were
also removed.

The revised 45CSR13 identifies the following types of act1v1t1es
as being subject to the minor new source permit review
requirements of 45CSR13: constructions of new non-major
stationary sources, modifications of non-major stationary
sources, non-major modifications to existing major sources which
have not been permitted pursuant to 45CSR30, and relocations of
non-major sgources. Accordingly, the terms “stétionary socurce”
and “modification” are critical in defining the acope of
activities which are subject to review. Both these terms are
defined with emissions levels establishing size limits on what

qualifies as either a “staticnary scurce” or a "modificaticn”. *

* According to the rule, a "gtationary source" is a source which
is subject to an emissions contrcl rule promulgated by the

Commission, discharges or potentially discharges more than 6
lbs/hr of VOC or other pollutant for which the Commission has
promulgated an ambient air gquality standard, discharges or
potentially discharges any HAP or toxic air pollutant in excess
of amounts indicated in Table 45-13B, or veoluntarily "opts-in".

A “medification” is a physical or operational change which
results in an emissiong increase of 2 lbg/hr or more or 5 tons/yr
of any regulated air pollutant (except for HAPs or toxic air
pollutants), an increase in HAP or toxic air pollutants above
levels indicated in Table 45-13B, an increase in HAP or toxic air
pollutant emissions at sources which prior to the modificaticn
had the potential to emit HAP or toxic air pellutant in excess of
amounts indicated in Table 45-13B, or increases emissions and the

10



Unless otherwise subject to a State emissions control rule,
sources with emissions or potential emissions below the specified
"stationary source” emissions levels are not considered to be
"stationary sources”. Similarly, physical or operational changes
at stationary sources which result in emissions increases below
the "modification” emission levels are not considered to be
“‘modifications”.

Stationary Sources

Congistent with the definition of “stationary source” in the SIP
approved version of 45CSR13, West Virginia’s revised minor new
source permitting program considers as a “stationary source” any
source which is subject to a State emissions control rule,
including rules which have been specifically developed to meet
national and/or state air quality standards and gocals. (In West
Virginia, these rules include specific requirements for indirect
heat exchangers, hot mix asphalt plants, refuse combustion,
manufacturing processes, meat-firing devices, sources of volatile
organic compounds (VOCs), ete.). Due to the importance of
ensuring that the construction, modification and operation of
these sources are conducted in accordance with the State’s plan
for attaining and maintaining the NAAQS, West Virginia is correct
in continuing to subject all such activities to minor new source
permit review.

Of the sources which are ot subject to specific emissions
control rules, West Virginia limits the scope of minor new source
permit review to those sources which emit or potentially emit 6
lb/hr or more of VOCs or any pollutant for which an ambient air
quality standard has been promulgated by the Commission (302,
PM10, NOC2, CO, 03 and non-methane hydrocarbons). The § 1b/hr
limit existed in the SIP approved version of 45CSR13, and is only
new for VOCs which were not regulated independently as a
pollutant category under the SIP approved version of 45CSR13.
West Virginia's use of a lbs/hr emission basis rather than a
corresponding tons/year basis is particularly appropriate for
minor source permitting programs due to the fact that many
smaller sources do not operate at maximum capacity (i.e. 8760
hrs/year) .

source optgs-in.
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Of the sources which are pot subject to specific emissions
control rules and emit hazardous or toxic air pollutants
(HAPS/TAPS), West Virginia limits the scope of minor new source
permit review to 'sources which emit or potentially emit hazardous
or toxic air pollutants at or above levels specified in Table 45-
13B of the SIP submittal. {Table 45-13B ig reproduced below.)

TABLE 45-13B
Hazardous/Toxic Pollutant Potential Emission Rate { pounds/year)
Acrylonitrile 500
Allyl Chloride 10000
Arsenic Compounds (Inorganic) 200
Asbestos 14
Benzene 1000
Beryllium 0.8
1,3 Butadiene 500
Carbon Tetrachloride 1000
Chloroform 1000
Ethylene Dichloride 1000
Ethylene Oxide 500
Formaldehyde 1000
Lead or lead compounds* 1200 *Lead and lead compounds are defined as
Mercury 200 HAPS/TAPS. When converted, the 12,000
Methylene Chloride 5000  tons/year threshold equals the
Propylene Oxide 5000 0.6 tons/year major modification
Trichloroethylene 10000 significance level for lead.
Viny! Chloride 1000
Vinylidene Chloride 2000

The SIP approved version of 45CSR13 contained no emission level
cutoffs for sources of hazardous or toxic air pollutants.
Although these new levels limit the scope of hazardous or toxic
air pollutant sources which will be subject to minor new source
permit review, the new levels are equal to or more stringent than
the major modification significance levels established for such
pollutants under the major source and major modificaticn
permitting programs. The rule will continue to capture the
construction of many small sources of hazardous or toxic air
pollutants which may or may not be otherwise subject to State
emissions control rules. Other exemptions provided im the SIP
approved definition of “stationary souxrce” have been removed.

Jifi .
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West Virginia’s revised program applies to physical or
operational changes which result in emissions increases of two
(2) lbs/hr or five (5) tons/year or more of any pollutant which
i3 not a toxic or hazardous air pollutant. Although the SIP
approved version of 45CSR13 did not contain any modification
emisgions level size cutoffs, the thresholds established for
criteria pollutants are more stringent than the major source
significance levels, which range from 15 tons/year (PM-10) to 100
tons/year (CO), and should capture many of the changes at
stationary sources, and at major stationary sources which are not
"major modifications”. For sources with potential emissions of
HAPS/TAPS equal to or greater than the levels specified in Table
45-13B of the SIP submittal (see above), any change which results
in an emissions increase is considered to be a modification and
subject to minor new source review. Changes at sources with
potential emissions below the specified levels are also
considered to be modifications if the emissions increase would
result in total emissions at the source above the levels
specified in Table 45-13B. The new levels are equal to or more
stringent than major modification gignificance levels established
under the major source and major medification permitting
programs.

Regardless of the pollutants involved, the program requires all
changes which result in emission increases below the modification
emissions thresholds to be reported to the Chief. On a case-by-
case basis, the Chief may determine that such activities must
also be permitted. This nctification requirement for
modifications preovides an additional layer of protection which
will enable the Chief to determine whether small changes at
scurces will interfere with the attainment and maintenance of the
NAAQS, or violate the control strategy and contributes to the
adequacy of 45CSR13's revised approach to handling modifications.
Also, the new emissions level thresholds for modifications should
not adversely impact sources who rely on 45CSR13 permits to ‘“net
out” of major permitting program requirements. In cases where a
source’s net emissions increase is below the new 45CSR13
modification “de minimis” levels, West Virginia‘s major non-
attainment new source review and prevention of significant
deterioration programs require such source to obtain a 45CSR113
permit, or some other federally-enforceable mechanism, to codify
the netting transaction for it to be creditable. In such cases,
sources would have considerable incentive to utilize the “opt-in*
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provisions of 45CSR13 to aveid major source permitting
requirements.

Similar to the SIP approved definition (and the federal
definition of “major modification” in 40 CFR 51}, the revised
definition of “modification” precludes certain actions from being
considered as modifications. However, section 2.18.4.A. newly
precludes from being considered a modification the installation
or replacement of air pollution control equipment if the new
equipment is at least as effective as the equipment replaced and
no new air pollutant is discharged from its installation. EPA
believes that this exemption employs adequate safegquards for
purposes of West Virginia‘s minor minor new source permitting
program. Precluded actions 2.18.d.B - E are more stringent than
the corresponding SIP approved activities (and are generally
consistent with the activities precluded in the federal
definition of “major medification” in 40 CFR 51.166(b) (2) (iidi)).

Consistency
The revised procedures establish definitions for "major
stationary source” and "major modification”. Such definitions

are used to establish the upper limit of the scope of the

45CSR13 program. Identical terms are used to determine
applicability in West Virginia's major pre-construction
permitting programs, 45CSR14 (PSD) and 45CSR19 (non-attainment
NSR) . S Since the revised 45CSR13 program exempts construction
and modification-related activities which are subject to either
45CSR14 or 45CSR19, it is critical that all these programs define
"major stationary source” and “major modification” consistently-
to avoid confusion when determining which pre-construction
permitting program applies in a given instance. ¢ The 45CSR13

* The definition of the terms “major stationary source” and
“major modification” in West Virginia’'s 45CSR14 (PSD) and 45CSR19
(non-attainment NSR}, must be consistent with the federal
definitions found in secticn 40 CFR 51.165 (non-attainment New
Source Review(NSR)) and 51.166 (Prevention of Significant
Detericoration (PSD}).

® The issue of consistency of terms is addressed in the proposed
revisions to Title 40 of the Code of Federal Regulations (40 CFR)
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definition of the term "major modification” references the
meanings ascribed in 45CSR14 and 45CSR19 and thus inherently
satisfies EPA’s concern about definition parity. While the
45CSR13 definition of “major stationary source” is consistent
with the definitions found in 45CSR14 and 45CSR19 in terms of
emissions thresholds, the 45CSR13 definition does not delineate
when fugitive emissions need to be included (i.e. for what types
of sources) as is done in the major permit program rules.

Without such a distinction, the 45CSR13 definition could be
interpreted to require fugitive emissions to be included in all
cases 30 that certain sources of fugitive emissions are “major
sources” under 45CSR13 but not under 45CSR14 and 45CSR19. Such
an interpretation presents a congsistency problem since such
sources would thus be exempt from all minor new source review
requirements. To address this issue, West Virginia submitted a
written clarification on September 5, 1936 indicating that the
definition of “Major stationary source” in 45CSR13 will be
interpreted consistent with the 45CSR14 and 45CSR19 programs as
to the types of source categories which need to include fugitive
emissions, Netwithstanding this clarification, EPA recommends
that West Virginia instead crogs-reference the identical terms in
45CSR14 and 45CSR19, similar to the approach used in the
definition of “major modification”. By relying on the applicable
definitions of “major stationary source” and “major modification”
in 45CSR14 and 45CSR19, sources will be forced to first check to
see whether major pre-construction permitting program
requirements apply, and if not, then look to the applicability
provisions of 45CSR13. This is the proper sequence for sources
to follow who are trying to determine which pre-construction
permitting program is applicable for a proposed new construction,
modification, or relocation. The cross-referencing approach
would eliminate any potential for inconsistencies between West
Virginia’s major and minor new source programs with respect to
applicability determinations. Also, West Virginia would not have
to revise the corresponding definition in 45CSR13 each time a
change is made to the definition of “major stationary source” in

Parts 51, 70 and 71 published in the Federal Regigter on August

31, 1995 (see 60 FR 45564), In this notice, EPA proposes changes
which clarify that all of the terms used in §§ 51.160 - 164 shall
have the same meaning as provided elsewhere in subpart I of

part 51, or in the Act.
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45CSR14 or 45CSR19.

(f) Procedures must discuss the air quality data and the
dispersion or other air quality modeling used to meet the
requirements of this subpart.

Although the program does not expressly discuss air quality data,
dispersion, or other air quality modeling; the revisions to
45CSR13 did not change any air quality data, dispersion or
mcdeling provisions from the SIP approved versicn. Under the
provisions of the revised 45CSR13 program, however, the Chief is
require to evaluate scurces of air pollution and to issue permits
for construction, modification, relocation, and operation of such
sources only if such activities are in accordance with applicable
emissions standards, air quality increments, the ambient air
quality standards, the intent and purpose of 45CSR13, and W. Va.
Code §16-20-1, et.seg. The revised 45CSR13 procedureg further
require the Chief to issue an order which would prevent a
construction, modification, or relocation if it is determined
that such proposed activity will viclate applicable emissions
standards, interfere with the attainment or maintenance of an
applicable air quality standard, cause or contribute to a
violation of an applicable air quality increment, or is otherwise
inconsistent with the intent and purpoge of 45CSR13 or W.Va Code
§ 16-20-1, et, seq. Inherently, the Chief must conduct any air
quality data, dispersion, or other air quality modeiing necessary
to ensure these requirements are met. Except if an alternative or
medified air quality model is approved pursuant to the
requirements of 40 CFR Part 51, section 161 (f) (2), federal rules
require all applications of air quality modeling to be based on
the applicable models, data bases, and other requirements
specified in the appendix W of Part 51.

§ 51.161 Public Availability of information

{a) Procedures must provide opportunity for public comment on
information submitted by owners and operators. Public
information must include permit authority's analysis of the
effect of the construction or modification on ambient air
quality, including the permitting authorities proposed approval
or disapproval.

The revised procedures require the Chief to maintain for public
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review a permit application ligt of proposed new stationary
Sources, source modifications, or relocations. The list shall
contain the name of the applicant, the type and location of the
source, and the proposed start-up date. A Class I legal
advertisement containing, at a minimum, the name of the
applicant, the type and location of the source, the type and
amount of air pollutants discharged, the nature of the permit
being sought and the propcsed start-up date, will be placed in a
newspaper of general circulation in the area where the source is
or will be located. The procedures also provide an opportunity
for the public to submit written comments relating to the permit
application. Except for the new requirements for the legal
advertisement to include information about the type and amount of
air pellutants to be discharged and the nature of the permit
being sought, the provisions relating to public comment on permit
application information have not been changed from the SIP
approved version of 45CSR13.

The revisions to 45CSR13 include new provisions which require the
Chief to prepare a fact sheet or determination supporting his or .
ner stated intent to issue a permit and transmit it to EPA and
any interested party prior to issuance of any ‘permit. The
revised procedures also require the Chief to place a Class I
legal advertisement summarizing his or her findings and provide
notice of the availability for public review of the draft permit
and fact sheet.

(b) Opportunity for public comment shall include:

(1) Availability for public inspection in at least one lacation
in the area affected of the information submitted by the owner or
operator and of the permitting authorities analysig of the effect
on air gquality.

Similar to the SIP approved version of 45CSR13, the revisged
procedures require the Chief to maintain for public review a
permit application list of proposed new staticnary sources,
source modifications, relocations or operating permits. The list
shall contain the name of the applicant, the type and location of
the source, and the proposed start-up date (if applicable). The
revised program newly requires the Chief to prepare a fact sheet
or determination supporting of his or her intent to issue a
permit. The Chief is required to maintain the fact sheet or
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determination and draft permit for public review. However, a
copy of the fact sheet or determination and draft permit will be
transmitted to EPA and any other Party upon request. Similar to
SIP approved version of 45CSR13, the revigsed program doeg not
require permit application information or the Chief’s analysis to
be available for inspection in at least one location in the area
affected. No changes to the provisions regarding the location of
information available for public inspection have been made from
the SIP approved version of 45CSR13.

(2) A 30-day period for submittal of public comment; and

Similar to the SIP approved version of 45CSR13, The public will
be given at least thirty (30) days to submit written comments
related to the permit application. Under the SIP approved version
of 45CSR13, the public was granted thirty (30) days for
constructions and modifications, but only twenty-five days for
relccations. The revigsed 45CSR13 provides the public with a new
additional thirty (30) days to comment on the draft permit and
associated fact sheet or determination.

The revised procedures also allow the Chief to issue temporary
permits which authorize experimental product or process changes
for up to six (6) months (which may be extended in writing up to
twelve (12) additional months). 1In acting to issue or deny an
application for a temporary permit, the Chief isg required to
provide a fifteen (15) day public comment pericd on the temporary
permit application.

EPA recognizes that states should have the ability to limit the
public participaticn for certain minor new source permitting
actions. Since states can exempt certain activities from minor
NSR based on de minimis or administrative necessity grounds in
accordance with the criteria set forth in Alabama Power Co. V..
Costle, 636 F.2d 323(D.C. Cir. 1979), it follows that states
should also be able to provide partial or full exemption from the
full public process requirements of 51.160(e). Any such
limitation on the full public participation requirements of
51.160{e), however, should be applied consistent with the
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environmental significance of the activity. 7 Although temporary
permits are issued only in specific instances and for limited
periods of time, such conditions Ho not characterize situations
of an inherently. less environmentally significant nature.

{3) A notice by prominent advertisement in the area affected of
the location of the scurce information and the permitting
authorities analysis of the effect on air quality.

Similar to the SIP approved version of 45CSR13, the revised
procedures require the applicant to place a Class I legal
advertisement in a newspaper of general circulation in the area
where the source is or will be located, Such advertisement is to
be placed at the same time that the application is filed with the
Chief. The revised procedures require the advertisement to
contain at a minimum, the name of the applicant, the type and
location of the source, the Lype and amount of air pollutants
that will be discharged, the nature of the permit being sought
and the proposed start-up date (for new, modified or relocated
sources). Except for the new requirements for the legal
advertisement to include information about the type and amount of
air pollutants to be discharged and the nature of the permit
being sought, the provisions relating to public notice of permit
application information have not changed from the SIP approved
version of 45CSR13. Similar to the SIP approved provisions, the
ravised procedures do not explicitly require the legal
advertisement to specify the location of the permit application
information.

The revised procedures newly require the Chief to publish a Class
I legal advertisement in a newspaper of general circulation in
the area of the proposed new source or modification which will
notify the public of the Chief's intent to issue a permit. The
legal advertisement will include a summary of the Chief’s
findings and provide notice of the availability for public review
of the draft permit and fact sheet.

7 On August 31, 1995, EPA proposed a new paragraph (cjat

§ 51.161 to clarify that, except for certain specified
activities; state programs may vary procedures for, and timing
of, public review in light of the environmental significance of
the activity (see 60 FR 45564).
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(c) Where the 30-day comment period would conflict with existing
requirements for acting on requests for permigsion to construct
or modify, the permitting authority may submit for approval a
comment period which is consistent with such requirements.

This “grand fathering” provision, adopted in 1973 to avoid undue
disruption to existing state programs, 1is not applicable to West
Virginia’s revised 45CSR13 SIP submittal.®

(d) A copy of the notice in (b)(3) must be gent to EPA, and to
all other air pollution control agencies having jurisdiction in
the region in which such new or modified stationary source will
be located. Notice must also be sent to any other agency in the
region having responsibility for implementing the procedures
required by this subpart. For lead, a copy of the notice is
required for all point sources (defined in §51.100(k) (2)).

Concurrent with placing the Class I legal advertisement, the
revised procedures newly require the Chief to send EPA the fact
sheet or determination in support of his or her stated intent to
issue such permit along with a draft copy of the permit. There
are no other air pollution control agencies which have
jurisdiction in the region. Similar to the SIP approved version
of 45CSR13, the revised procedures do not require the Chief to
automatically send a copy of the notice (and/or the above
mentioned information) to other agencies in the region. However,
the revised procedures newly require the Chief to send the fact
sheet (or determination) and a draft copy of the permit to any
interested party on request. ° The above discussion applies to
all lead “point sources” as defined in Part 51, section

100 (k) (2).

® On August 31, 1995, EPA proposed to delete paragraph
§ S1.161(c). (see 60 FR 45564).

’ On August 31, 1995, EPA proposed changes to part 51, section
161(d) which would require the availability of the public notice,
rather than copies to be provided toc EPA and the other agencies
(see 60 FR 45564}. If finalized, this change will allow
permitting authorities the opportunity to provide the required
information through other avenues such as computer bulletin
boards instead of solely by hard copy.
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§ 51.162 Identification of rasponsible agency

Plan must identify agency responsible for meeting the
requirements of this subpart.

The revised plan identifies the Chief of the West Virginia Office
of Air Quality as responsible for issuing permits pursuant to
45CSR13 in the entire State of West Virginia. The program
defines "Chief of Air Quality" or "Chief" to mean the chief of
the Office of Air Quality or his or her designated representative
appointed by the director of the Division of Environmental
Protection pursuant to the provisions of W. Va. Code §22-1-1, et
seq. The SIP approved version of 45CSR13 identified the
“Director” of the West Virginia Air Pollution Control Commisgion
as the responsible entity for igsuing permits.

§ 51.163 Administrative procedures

Plan must include administrative procedures, which will be
followed in making the determination in baragraph (a) of 51.160.

The revised 45CSR13 regulations establish administrative
procedures to be followed in determining whether a construction
or modification of a stationary source will result in a violation
of the control strztegy or will interfere with the attainment or
maintainment of a naticnal standard.

In additicon to the procedures discussed above, the revisions to
45CSR13 include new administrative provisions for issuing general
permits authorizing construction or relocation of a category of
sources by the same operator, or involving the same or similar
precesses or pollutants, in accordance with the terms and
conditions specified in the general permit. The revised 45CSR13
also establishes new provisions allowing for permit transfers
after the Chief determines that the preposed permittee has all
necessary permit responsibility. The new permittee must certify
that a complete copy of the permit application and permit has
been reviewed, and that all terms and conditions in the permit
and operating parameters contained in the application will be
adhered to. The Chief must also be provided a written agreement
between the existing and new permittee with regard to the
specific transfer date and the extent of pexmit responsibility
between them. The revised 45CSR13 also includes a new provision
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for permit cancellation requiring permit holders to submit
requests for cancellation in writing. The cancellation provision
specifies that no perwmit cancellation shall become effective
until the permittee and USEPA have been given at least 30 days
written notice. The cancellation provision further specifieg
that permit cancellation will not excuse any violation of permit
terms or conditions prior to the effective date of the permit
cancellation. Other provisions in the revised 45CSR13 are
subgstantively unchanged freom the SIP-approved version of the
rule.

§ 51. 164 Stack height procedures

Procedures must provide that the degree of emission Iimitation
required of any source for control of any air peollutant must not
be affected by so much of any gsource's stack height that exceeds
good engineering practice or by any other dispersion technique,
except as provided in § 51.118(b). Such procedures must provide
that before a State issues a permit to a source based on a good
engineering practice stack height that exceeds the height allowed
by §51.100(ii) (1) and (2), the State must notify the public of
the availability of the demonstration gtudy and must provide
opportunity for public hearing on it.

Similar to the SIP approved version of 45C5R13, the revised
procedures do not specifically include provisions pertaining to
stack height. However, the procedures do specify that possession
of a permit does not relieve any person of the responsibility of
complying with any and all rules of the Commissicn or W.Va. code
§16-20-1, et.seqg. Thisg includes a source’s regponsibility of
complying with West Virginia’s SIP approved 45CSR20 - “Good
Engineering Practice as Applicable to Stack Heights” approved
into the SIP on April 19, 1994 (see 59 FR 18490).

2Federal Enforceabllity® Criteria

On June 28, 1989 EPA amended the definition of "federally
enforceable” to clarify that terms and conditions contained in
state-issued operating permits are federally enforceable provided
that the state's operating permits program is approved into the
SIP under section 110 of the CAA as meeting certain conditions,
and provided that the permit conforms to the requirements of the
approved program. The conditions for EPA approval discussed in
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the June 28, 1989 notice establishes five criteria for approving
a state operating permit program. See 54 FR 27274-27286. Each of
the five criteria for approval of a State's program for the
issuance of federally enforceable Opérating permits and how West
Virginia's August 26, 1994 submittal satisfies those criteria are
discussed below:

Criterion 1. The state's operating permit program (i.e. the
requlations or other administrative framework describing how such
permits are issued) must be submitted to and approved by EPA as

a SIP revisgion:

On August 26, 1994, West Virginia submitted 3 complete SIP
revigion request to EPA consisting of 45CSR13 -"Permits for
Construction, Modification, Relocation and Operation of
Stationary Sources of Air Pollutants, Notification Requirements,
Temporary Permits, General Permits, and Procedures for
Evaluations". This legislative rule amends and replaces 45CSR13
"Regulations Pertaining to Permits for Construction,
Modification, or Relocation of Statiocnary Sources of Air
Pollutants, and Procedures for Registration and Evaluation®",
submitted to EPA on June 17, 1974 and approved into the West
Virginia SIP on November 15, 1975. Approval of the August 26,
1994 submittal into the West Virginia SIP is the subject of this
review. Such an approval would provide the legal support for the
operating permit program necessary to satisfy the first
criterion.

Criterion 2. The SIP revision must impose a legal obligation that
operating permit holders adhere to the terms and limitations of
such permits (or subsequent revigions of the permit made in
accordance with the approved operating permit program) and
provide that permits which do not conform to the operating permit
program requirements and the requirements of EPA's underlying
regulations may be deemed not "federally enforceable” by EPA:

Regulation 45CSR13 contains several legally binding requlatory
provisions which serve to satisfy this criterion. First, in
defining the term “Existing stationary source operating permit”,
the regulation specifies that such permits egtablish
"...enforceable emissions rates, operating conditicns, and
compliance determination procedures for that source based on
applicable rules and terms agreed to by the Chief and the owner
or operator.” By using the adjective “enforceable”, the
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definition asserts the legal obligation of existing stationary
source operating permit holders to adhere to terms and limits of
such permits. (The term “Enforceable” is defined ag enforceable
by the Chief and U.sS. EPA unless specifically designated to mean
otherwise in this rule.) The obligation of permit holders to
adhere to permit terms is also supported by section 4.4 which
specifies that the required responsible official signature on a
permit application constitutes an agreement that the applicant
assumes responsibility for the operation of the source in
accordance with the permit application, permit, applicable rules
promulgated by the Commission, and W. Va Code section 16-20-1, et
seqg. Section 8.3 provides the Chief with the authority to
suspend or revoke a permit if the conditions of the permit are
not adhered to.

In accordance with the latter part of the second approval
criterion, states and sources should be placed on notice that EPA
may deem 45CSR13 permits which do not conform to the operating
permit program and the requirements of EPA's underlying
regulations not to be "federally enforceable". Based on this
interpretation and the provisions of West Virginia's program
discussed above, EPA finds that the second criterion for approval
of an operating permit program has been met.

Criterion 3. The state operating permit program must reguire that
all emigsion limitations, controls, and cther requirements
imposed by such permits will be at least as gtringent as any
applicable limitations and requirements contained in the SIP, or
enforceable under the SIP, and that the program may not issue
permits that waive, or make less gtringent, any limitations or
requirements contained in or issued pursuant to the SIP, or that
are otherwise "federally enforceable" (e.g. standards established
under sections 111 and 112 of the Clean Air Act):

Several provisions of West Virginia's 45CSR13 program ensure that
permit requirements will be no less stringent than other
applicable federally enforceable provisions. First, section 4.3
clarifies that existing stationary source operating permits are
to be issued in accordance with all applicable rules of the
Commission. Section 4.4 specifies that the required responsible
official signature on a permit application constitutes an
agreement that the applicant assumes responsibility for the
operation of the source in accordance with the permit
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application, permit, applicable rules promulgated by the
Commiggion, and W. Va Code section 16-20-1, et geqg. Section 4.8
specifies that the Chief will deny coverage under an existing
stationary source operating permit if a determination is made
that the source or some portion thereof does not comply with
applicable rules of the Commission. Finally, section 8.4
specifies that possession of a permit does not relieve any person
of the responsibility of complying with any and all rules of the
Commission or W.Va Code section 16-20-1 et seqg.. The 45CSR13
rule does not include provisions authorizing the issuance of
permits which waive, or make less stringent, any limitations or
requirements contained in or issued pursuant to the SIP, or that
are otherwise "federally enforceabla . For these reasons, EPA
has determined that the state's 45CSR13 program meets the
requirements of critericon 3.

Criterion 4. The limitationas, controls, and requirements of the
state'yg operating permits must be permanent, quantifiable, and
otherwise enforceable as a practical matter.

Section 4.9 specifically requires the Chief to impose, or
incorporate, consistent with all applicable rules, enforcement
conditicons which assure that all emission limitations contained
within the permit are quantifiable, permanent and practically
enforceable. In reality, however, the requirement Zor permit
brovisions teo be quantifiable and practically enforceable must be
satisfied on a permit-by-permit basis. Individual permits which
contain terms and conditions which are not quantifiable or
practically enforceable, may be deemed by EPA not to be
“federally enforceable", Regarding “permanence”, section 11.3 of
West Virginia‘’s rule does provide that the issuance of a Title V
operating permit will operate to revoke an existing stationary
Source operating permit. Since many of the existing stationary
source operating permits issued will be to sources which are
seeking to avoid Title Vv permitting obligations, this “automatic
revocation” provision may never be triggered. However, some
sources may rely on limitations on potential emissions
established in existing stationary source operating permitg to
avoid other "major source” program requirements such as major
NSR, PSD, or Title III MACT standards and will trigger the
"automatic revocation” provisions. For these sources, the
superseding Title V permit would need to address such limitations
as applicable requirements (similar to how minor NSR permit
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conditions are addressed in the Title Vv permit}, or else place
the source at risk for violating applicable “major source”
program requirements. It should be clear that EPA does not
interpret the “permanence” requirement of this criterion in such
a way which would prohibit permit modifications, reissuance, or
revocations, for these elements are fundamental in all air permit
programs. Instead, permanence is considered in terms of
provisions having continuing mandates (i.e. that EPA has
assurance that the provisions are in effect through the life of
the permit and that any reissued permit will continue the
provisions in effect.) EPA is assured that sources that obtain
limitations on potential emissions in existing stationary source
operating permits will keep such limitations in effect, so as to
never be in violation of “major source” permitting or other
program requirements. For these reasons, West Virginia‘s program
satisfies the fourth criterion.

Criterion 5. The permits are igsued subject to public
participation. This means that the gtate agreesg, as part of its
program, to provide EPA and the public with timely notice of the
preposal and issuance of such permits, and to provide EPA, on a
timely basis, with a copy of each broposed {or draft) and final
permit intended to be federally enforceable. This procesgs must
also provide for an opportunity for public comment on the permit
applications prior to the issuance of the final permit.

The process for issuing 45CSR13 existing stationary source
operating permits is identical to the process for issuing 45CSR13
construction or modification permits evaluated above under the
heading "§ 51.161 Public Availability of Information.” These
procedures require public notice of the intent to issue a final
permit and the existence of a proposed permit for review,
submission to EPA of the proposed permit, and an opportunity for
public ccmment on the permit application prior tq the issuance of
the final permit. Although the rule does not specifically.
require the Chief to automatically submit a copy of the final
permit to EPA (as is required for propogsed permits), copies of
final permits will be available to EPA and the public pursuant co
the State Freedom of Information Act.

Federally Enforceable Permit Conditions for Hazardous Alr

Bollutants
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EPA has determined that the five approval criteria for approving
FESOPP programs into the SIP, as specified in the June 28, 1989
Federal Register notice, are also appropriate for evaluating and
approving the programs under section 112(1}. Although the June
28, 1989 notice did not address HAPs, this is because it was
written prior to the 1990 amendments to section 112 of the CaA.
EPA believes that the use of the game criteria for evaluating
programs for beoth criteria and hazardous pollutants is
appropriate since the approval criteria are not based or
dependent on pollutant, but on general program elements which
must be present for the program to be deemed minimally approvable
by EPA. In addition to meeting the criteria discussed above,
however, state programs must meet the statutory criteria for
approval under section 112(1) (5) of the CAA. This section allows
EPA to approve a program only if it: (1) contains adequate '
authority to assure compliance with any Section 112 standard or
requirement; (2} providesg for adequate resources; (3) provides
for an expeditious schedule for assuring compliance with Section
112 requirements; and (4) is otherwise likely to satisfy the
objectives of the CAA. An analysis of West Virginia’ SIP
submittal against the June 28, 1989 criteria is detailed above.
Each of the four statutory criteria for approval under section
112(1) (5) and how West Virginia's August 26, 1994 submittal
satisfies those criteria are discussed below:

Criterion 1. The program contains adeqguate authority to assure
compliance with any section 112 gtandard or requirement.

Although not specifically designed to do so, EPA believes that
West Virginia’s 45CSR13 program contains adequate authority to
assure compliance with section 112 regquirements. The program
specifically prohibits the Chief from igsuing permits for
construction, modification, or relocation if such action would
violate applicable emissions standards. The program alsoc
prohibits the Chief from issuing existing stationary source
operating permits if the operating provisions requested by the
source do not comply with applicable rules of the Commission (or
if acceptable compliance terms cannot be incorporated). West
Virginia has adopted specific regulations which incorporate
federal National Emissions Standards for Hazardous Air Pollutants
(NESHAPS) promulgated at 40 CFR Parts 61 and 63, and pursuant to
section 112, by reference. West Virginia adopts new EPA
promulgated section 112 requirements into State regulations on an
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annual basis. As discussed above, the Chief is prohibited from
issuing any permit which would vieolate such rules, or West
Virginia‘’s state-enforceable only air toxics regulation.

In addition to the nineteen (19) hazardous/toxic pollutants
specified in Table 45-13B of West Virginia’s SIP submittal, the
45CSR13 program includes in the definition of “regulated air

pollutant” “,.any other pollutants subject to an emissions
standard promulgated by the Commission including mineral acids in
45CSR7.” Thisg provision authorizes 45CSR13 permits to regulate

pollutants which are subject to section 112 emissions standards
promulgated 40 CFR Parts 61 and 63 which have been adopted into
West Virginia’sg regulations. Finally, in a letter dated
September 5, 1996, West Virginia specified that “...the 45CSR13
program has the authority to regulate sources of hazardous air
pollutants in a manner which is consistent with the requirements
of section 112 of the Clean Air Act.”

Criterion 2. The program must have adequate resources.

Regarding the requirement for adequate resources, West Virginia
has committed, in writing, in its Section 105 grant agreement
with EPA Region III to provide adequate regources for all air
program activities, including the issuance of 45CSR13 permits.
Further, West Virginia'’'s successful administration of a 45CSR13
new source review program since the early 1570’s further
evidences the State’'s ability to adequately administer and fund
this program. Finally, West Virginia has included in itg air
quality regulations under 45CSR22, provisions for the collection
of fees from sources applying for construction, modification, or
relocation permits. The applicable provisions of 45CSR22 reqguire
subject sources to pay an application fee of $1,000, in addition
to other fees based on the specific types of requirements the
applicant is subject to. . Thus, EPA _believes that West -Virginia
has adequate resources to support the 45CSR13 programs for HAPs,
and will monitor West Virginia’s implementation of the program to
assure that adequate resources continue to be available. 1In a
letter dated September 5, 1996, West Virginia specified that
“...[West Virginia] will continue to provide adequate resources
to administer the 45CSR13 program, in part, through resources
generated by the 45CSR22 ‘'Air Quality Management Fee Program’”,

Criterion 3. The program must provide for an expeditious schedule
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for assuring compliance with Section 112 requirements.

EPA also believes that West Virginia‘’s 45CSR13 program provides
for an expeditious schedule for assuring compliance with section
112 requirements. A source seeking a voluntary limit on its
potential to emit is probably doing so to avoid a federal
requirement applicable on a particular date. Nothing in West
Virginia’s 45CSR13 program would allow a source to aveoid or delay
compliance with the federal section 112 requirement if it should
fail to obtain an appropriate limit on potential HAP emissions by
the relevant deadline.

Criterion 4. The program is otherwisge likely to satisfy the
chjectives of the CAA.

EPA believes it is consistent with the intent of section 112 of

the CAA for States to provide a mechanism through which sources

may avoid classification as major sources by obtaining limits on
potential emissions.

IV. Concluaion

Based on the above analysis, EPA has determined that most of the
changes from the SIP approved versicn of 4SCSR13 pertaining to
minor new source review, and all of the new provisions pertaining
to the issuance of existing staticnary source cperating permits,
meet EPA’s criteria for approval as a revision to the West
Virginia SIP. However, the exemption of sources which have been
issued Title V permits from minor new source review does not
comport with the federal requirements of 40 CFR § 51.160. Also,
the new provisions related to issuing temporary construction or
modifications permits do not satisfy the federal requirements for
public participation of 40 CFR §51.161.

The approvability of West Virginia's revised 45CSR13 SIP
submittal is determined by evaluating the changes from the SIP
approved version only. However, the analysis revealed deviations
from EPA‘s 40 CFR Part 51 regulations which were “carried-over”
from the SIP approved rule. Independent of this rulemaking
action and consistent with the impending revisions to the 40 CFR
Part 51 regulations, EPA will work with West Virginia to address
these deviations.
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EPA has also determined that the revisions to 45CSR13 meet the
criteria for approval for federally enforceable state operating
permit programs and for approval under gection 112(l) of the CAA.

V. Recommended Agency Action

Based on the above conclusions and the gignificant level of
interest displayed by commenters at the State level, this SIP
revision package should be handled as a proposed partial

approval /partial disapproval acticn, with provisions for a 30-day
public comment period. Such an action will enable EPA to approve
and make federally enforceable the many updates and improvements
from the SIP approved version of the program, and at the same
time prevent serious relaxations of the SIP related to the
program’s scope and public participation requirements. Further,
this approach appears to be consistent with Bethlehem Steel V.
Gorsuch, 742 F.2d 1028 (7th Cir. 1984) since both the exemption
for Title V gources and the provisions authorizing temporary
source permitting are not part of the SIP approved version of
45CSR13.*° Approval of the existing stationary source Operating
permit program provisions into the SIP will provide existing
sources in West Virginia with a vehicle to become “synthetic
minors”.

EPA should also propose approval under section 112(1) of the CAA.
Approval under section 112(l) will enable 45CSR13 to establish
permit terms relating to HAPs which are federally enforceable.
Permits may also be used to limit a source’s potential emissions
allowing sources of HAPs to become “gsynthetic minors”.

Sequential processing will allow the public an adequate
opportunity ta comment an EPA’s analysis and proposed action.

e

1o In RBethlehem, the court held that EPA could not make the
SIP more stringent than was intended by state under the guise of
"partial approval," without following procedures of Clean Air Act
required for promulgating its own more stringent regulation.
However, the court clarified that EPA is able, in acting on
single regulation, to approve in part and disapprove in part if
the effect is to prevent the state from weakening its previous
(SIP)regulation.
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FOAM G513 - LASEA REPONRTERS PAPER & MFG, CO. A00-G2G-6213

ORIGINAL

BEFORE THE WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION
QFFICE OF AIR QUALITY

In the matter of:

PUBLIC EEARING ON PRCPCSED LEGISLATIVE RULE

45 CSR 13 v Permits for Construction, Modification,
Relocation and Operation of Stationary
Source of Air Pollutants, Notification
Regquirements, Administrative Updates,
Temporary Permits, General Permits, and
Procedures for Evaluation®

Transcript of proceedings had at a public
hearing in the above-styled matter taken by Missy L.
Young, Certified Court Reporter and Commissicner in and
for the State of West Virginia, at the West Virginia
Division of Environmental Protecticn, Office of Water
Resources', Conference Room, 1201 Greenbrier Street, East,
Charleston, West Virginia, 25305, commencing at 6:04 p.m.,

on the 12th day of October, 1995, pursuant to netice.
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PROCEEDINGEGS

MS. CHANDLER: This public hearing wiil
now come to order on this 12th day of October, 1999 at the
West Virginia Division of Envircnmental Protection, Office
of Water Resources’ conference rocm located at 1201
Greenbrier Street, Charleston, West Virginia.

The purpose of the‘public hearing is to
receive comments on the proposed rules filed in the

Secretary of State’'s Office on September 1st and September

8§, 1993 and noticed in the State Register on September 3rd

and September 10, 19299, The proposed legislative rules
are 45CSR8, 45C8RY, 45CSR13, and 45SCR24. The rules were
noticed in a Class I legal advertisement in both the

Charleston Daily Mail and Charleston Gazette, and notice

wag also sent to various individuals and organizations.

This public hearing is being held pursuant
to the provisions of 292 of the West Virginia Code and
Section 110 of the Clean Air Act.

My name 1is Jeanne Chandler cf the Public
Information Office of the West Virginia Division of
Environmental Protection. I will be the moderator for
these proceedings this evening.

In order to obtain separate transcripts

for each of the rules, the hearing procedure this evening

MISSY 1. YOUNG, C.C.R. (304) 584-2300
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will be to introduce each rule individually, ailow time
for cral comments and clese the hearing for that
particular rule. Written comments for any rule may be
submitted at the end of this public hearing tonight. For
those of you wishing to make oral comments, a sign-up
sheet is in the back and please, sign up now, befcre I
taks it up. Please limit your comments to five minutes.
Your comments will be made a part cf the rulemaking
record.

The court reporter is Ms. Missy L. Young,
if anyone desires a transcript of this proceeding, please
contact Ms. Young at 584-2300.

45CSR13 - "Permits for Construction,

Modification, Relocation and Operaticn Of Stationary

Sources of Air Pollutants, Notification Requirements,

Administrative Updates, Temporary Permits, General

Permits, and Procedures for Evaluation".

The purpose of this rule is to set forth
the procedures for staticnary scurce reporting, and the
criteria for obtaining a permit to construct and operate a
new staticnary source which is not a major stationary
source, to modify a non-major stationary source, to make
modifications which are not major medifications to an

existing major staticnary source, and to relocate non-

MISSY I,. YOUNG, C.C.R. (304} 984-2300
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major stationary sources within the state of West
Virginia.

Such construction, modification, or
relocation without a required permit is a violation of
this rule. This rule also establishes the requirements
for obtaining an administrative update to an existing
permit, temporary permit or a genefal permit, and for
filing notificaticns of changes not otherwise subject to
the permit requirements of this rule. The rule
establishes public participation reguirements as well as
procedures for the transfer, suspension and revocation of
permits.

The purpcose of 45C8R13 is to establish
permitting reguirements as stated akove. 45C8R13 is part
of the West Virginia State Implementation Plan approved by
the USEPA to assure attainment and maintenance cof
attainment with the National Ambient Air Quality
Standards. The revisgions proposed herein were initiated
by the 0ffice of Rir Quality as part of a broad effort to
modernize and streamline all the Cffice rules. The
current revision process is alsc intended to update and
harmonize this rule with other rules of the Office of Air
Quality. The proposed revisions are the result of a

thorough review in a stzkeholder process that was

MISSY L. YOUNG, C.C.R. (304) 984-2300
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inclusive of the Office of Air Quality, representatives of
the regulated community, concerned citizens and the
environmental community.

The floor is now cpen for public comment.
Please, identify yourself and affiliation, if any, prior
to making your comments. Mary Ellen O'Farrell?

MS. O'FARRELL: Good evening. My name is
Mary Ellen O’Farrell, and I'm here representing the West
Virginia Environmental Council. As a grassroots
environmental activist, a registered nurse, a West
Virginia citizen and a member of the Reg 13 rewrite
consensus group, I appreciate the opportunity to speak
here at this public hearing this evening.

It is indeed fortunate for West Virginia
and her citizens that this rewrite process was undertaken
as a consensus stakehclders process. It could have been
otherwise and we would all have been the worse for it.
While the meetings themselves were often lcng contentious,
frustrating and fatiguing, they offered participants many
opportunities to help shape the health, and indeed, the
future of our home state, and this was guite worthwhile.

Because what is at issue here is the
health of cur community, ©f our children and of our state,

itself. Although the finished reg, as it stands, is

MISSY L. YOUNG, C.C.R. (304) 984-2300
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certainly less than perfect. The West Virginia
Environmental Council stands behind it as a consensus
document . Areas dealing with public participation and
notification and pre-permitting construction activity are
sources of dissatisfaction and disappeintment for us. But
nevertheless, we will not withdraw ocur indcrsement of this
reg.

Industry does not need, and should not
demand, special favors in regard tc pre-permitting
construction activities, nor should legal adds be regarded
as adequate notice to ordinary citizens. These resources
and opportunities for participation in these processes are
much more limited than those, say, of such organizaticns
as the West Virginia Manufactures Association.

In light of the precblems still living
within this reg, I am loocking forward tc the establishment
of the citizens advisory council to the Office of Air
Quality, to help minimize future bamboozlement ¢©f citizens
when issues of air guality and relevant permitting
activities arise. And I wish to advance proposals here
thig evening for legal and technical adviscrs to be made
available to citizens at no cost to these citizens to
assist them through out these arducus processes.

Thank you very much for this opportunity

MISSY 1. YOUNG, C.C.R. (304) 984-2300
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to speak here this evening.

MS. CHANDLER: Thank you, Ms. O’Farrell.
Deirdra Halley?

MS. HALLEY: Good evening. My name is
Deirdra Halley, and I am the legislative director of the
League cf Women Voters of West Virginia. I have had the
distinctive honor and privilege of being a part of the
stakeholders group, that has reviewed and redrafted some
of the air guality regulations being presented tc the
legislature. The League of Women Voters of the United
States has a long and distinguished history of active
participation in the framing and implementation of the
Clean Air Act. The League fully supports the regulation
of pelluticn sources by control and penalties. We support
inspection and monitoring, full disclosure of pellution
data and incentives for sources to accelerate pollution
controls.

The League believeg that an effective
regulatory agency needs a vigorous enforcement mechanisms
and with sancticns for states and localities that do nect
comply with federal standards and substantial fines for
such noncompliance.

Abcut ten months ago I walked into my

first CAQ meeting and I was surprised tc discover that I

MISSY L. YOUNG, C.C.R. (304} %84-2300
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was one of very few people there representing the public.
T will admit, and I am sure that my colleagues in the
stakeholder group, will agree that the many, many hours,
that we spent in meetings that were far from exciting, but
were a very necessary task, the results at times, but we
all stuck it out.

At this time I wouid like to take a moment
to publicly thank the director of OAQ, and especially
Terry Poling and his assistants. They could not have been
more helpful or more pleasant to work with. The agency
provided us with specizal educational sessiong, materials
and answered any and all guestions for as long as it took
to make me understand the details of regulatory rules and
how we could make them work for everyones benefit. I was
very impressed to cbserve that the people who work for
DEP, protecting our air quality truly care about what they
are doing. And they endeavor to be fair and impartial in
enforcing the rules to the benefit of all West Virginians.

I believe that the new propcsed Reg 12 is
an overall imprcvement over the existing rule. Is it
perfect? Probably not. But we did enhance public
notification and in turn encourage participation in the
regulatory process. The proposed rule allowed companies

to so more prececnstruction and modification than the

MISSY L. YCOUNG, C.C.R. (304) 984-2300
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existing rule and I feel that this may prove to have been
a mistake, because of the inevitable equity argument that
will be uged in court if a permit is denied. On the other
hand, we are encouraging the addition of pollution
controls and allowing administrative updates to facilitate
permit changes for industry.

I am sure that theﬁreps from industry will
freely admit that they didn’'t get all of their proposals
in the new rule either. And envircnmental groups will
probably speak against Reg 13 because it does allcw some
increases in threshcold levels. Completed work product
that you see before you today is the result of nearly a
year of study, discussion and compromise between industry,
citizens groups and the Department of Environmental
Protection, Cffice of Air Quality.

The League will continue to participate in
stakeholder groups with DEP. We will actively lobby our
legislature to improve the revisions made to all
regulations presented for review in the upcoming secession
and we will make sure that cur elected officials know,
what a fine group of pecple we have protecting the gquality
of our air.

If you have any doubt of the importance of

the work done by the regulatory community, consider this,

MISSY L. YOUNG, C.C.R. (304) 584-2300
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you can buy bottled water, but everyone has to the breath
air or run around with an oxygen tanks on their backs and
look really foeclish. 1It’s been a pleasure for me to get
to know the folks at CAQ ancd I look forward to a continued
productive relationship between the League of Women Voters
and the Department of Environmental Protection.

Thank you, for allbwing me to make my
comments and I have two letters for the cfficial record.
Cne from myself and one from the national president of the
League of Women Voters.

MS. CHANLLER: Thank you, Ms. Halley. I
am sorry, I mispronounced your name. Mary Anne Maul.

ME. MAUL: I am representing the West
Virginia League of Women Voters and I would like address
the specific precess of regulator negotiations conducted
for Reg 13.

As I understand it this is the first time,
in this group of four regulaticns, that citizens
represented and participated in an effort to develecp a
propoesed rule. To it’s credit, the agency proposed and
implemented several innovative technigques to make the
meetings work. However procedural misunderstandings may
have undermined the prospect of the three party deal.

There were four rules that we attempted to geo by; rule

MISSY L., YOUNG, C.C.R. (304) 39B4-23200
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niumber one, all changes shoulid be written, rule number
two, all reasons should support change. As it turned out,
because these rules were consistently enforce and
followed. Environmental participants never would have
compromised to the extent that they did had we realized
that the industry would retract it‘'s concessions.

Rule number three, the agency should write
it’s own rules. And rule number four, the entire package
should be reviewed before finalizing the proposal. &n
example of the importance of this is that two provisions
taken together gives the big picture. The ability of
industry to build, a plan before getting a permit and the
edibility of the public to find out zbout it unless it is
a very large application means this. A plant can already
be built before the public finds out about it, but the
company can go toe court and get the permit because it’s
been built.

Facilitation is an art encompassing many
values, including fairness and firmness. In these regards
we have not quarrel how we were treated. And we
appreciate the added cordiality and the humor. However,
especially when lawyers are advocates and citizens seem to
have a voice, special technics have to be applied to

balance the players. Either the agency needs tc acquire

MISSY L. YOUNG, C.C.R. (204) 984-2300
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training facilitation or engage an outside facilitator
that has these skills.

So for future regulator negotiations
ground rules need to be enforced and cbeyed. Special
facilitation technics needs to level the playing field and
stakeholder education shcould continue to be available on
technical matters to inform the public. Thank you.

MS. CHANDLER: Thank you, Ms. Maul. Jeri
Hunt.

MS. HUNT: My name is Jeri Hunt and I am
-- I live in the Kanawha Valley and I am not really here
with any group, I just -- I am here representing everyone
I know who is concerned about our deteriorated air. And I
am not a technical expert, but I have learned enough to
know, and I have learned it in a very short time, that
there were days last summer when our air was worse than
the air in the Los Angeles basin, which is astounding to
me because we are such a small city.

Elevated levels of particulate matter
aggravate asthma, and asthma is a big preoblem in the
Kanawha Valley, especially in children. Also that parts
of the state are about to be declared out of attainment
for ozone. And I understand you make decisions that you

have to weigh health costs with economic benefits that --

MISSY L. YOUNG, C.C.R. {(304) 984-2300
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I think we lose all the way around.

We are already suffering health wise for
our poox air and I don’t see that this creates a very goed
climate for new business. Why would anybody want to move
here, to a state with a reputation for bad air, let alone
families. I don’t think anyone here would intentionally
move to a unhealthy community. I just think we need to
give everybody the choice to live in a healthy
envircnment. Thank you.

MS. CHANDLER: Thank you, M=z. Hunt.
Perry Bryant.

MR. BRYANT: Thank you, my name is Perry

ryant and I, along with my wife and occasionally my son,
live in the Kanawha Valley and we breath the air that we
are talking about tomight. I guess, there are a couple of
things that I would like to say, one, I would like to
express my appreciation for all of the work that the
League cof Women Voters has done on behalf of the citizens
of the Kanawha Valley and West Virginia’s zir supply in
generail.

Deircra Ealley, Mary Anne Maul and Mary
Ellen O'Farrell have done and outstanding job. I guess,
while I continue to have some real concerns, particularly

about the construction prior to a permitting process being

MISSY L. YOUNG, C.C.R. (204) 984-2300
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adopted and I would urge the agency to monitor that
process very closely so that industry does not abuse that
and end up with a facility that you would not have
permitted to begin with. But since it has been
constructed it becomes a fait accempli and that for intent
and purposes the agency is blackmailed by having to permit
a facility again, that they would ﬁot have done
originally.

But given the fact that these women have
done the hard work and have been there and participated in
these proceeding, day in and day out, on behalf of all of
the citizens of West Virginia, I can't stand up here and
say that their work product is not adequate. I can only
say -- may I express my apprecietion and support for the
regulations with the caveat that I hope the agency will
monitor, a; public participation and ability for the
public tc have meaningful input into the permitting
process. And, b; watch very closely those sites that are
constructed pricr tc the permitting process. With those
caveats, I would like to support Regulation 13. Thank
you.

MS. CHANDLER: Thank you, Mr. Bryant.

Denise Poole.

MS. POOLE: I am Denise Poole, and again

MISSY L. YOUNG, C.C.R. (204) 984-2300
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I representing the Ohio Valley Envircnmental Coalition,
other wise known as OVEC. 2And I attended a lot of these
meetings in the beginning, probably the first seven or
eight months and tried to keep up to snuff as much as I
could thorcugh my end cf the table there.

I found it, yes, to be grueling. We were
presented with draft after draft proposed by the regulated
industry and consistently consulted cur experts and looked
cver a voluminous list that industry considered, ncot only
minor but not even in need of a permit. We were the ones,
and the only ones consistently asking the question, What
about our health? What are the impacts of what we are
doing here? As far as Reg 13, as it stands right now, I
am greatly concerned about the same things I was
initially.

I went there wcndering what is this
process? What are they wanting to do with these permits?
Why do they feel like they don’t need them? 2aAnd I came
back with the same answer as to operate, not only as
usual, but have the standards relaxed. I think that is
going in the wrong direction. I am particularly concerned
about the public notificaticon. We tried from the
beginning to have better public notification and I don't

think that the average citizen looks at those legal adds.

MISSY L. YOUNG, C.C.R. {(204) 984-2300
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They gloss right over it. They need more -- the average
citizen wants cleaner air.

The allowance of the administrative
upcdate, there is a lot of latitude there and industry
pushed real hard for that. Increases in the threshold
levels, that’s wvery disturbing. I was opposed to that all
along and it’sg in there.

But I am grateful for the citizens
advisory commission and I do think that, from here on out,
none of us are going away and we will continue to have
input. 8o I don’'t whole heartedly support the whole
package, I think is very, very weak and again I think that
it does mean that the other direction. And I really can’t
wait for the day that we stop talking about, less
permanence, less steps to take, because every socurce,
minor or not, is still the source, and start thinking in
terms of zerc emissions.

We live a real chemical soup here feolks and
every emission adds a little spice to that. I am just
greatly disturbed by that and I hope that in the future we
can continue to go in a different direction. Thanks to
all of the stakeholders.

MS., CHEANDLER: Thank vou, Ms. Poole.

Robin Godfrey.

MISSY L. YOUNG, C.C.R. (304) 984-2300
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MR. GODFREY: I am Robin Godfrey. I
live on the west side, I am a board member of the Citizens
Action Group, but my comments are my own tonight. I was
born and raised here in this wvalley. I want to thank, in
particular, my wife, Mary Ellen O’Farrell, for the work
you have done on this and Mary Anne Maul, for the courage
and leadership that you have shown in this effort. Never
mind all of the laundry that I did while you were at the
meetings. As well as, Deirdra Halley and Connie Lewis,
I also want to thank, in a sense, this reg rewrite,
although, frankly, I can’t help but be suspicicus and grab
my billfold when I first heard about it, because it has
really brought to the fore, the importance of air quality
and the lack of it in this valley. Which got a big play
but tragically, because of the tragic event in Columbine,
was submerged the next day, because there was a large
article in the Gazette, just before the Columbine
disaster, about particulate matter in this valley.

I have two concerns, that I practice, I am
a lawyer here, in solo practice, and that is the idea of
adequate notice, which involves public invelvement. In
the environmental community we are really getting use to
the idea of these little teeny adds running one time and

the proponents of something, probably bad, going to happen

MISSY L. YOUNG, C.C.R. (204) 982-2300
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to the public at the publics expense. With the public,
sometimes, footing the bill, with their money or their
health or both.

Is that "Hey, you complied with the law".
Well, those old laws aren’t good enough. I think that
Governor Underwood unwittingly said it best when he
complained that, everything was more difficult when it was
made public. Kind of fits, distinctly, I thought.

My other concern is public healﬁh and when
we look at these regs, I think you have to ask the big
question, Is the air going to be clear or is it going to
be dirtier? If it’'s going to be dirtier, then as I heard
women shouting at the referee at Stonewall Jackson Junior
High, "You should be ashamed of yourselves". We should be
ashamed cf ourselves. It is a great disservice to the
long term interests of West Virginia, of which I think
most industry representatives are not, at all, concerned
about. Their are concernsd about the bucks today.

If the air is going to be dirtier, and
it’s already dirty enough, if you can say such a thing.

As Jeri Hunt pointed out, in some incidents, our air is
dirtier than Los Angeles, then it is really economic
development in reverse. And so we don’t want, down the

road, to be like Alec Guinness at the end of the Bridge of

MISSY L. YOUNG, C.C.R. (304) 984-2300




FOMM CSA - LASEIR AEPORTERS PARPEH & MFG GO 800 626-6313

10

11

12

13

14

15

14

17

18

13

20

21

22

23

24

13

the River Qui, when we really say to ourselves, What have
we done. Thank you.

MS. CHANDLER: Thank you, Mr. Godfrey.
Nerm Steenstra.

MR. STEENSTRA: I am Norm Steenstra, I am
the executive director of the West Virginia Citizen Action
Group. I just have a couple of comments. The most
remarkable thing that we have heard and will hear again,
is the time and effort that several individuals put into
this. I have never been in a situation like that, in a
meeting, where it was so remarkable that a group of
citizens sacrificed so much, I think for the pubklic good
and I think all sides, if this is indeed a conclusive
praocess, needs to recognize this. It’s a shame there is
no press here, the world is going to little note, or long
remember your efforts in this thing. But for almost a
year it seems like you have inspired all cf us in staying
with it, like a snapping turtle and I want to applaud --
well, vou know, this is not the mcst glamorous fun thing
to do and I think, from the environmental community, and I
hope the regulatcry community, you appreciate that because
it is all done on their time and all done with no access
outside of DEP to techniczal expertise.

One thing that I want to urge is, I have

MISSY IL,. YOUNG, C.C.R. {304} 9B4-2300
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been through these inclusive processes before, sometimes
they work, sometimes they don‘t. Always at the end
somebody bolts, or like a thief in the night, the last day
befocre the secession starts and the rules and regulations
committee, they set rules, somebody would try to change a
deal. And that’s going to happen, indeed, please have the
guts to stand firm. If this is indeed a consensus rule,
stand firm. It happens time after time an industry
lobbyist will give to the joint chairman or somebody in
that commurnity and come with a change, for the gueries the
whole deal, but it’s to late to stop the process.

But urge DEP, urge industry, I think it
would be rezlly interesting to begin tc make available
funds for citizens, like yourselves, like ourselves, that
could have technical expertise so that we could sit down
at a table and talk intelligently. All we hear is, we
talk of emotion that we don’t have the science behind us.
The reason we don’t have the science is everyone you
people whe were inveolved in it was doing it on their cwn
time.

I want to echo something that Perry Bryant said,
and this dces not despair any of the hard work that you
have done. I thinks that it’s terrible public policy to

begin construction before there is a permit. I think I

MISSY L. YOUNG, C.C.R. (304) 584-2300




FONMM TSN - LASFR RECONITERS PAPENR & MFG GO 000-62G-6 313

10

13

12

13

14

15

14

17

15

193

20

2]

22

23

24

21

heard Perry say, it’s blackmail, and it is. We have seen
time and time again, throughout the regulatory community,
a permit is not issued and no one has the guts to stop and
say, take that investment you just made, take that capitol
investment ycu just made a West Virginia -- that you are
going to create jobs and stop it, because you do not
conform to law. What’'s happened, historically, is DEP,
then and now, bends the rules and permits a facility, as
Perry said, that they never would have permitted in the
beginning.

One last time I applaud your efforts. I
wish the state of West Virginia had a thousand of you like
that.

MS. CHANDLER: Thank ycu, Mr. Steenstra.
Rick Eades.

MR. EADES: I am Rick Eades. I am here
today on behalf of West Virginia Citizens Action Group,
ditto for everything that Norm said about the
participation. I sat in on six of the meetings and two of
the educational secessions of the stakeholder group and I
was very impress by almost everyone in the room. I felt
there was a lcot te gain by that process.

However, I want te put something in the

context, on the public record tonight. The educaticnal

MISSY L. YOUNG, C.C.R. (304) 898B4£4-2300
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events that DEP offered were about all that we had to rely
on. Thank goodness, some of the members of this community
were able to dial up the phone and call a couple of
faculty members and get an occasional hour or two of
technical review.

It’'s hard to imagine, I have had 218
semester credits and I came in to thegse educaticonal events
that DEP put on on their ocwn time at night, twice for over
three hours each, which is six hourg of lecture and
education and I consider myself fzirly bright on the
uptake and I have worked in this arena with other
professionals many times. That’s completely insufficient.

There is no way we are prepared in a
technical or legal manner to be able to properly
contribute. ©So when I ditto everything that Norm said, in
particular challenging industry to consider, since we
realize what’s happening with the state, that it might be
in all of our best interest if we were provided with
funding to have some expertise.

I know this was part of the process too,
that we spent two or three meetings on a de minimus list.
For those of you who don’t know what that is, that is
many, many maybe 106 different categories we looked at,

that we were potentially not geing to require permits for,

MISSY L. YOUNG, C.C.R. (304) 984-2300
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because there was to little contamination coming from
those types of things. Anything from bathroom exhaust up.
Well, six hours of education, I think they offered three
of those training events, are to be applauded. You
couldn’t get that anywhere else in the valley that I know
cf. We were fortunate to have it, and it’'s still not
enough, we were completely out manned.

We did spend an undue amount of time on
many, many issues in the process and I am not sure if
that’s intentional or not. I don’'t want to stand here an
actuation that I can’t back up. But it sure does geem to
speak to an interest sometimes on industry’s part, to
spend a long time on issues that they can only win on
while we were two weeks from concluding an eight month
process and had not gotten to public participaticn yet.
To Mary Anne Maul’s credit, she had dug up references for
vary innovative for public participation, including
display adds for large facilities where the average
citizen could participate.

We ask DEP about public participation and
we were told that most of the permit notices, there was no
response from the public, simply because we could get no
response. So we had an opportunity for innovation for

public notice here that went by the bocks. I would say

MISSY 1. YOUNG, C.C.R. (304) 984-2300
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let’s plan to revisit, let’s plan to revisit those
provisions cf the reg in the future as we learn the public
is not being served.

Finally, I think that these processes can
be beneficial, but something is c¢ritical to this
stakeholder process being beneficial and that’s goocd
faith. I think the citizens bent over backwards in good
faith and will not get credit for it nor will they be
recognized in the legislative secession for the following
compromises. In tense compromises in this
preconstruction, that would help industry, we understand
some of the rational behind it. But, still we worry about
it being misused. Compromises in the de minimus list,
compromises in the public participation, comprcmises in
administrative updates and trying to give back industry at
least some good faith effort, we did not feel like, in
many cases, and I can’'t count them on one hand, where I
felt like it was returned. In fact with two weeks left in
the process we were confirmed with a memo in writing, that
reneged on every single chapter and verse of eight months
of work, in writing, from and industry representative,
with two weeks to go in the process. That is not good
faith. I think in order to have good faith, two things

need to happen, industry needs to give us credit for those

MISSY L. YOUNG, C.C.R. {204) 984-2300
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compromises and we need to work harder to get compromises
iike and back from industry. The only way we are going to
do that, is with technical assistance. We can not come in
here, no matter how educated or experienced we are and in
six or eight hours of education, caught up, and be egual
players at that table. Thank you, very much,

MS. CHANDLER: Thank you, Mr. Eades.
Vince George.

MR. GEORGE: I just got a -- my name is
Vince George, I am a lobbyist, political scientist and a
political junkie, as well. I have fcllowed these
processes and like also to commend the folks who have
spent a lot more time on it than me. But I want to run
through a couple of things that I have gleaned from the
coverage of these issues and things that I would like to
see as a citizen occur and haven’t.

One, would be endorsing what Perry Bryant
wasg talking about and I think it was a reasonable
expectation before construction would be undertaken for
any kind of new facility that we would have all of the
permits in place. I mean, I liken it to giving people
drivers licenses who haven't passed their driving test. I

think that is a fair comparison.

So that’s one issue. Anether is that in

MISSY I,. YOUNG, C.C.R. {304) 984-2300
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terms of out of attainment I wanted to endorse what Jeri
Hunt said and that is that it is an economic development
issue. 2And also to mention, I grew up in this valley and
I have wondered what it is that ccllects on my car and on
my apartment and on my home and what I have taken
{inaudible). I think everybody should consider that and
consider what kind of mix we are living in and what we are
leaving for younger people. 2And alsc in comparison to
where I live now. I live in Mcrgantown and it’s one of
the most, historically, one of the most tetally
industrialized areas on the earth. There is still a lot
on contemplation about what we have made there.

Also, I also want to comment on adequate
notice and the fact c¢f, what are deemed to be legal
noticeg, I don't consider them to be adeguate. I think
those are things that were things that were done in years
gone by to, essentially, keep the public out of the
process and I would like to have those kinds of things
remedied and consider exactly what is legal and what might
be more cf a fair and good faith kind of neotice.

Finally, I would like comment on something
I heard Mary Ellen O'Farrell say one day, that has stuck
with me from the time that she said it at an Office of Air

Quality meeting, that the way the current set up is

MISSY L. YCOUNG, C.C.R. (304) 984-2300




FOBM CSR LAGER AEPOATENS PAPER & MFG GO B00-62R-6313

10

11

12

13

14

15

14

17

i5

13

20

21

22

23

24

27

everyday is industry day. The way that we have the
different lobbyist and different technical experts and
have a lot, in equity, in terms of the process with the
citizen inveolvement, and expectaticns of work to do.

The idea that there is an equal playing
field here, there simply isn’‘t. I think that the idea of
everyday being industry day is a fair comment and I would
like to just see the things I mentioned be considered as
things that would, at least, go sometimes or in some
direction towards egualizing the playing field for citizen
across the state.

Thank you, very much.

MS. CHANDLER: Thank you, Mr. George.
David Flannery.

MR. FLANNERY: Thank you. I would like
to open by extending my thanks and appreciation to DEP for
undertaking the simpler process and for that matter,
Governcr Underwood for supporting that process as it
unfolded, it was & significant, almost experiment, the way
that it occurred. Certainly, unprecedented in anything
that I have been inveolved in and I think that it worked.
It had it’s moments and not without pain, but it worked.

I am here today to speak for the Chamber

of Commerce, active participants in the entire process.

MISSY L, YOUNG, C.C.R. (304) 984-2300
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We are mightily concerned about Reg 13, concerned about it
principally because it has no federal counterpart.
Concerned about it because it effects every operation that
business and industry is engaged in down to the smallest
of the sources, smallest of the activities that we have
to confront and we have to deal with.

The concern about that is that every time
industry has to move in to the market place and respond to
oppoxtunities that are there, we have to deal with Reg 13.
And we have to deal with it, in a way that, not only
enakles business and industry to move in the marketplace,
but does it in a way that prctects public health. The
harsh reality of it is that with out business and it’s
ability to compete, West Virginia and it’s entire
environment is affected. We look for a regulation that
finds the right balance between those., Much of the issues
that industry is concerned about in this regulatiocn don‘t
have anything to do with increased pollution. They are
process issues.

We believe that we have come to terms with
the stakeholders on a number of those issues. We are
pleased that we were able to support the public notice
change that i1s in the current rule. On &ll of the issues

that we believe we had agreement on, we continue, to this

MISSY I.. YOUNG, C.C.R. (304) ©984-2300
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day, to support those changes. There were many issues in
the procegs, however, that were left unresoclved and as to
that we understand that the ground rules are, were and
are, that we may continue to raise those, that wcould be
fairly within the scope of the rule.

Comments that we are presenting tonight,
in writing, time doesn’t permit me to get in to them in
cral comment. We are bringing a number of them to the
attention of the agency and we urge ccontinued attention to
that as we go through the rule making process. We are
pleased to explain those and debate those at whatever
public fcrum is present, look forward to the dialog, lock
forward to continuing the process of stakeholder
involvement in these issues in the future.

MS. CHANDLER: Thank you, Mr. Flannery.
Would anycne else like to comment on the rule 45C8R137?
There being nothing further, this public hearing feor
45CER13 is concluded.

{WHEREUPON, the public hearing

was concluded.)

MISSY L., YOUNG, C.C.R. (304) 984-2300
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BEFORE THE WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION
CFFICE OF AIR QUALITY

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

I, the undersigned, Missy L. Young, a
Certified Court Reporter and Commissicner within and for
the State cof West Virginia, duly commigsicned and
gualified, do hereby certify that the foregoing is, to the
best of my skill and ability, a true and accurate
transcript of all the proceedings had in the
aforementioned matter.

Given under my hand and cofficial seal this

15th day of October 1559.

Certified Court Reaﬁyter
Commissioner for thé /State of>West Virginia

My commission expires April 15, 2008.

MISSY L. YOUNG, C.C.R. (304) 984-2300
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PUBLIC HEARING AND
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On_Tuesday, Qctober
12, 1999 beginning at 6:00
R-m., the West Virginig
Division of Environmen-
tal Protection, Office of
Air Quality will hold o'
public hearlng on pro-
posed revisions to the fol-
towing legislative rules:

45CSRE “Ambient Air
Quality Standards for Sul-
fur Oxides and Particy-
lata Matter :

45CSRY “Rules Perfain-
Ing to Ambient Aijr Quali-
ty Standards for Carbon
Monoxide and Ozone’

45CSR13 “Permuts for
Canstruction, Modifica-,.
ffon, Relocation and Ops-
on of Stationgry

| Sources of Air Poallutants,

Notification Require.
ments, Temparary Per-
mits, General Permits,
and Procedures for Eval-
uation””

45CSR24 “To Prevent
and Contral Emissions
rom Hospital; Medical/
Infectious Waste Inciner.
dafors”

Upon authorization and
Bromulgation of revisions
to 45CSRE, 45CSRY and
45CSR13, the Office of Air
Quality will seek federal
approval of the ryje
change by the U.S. Envi.
ronmental Protection
Agency for inclusion Jn
the State Jmplementation
Plan for the Federal
Clean Arr Act.

Upon authorization and
pPromuldotion of revisions
ta 45CSR24, the rule wilf
be submitted to the U.s,
Environmental Pratec.
tion Agency for approval
G5 part of the State’s Plan
for Hospital/ Medical/ In-
fectious Waste incinerg-
tors, pursuant to section
111(d) of the Federal
Clean Air Act, and aisg
included in the State’s re-
quest for delegafion of
avthority ta imriement
und enferce 40 CFR Part
40 Subpart Ec.

The hearing wili be held
at the Division of Envi-
ronmental Frotection, Of-
fice of Water Quality —
Conference Roorn, 1201

e
and is open to the public.
Written and oral com-
ments will be occepted
urtil the close of the
hearing on October 12th
and will ba made a part
of the rulemaking record.
Caomments will not be ac.
cepted by e-mail. The
public may submit writ.
ten comments by mail,
facsimile (304-558-3287) ar
other delivery to the Of.
fice of Air Quatity
through Octoher 12th for
Iinclusion Ip the
rulernaking record at the
following address:

EdwardhKf. Krope,

Chie
Office of Air Quality
1558 Washington St., E.
Charleston, WV 25311.2599

Camments submitted
by mail must he post-
marked by October 12,
1999. Copies of the pro-
posed legislative rules for
45C5RE, 43CSRY, and
ASCSR24 will be availabie
for public review on or
before September 3, 1799
at the Office of Air Quali-
¥'s Charleston office at
the above address. Copies
of the proposed legisia-
tive rule for A5CSR1I wiil
ke available for public re-
view an or hefere Sep-
tember 87:1999wat the
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45CSR13

PERMITS FOR CONSTRUCTION, MODIFICATION, RELOCATION AND
OPERATION OF STATIONARY SOURCES OF AIR POLLUTANTS, NOTIFICATION
REQUIREMENTS, ADMINISTRATIVE UPDATES, TEMPORARY PERMITS,
GENERAL PERMITS, AND PROCEDURES FOR EVALUATION

RESPONSE TO COMMENTS

On October 12, 1999, the Division of Environmental Protection (DEP), Office of Air Quality
(OAQ) held a public hearing to accept oral comments on proposed changes to 45CSR13 - “Permits
for Construction, Modification, Relocation and Operation of Stationary Sources of Air Pollutants,
Notification Requirements, Administrative Updates, Temporary Permits, General Permits, and
Procedures for Evaluation.” The OAQ received written comments on the rule from the West
Virginia Chamber of Commerce; Union Carbide Corporation; CDX Gas, LLC; Consolidation Coal
Company; Kanawha River Terminals, Inc.; West Virginia Mining and Reclamation Association;
Mary Anne Maul, WV League of Women Voters; Tom Jarrell; West Virginia Oil and Natural Gas
Association and Independent Oil and Gas Association; American Electric Power; West Virginia
Manufacturers Association, GE Plastics; the United States Environmental Protection Agency (U. S.
EPA) Region IT; and Deirdra L. Halley, League of Women Voters enclosing comments by Carolyn
Jefferson-Jenkins, President. In addition, eleven (11) persons commented at the public hearing
concerning OAQ's proposed 4SCSR13. The proposed rule was the subject of extensive stakeholder
discussions, and the OAQ believes a consensus was reached by the stakeholders on many important
issues, although not all. The OAQ has summarized the comments and provides the following
responses.

L Commenter: West Virginia Chamber of Commerce

COMMENT A, Permit Determination Notification
Commenter requested that section 5.13 of rule be deleted and proposed a
revision that would convert it to an optional regulatory mechanism and allow
the provision to be used to seek voluntary restriciions on operations.

RESPONSE A. OAQ disagrees that subsection 5.13 should be deleted but does agree there
should be an optional mechanism for a source to notify the agency and
request a permit determination. The QAQ agrees that the legal obligation is
on the source to obtain any required permits under this rule. Subsection 5.13
has been revised accordingly. A new subsection 5.14 has been added to
require sources with such changes to maintain records for two (2) years and
make them available upon request. OAQ believes this will allow it to keep
track of any such changes to the extent deemed necessary.

COMMENT B. Hazardous Air Pollutants
Commenter believes OAQ is trying to expand its regulation of hazardous air
pollutants. Commenter proposes that the first sentence of section 13 be




RESPONSE B.

deleted, that the fourth sentence of section 15 be revised to provide that any
MACT requirement be incorporated into a Regulation 13 permit when
appropriate; and, that section 15 provide that its provisions not be made
applicable to such sources unless and until « MACT is determined jor those
sources and then only for hazardous ir pollutants covered by that MACT,

OAQ responds that the current rule covers almost all of the 188 air pollutants
considered hazardous by the U.S. EPA (HAPs) by virtue of their being either
volatile organic compounds (VOC) or particulate matter (PM). (The
emission of 6 pounds per hour of VOC and PM requires a construction permit
and 2 pounds per hour or 5 tons per year a modification permit under the
current rule.) OAQ believes, however, that HAPs are potentially harmful
enough to warrant an express inclusion in the rule for all 188 HAPs and that
a smaller threshold of 2 pounds per hour or 5 tons per vear is reasonable to
require a permit from a new source, considering the nature of these
pollutants. (Although please note that the threshold level for a modification
mvolving HAPs remains the same as in the current rule).

This revision to the rule will provide the agency with the regulatory
mechanism to monitor sources with HAPs and keep track of the amounts of
these pollutants being emitted into the ambient air. This is the primary
purpose behind the language in subsection 15.1 of the proposed rule which
requires a source applying for a permit to include information in its
application on the nature and extent of any HAPs for purposes of establishing
an inventory of these pollutants.

Sigmficantly, the rule does not allow the agency to impose any controls on
a source which are more stringent than any controls or limilations required
pursuant to federal law. (See section 15 of the proposed rule).

Regarding the issue of the rule being more stringent than a federal counterpart
regulation (also raised by the commenter), there is no direct federal
counterpart rule establishing a minor source permitting program, and thus the
argument does not apply. Even assuming there is a federal counterpart,
however, the rule is not more stringent since it does not authorize the OAQ
to impose more stringent controls, but merely provides a way for the OAQ to
keep track of HAP emissions.

In addition to questioning the rule’s express inclusion of the 188 HAPs, the
commenter proposed that the first sentence in subsection 15.1 be deleted as
duplicative. OAQ has added language to this sentence to clarify that the
information on HAPs is to be submitted by way of the permit application,
thus not being redundant. The other suggestions on section 15 have been
adopted and the language modified accordingly.



COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

COMMENT E.

RESPONSE E.

COMMENT F.

RESPONSE F.

COMMENT G.

Administrative Updates Final Action

Commenter urged that the time lines of authorizing a requested
administrative update be addressed by changing section 4.1.b. to provide that
the Director shall take action on such request within 60 days of its receipt or
provide that final action on all Class I administrative update requests shall
be taken within 60 days and that action on Class Il administrative updates
may be taken within 60 days.

OAQ agrees with the second option stated by the commenter and has revised
the language accordingly.

Administrative Updates Immediate Implementation
Commenter proposes language to allow Class I administrative updates to be
implemented immediately upon their filing at the sole risk of the permittee.

OAQ agrees and has added a new subsection 4.5 to so state.

Permit Condition Authority

Commenter urges that OAQ not adopt the proposed change in section 5.11
and delete the words ‘and other documented relevant information” from the
[final version of the rule.

OAQ has deleted the subject language in response to the concern that the
language is too broad or vague and may allow the Director to rely on
information not particularly relevant. QOAQ notes, however, that it believes
it is appropriate to utilize information obtained from other similar sources
with similar operations or control devices in order to fulfill its statutory
obligations in processing permits.

Stationary Source Threshold

Commenter objects to the perceived changes fo the definition of stationary
source related to volatile organic compounds and regulated air pollutants
and urges that the words “or five (3) tons per year” be deleted from this
definition.

Upon further consideration of this issue, OAQ agrees that 5 tons a year may
be too small to require a permit and so has revised the language to increase
the “trigger” to 10 tons a year.

De Minimus Source Category for Criteria Pollutanis

Commenter is supportive of the inclusion of a Tier Il de minimus source
category related to criteria pollutants, but believes the language describing
that category and the definition of ‘de minimus source” itself creates much
confusion and inconsistency about the proper meaning of the category. The
commenter urges that the term ‘aggregate” be deleted from section 2.6 and
offers revised language. The commenter also urges that the words “aggregate




RESPONSE G.

COMMENT H.

RESPONSE H.

COMMENT I.

total” be deleted from Item 5 in Table 45-13C.

In light of the changes QAQ is making to subsections 5.13 and 5.14, the Tier
1T de minimus list {(which sources were required to keep records) 1s no longer
necessary. Therefore, subsection 2.6 has been revised accordingly. The
remaining language in subsection 2.6 has been revised as the commenter
suggested, including the reference to a “common pian.”

De Minimus Source Category for HAPs and TAPs

Commenter is supportive of the inclusion of a de minimus source category of
sources of toxic air pollutants and hazardous air pollutants but has the
following concerns. First, commenter believes stakeholders agreed that such

category would be included as a Tier I category, not Tier I and, second,

commenter proposes that the category be moved back to Tier [ and offered
revised language, “. . . total for each all toxic or hazardous air pollutant

From-allenrission-sowrees that are an integral part of such emission units.”

See Response 1. G.

De Minimus Source Category for R&D Units

Commenter proposes that a new Tier I De Minimus source category be
created for R&D units, because of the very small amount of pollutants
emitied and the high degree of flexibility that is needed for their operations.

RESPONSE 1. OAQ points out that the revisions to section 11 relating to temporary permits may be

COMMENT J.

helpful for the more expedient permitting of R&D sources. However, OAQ
is amenable to considering whether R&D sources should be treated as de
minimus sources and suggests that this may be an appropriate issue to be
taken up by an Air Quality Advisory Committee to be formed in the near
future.

Permanent Shutdowns

Commenter has an issue of concern in section 10.4 shutdown language.
Commenter believes the issue of concern can be best addressed by relocating
this provision into section 5 of the rule and changing its provisions so that
a source can make a demonsiration to the Director as to the reasons why a
source should not be considered permanently shutdown.

RESPONSE J. OAQ agrees and has moved the language from the definition of “stationary source”

COMMENT K.

to subsection 10.5; the language has also been revised.

6 pph Threshold Waiver

Commenter urges that a mechanism be created to allow a source to make a
demonstration to the sole satisfaciion of the Divector that increases which
exceed 6 pounds per hour, but which are less than 5 tons per year, are not
significant and in which case those changes would not be subject to the




RESPONSE K.

COMMENT L.

RESPONSE L.

COMMENT M.

RESPONSE M.

COMMENT N.

permitting process related to modification.

OAQ understands there may be situations where this flexibility is appropriate
but believes the issue needs further study. Therefore, OAQ suggests the Air
Quality Advisory Committee consider this issue further.

Regulated Air Pollutant Criteria
Commenter points out that the definition of regulated air pollutant contains
new subsections, 2.21.c, 2.21.e and 2.21.f, which add specific new pollutants
to the definition of a regulated air pollutant and suggests changes o restore
the definition to its original form.

Regarding the subdivision pertaming to HAPs, see Response LB. In addition,
the current definition in the rule already includes the 188 HAPs insofar as
they are “subject to an emission standard...” (See current §2.21.d. and
45CSR34.) Likewise, the addition of a specific subdivision for NSPS
pollutants merely clarifies the current rule insofar as they are subject to
45CSR16. These two new subdivisions, along with the one for ozone-
depleting substances, will make the QAQ’s minor source permilting rule
consistent with the Title V operating permit rule at 45CSR30 which will
facilitate using Regulation 13 permits as synthetic minor permits and the
parallel processing of modifications under both programs.

Permit Application Incorporation

Commenter expressed concern that to the extent that a Director seeks to
establish as a permit condition, a matter that is contained within a permit
application, the Director should be called upon to specifically identify what
part of the permit application would constitute a condition in the permit.
Commenter proposed language to section 5.11.

OAQ has agreed to add language to subsection 5.11 which requires the
Director to specifically mention portions of the application the agency intends
to make permit conditions, other than plans and specifications. OAQ
believes it is inherent in the permit issuance process that the plans and
specifications submitted in a permit application must be adhered to unless the
permit is subsequently revised (see subsection 10.3). A person may request
either an administrative update or a modification, whichever is appropriate,
to reflect any changes in the original plans and specifications submitted to the
agency.

Subchapter Il Sources
Commenter urged that a provision be added to the scope which states that
Regulation 13 does not vegulate nonroad engines, nonroad vehicles, motor
vehicles and other emission sources regulated under Subchapter Il of the
Federal Clean Air Act.




RESPONSE N.

COMMENT O.

RESPONSE O.

COMMENT P.

RESPONSE P.

COMMENT Q.

RESPONSE Q.

COMMENT R.

RESPONSE R.

OAQ agrees with this comment and has included the suggested language in
subsection 1.1.

Storage of Equipment On Site

Commenter urged OAQ to make subsections 5.1 and 3.2 clear that the
changes made to this rule are intended to authorize the temporary storage of
material on-site in advance of permit issuance.

OAQ does not agree with this comment and points out that the proposed
language was thoroughly discussed in the stakeholders group. OAQ believes
the criteria in subsections 5.1 and 5.2 significantly broaden the concept of
commencing construction under the rule and establish an appropriate
demarcation between activities that must be permitted and those that do not.
OAQ also notes that several other commenters were concerned that the
revisions to the rule in this regard allow too many pre-permitted activities to
occut.

Incorrect Cross Reference
Commenter states that OAQ should change the cross reference in subsection
10.4 to read, “W.Va. Code §§22-5-1 et seq.”

OAQ disagrees. Although the rule has been revised to make this change in
other sections, the reference to the entire DEP Code is appropriate here to
make it clear that possession of a Regulation 13 permit does not relieve a
person of any other DEP requirements which are applicable.

Air Quality Demonstration

Commenter supports language in section 4.3 which addresses the critical
issue of the extent to which a source would need to submit information
assessing potential impact on ambient air quality and that no such
information would need to be submitted by the permittee unless there was a
determination by the Director that there was a potential for significant
ambient air quality impact.

No response required.

Exempt Di Minimus Sources From Permitting

Commenter strongly supports the proposed changes to Regulation 13 that
has a list of sources that, by the rule’s own terms, are deemed to have
insignificant emissions and/or be sources that do not usually have
quantifiable emissions which can be practically regulated in determining
potential to emit or actual emission changes for the purposes of determining
whether a permit is required under this rule.

No response required.



COMMENT S.

RESPONSE S.

COMMENT T.

RESPONSE T.

COMMENT U.

RESPONSE U.

COMMENT YV,

RESPONSE V.

COMMENT W,

RESPONSE W.

COMMENT X.

RESPONSE X.

COMMENT Y.

RESPONSE Y.

Modification Trigger at 6 pph
Commenter supports the change in the ‘modification” threshold from 2 pph
{o 6 pph of volatile organic compounds and regulated air pollutants.

No response required.

Incorporation of Federal VOC Definition
Commenter strongly supports the proposal by OAQ to incorporate by
reference the U. S. EPA definition of “volatile organic compound. "

No response required.

Pre-permitting Work

Commenter supports the provisions which have been added to section 5.1
which authorize a number of activities to occur in advance of the issuance of
a permit.

No response required.

Public Notice

Commenter supports the wholesale revisions which have been incorporated
into section 8 which eliminate the unprecedented rwo-step public notice
process.

No response required.

Temporary Permits

Commenter supports the proposed revisions to section 11 which provide for
the issuance of temporary permits, not only in the case of experimental
testing, but also in the case of commercial development and other temporary
purposes.

No response required.

De Minimus Source Authorization
Commenter supports the list of de minimus sources established and
encourages future expansion and development.

No response required.

Administrative Updates
Commenter stated that the new section related to administrative updates
represents an important regulatory development.

No response required.



II. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

II1. Commenter:

COMMENT A.

Union Carbide Corporation

Permit Determination Notification

Commenter is concerned about the proposal to make all hazardous air
pollutants regulated under section 112 of Federal Clean Air Act “regulated
air pollutants, “section 2.21, and believes this proposal will require advance
notification to the OAQ of any change in the method of operation of an
emission unit which increases emission or results in the emission of a
hazardous aiv pollutant by 0.1 pounds/hour. The commenter believes the
number of notifications required for a research and development facility will
be excessive.

See Response 1. A. explaining that advance notifications are no longer
required, but optional, and Response I I, regarding R&D activities. Also see
Response LL. regarding HAPs.

De Minimus Source List

Commenter does not understand the OAQ' intent in requiring that all de
minimus sources from Tler II equipment be aggregated, quantified and
monitored for purposes of determining whether a modification or
construction has occurred.

See Response 1. G. In light of the changes to subsections 5.13 and 5.14
(Response I. A.), the Tier II list has been eliminated.

Commenter asks OAQ to consider including individual vesearch and
development laboratories at a technical center, such as Union Carbide, as
Tier I “De Minimus Sources” and, in the event OAQ cannot agree to exempt
research and development laboratories as Tier 1 “de minimus sources,” the
commenter requests that OAQ add a new Tier Il item to Table 45-13B.

See Response . .

Potential to Emit

Commenter believes it will be a major detriment for research and
development facilities if potential to emit must be calculated for each of these
changes and a notification and/or permit modification application filed.

See Responses I. A.and [ L

CDX Gas, LL.C

Thresholds for "Modification " and “Stationary Source”
Commenter suggests that these provisions be changed in one of the following
ways. (1) eliminate the 5 TPY threshold in both provisions or increase it fo




RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

a more rveasonable level; (2) add a proviso to the effect that the 5 TPY
threshold does not apply to units which are presumed to operate for 8,760
hours per year; or (3) allow sources to petition the Director, on a case-by-
case basis, for an exception to the TPY permitting threshold, where source
construction or modification would not trigger the pounds/hour permit
threshold but would exceed the 5 TPY limit to an insignificant extent.

See Response L. F. explaining that OAQ has increased the tons-per-year
threshold value to 10 TPY for stationary sources emitting VOC and criteria
pollutants. Also, a corresponding change has been made to the threshold for
modifications involving regulated pollutants other than HAPs and Table 13A
pollutants.

In-Kind “Replacement” of Natural Gas Compressors

Commenter believes the proposed new provision is troubling and confusing
Jor several reasons: (1) in determining whether modification thresholds are
reached the only appropriate comparison is between future potential to emit
and current potential to emit (for grandfathered units without permits) or
current allowables (for units with permits), and, (2) there should be no doubt
that where a change to a facility involves replacement with a like-kind
emission unit (one engine with another of same or closely similar design), the
potential to emit of the existing engine should be considered in determining
whether there has been an increase in potential (o emit.

Paragraph 2.17.1.2 covers like-for-like replacement of equipment and clearly
states that such replacement is not a modification.

Paragraph 2.17.£.6 has been added in recognition of the fact that the natural
gas industry was not regulated by Regulation 13 prior to 1994 and, therefore,
has the largest number of “grandfathered” and unpermitted sources. When a
source has no permit or otherwise enforceable limitation of emissions, the
OAQ has always used the actual to potential test to determine if the
medification “trigger” levels will be exceeded. This is done in accordance
with EPA policy. For an existing source, the average of the last two years'
actual emissions can be documented by company records and/or testing. A
source that is several to many years old will have lost efficiency and not
maintained its original potential to emit. Also, to protect ambient air quality
standards, the actual air quality impact of a change must be based on the
actual current emissions when compared to the new maximum potential to
emit.

Quantification, Monitoring and Aggrecation of “Tier II” De Minimus Sources
Commenter states that requiring the quantification, monitoring and
aggregation of “Tier II” de minimus sources is unduly burdensome and
inconsistent with the apparent purpose of recognizing the existence of de
minimus sources.




RESPONSE C.

COMMENT D.

RESPONSE D.

COMMENT E.

RESPONSE E.

COMMENT F.

RESPONSE F.

COMMENT G.

RESPONSE G.

See Response L. G.

Deboitlenecking De Minimus Activities
Commenter is concerned that the term “debottleneck” is not further defined.

This particular language has been deleted from the rule.

Definition of Regulated Pollutants

Commenter believes it would be helpful if the proposed subsections 2.20.c
and 2.20.f included language to clarify that the OAQ only intends to treat a
pollutant as “regulated” for the source categories specified in the NSPS or
NESHAPs for that pollutant.

OAQ does not believe this clarification is necessary or appropriate in the
definition of “regulated air pollutant.” The purpose behind this particular
term is to list the universe of pollutants somehow addressed in the rule.
Response LL. further explains why consistency between the Title V list of
“regulated air pollutants” and the list under 45CSR13 is important. OAQ
points out that the significance of the term “regulated air pollutant” may not
be as great for the issue of permit applicability (i.e., “stationary source”) as it
is for the issues of applicable permit conditions and changes to the source
involving new or increased regulated air pollutants. Other portions of the
rule must be considered to fully understand what the rule states with respect
to these latter issues.

Administrative Updates

Commenter strongly supports and appreciates the OAQ's willingness to
eliminate unnecessary delays associated with minor, insignificant permit
changes, but believes the proposed procedures for making administrative
updates as set forth in section 4 can be greatly simplified.

OAQ believes it has further simplified the language in section 4.

Commenter states that allowing the Direcitor to deny an administrative update
in subsection 4.1.1a should be deleted and believes there should be no option
for the Director to deny a change fitting within any of the categories in
section 4.2 on any grounds other than that the requested change constitutes
a modification. Further, to preserve the rights of a permittee, all denials
should be subject to appeal, contrary to the proposed subdivision 4.1.c.

OAQ disagrees. The Director must have the authority to deny a request for
a change to an existing permit. There is necessarily some discretion and
judgement involved in the determination of whether to modify a permit
pursuant to this section. Secondly, OAQ does not believe the denial of a
request for an administrative update should be appealable to the Air Quality
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COMMENT H.

RESPONSE H.

COMMENT I.

Board, for the basic reason that a source does not necessarily have a legal
right to have a permit modified, once it has been issued and any appeals
exhausted. This comports with the statutory provision regarding appeals of
permitting actions under W. Va. Code §22-5-14. It is sufficient due process
1n this context that, as the rule requires, the director explain his or her reasons
for denial in writing.

Commenter states the public notice requirement and imposition of a 3300 fee
for an administrative update are unduly burdensome and prohibitory.

OAQ responds that the public notice requirement and $300 fee only pertain
to Class I administrative updates and then not to small businesses, and OAQ
believes this is appropriate.

Pre-Permit Activities

Commenter applauds the OAQ for attempting to clarify which activities may
be undertaken at a site prior to issuance of a Regulation 13 permit, section
5.1-5.3, and offers two suggestions they believe will improve these
provisions: (1} add to the list the delivery of materials to a site; and, (2)
subsection 5.3 should clarify that a permittee will not be subject to penalties
Jor actually undertaking the listed activities in good faith before obiaining a
permit.

RESPONSE I. See Response 1. O. relating to storage of equipment on-site. Regarding the suggested

COMMENT J.

clarification in subsection 5.3, OAQ does not believe it is necessary since the
rule clearly states in subsection 5.1 that such activities may be undertaken
before a permit is issued. The purpose of subsection 5.3 is to prohibit a
source from “pleading the equities” in a situation where it has conducted such
activities but ultimately fails to obtain a permit to construct the source.

Public Review Procedures — Administrative Updates/Temporary Permits
Commenter believes requiring public notice for minor actions -
administrative updates and temporary permits —is counter-intuitive and will
only serve to delay relief from otherwise unwieldy requirements.

RESPONSE J. OAQ believes public notice for Class II administrative updates is necessary since such

changes have the potential to impact the environment.

IV. Commenter: Consolidation Coal Company

COMMENT A.

Thresholds for “Modification ” and “Stationary Source”

Commenter believes that since OAQ did not propose to change the existing
5 TPY threshold, the increases in the hourly threshold does not grant relief
for year-round units and requests the following changes: (1) eliminate the 5
TPY threshold in both provisions or increase it to a more reasonable level;

11



RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

COMMENT E.

RESPONSE E.

COMMENT F.

(2) add a proviso to the effect that the 5 TPY threshold does not apply to units
which are presumed to operate for 8,760 hours per year; or, (3) allow
sources to petition the Director, on a case-by-case basis, for an exception to
the TPY permitting threshold.

See Response IIL. A.

In-Kind “Replacement” of Natural Gas Compressors

Commenter believes the proposed new provision is troubling and confusing
Jfor several reasons: (1) in determining whether modification thresholds are
reached the only appropriate comparison is between future potential to emit
and current poiential to emit (for grandfathered uniis without permits) or
current allowables (for units with permits); and, (2) there should be no doubt
that where a change to a facility involves replacement with a like-kind
emission unit {one engine with another of same or closely similar design), the
poteniial to emit of the existing engine should be considered in determining
whether there has been an increase in potential to emit.

See Response [II. B.

Quantification, Monitoring and Ageregation of “Tier IT” De Minimus Sources
Commenter states that requiring the quantification, monitoring and
aggregation of “Tier II” de minimus sources is unduly burdensome and
inconsistent with the apparent purpose of recognizing the existence of de
HHRIMUS SOUrces.

See Response 111. C.

Definition of Regulated Pollutants

Commenter believes it would be helpful if the proposed subsections 2.20.c
and 2.20.f included language to clarify that the OAQ only intends io treat a
pollutant as “regulated” for the source categories specified in the NSPS or
NESHAPs for that pollutant.

See Response Il E.

Administrative Updates

Commenter strongly supports and appreciates the OAQS willingness to
eliminate unnecessary delays associated with minor, insignificant permit
changes, but believes the proposed procedures for making administrative
updates as set forth in section 4 can be greatly simplified.

See Response 1. F.

Commenter states that allowing the Director to deny an administrative update
in subsection 4.1.1a should be deleted and believes there should be no option

12



RESPONSE F.

COMMENT G.

RESPONSE G.

COMMENT H.

RESPONSE H.

COMMENT L.

Jor the Director to deny a change fitting within any of the categories in
section 4.2 on any grounds other than that the requested change constitutes
a modification. Further, to preserve the rights of a permittee, all denials
should be subject to appeal, contrary to the proposed subsection 4.1 .c.

See Response IT1. G.

Commenter states the public notice requirement and imposition of a $300 fee
for an administrative update are unduly burdensome and prohibitory.

See Response 1L H.

Pre-Permit Activities

Commenter applauds the OAQ for attempting to clarify which activities may
be undertaken at a site prior to issuance of a Regulation 13 permit, section
3.1-3.3, and offers two suggestions they believe will improve these
provisions; (1} add to the list the delivery of materials to a site; and, (2)
subsection 5.3 should clarify that a permittee will not be subject io penalties
Jor actually undertaking the listed activities in good faith before obtaining a
permit.

See Response II1. L.

Public Review Procedures — Administrative Updates/Temporary Permits
Commenter believes requiring public notice for minor actions -
administrative updates and temporary permits —is counter-intuitive and will
only serve to delay relief from otherwise unwieldy requirements.

RESPONSE I. See Response 111 J.

Y. Commenter: Kanawha River Terminals, Inc.

COMMENT A.

RESPONSE A.

COMMENT B.

Thresholds for “Modification” and “Stationary Source”

Commenter believes that since OAQ did not propose to change the existing
3 TPY threshold, the increases in the hourly threshold does not grant relief
Jor year-round units and requests the following changes: (1) eliminate the §
TPY threshold in both provisions or increase it to a more reasonable level;
(2) add a proviso to the effect that the 5 TPY threshold does not apply io units
which are presumed to operate for 8,760 hours per year; or, (3) allow
sources to petition the Director, on a case-by-case basis, for an exception to
the TPY permitiing threshold.

See Response II1. A.

In-Kind "Replacement” of Natural Gas Compressors
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RESPONSE B.

COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

COMMENT E.

RESPONSE E.

COMMENT F.

RESPONSEF.

COMMENT G.

Commenter believes the proposed new provision is troubling and confusing
Jor several reasons: (1) in determining whether modification thresholds are
reached the only appropriate comparison is between future potential to emit
and current potential to emit (for grandfathered units without permits) or
current allowables (for units with permits); and, (2) there should be no doubt
that where a change to a facility involves replacement with a like-kind
emission unit {one engine with another of same or closely similar design), the
potential to emit of the existing engine should be considered in determining
whether there has been an increase in potential to emit.

See Response II1. B.

Quantification, Monitoring and Aggregation of “Tier II” De Minimus Sources
Commenter states that requiring the quantification, monitoring and
aggregation of “Tier II” de minimus sources is unduly burdensome and
inconsistent With the apparent purpose of recognizing the existence of de
minimus sources.

See Response II1. C.

Debottlenecking De Minimus Activities
Commenter is concerned that the term “debottleneck” is not further defined.

This particular language has been deleted from the rule.

Definition of Regulated Pollutants

Commenter believes it would be helpfid if the proposed subsections 2.20.c
and 2.20.f included language to clarify that the OAQ only intends to treat a
pollutant as ‘regulated” for the source categories specified in the NSPS or
NESHAPs for that pollutant.

See Response 1L E.

Administrative Updates

Commenter strongly supports and appreciaies the QAQs willingness to
eliminate unnecessary delays associated with minor, insignificant permit
changes, but believes the proposed procedures for making administrative
updates as set forth in section 4 can be greatly simplified.

See Response IlII. F.

Commenter states that allowing the Director to deny an administrative update
in subsection 4.1.1a should be deleted and believes there should be no option
Jor the Director to deny a change fitting within any of the categories in
section 4.2 on any grounds other than that the requested change constitutes
a modification. Further, fo preserve the rights of a permittee, all denials
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RESPONSE G.

COMMENT H.

RESPONSE H.

COMMENT 1.

should be subject to appeal, contrary to the proposed subsection 4.1.c.
See Response I11. G.

Commenter states the public notice requirement and imposition of a $300 fee
Jor an administrative update are unduly burdensome and prohibitory.

See Response 1. H.

Pre-Permit Activities

Commenter applauds the OAQ for attempting to clarify which activities may
be undertaken at a site prior to issuance of a Regulation 13 permit,
section3.1-5.3, and offers two suggestions they believe will improve these
provisions: (1) add to the list the delivery of materials to a site; and, (2)
subsection 5.3 should clarify that a permittee will not be subject to penalties
Jor actually undertaking the listed activities in good faith before obtaining a
permit.

RESPONSE I. See Response IIL 1.

COMMENT J.

Public Review Procedures — Administrative Updates/Temporary Permits
Commenter believes requiring public notice for minor actions -
administrative updates and temporary permits — is counter-intuitive and will
only serve to delay relief from otherwise unwieldy requirements.

RESPONSE J.See Response 111, T,

V1. Commenter:

COMMENT A.

RESPONSE A.

VII. Commenter:

COMMENT A.

RESPONSE A.

West Virginia Mining and Reclamation Association

Commenter endorses the stakeholder process and enthusiastically endorses
the views and comments of the West Virginia Chamber of Commerce.

See responses to Commenter L.

League of Women Voters of West Virginia, Deirdra L. Halley

Commenter thanks OAQ for help and encouragement during regulatory
revision. Commenter supports the final work product of the stakeholder
group and looks forward to future involvement in the rule revision groups.
Commenter stands behind agreement to support passage of Regulation 13
as long as no substantive changes are made.

No response required.
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COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

VIII. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

Commenter stifl has grave concerns about the preconstruction and permitting
aspect of Regulation 13 and believes an equity argument will still be made
in cases where a final permit is denied.

Regarding the preconstruction issue, QAQ believes it has struck an
appropriate balance between environmental protection and economic interests
on this issue. The rule's language in subsection 5.3 concerning “the equity
argument” should prevent a source from being able to successfully make this
argument.

Commenter would like to see more modeling done as a mandatory part of the
permitting process.

See Response XIV.HH.

Tom Jarrell

Scope 1.1
Commenter asked if since the sentence, “which has not been issued a permit

pursuant to 45CSR30" had been struck out, if this meant that Regulation 13
permits are no longer subject to 435CSR30,

OAQ points out that Regulation 13 permits have never been subject to
45CSR30 (Title V operating permit rule); these are two separate permitiing
rules, and 45CSR13 is basically a preconstruction permit rule and 45CSR30
an operating permit rule. The reason for the deletion of the subject language
has to do with a change in the agency’s approach to permitting modifications
of existing major stationary sources. At the time Regulation 13 was last
revised in 1994, OAQ planned to process modifications of such sources
exclusively under 45CSR30. Since that time, however, OAQ has decided to
process those modifications under 45CSR13 concurrently with processing
them under 45CSR30 (“parallel processing”).

Briefing Document, Section E

Commenter asks how the chief executive officer of a state administrative
agency determined that this proposed rule change would not result in the
taking of a person’s Constitutional rights within private real property.

The Director relies on W. Va. Code §22-1A-3 for this proposition.

Previously Agreed/Signed Consent Orders
Commenter asked if the proposed rule changes would affect a previously
entered Consent Order, signed Augusi 4, 1998, on appeal 98-02-A08.

The proposed rule revisions should have no effect on the Consent Order, dated
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COMMENT D.

RESPONSE D.

IX. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

COMMENT D.

August 4, 1998,

Briefing Document, Section £

Commenter asked if property rights can now be conveyved within OAQ
permitting procedures for any permit —new, modified or amended and/or an
issued general permit, G10-4 or G10-B.

See Response VIIL.B.

West Virginia Qil and Natural Gas Association and Independent Oil and
Gas Association

De Minimus Sources

Commenter compliments the OAQ on the development of a de minimus
source list and believes if to be a concept that holds potential advantages for
the regulated community. Commenter believes the requirements associated
with the Tier II sources, particularly the requirements for aggregating
emissions and record keeping, are unnecessarily complex. Commenier
suggests that OAQ eliminate the requirements for aggregating emissions and
record keeping and combine the de minimus categories into a single list of
sources that are so small that they need not be considered for purposes of
Regulation 13.

See Responses LA, 1.G. and LR.

Commenter believes if above suggestion is not taken, that the OAQ clarify that
the Tier II activities need only be tracked and aggregated if the
owner/operator intends to avoid permitting on the basis of the de minimus
exceprion.

See Responses LA, .G. and L.R.

Modification

Commenter approves of the increase of the emission threshold to 6 pounds
per hour in section 2.17.a, but urges the OAQ to increase the other
modification level from 5 tons per year to 10 fons per year.

See Response LE.

Determining Emission Changes for Compressor Engines

Commenter appreciates OAQ's attempt to accommodate the oil and gas
industry by specifving in section 2.17.f.6 a means by which potential to emit
for grandfathered compressor engines could be determined, but does not see
how this section represents an improvement over the current rule.
Commenter urges OAQ to develop an interpretive rule explaining how, under
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RESPONSE D.

COMMENT E.

RESPONSE E.

COMMENT F.

RESPONSE F.

COMMENT G.

RESPONSE G.

COMMENT H.

RESPONSE H.

the current rule, this type of replacement of one compressor engine for
another can be accomplished without a permit, by comparing current
potential to emit against future potential to emit and by calculating the future
potential to emit by netting out the permanent removal of the existing engine.

See Response IIL.B. OAQ 1s willing to consider whether an interpretive rule
would be helpful to further clarify these issues.

Use of Catalytic Converters

Commenter thanks OAQ for its willingness to allow calculation of potential
to emit after interlocked catalytic controls are taken into account.
Commenter urges OAQ to adopt 45,000 hours of operation as the time for
change of catalyst and allow other means of determining that the catalytic
converter is working, which would introduce additional flexibility.
Commenter proposes the final sentence of section 2.19 read, “T'he catalytic
converter shall have catalyst replaced afier every 45,000 hours of operation,
as established by records kept by the operator, unless the Director agrees fo
an alternative method of verifying catalyst effectiveness.”

OAQ agrees that this approach is acceptable but has revised commenter's
suggested language to provide a ten-year maximum life for such equipment.

Stationary Source

Commenter believes that a S-ton-per-year limit on any source operating 24
hours a day, 365 days a year effectively limits the emissions that are allowed
without a permit to 1.2 pounds per hour and urges OAQ to delete the 5-ton-
per-vear threshold.

See Response ILE.

Commenter urges OAQ to delete the new thresholds for hazardous air
pollutanis.

See Response [LB.

Commenter applauds OAQ s willingness to remove the current provision in
section 2.24, which provides that an emissions unit “subject to any emissions
control rule promulgated by the Direcior” is a stationary source and,
therefore, must have a permit. Commenter believes this phrase was subject
to several different interpretations and was a constant source of confusion.

The proposed rule which went to public comment in Seplember of 1999
inadvertently deleted current section 2.25.a. QAQ's intention was to include
a revised version of the current language, which was discussed in the
stakeholder process and which QAQ has now inserted in the approved rule.
OAQ believes this provision is important to ensure that sources subject to
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COMMENT L.

emission control standards are required to apply for and obtain a permit. It
1s in the permitting process that a source 1s required to demonstrate that it will
comply with such substantive control requirements.

Administrative Updates

Commenter believes language in section 4.1 suggests that the Director can
impose changes or unilaterally amend the permittee’s application.
Commenter believes OAQ should confirm that all administrative updates are
voluntary and that, when increased emissions are the reason one might seck
an administrative update, permittees still have the option to give notice of the
change in accordance with proposed section 5.13 and immediately proceed
with the project causing the increase in emissions, as long as those emissions
do not constitute a modification. Commenter recommends that section 4.1.e
be deleted.

RESPONSE L. See Response IX.H. OAQ agrees the source must consent to the update and the

COMMENT J.

RESPONSE J.

COMMENT K.

RESPONSE K.

COMMENT L.

RESPONSE L.

COMMENT M.

language in the rule has been clarified.

Commenter suggests deletion of the second sentence in section 4.1.c; since
West Virginia Code §22-5-14 provides for an appeal by anyone whose
“interest may be affected . . . by a permit issued, modified or denied . . .”

See Response I1L.G.

Activities Taking Place Before Construction Commences

Commenter believes clarification of what can be done without a permit is
very helpful and suggests that the following be added to the list of acceptable
activities, ‘Deliver materials and equipment on site.”

See Response 1.O.

Determination of Compliance

Commenter believes that OAQ intended to require immediate steps to come
into compliance after a failed stack test, but believes section 6.3 requires that
the source always reduce throughput capacity or added enhanced conirol
devices. Commenter suggest that section 6.3 be rewrilten o require
immediate remedial steps approved by the Director, steps which might
include, but are not limited to, reduction in throughput capacity or additional
control devices.

Subsection 6.3 has been modified to clarify that the specific remedial actions
listed are not exclusive and are not necessarily required in every case.

Public Notice Requirements
Commenter requests clarification regarding Notice Level B. Commenter
believes it is not clear whether the Class I legal advertisement is placed in

19



RESPONSE M.

COMMENT N.

RESPONSE N.

COMMENT O.

RESPONSE O.

X. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

the newspaper after the general permit registration application has been
reviewed and approved by OAQ or whether it is done preliminary to review.
Commenter believes it should be published as soon as the applicant has filed
the permit application and requests confirmation of that fact.

Commenter is correct that the legal advertisement must be placed at the time
the application is filed. Also note that Notice Levels A and B have been
consolidated into one level, Level A.

General Permit Fees
Commenter suggests that section 12 be changed to require a fee of no greater
than $300 for a modification of « general permit.

OAQ disagrees with this suggestion because 45CSR22 requires that a general
permit application fee be $1,000.

Regulation of Hazardous Air Pollutants

Commenter believes Regulation 13 permits should limit criteria pollutants
and not hazardous air pollutants. To require hazardous air poliutant limits
in situations other than synthetic minor source permitting and case-by-case
MACT would be to interfere with the Federal system of regulating hazardous
air pollutants, which was intended to be accomplished through control
devices, not ambient air standards.

See Response I B. and I. L.

American Electric Power

Amendment to Definition of “Actual Emissions”

Commenter recommends, to provide maximum flexibility in section 2.1.c and
to protect the ability of the permittee to participate in permit decisions, that
the phrase “with the permittee’s consent” be added prior to the phrase . . .
or the actual emissions of an existing source . . . *

The proposed new language is intended to provide another option for sources
that have not begun operation. If a source believes the Director has
inappropriately utilized this option, it has the right to appeal the permit, once
1ssued or denied.

De Minimus Source Definition

Commenter supports the inclusion of this new concept into 45CSRI13 and
congrafulates the OAQ on its introduction. Commenter asks that OAQ
clarify that, for Tier II sources, the aggregation requirements apply to
sources that are part of a single project and are not to be applied to
unrelated projects; and, when classes of emitted materials are aggregated as
opposed to specified single materials, i.e., are criteria pollutants to be
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RESPONSE B.

COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

COMMENT E.

RESPONSE E.

COMMENT F.

RESPONSEF.

COMMENT G.

aggregated or hazardous air pollutants.
See Response 1. G.

Table 45-13B, Tier I De Minimus
Commenter recommends that ltem 13 reference be amended by substituting
the word “recreational” for the ferm “privately owned.”

The term in the proposed rule is “publicly,” not “privately” owned. OAQ
believes after stakecholder discussion, this term is more appropriate than
“recreational.”

Modification Definition

Commenter agrees with the OAQ and stakeholders in the incorporation of
the 6 pph trigger for determining when a modification is subject to
permitting. Commenter also believes that there are instances in which a
source may also operale infrequently at this emission rate and will not
exceed the 5 tons per year trigger. Commenter urges to define this trigger
as 6 pph “and” 5 tpy. In light of previous OAQ staff opposition to this, the
commenter proposes as an alternative that a proposed permittee be allowed
to request a variance to the permitting requirement if only one of the friggers
is exceeded.

See Response I F.

HAPs Trigger in Definition of "Modification”

Commenter cannot find an appropriate rationale for a separate permit
trigger that applies only to hazardous air pollutants. Commenter urges that
this section be deleted.

See Response 1. B. and 1. L.

Example of Pollution Control Device in Definition of “Potential to Emit”
Commenter believes that using ‘low NOy burners” as the sole example of
“Inherent to the emissions unit” could be misinterpreted to exclude normal
post production emissions control devices that would be appropriately
included in this category. Commenter suggests that the Director be allowed
to determine potential to emit after the control device when it is demonstrated
that either a mode of operation or legally-enforceable requirements will not
allow the operation of the unit without the device.

OAQ agrees there could be some confusion by the example and so has
removed it.

"Regulated Pollutant ” Definition
Commenter believes this proposed section significantly expands the definition
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RESPONSE G.

COMMENT H.

RESPONSE H.

COMMENT L

of regulated pollutant when compared to the existing 45CSR13 and should
not be considered to be a “consensus” issue resulting from the stakeholder
process. The commenter strongly recommends that section 2.20 of the
proposed regulation remain unchanged from section 2,21 of the current
45CSR13.

See Response 1. L.

New Trigger in Definition of *Stationary Source”

Commenter recommends that until an assessment of resource demands, the
determination of new regulatory burden and clear demonstration of
increased protection to the public, the definition of “stationary source”
currently found at 45CSR13, section 2.25, be retained until such information
is available.

See Response 1. F.

Specification of Permit Revocation for Low Operation Status in Definition
of ‘Stationary Source”

Commenter believes that the restriction in section 2.24.e is improperly placed
in the definition of ‘Stationary source” and should be placed in section 10,
Second, the commenter is unable to see why this new reason for revocation
in any way enhances the public welfare or reduces a burden on the regulated
community. The commenter suggests that, pending a demonstration by QAQ
that this section enhances the public welfare or reduces the regulatory
burden, this section should be deleted. If not deleted, it should be
substantially modified to allow low-use emission units to continue to operate
without additional paperwork burden.

RESPONSE I. See Response 1. J.

COMMENT J.

Administrative Updates

Commenter applauds OAQ for the development of this concept. The
commenter suggests that OAQ consider amending the 60 day time period for
the processing of these changes and that any requesi for an administrative
update be allowed to be implemented immediately at the permittee’s risk.

RESPONSE J.See Response L. C. and LD.

COMMENT K.

RESPONSE K.

COMMENT L.,

Clarification of Activities not Constituting “Construction”
Commenter compliments OAQ on the adoption of section 5.1.a through 5.1.h.

No response required,

Setting of Permit Restrictions Based on “Other Documented Relevant

Information”
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RESPONSE L.

COMMENT M.

RESPONSE M.

COMMENT N.

RESPONSE N.

COMMENT O.

RESPONSE O.

COMMENT P.

RESPONSE P.

Commenter believes section 5.11, “. . . and other documented relevant . . .
information,” s a significant increase in the authority of the Director and
has the effect of fundamentally changing the nature of 45CSR13 from a rule
providing permit. The commenter strongly opposes this modification and
recommends that the language of the current rule, section 4.9, be retained.

See Response 1. E.

Restrictions of General Permits to Facility-wide Application

Commenter does not understand OAQ's insistence that general permits are
by their nature facility-wide, section 5.12. Commenter strongly recommends
that the word “facilitv-wide ” be deleted from the proposal.

OAQ disagrees because allowing a general permit to be used on an individual
emission unit basis could permit a circumvention of the major source
program under 45CSR14 or 45CSR19.

Permit Determination Notification

Commenter urges that the mechanism set forth in proposed section 5.13 be
deleted or utilized instead as an opltional regulatory rule available to the
permitiee to address the situation where the regulatory requirements are not
sufficiently clear to allow the permittee to determine with sufficient certainty
whether a permitting requirement is triggered.

See Response L. A.

Required Action Upon Failing a Stack Test

Commenter objects to the presumption that the failure of a stack test is
automatically considered to result in a conclusion of permit violation, section
0.3, and the severe restrictions placed in the proposal on the course of action
open to the permittee to resolve the action. The commenter proposes that this
section be redrafted to allow more reasonable latitude in addressing such
Situations.

See Response [X.L.

Hazardous Air Pollutants

Commenter believes the proposed section 15.1 goes beyond the scope of
hazardous air pollutant requirements set forth in the Clean Air Act by adding
emission inventory and control requirements. Commenter urges that section
15.1 be deleted from the OAQ proposal and that 45CSRI3 should not be
revised to expand the scope of hazardous air pollutant’s regulation.

See Response L. B.
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XI. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

West Virginia Manufacturers Association

Scope — Nowroad Engines

Commenter suggests language to the scope section to state that nonroad
engines are not regulated under Regulation 13, "This rule does not apply o
nonroad engines, nonroad vehicles, motor vehicles or other emission sources
regulated under Subchapter 11 of the federal Clean Air Act; provided,
however, that the Director may regulate such sources pursuant to another
rule drafted for that purpose.

See Response 1. N.

De Minimus Sources

Commenter applauds the OAQ for its willingness to consider the issue, but
believes that section 2.6 and Tables 45-13B and 45-13C make regulation of
de minimus sources unnecessarily complex. The commenter urges the OAQ
to designate all the de minimus sources as Tier I and to remove all
requirements for aggregation and record keeping.

See Response 1.GG. and I R.

Modification

Commenter appreciates the proposed increase in the hourly threshold in the
modification definition, section 2.17, from 2 pounds per hour to 6 pounds per
hour for criteria pollutants and the addition of a threshold for toxic air
pollutanis. The commenier asks the OAQ to consider allowing emissions of
greater than 6 pounds per hour of criteria pollutants when the total
emissions would fall below 5 tons per year and suggests the following
language at the conclusion of Section 2.17.b, "except that, upon petition of
the owner or operator, the Director may authorize a greater hourly emissions
increase without a permit, upon concluding that the annual emissions will be
insignificant.”

See Response 1. K.

Commenter believes, with regard to hazardous air pollutants, that the
modification thresholds of 2 pounds per hour and 5 tons per yvear should
apply in limited situations, because hazardous air pollutants should only be
regulated in Regulation 13 permits in rare situations. To the extent the
hazardous air pollutant modification thresholds are relevant, the commenter
would appreciate clavification that the modification threshold is determined
by aggregating increases and decreases that are contemporaneous with the
modification event.

No response required to first part of comment. Regarding the second issue,
OAQ believes the language of the rule is appropriate and that the question
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COMMENT E.

RESPONSE E.

COMMENT F.

RESPONSE F.

COMMENT G.

RESPONSE G.

COMMENT H.

raised can best be decided upon particular facts.

Commenter is concerned about section 2.17.f6, which suggests that
determining whether an increase in emissions has occurred requires
evaluating current actual emissions against new potential emissions. The
commenter suggests that this be made the subject of an interpretive rule, as
this is not a matter requiring a change of Regulation 13 and involves an
interpretation of the current rule.

See Response I11. B. OAQ is willing to consider whether an interpretive rule
would be helpful to further clarify these issues.

‘Regulated Pollutant” Definition

Commenter states the definition of regulated air pollutant refers to pollutants
regulated under New Source Performance Standards or hazardous air
pollutants subject to a standard under Section 112 of the Clean Air Act.
Commenter believes there may be some confusion as to whether, for example,
lead compounds, which are regulated for one or another source category
under Section 111 or 112 of the Clean Air Act, can also be regulated for
other types of emission sources for which no lead standard has been
promulgated. Commenter suggests revising section 2.20.¢ to read, “for any
emissions unit subject to a new source performance standard promulgated
under section 111 of the Clean Air Act, any air pollutant for which the
emissions unit is subject to regulation.” Commenter suggests similarly
revising section 2.20.f as "Hazardous air pollutants identified in Section 112
of the Clean Air Act, other than those listed only in Section 112(r), but only
to the extent they are accepted by a permittee seeking a voluntary permit in
accordance with section 5.5, or are imposed in accordance with the
requirements of 45CSR34.”

See Response L. L.

Stationary Source Definition

Commenter thanks the OAQ for removing section 2.24.a. However,
commenter strongly disagrees with the adoption of a 5 ton per vear
alternative threshold in addition to the 6 pound per hour threshold that exists
currently. The commenter believes the addition of the 5 ton per year
threshold greatly limits the number of new sources for which permitting is
not required and, for the reasons given in their previous discussion of the
modification definition, the commenter opposes the creation of a threshold
Jor hazardous air pollutants in the definition of stationary source.

See Response I. F.

Administrative Updates
Commenter welcomes the inauguration of a system for making minor

25



RESPONSE H.

COMMENT L

changes to permits. However, the commenter is concerned that this section
has become unwieldy and suggests the following language, “Upon agreement
of the Director and the permiitee, a permit issued in accordance with this
rule may be amended to reflect any change that is not a modification.” To
the extent this language is not adopted, the commenter offers several
suggestions for improvement:

a. Change the “may”in section 4.1.b to “must. "

b. The denial of an administrative update request is a final action that
should be subject to appeal; section 4.1.c says that it is not subject to
appeal, which is contrary to the statute and raises due process
CONCErns.

C. Section 4.1.e states that the Director may order an administrative
update in a permit on his/her own initiative. The commenter suggests
deletion of this paragraph because it directly contradicts section 4.1
— either the administrative update process is voluntary on the part of
the permit holder or it is not.

d. Ohwners and operators should be free to proceed, at their own risk,
with the changes described in the administrative updates while
approval is pending.

e. Commenter wants to confirm that all permittees are free to continue

the present practice of filing permit determination notices of emission
increases in accordance with section 5.13 and proceeding to institute
changes immediately, in lieu of requesting administrative updates
and waiting for a response. It would be reasonable to do this
through an interpretive rule or by adding the following language to
section 3: “Nothing in this section prohibits permittees from giving
notice of changes in accordance with section 5.13 and proceeding 1o
make the noticed changes immediately, in lieu of, or preliminary to,
filing a request for an administrative update in accordance with this
section.

See Response I, C.

See Response 111, B.

Language has been modified to clarify that consent is required.
See Response 1. D.

See Response . A.

opooe

Activities Not Constituting Construction

Commenter appreciates OAQ% identification of additional activities that can
be undertaken without constituting construction and that can be done before
issuance of a permit. Commenter urges the OAQ to consider one more
category of acceptable preconstruction activities — delivery of materials,
including completed emission units, to the site, without further construction
of the units, rendering the emissions units operable, connecting them to
utilities, placing them on a foundation or otherwise readying them for
operating.
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RESPONSE I. See Response 1. O,

COMMENT J.

Setting Emission Limits

Commenter urges the deletion of the last sentence of section 5.11, which the
commenter believes overstates the OAQS authority to establish emission
limits. Commenter believes OAQ should delete the words ‘and other
documented relevant evidence”in the last sentence of section 5.12.

RESPONSE J.See Response I. E.

COMMENT K.

RESPONSE K.

COMMENT 1.

RESPONSE L.

COMMENT M.

RESPONSE M.

COMMENT N.

RESPONSE N.

General Permit
Commenter believe it is a mistake to limit general permits to facility-wide
and suggests the phrase ‘facility-wide” be deleted from section 5.12.

See Response X. M.

Permit Determination Notices

Commenter urges QAQ to eliminate this section because the commenter
believes the harmfil effect on both industry and OAQ, in terms of productive
time lost, greatly outweighs any benefits that are conferred by its existence.
To the extent section 5.13 is retained, the commenter believes O4Q should

revise the section by adding, “This notification is not required for any change

Jor which an administrative update is requested, " to the end of the subsection.

See Response 1. A.

Determination of Compliance

Commenter agrees that a source that fails to prove compliance after
completion of a siack test should be required to take steps promptly to bring
the emissions unit into compliance and urges changing the last sentence of
section 6.3 to, “These steps may include, but are not limited to, a reduction
in throughput capacity or additional and enhanced control devices.”

See Response IX.L.

Startup, Shutdown and Malfunciion Plans

Commenter suggests adopling a new section, due to Title V vs. Regulation 13
issues, section 0.4, "Compliance with the rules of the Director during periods
of startup, shutdown or malfunction of a stationary source will be
determined by compliance with the applicable startup, shutdown or
malfunction plan for that source, if any, that has been approved by the
Director.”

OAQ believes it is inappropriate to address “start-up, shutdown and
malfunction” in a permitting rule since such conditions are considered
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COMMENT O.

RESPONSE O.

COMMENT P.

RESPONSE P.

COMMENT Q.

RESPONSE Q.

COMMENT R.

RESPONSER.
XI1I. Commenter:

COMMENT A.

RESPONSE A.

abnormal operations. It is more appropriate that these conditions be
addressed in the remaining OAQ rules, setting emission standards and other
requirements.

Public Review Procedures
Commenter believes the new notice provisions contain some favorable
changes.

No response required.

Signage Requirements

Commenter suggests that OAQ develop signs that a source can elect to use
that meets the requirements of the regulations that a source can elect to use
in lieu of its own.

OAQ does net believe it is appropriate for it to develop signs for the regulated
community:.

Fees
Commenter believes that a fee of no more than 3300 would be appropriaie
for general permits.

See Response TX.N.

Regulation of Hazardous Air Pollutants

Commenter believes Regulation 13 is not the place to institute a general
program for the regulation of hazardous air pollutants and believes there is
no need for changes to Regulation 13 to provide redundant protection to the
public.  The commenter urges OQAQ to clearly limit its regulation of
hazardous air pollutants that are not being regulated as criteria pollutants
or toxic air pollutants and believes this might be done by the following
provision: ‘Regulation of hazardous air pollutants that are not toxic air
pollutants regulated in accordance with 45CSR27 is limited to those air
pollutants that are regulated in a voluntary permit issued in accordance with
section 5.5 or that are imposed pursuant to 435CSR34.”

See Response LB.

West Virginia League of Women Voters, Mary Anne Maul

Commenter believes to its credit, OAQ proposed and implemented several
innovative and constructive techniques to make the stakeholder meetings
work, but believes procedural misunderstandings may have undermined

prospects for a three-party deal.

OAQ responds that this was its first major effort to promulgate rules through

28



COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

a stakeholder process and realizes that improvements can be made for future
efforts. OAQ recommends that all issues pertaining to the stakeholder
process be closely studied by the Air Quality Advisory Committee to be
formed in the near future.

Commenter believes OAQ stakeholder education sessions proved extremely
informative and useful and believes tutoring citizen participants informs and
expedites the negotiations and should definitely be continued in future rule-
makings.

See Response XII. A.

Commenter believes OAQ needs to acquire training in facilitation or engage
an outside facilitator with these skills.

See Response X1, A,

Commenter believes OAQ took some successful initiatives and needs to add
Surther protections to empower public participants.

See Response XII. A.

XII. Commenter; GE Plastics

OAQ would note that many of GE Plastics’ comments cite the wrong section of the proposed
rule. OAQ's response below will use the correct citation.

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

Adminisirative Update

Commenter supports language presented by the West Virginia
Manufacturer’s Association (WVMA) which proposes language which
changes section 4.1.b to make it mandatory for the Director to iake action on
administrative updates within 60 days of filing and the addition of a new
section, 4.5, to allow administrative updates to be implemented immediately
up their filing at the sole risk of the permiitee.

See Response I. C. and LD.

Administrative Update — Air Quality Impact Demonstration

Commenter supports the WVMA change to section 4.3 that would clarify that
an applicant need only supply information with respect to ambient air quality
impuacts when requested to do so by the Director and upon a determination
by the Director that there is a potential for significant ambient air quality
impact,

See Response I. Q. In addition, OAQ believes the language is clear that there
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COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

COMMENT E.

RESPONSE E.

COMMENT F.

RESPONSEF,

COMMENT G.

RESPONSE G.

COMMENT H.

1s no requirement for submital of this information absent a determination by
the Director,

Permit Determination Notification

Commenter urges that the mechanism set forth in proposed section 5.13 be
utilized as an optional regulatory rule available to the permittee to address
the situation where the regulatory requirements are not sufficiently clear to
allow the permittee to determine whether a permitting requirement is
triggered. In addition, such an optional mechanism should be available to
the permittee who might want to seek voluntary restricts or limitations on the
manner in which a change might take places, so as to be certain not to
trigger any permitting obligations.

See Response 1. A.

Commenter supports the changes WVMA proposes for section 2.20 and
proposes the following be added to the end of section 2.20, “. . _ in any
binding and enforceable notification filed pursuant to section 5.13 of this
regulation.”

See Response L. A.

Stationary Source — Exempt De Minimus Sources

Commenter supports the WVMA suggested revision to section 2.25, which
makes it clear that de minimus sources do not constitute a stationary source
by any of the criteria that would otherwise be applicable to stationary
sources.

OAQ agrees and believes the proposed language addresses this point.

Stationary Source — Deleie New Trigger Requirements

Commenter sirongly objects to the addition of significantly lower threshold
requirements in the stationary source definition — volatile organic
compounds, regulated air pollutants and hazardous air pollutants — and
supports WVMA suggested changes to eliminate this concern.

See Response 1. L.

Stationary Source — Perinanent Shutdowns
Commenter believes section 2.25.f should be relocated into section 5 and
supports WFMA language.

See Response 1. J.

Stationary Source — Delete Hazardous Air Pollutant Test
Commenter supports the WVMA proposal for deleting section 2.25.c.
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RESPONSE H.

COMMENT L.

See Response I. L.

Modification — Exempt De Minimus Sources

Commenter believes all de minimus sources should be exempted from the
definition of modification and supports the WVMA proposal to add the
Jollowing to the end of section 2.18, “which does not constitute ¢ de minimus
sources and which.”

RESPONSE 1. OAQ agrees and believes the proposed language addresses this point.

COMMENT J.

Modification — Emission Control Rule Test
Commenter believes section 2.18.a expands the scope of the definition of
modification and agrees with the WVMA proposal to delete this language.

RESPONSE J.OAQ believes the commenter is referring to the term “stationary source” and the

COMMENT K.

RESPONSE K.

COMMENT 1.

RESPONSE L.

COMMENT M.

RESPONSE M.

COMMENT N,

RESPONSE N.

inclusion of a source subject to an emission rule. See Response IX.H.

Modification — 6 Pounds Per Hour Threshold Waiver

Commenter recognizes that theve are a significant number of extremely
minor changes that can occur at a source that could exceed the 6 pounds per
hour limitation without coming close to the 5 ton per year trigger and
supports the WVMA proposal to add the following at the end of section
2.18.b, “unless the permitiee demonstrates to the sole satisfaction of the
Director that such an increase is less than five (5) tons per year and that the
nature and amount of such an increase is insignificant,”

See Response 1. K.

Modification — Delete Hazardous Air Pollutant Trigger
Commenter supports the WVMA proposal to delete section 2.18.c.

See Response L. L.

Regulated Air Pollutant — Delete New Criteria
Commenter supports the WVMA proposal to delete sections 2.21.c, 2.21.e
and 2.21.f and restore this definition to its original form.

See Response 1. L.

Regulated Air Pollutant — Pollutants Applicable to All Source Categories
Commenter supports the WVMA proposal to delete the last paragraph of the
definition.

See Response I, L.
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COMMENT O.

RESPONSE O.

COMMENT P.

RESPONSE P.

COMMENT Q.

RESPONSE Q.

COMMENT R.

RESPONSE R.

COMMENT S.

Permit Conditions

Commenter supports the WVMA proposal to delete “and other documented
relevant information” from section 5.11 and to add the following sentence at
the end of section 3.11, “Any portions of the permit application (including
plans and specifications) that are io be made permit conditions must be
specifically identified in the permit itself.

See Response 1. E.

Hazardous Air Pollutants

Commenter urges that Regulation 13 not be expanded beyond the curvent list
of hazardous air pollutants set forth in Table 45-134 and supports the
WVMA proposal to add the following to the first sentence in section 15.1,
‘Where the person has reason to believe that a hazardous air pollutant is
being emitted, " and the addition at the end of section 15.1, “Any source
category thai has been the subject of an analysis pursuant to Section 112(n)
of the federal Clean Air Act shall be exempt from this section until such time
as it has been determined that MACT controls are applicable. In the event
EPA determines that MACT controls are applicable to a 112(n) source
category, this section shall be applicable only to the HAPs subject to such
MACT.”

See Response 1. B.

Construction

Commenter agrees with the WVMA language to add the following to the end
of section 5.4, ‘Any changes to an existing stationary source that are subject
to permitting should be treated as a modification and not as construction. ”

OAQ recognizes there has been some confusion on the issue of “construction”
versus  “modification.” The proposed rule language, however, makes the
definition of these two terms consistent. QAQ believes, therefore, that this
will no longer be a source of confusion.

Subchapter Il Sources

Commenter urges that a provision be added to the scope of Regulation 13
that would make it clear thai nonroad engines, nonroad vehicles, motor
vehicles and other emission sources regulated under Subchapter IT of the
federal Clean Air Act have no place in Regulation 13 and supports WVMA
proposal fo add language to the scope of Regulation 13 stating this.

See Response I N.

Voluntary Permits
Commenter supports the WVMA suggested change which would reduce the
time period for Director action on voluntary permits from 12 months to 6
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RESPONSE S.

COMMENT T.

RESPONSE T.

months in section 5.6,

OAQ agrees with the suggested revision and has modified the language
accordingly.

West Virginia Code Citation
Commenter believes the statutory citation in sections 5.6 and 5.7 is incorrect
and should be W.Va. Code §22-5-1 et seq.

OAQ agrees and has made the revision.

XIV. Commenter: U.S. Environmental Protection Agency, Region I1I (EPA)

OAQ would note that EPA's comments were made on an earlier draft of the rule (dated July
16, 1999) than the one which was officially filed for public notice in September of 1999. EPA’s
comments, therefore, sometimes cite the incorrect section of the rule. In reviewing EPA’s comments,
OAQ has carefully checked to ensure it correctly understands the comment. OAQ's response below
will use the correct citation of the rule.

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

Section 1.1 - Scope
Commenter believes the reference to temporary permit may have to be
removed in accordance with comments below,

See Response XTIV, II.

Section 2.1.c - *Actual Emissions”

Commenter believes the ability of a source to rely on actual emissions of
existing sources with similar operations must be reworded to ensure that the
new emission unit can only be compared to other emission units of the same
kind which operate under the same operating conditions and production
levels.

OAQ agrees and has revised the proposed language accordingly.

Section 2.6 ~ "De Minimus Source”
Commenter believes the second sentence seems more appropriately placed
in a technical support document to the draft rule rather than in the rule itself
Further, the rest of the definition which discusses the implications of being
a Tier { source of Table 45-13B and a Tier Il source of Table 45-13C does
not make sense in the definition section. It also is not clear what is meant by
aggregated. Also, it is inappropriate to exempt emissions from a de minimis
source in the determination of potential to emit for any rule other than
43CSRI3. It is not clear what procedures of “..section 4 to petition agency
Jor a determination of regulatory applicability... " provision is referring to.
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RESPONSE C.

COMMENT D.

RESPONSE D.

COMMENT E.

RESPONSE E.

Due to OAQ's response to other comments regarding subsection 2.6, much
of the language has been eliminated, making it more appropriate in a
definitional section. Regarding the comment about Tier I and Tier II and the
concept of aggregating, see Response I A. and I. G., explaining that the OAQ
has revised the language to eliminate the Tier T and Tier II lists and has
further clarified the language. OAQ agrees with the comment regarding
45CSR14 and 45CSR19 and has removed the language. Regarding
subdivision 2.6.b., subdivision 2.6.d. is referring to the permit determination
mechanism in subsection 5,13,

Section 2.13 - “Existing Stationary Source Operating Permit

Commenter believes this appears to be a voluntary provision. Is it desirable
to limit its availability to only sources which meet the 2.26 [sic] definition of
stationary source?

The proposed rule at subdivision 2.24.e allows any source to request a permit
under this rule.

Section 2.18 — “‘Modification”

Commenter cannot comment on the adequacy of proposed changes in
emission level cutoffs for determining what is a “modification” without
Justification by West Virginia on how such levels were established.

The OAQ’s revision of the emission increase levels or cutoffs in the definition
of “modification” at subdivision 2.17.a potentially decreases the scope of
coverage (e.g. permitting) under 45CSR13 and therefore warrants
Justification for EPA approvability.

OAQ believes that the final definition of “modification” in 45CSR13 as
revised pursuant to public comments will not result in a very large change in
the number of source modifications being subjected to minor source review
and will drop only a relatively small amount of air pollutant discharges from
permit coverage. To verify this judgement in a reasonably manageable
evaluation process, the OAQ’s current 45CSR13 database system was
reviewed. This system is currently being used primarily to track permitting
action dates and status but contains fields for summarizing total regulated air
pollutant emissions from sources granted permits or permit exemptions as
well as plant level emission changes associated with certain source
modifications.

A review of the data contained in this system (which is still under
development) for the last two years of minor source permit actions revealed
fairly comprehensive action date tracking; however, only about one-third of
the application summaries contain allowable emissions/emission change data
at this time. Of approximately 230 permit issuance/determination actions
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summarized in the database in the November 1997 to November 1999 time
frame, approximately 80 contained emission data which could be used to
gauge the impact of emission “trigger” level changes in the “modification”
definition. Changing the permit “triggering” regulated pollutant emission
increase level from 5 tons per year (TPY) to 10 TPY would have resulted in
as many as eight (8) of the approximately eighty permits having summarized
emission data being exempted from the permitting process (up to 10% of the
permits). A review of the total allowable emissions/potential to emit and
equivalent or associated emission increases associated with those eight (8)
permits as compared to such emissions and changes associated with all of the
80 penmits, however, is more informative. Permitted emissions under the 80
permits totaled approximately 7550 TPY with a total emission increase
associated with those permits of approximately 4070 TPY.

Total allowable emissions and total emission increases associated with the
eight (8) permits which might be dropped from 45CSR13 requirements under
a 10 TPY (versus STPY) trigger level are 47.4 TPY. These emissions
represent 0.6% of the total allowable emissions and only 1.2% of the total
emission increases resulting from all 80 permit actions. It is also of interest
to compare the average and range of total regulated pollutants (total allowable
emussions) associated with all 80 permits compared to those eight (8) permits:

For all 80:

Average amount of regulated pollutants per permit: 94 TPY (Range < 1 to
340 TPY)

For the 8 potentially dropping out of review:

Average amount of regulated pollutants per permit: 5.9 TPY (Range < 1 to
21 TPY)

Assuming the 80 permits for which emissions data were available were
representative of the 230 permits/actions summarized for the two-year period
(a reasonable assumption based upon review), one could extrapolate the
results of this review as follows:

With 5 TPY Modification Trigeer Ievel With 10 TPY Modification Trieger Level

No. Permits Reviewed Per Year: 116 104 (-12})

Total Permitted Amount of Regulated
Pollutants Per Year (TPY): 10,900 10,832 (-68)

Total Emissions Increase of Regulated
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Pollutants Per Year (TPY): >5,860 >5,792 (-68)

COMMENTF.

RESPONSEF.

COMMENT G.

RESPONSE G.

COMMENT H.

RESPONSE H.

COMMENT L.

OAQ believes based upon judgement and the above analysis that the
proposed revision to the emission threshold levels in the definition
“modification” at subdivision 2.17.a. does not significantly alter the scope and
effectiveness of 45CSR13. The administrative and technical staff time saved
by the small decrease in minor source permit issuance could be more
cftectively used in Prevention of Significant Deterioration (PSD) and Title
V permiiting work.

Section 2.18.a - “‘Modification”

Commenter believes, as written, this provision appears to be saying that any
physical change or change in method of operation to a section 2.26 [sic]
stationary source subject to a substantive requirement of an emission control
rule is a modification. Is that what was intended? Additionally, what is a
Jactlity and why does it need to be listed separately?

The commenter is referring to language in the July 16, 1999 draft of the rule
which was omitted from the official proposed version, Likewise, the term
“facility” has been deleted in that portion of the rule.

Section 2.18.d fsic] - “‘Modification”

Commenter believes this provision appears to consider a 10 percent increase
of a 45CSR13A pollutant a modification only if, prior to the modification, the
source met the 45CSR13A thresholds for that same pollutant. Is this what is
intended? Also, because ‘modification” is defined, it would be more
appropriate lo use the phrase, “. . . prior to the physical change or change in
method in operation,” versus “ . . prior to the modification.” Also, the
terminology ‘notwithstanding”is confusing — does OAQ mean pre or post
45CSR27 control potential to emit?

The response to the first question regarding the OAQ’s intention, is in the
affirmative. OAQ agrees with the third sentence and has revised the language
accordingly. Regarding the last point, the language in the official proposed
rule was changed to remove the term “notwithstanding.”

Section 2.18.f — “Modification”

Commenter states the term “source"was changed to *facility, " and asks that
the term be defined.

OAQ agrees and has restored the original term “source.”

Section 2.18.h.1 [sic]
Commenter asks why this provision is necessary and states it appears that
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such an activity would never trigger a modification as defined by 2.18.b-e
[sic]. Also, are there any testing or notification requirements associated
with this exception to show that replaced air pollution control equipment is
at least as effective?

RESPONSE 1. OAQ notes the subject language is in the current version of the rule, effective Apnil

COMMENT J.

27, 1994, and states it is necessary to afford sources the flexibility to replace
equipment under these conditions without requiring a permit. As far as any
testing or notification requirements, there are none explicitly required by the
rule, but the OAQ has authority under W.Va. Code §22-5-4 (a) (14) to require
a source to submit any information related to this matter.

Section 2.18.h.4 - ‘Modification”

Commenter believes it must be made clear that increases in throughput or
production rates are not exempt if there is an explicit limitation on
production rates or throughput in an applicable permit or order.

RESPONSE J.OAQ agrees and has revised the language accordingly.

COMMENT K.

RESPONSE K.

COMMENT 1.

RESPONSE L.

COMMENT M.

Section 2.18.h.5 [sic] - ‘Modification

Commenter believes it is not clear what is meant by, “ . . provided the source
is designed to accommodate such alternative fuel without increasing
emissions above the levels provided in this paragraph . . .” Arvent “designed
to accommodate” and ‘staying below modification trigger levels” two
separate concepis? If both must be met in order to fall within this provision,
perhaps, it should be reworded to clarify that the source must have been
designed lo accommodate the alternative fuel and that resulting emissions
are not above the modification trigger levels.

OAQ believes that the two concepts are not necessarily independent and that
the language clearly states that both must be met.

Section 2.18.h.6 [sic] - “Modification”

Commenter believes grammatically this provision should be reworded to be
parallel with the other provisions of 2.18.h. Substantively, this provision
should clarify that the determination must be made for all regulated air
pollutant emissions. Also, the term ‘grandfathered natural gas compressor
engine " must be defined.

OAQ agrees and has revised the language. Also, the term “grandfathered” was
removed and new language inserted in the official proposed rule.

Section 2.20 [sic] — "Potential to Emit”
Commenter states that any changes in the 45CSR13 definition of “potential
to emit” from the definitions of "potential to emit”in 45CSR14 and 45CSR19
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RESPONSE M.

COMMENT N.

RESPONSE N.

COMMENT O.

RESPONSE O.

COMMENT P.

RESPONSE P.

cannot be relied on for purposes of netting out of these major NSR
requirements. What is meant by ‘integral to the unit,” “ . . measured .. .7
and ‘control device?” In section 2.20.b, what does ‘add language of
nonapplicability " in the parenthetical mean?

OAQ has revised the language to clarify this subdivision of the rule.
Subdivision 2.19.a only applies to catalytic converters, whereas subdivision
2.19.b is broader in meaning.

Section 2.23.a [sic] - ‘Stationary Source”

Commenter asks what is meant by * . . subject to any substantive
requirement of an emission control rule promulgated by the Director?” Also,
commenter is unclear what is trying to be accomplished by the language
Jollowing * . provided.” Commenter suggests it may make more sense to
state in 2.25.a, "Excluding a facility, stationary source or emissions unit . .
. of Table 45-13, is subject to any substantive . . . promulgated by the
Director.”

OAQ responds that the language “subject to any substantive requircment of
an emission control rule” generally means subject to a substantive
requirement as opposed to a mere procedural requirement.

Section 2.25 [sic] - “Stationary Source”

Commenier cannot comment on the adequacy of proposed changes in
emission level cutoffs for determining what is a “stationary source " without
Justification on how such levels were established.

OAQ does not believe that an analysis is necessary to justify the revised
emission levels or cut-offs defining the term “stationary source” at
subdivision 2.24.b. The revised provision provides that either a 6 Ib/hr or 10
TPY emission rate of a regulated pollutant makes the source a stationary
source subject to permitting requirements. The current federally approved
version of 45CSR13 contains only the 61b/hr emissions trigger level. The
addition of the 10 TPY can only expand the universe of new or modified
sources defined as “stationary sources” and therefore subject to 45CSR13
permit review and does not diminish the coverage or stringency of the current
rule.

Section 2.23.b [sic] - ‘Stationary Source”

Commenter wants an explanation of how the term *potential to discharge”
differs from the term ‘potential to emit” used in the 2.6 definition of De
Minimus source.

The term “potential to discharge” was not included in the official proposed
rule.
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COMMENT Q.

RESPONSE 0.

COMMENT R.

RESPONSE R.

COMMENT S.

RESPONSE S.

COMMENT T.

RESPONSE T.

COMMENT U.

RESPONSE U.

Section 2.25.f [sic] - “Stationary Source”

Commenter believes grammatically this provision should be reworded to be
parallel with ihe other provisions of 2.25. Substantively, this provision is
pretty vague. What if such source exists at a facility with other operating
units which make the facility a stationary source? Where is it that such
sources are required to keep records of the hours of operation? Are such
records required to be submitted to the Director? How will the Director
know to revoke? Under what conditions will such revocations or
reapplications be required?

The subject language has been moved to subsection 10.5, a more appropriate
location in the rule. Although the language does not explicitly require
records to be kept, the Director has authority under W.Va. Code §22-5-4 (a)
(14) to require a source to submit such information if deemed necessary.
OAQ anticipates the typical situation when revocation, reapplication or
modification may occur is when a major source determination is involved or
when OAQ receives other information conceming regulatory applicability
1ssues.

Section 2.28 [sic] - “Volatile Organic Compound”
Commenter believes it is unclear whether the specific compounds will be
listed or incorporated by reference.

The proposed language now clearly incorporates by reference the federal
definition for VOC.

Section 4.1.b.1.
Commenter believes the * . . or upon the Director’s initiative " doesn t make
sense [n context.

The language in this portion of the rule has been revised to clarify that
although the Director may initiate an administrative update, the source must
consent to the revised permit.

Section 4.2.

Commenter believes the phrase “ . . any aspect of the permitted source . . "
IS vague.

OAQ agrees and has revised the language to be more specific.

Section 4.2.a.

Commenter believes the phrase “but not limited to” should be removed as

such determination should be made in a regulatory context.

The official rule version did not contain the language “but not limited to.”
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COMMENT V,

RESPONSE V.

COMMENT W,

RESPONSE W.

COMMENT X.

RESPONSE X.

COMMENT Y.

RESPONSE Y.

COMMENT 7.

RESPONSE Z.

COMMENT AA.

Section 4.2.a.3.

Commenter believes it should be clear that only changes dealing with the
timing elements of a construction schedule qualify. Changes in the
authorized construction schedule as to what is being constructed do not

qualify.

OAQ agrees that the intention of this language is to address only changes in
the time elements of a construction schedule. The rule has been revised
accordingly.

Section 4.2.a.4.

Commenter asks the OAQ to keep in mind that the administrative update
likely will not satisfy 45CSR30 reopening requirements which will be
required of Part 70 sources.

OAQ understands that although a Class I administrative update will not be
subject to public notice under this rule, it may be under 45CSR30.

Section 4.2.a.5,

Commentier believes sources who did not provide accurate information or did
something different than what was described in application or what was
authorized by the permit should not be eligible for the administrative update.

The Director, under subdivision 4.1.a, may determine that a source is
ineligible for an administrative update, and the type of situations mentioned
by the commenter may make a source ineligible.

Section 4.2.a.6.
Commenter believes this provision should exempt removal of air pollution
control equipment.

The official proposed rule does exempt such equipment.

Section 4.2.b.
Commenter believes the phrase “but not limited to” should be removed as
such determination should be made in a regulatory context.

The official proposed rule does not contain such language.

Section 4.2.b.1.
Commenter believes changes which affect permit conditions that were relied
on by the source to net out of major PSD or major NSR requirements or to
be treated as "synthetic minors” for other major source requirements should
not be eligible.
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RESPONSE AA.

COMMENT BB.

RESPONSE BB.

COMMENT CC.

RESPONSE CC.

COMMENT DD.

RESPONSE DD.

COMMENT EE.

RESPONSE EE.

OAQ agrees and believes that subsection 4.2 ensures that no such
circumvention will occur.

Section 4.2.b.2.
Commenter believes other ‘minor changes” must be defined somehow io
ensure that environmentally significant changes will not be eligible.

There are several reasons why OAQ believes the subject language is adequate
to ensure that environmentally significant changes are ineligible as
administrative updates. First, as mentioned in the above response, the rule
at subsection 4.2 prohibits major sources from circumventing the process.

Second, the rule provides that only those changes which fall below the
modification “triggers” are eligible under this section. Third, the language in
subsection 4.3 states that when the Director believes there is a potential for
significant ambient impact, he or she may require more information or
require the source to obtain a modification permit. And last, OAQ points out
that Class I administrative updates are subject to a 30-day public notice, thus
affording persons, including EPA, the opportunity to comment on the
proposed change.

Section 5.1.b.2. [sic]

Commenter believes as written, this section does not flow. The provision
should probably be reworded. Commenter also says there does not appear
tobea’.l1.b.]

Although OAQ is unclear as to which language the commenter is referring
to, the language in subsection 5.1 is clear in OAQ’s opinion.

Section 5.1.c. [sic]

Commenter believes the reference to “such” activities is not clear and
suggests this provision should be grouped with or immediately follow section
5.1h

OAQ agrees that “such activity” in subdivision 5.1.h is somewhat vague and
has revised the language accordingly.

Section 5.11.

Commenter believes that since some Class I administrative updates may
involve revising the permit to implement new requirements, it seems like the
Director should be able to impose reasonable conditions for Class [
administrative updates.

0OAQ agrees and points out that paragraph 4.1.b.2 authorizes the Director to

include reasonable conditions; in addition, language has been added to
subsection 5.11 to clarify this point.
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COMMENT FF.

RESPONSE FF.

COMMENT GG.

RESPONSE GG.

COMMENT HH.

RESPONSE HH.

COMMENT IIL.

Section 5.13.

Commenter believes the distinction between new and existing stationary
sources is not clear. Also, dont emissions from Table 45-13B and 45-13C
activities need to be accounted for in some instances? Commenter believes
the wholesale exclusion in the phrase “excluding the exemptions in Tables
45-138 and 45-13C" does not seem to capture these instances.

OAQ has determined there is no reason to distinguish between new and
existing sources in this particular subsection. Regarding the exemption of de
minimus sources from this subsection, there is no reason for such sources to
notify or keep records since they are considered to be very insignificant
sources of emissions.

Section 6.3,

Commenter believes instead of * . . compliance with such stack test . . . "the
language should state . . . compliance with permit conditions, rules of the
commission or W.Va. Code §16-20-1, et seq.” Also, what if a permit revision
is needed to ensure that allowable throughput capacities or control devices

are enforceable? Will the source be put on a compliance plan?

OAQ agrees with the commenter's first suggestion and has revised the rule
accordingly. Regarding the commenter’s questions, subsection 6.3 is
intended primarily to deal with the permittee’s response to the given situation.
The language does not address OAQ’s actions with regard to permit
modification and OAQ intends to make such decisions on a case-by-case
basis.

Section 7.1.

Commenter believes in accordance with federal regulations, the provision
should require modeling as a matter of source unless the Director exempts
particular constructions or modifications from modeling vequirements.
Further, the provision should clarify that all modeling will be conducted in
accordance with 40CFR51, Appendix W — Guideline on Air Quality Models
(GAOM).

OAQ disagrees that the rule should require modeling as a matter of course and
believes that it is sufficient that the Director have authority to require
modeling on a case-by-case basis. To require modeling for virtually all
Regulation 13 permits would be unduly burdensome on the agency
considering that most of the sources obtaining Regulation 13 permits are
minor in nature. Regarding the reference to Appendix W, OAQ has revised
the rule accordingly but has allowed some discretion to approve alternate
models.

Section 8§ — Public Review Procedures.
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RESPONSE II.

COMMENT JJ.

RESPONSE JJ.

COMMENT KK.

(1)

(i)

(i1})

(iv)

(i)

(111)

(iv)

As written, temporary construction and modification permits may not
be processed according to the Notice Level A procedure. Until it is
demonstrated that such changes are ‘less environmentally
significant” deserved of reduced public participation requirements,
the federal requirements for public participation are not met.

Due to their widespread impact for a given source category, General
Permits are environmentally significant and should be processed
according to the Notice Level C procedure.

To comport with federal public participation requirements, it must be
clear that the nonconfidential portions of the permit applications, as
well as the engineering evaluation and drafi permit are available for
public inspection in the affected area.

Section 8.9: the commenter must receive a copy of the public notice
foo.

OAQ has revised the rule to provide a 30-day public notice for such
permits.

OAQ notes that the official proposed rule does in fact require a 45-
day public notice for general permits.

OAQ believes it is unnecessary for the rule to expressly state that the
nonconfidential portions of the application are available for public
review, for this is clear pursuant to W.Va. Code §§22-5-10 and 29B-

1-1 et seq.

The current rule does not require that EPA be sent a copy of the
public natice, only the draft permit and fact sheet. The proposed rule
maintains this approach but changes the fact sheet to an engineering
evaluation. Although the rule does not address the issue, OAQ
intends to continue its current practice of sending EPA a cover letter
which informs EPA of the public comment period, along with the
draft permit and engineering evaluation.

Section 11.

Commenter proposed disapproval of a similar temporary permitting
procedure of the April 27, 1994, version of 45CSR13. These provisions
should be modified or removed.

See Response II (i} immediately preceding.

Section 14.1.
Commenter believes this provision should discuss permit issuance
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RESPONSE KK.

XV. Commenter:

COMMENT A.

RESPONSE A.

XVI. Commenter:
COMMENT A.

procedures for this type of permilting.

OAQ believes the language in subsection 14.1 sufficiently makes clear that
when a permit is required under this subsection, it will be processed in
accordance with the remaining provisions of the rule.

West Virginia Environmental Council

Commenter appreciates the opportunity to speak at the public hearing.
Commenter believes it was fortunate for West Virginia and its citizens that
this rewrite process was undertaken as a consensus stakeholders process.
The commenier states that although the regulation is less than perfect, the
West Virginia Environmental Council stands behind it as a consensus
document.  Commenter expressed that areas dealing with public
participation and notification and pre-permitting construction activity are
sources of dissatisfaction and disappointment.

Commenter expressed that industry does not need and should not demand
special favors in regard to pre-permitting construction activities, nor should
legal ads be regarded as adequate notice to ordinary citizens.

Commenter is looking forward to the establishment of the citizens advisory
council to the Office of Air Quality and advances a proposal for legal and
technical advisors to be made available to citizens at no cost to these citizens
to assist them through out these arduous processes.

OAQ believes the proposed revisions to the rule pertaining to pre-permitting
construction activity and public notice strike an appropriate balance to
regulation as stated in W.Va. Code §22-5-1. Also see Response VILB.
Regarding the comment about legal and technical advisors for citizens, OAQ
suggests the Advisory Comumittee discuss appropriate ways for citizens to
receive assistance in processes such as rule-making. Lastly, concerning the
public notice portions of the rule, OAQ believes the revised language
represents a significant improvement in notice requirements for the general
public.

Jeri Hunt, Private Citizen

Commenter is concerned about deteriorated air. Commenter expressed
concern that levels of particulate matter aggravate asthma and asthma is a
big problem in the Kanawha Valley, especially in children and expressed
concern that paris of the State are about to be declared out of attainment for
ozone. Commenter asked why anybody would want to move here, to a state
with a reputation for bad air. Commenter believes we need to give everybody
the choice to live in a healthy environment.
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RESPONSE A.

XVII. Commenter:

COMMENT A.

RESPONSE A.

XVIII. Commenter:

COMMENT A.

RESPONSE A.

The commenter’s concerns are general in nature and do not specifically
address the proposed rule, although the proposed rule is one of the OAQ's
most important tools for the prevention and control of air pollutant emissions
into the State’s environment.

Perry Bryant, Private Citizen

Commenter expressed appreciation for all the work that the League of Women
Voters has done on behalf of the citizens of the Kanawha Valley and West
Virginias air supply in general. Commenter still has real concerns,
particularly about the construction prior lo a permitting process being
adopted and urged the OAQ to monitor that process very closely so that
industry does not abuse that ability. Commenter supports Regulation 13 with
those caveats.

OAQ 1s also very pleased with the extent of participation in this process by
the League, as well as other representatives of the general public. Regarding
the pre-permitting construction issue, OAQ intends to closely monitor this
new part of the rule, as well as the other new portions of the rule. See
Response VILB. regarding the pre-permitting issue.

Ohio Valley Environmental Coalition

Commenter believes they were the only ones asking, “What about our health, ”
and, “What are the impacts of what we are doing here?” Commenter
expressed that as far as Regulation 13 is concerned, they are still greatly
concerned about the same things they were initially.

Commenter is particularly concerned about public notification. Commenter
believes the average citizen does not look at legal ads.

Commenter believes the allowance of the administrative updaie gives
industry a lot of latitude and is concerned about increases in the threshold
levels.

Commenter is grateful for the citizens advisory commission and believes
citizens will continue to have input. Commenter believes we should start
thinking in terms of zero emissions.

See Response XV, A. regarding public notice requirements and the Advisory
Committee. Regarding administrative updates, QAQ believes this new
portion of the rule will result in better, more detailed permits. Moreover,
having the process by which minor permit revisions are made specified in the
rule will be helpful to all interested parties. Lastly, see Response XIV.E. and
0. regarding threshold levels.
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XIV. Commenter:

COMMENT A.

RESPONSE A.

XX, Commenter;

COMMENT A.

RESPONSE A.

XXI. Commenter:

COMMENT A.

Robin Godfrey, Private Citizen

Commenter thanked citizens who worked in the stakeholder’s group.
Commenter has two concerns; public involvement and public health. The
commenter believes you have to ask the big question, “Is the air going to be
dirtier?”

See Response XV A.

Norm Steenstra, West Virginia Citizen Action Group

Commenter applauds the work of the citizens and expressed that all work was
done on their own time and with no access outside of DEP to technical
experlise.

The commenter asks if it is indeed a consensus rule, that everyone stands

firm.

Commenter urges DEP and industry to make available funds for citizens for
technical expertise.

Commenter agrees with a previous commenter who thinks it's terrible public
policy to begin construction before there is a permit and stated that
historically DEP, then and now, bends the rules and permits a Jacility that
they would never have permitted in the beginning.

See Response XV A,

Rick Eades, West Virginia Citizens Action Group

Commenter expressed there is no way for private citizens to be prepared in
a technical or legal manner to properly contribute to the stakeholder’s
process and believes it might be in everyone s best interest to provide funding
Jor expertise. Commenter expressed concern that an undue amount of time
was spent on many, many issues in the process and isn't sure if that was
intentional or not.

Commenter asks that provisions be revisited in the future as it learns that the
public is not being served.
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RESPONSE A.

XXII. Commenter;

COMMENT A.

RESPONSE A.

Commenter expressed that the citizens bent over backwards in good faith.

See Response XV.A. In addition, OAQ is always willing, to the extent time
and resources allow, to educate and assist the public on air issues. The DEP
now maintains a Speaker’s Bureau which will provide speakers on a given
topic to any group of people.

Vince George, Private Citizen

Commenter commended people who had spent a lot more time on the process
than himself. Commenter believes it is a reasonable expectation before
construction would be undertaken for any kind of new facility that all permits
be in place. Commenter also commented on adequate notice and expressed
that he did not consider legal ads to be adeguate notice.

Commenter believes that there isn t an equal plaving field and believes the
comment that every day is industry day is a fair comment.

See Response XV.A.

47



