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PREAMBLE TO PROPOSED AMENDHMENTS TO

PROCEDURAL RULES CONCERNING FEE ASSESSMENT -5 rcp -7 i

REGULATIONS: Department of Natural Resources, Serié%”:4bi,
Hazardous Waste Emergency Response Fund Regulations,
Procedural Rules Concerning Fee Assessment

AUTHORITY: W. Va. Code §20-5G~5(d)
ACTION: Adcpted Rule

CONTACT: For further information regarding +this filing,
please contact Mr. Jeffrey E. Herrold, WV Department of
Natural Resources, 1800 Washington Street, East, Charleston,
West Virginia 25305, telephone (304) 348-2761.

SUMMARY: The Department 1is adepting a revision teo its
procedural rules concerning the assessment of hazardous
waste generator fees. This revisiecn concerns the setting of
a date of payment for assessed fees. The wording of Section
5.2.1 of the current regulations inadvertently allows fee
payments to be made up to one vear after the date on which a
Fee Schedule is published in the West Virginia Register. The
statutory construction of Article 5G clearly shows that the
Legislature intended fee payments to be made no later than
168 days after the publication of a Fee Schedule. Section
5.2.1 was originally drafted to express this intent but was
modified based upon industry comments. As currently worded,
this section c¢leses with the phrase “whichever is later.”
Thus, 1f a Fee Schedule were to be published on January 16,
a ¢generator fee payment could be made as late as January 15
of the following calendar. Teday’s £iling corrects this
flaw 1in order to restore the original legislative intent
that fee payvments be made no later than 168 days after fee
schedule publicaticn.

RESPONSE TO COMMENTS: A public hearing on the proposed rule
was held on Novemker 20, 1987 in Charleston and written
comments were received until 4:30 p.m. on December 2, 1987.
No written comments were submitted to the Department
concerning the proposed rule. A representative of the West
Virginia Manufacturers BAssociation was the only individual
Lo attend the public hearing. He presented the oral comment
that, although the rule as revised may differ slightly from
the c¢onstruction of Article 5G, the Assocciation understood
the Department’s intent and had nc chjection to the proposed
rule revisions. Therefore, the Department is adopting this
procedural rule as it was proposed on QOctcker 30, 1987.
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#10 TITLE 47 o1 pEd -7 R
PROCEDURAL RULES R
DEPARTMENT OF NATURAIL RESOURCES_ )
SERIES 402 i
HAZARDOQUS WASTE EMERGEMCY RESPONSE FUND REGULATIONS
PROCEDURAL RULES CONCERNING FEE ASSESSMENT
*09 §47-402-1. General.
1.1. Scocpe. —— The purpose of these regulations is <to

establish procedures for <the assessment and collection of
hazardous waste Jgenerator fees pursuant to Chapter 20,
Article 5G of the West Virginia Code.

1.2. Authority. -- W. Va. Code §§20-5G-5(d) and 29A-3.
1.3. Filing Date. =—-- December 2, 1987.

1.4. Effective Date. =-- January 1, 1988.

1.5. ZIncorperaticon by Reference. =-- Whenever either

federal . statutes or regulations or State statutes or
regulations are incorperated by reference inte these
regulations, the reference is to the statute or regulation
in effect on +¢he--dakte--of--cnactment—-ef-the-legislatien
aathorizing--these--regutaktiens the dJdate on which these
regulaticns were proposed (Octcber 30, 1587).

Er&r-~Promuigatien-Historyr——an Legistative-wplea-en-this
subieet—-were-—exriginativ--premutgated--en-May-5--585-—en~-an
emewgangy-bagesr--Sueh-rulas-—expired-on--Nevember—--5-~-3955+

The--current--procedurar--rules-were-£ited-on-Apr++-34;-3387%
angé-kecane-effective-on-May-+4+-3+887+

1.6, Promulgation Historyv. =-- These regulations replace
Title 47, Department of Natural Resources, Series 404 (47
C.8.R. 40A) that were £filed on april 14, 1987 and became
effective on May 14, 1987.

#09 §47-40A-2. Definitions.

2.1. #Annual Report” means that report required to be
submitted to the chief pursuant +o the annual reporting
requirements of Section 6.4.2 of the DNR Hazardous Waste
Management Regulations.

2.2. "Article 5G” means Chapter 20, Article 5G_ of the
West Virginia Code.
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2+2+ 2.3. "Chief” means the chief of the Division of
Waste Management of the West Virginia Department of Natural
Resources. -

23+ 2.4. “Generator” means any person, corporation,

location, whose act or process preduces hazardous waste as
identified or listed by the director 1in regulations
promulgated pursuant to Secticn 6 of Chapter 20, Article SE
of the West Virginia Code in an amount greater than twelve
thousand kileograms (12,000 kg) per vear.

24+ 2.5. FMHazardous Components” shall be eguivalent to
the term #Hazardous Constituent” as used in chapter-2867
Article B5G ef-the-West-Firgimia-€ede and shall mean that
portion of a wmixture of hazardous waste and cther waste
which i1s identified or 1listed in Section 3 of the DNR
Hazardous Waste Management Regulations.

BrSr-—ZHWMRE-—or———LBNR-—-—-Hazgardeua-—--Waste--—-Management
Regutationsf-meang-Wese-Firginia-Adminiatrative-Regutationss
Bepariment--ecf--Naturat--Reseureesr——-Serieg--3S--premuigatad
pursuant-to-chaptex-29;-Artiecte--SE-——ef~—the--Wesk--Vireginia
codexr

2.6. PYHWMRY or “DNR Hazardous Waste Management
Regulations”  means Title £7, Department of Natural
Resocurces, Series 35, Hazardous Waste Management Regulations
{47 C.S.R. 35).

2=6r 2.7. "Nonhazardous Constituents” means that
portion of a mixture of hazardous waste and other waste
which is neither identified ncr listed pursuant to Section 3
of the DNR Hazardous Waste Management Regulations.
(Note: Water which is mixed with a hazardous waste is
considered a nonhazardous constituent for +the purposes of
these regqulations.)

grFr~—fSeries-46BL-meana--Hegt——Virginia--Administrative
RegaiatiensT--BeparEmenE——ef—-Haéara%—Researees;-Series—&GB:
Hazardens--Waste--Emergeney—--Respense-—-Fund---Reguliatiens,
Interpretive-Rules~-Comeerning-Fea-Assessment-

2r8r——Ati--ether--terma--shaii--have--the--meanings~—-as
preseribed-in-the-DNR-Hazardeus-Waste-Management-Reguzations
ard-chapter-20;-Awticte-55-cf-the-West-Fivginia-codar

2.8. ”"Series 40B” means Title 47, Cepartment of Natural
Resources, Series 40B, Hazardous Waste Emergency Response
Fund Regulations, Interpretive Rules Concerning Fee
Assessment (47 C.S.R. 40B).
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2.9. All other terms shall have the meaning prescribed
in the DNR Hazardous _Waste Management Regulations and
Article 5G.

1]

#0929 §47-40A-3. Fee Assessment Deposits.
3.1. Deposits tc the Fund.

2.1.1. All meonies collected from generators under
€haptex--28+ Article 5G ef-the-WeatE-¥irvginta-cede will be
depcsited in the State treasury in a special fund designated
#The Hazardous Waste Emergency Response Fund.”

3.1.2. Depcsits will include all generator fee
assessments, all interest or surcharges assessed and
collected by the director, and all interest accruing on
investments and deposits of the Fund.

#09 §47-40A=4. Information and Reporting Requirements.
4,1. Annual Reporting.

driviv--AIi-generakters-shari-pwevide-the--£feollewing
infermatien--te-the-Department-in-the-annual-wepert-reguived
under-Seetion-6+¢r2-of-the-PNR-~-Hazardons--Waste-—Management
Regutatiens-—-fow-—the-——appliicable--caltendar-yvear-en—the-£form
tdtenktified-as-Appendix-A-te-thease-regultatienss

4.1.1. All generators shall provide the following
information to the Department, for the applicable ca.endar
year, on the form identified as Appendix I to these
regulations:

4.1.1.a. Total amount of hazardous waste
generated, excluding nonhagzardcus constituents, in tons:

4.1.1.b. The amount (in tons) of that
gquantity of hazardous waste reported for Section 4.1.1.a of
these reguiations which was treated or disposed off-site.

4.1.1.c. The amount (in tons) of that
quantity of hazardous waste reported for Section 4.1.1.a of
these regulations which was treated or disposed con-site.

4.1.1.d. The amount (in tons) of that
quantity of hazardous wastes reported for Section 4.l1.l1.a of
these regulaticons which was treated off-site so that such
waste was rendered ncnhazardous.

4.1.1.e. The amcunt (in tons) of that
quantity cf hazardous wastes reported for Secticn 4.1.1.a of
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these regulaticns which was treated on-site so that such
waste was rendered nonhazardous.

4.1.2. If the total amount ¢f hazardous waste
reported under Section 4.1.l.a of these regulations is not
egqual To the sum of hazardous wastes reported under Sections
4.1.1.b threugh 4.1.1.e of these regulations, the reasons
for the difference must be stated on the form identified as
Appendix I to these regqulations.

TiT3r——-Generatera-ghali-axeinde——Efren——the-—annnal -
repert—-—reguired--undew--Seetion-—4sivi-of-these-regutatiens
theogse-hazardeous-wastas-ligtad-in-Sectien—4-—ef-Seriaa-263+

4.1.3. Hazardous wastes listed in Section 4 of
Series 40B must be excluded from the information reported
under fection 4.1.1 of these requlations.

4.1.4. Once he completes the form identified as
Appendix T to these regulations, a generator shall submit
that form to the Department as an attachment to the annual

repert.

4.2: Review of Information.

4.2.1. All information submitted pursuant to these
regulations is subject to review by the chief to ensure that
accurate and verifiable information is obtained. The chief
mnay request clarifications, ceorrections, or additiocnal
information to supplement the information received to enable
the ekhief Department to preoperly calculate or recalculate
fee assessments. '

4.2.2. The results cf any sanple analyses
performed <for reporting the guantity of hazardous waste
generated shall be made available to the chief upon recuest.

4.3. Separation of Hazardous Waste and Nonhazardous
Constituents.

4.3.1. The determination of the amcunt of
hazardous waste generated mnmust account for the mixture of
hazardous ccmponents and nonhazardous constituents in the
generated hazardeus waste in accordance with the fellowing:

4.3.1l.a. If the hazardous waste is listed in
Section 3.4.4.e or 3.4.4.f of the DNR Hazardous Waste
Management Regulaticns, or exhibits any of the
characteristics described in Section 3.3.2, 2.3.3, or 3.3.4
cf the HWMR, then the amount of hazardous waste generated
must represent the total amount of hazardous waste generated
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prior to mixing.

4.3.1.h. If the hazardous waste exhibits the
characteristic described in Section 3.3.5 of the HWMR, then
the amount of hazardous component in the waste generated
shall be determined by chemical analysis or computed from
knowledge of the amcunt <f the waste mixture and chemical
composition of the waste stream.

4.3.1.c. If the hazardous waste exhibits any
of the characteristics described in Section 3.3.2, 3.3.3, or
3.3.4 of the HWMR and physical sepzaration or wvisual
inspection can be employed tc measure the proportions of
hazardecus components and nonhazardous constituents, then the
amount of hazardous component in the waste generated may be
measured by wvisual Iinspection or physical separation
technigques and determined directly.

4.3.1.d. If the hazardous waste iz a mixture
cf nonhazardous constituents and a hazardous conmponent
listed in Section 3.4 of the HWMR, then the amount of
hazardous compcnent 1n the waste generated must be
determined and reported based on knowledge of the generation
processes, physical separation, or chemical analysis.
(Note: If knewledge of the generation processes is
employed, a written Justification of the methods employed
must accompany the annual report.)

4,3.2. If the generator finds, when making
determinations as descriked under Sections 4.3.1.b through
4.3.1.d of these regulaticns, that nenhazardous constituents
have chemically bonded, physically bonded, or chemically and
physically bonded to an extent that prevents physical or
chemical separation of nonhazardeous constituents and
hazardous components, then the total amount of the hazardous
waste mixture must be reported.

4.3.3. For all determinations performed pursuant
to Section 4 of these regulations which require chemical
analysis, reported weight determinations must be computed by
empleoying total analytical concentration values.

*#09 8§47-40A-5, Fee Assessment.
5.1. Dissemination of Fee Schedule.

5.1.1. Fee assessments pursuant----te—-—---thase
reguratiens will be computed by the Department for all
generators in accordance with the provisions of Article 5G.
Generators for which fee assessmencs are computed by the
Department to be less than five dellars {$5.00) will net be
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sent a fee assessment lnv01ce, nor are they regquired to pay
such fee. :

5.1.2. The director shall provide a <cocpy of the
fee schedule to é&ach generator, by certified mail, within
fifteen (15) days of publishing the fee schedule in the
state register.

5.1.3. An invoice for the fee required pursuant to
these regulations shall be provided by the director to each
generator upon whom a fee is assessed within fifteen (15)
days of publication of the fee schedule in the state
register. Such invoice shall include an itemized 1list of
fees to be assessed and the date upon which such fees are
due and payable. The invoice shall be provided in the form
and manner prescribed by the director.

5.2. Payment of Fees.

ScZviv——Cenerakers--upen——-whem--£feaa-—-are—-—agseazad
paranant-te-these-regutations-shaii-pay-such-fee-in-£uii~=lby
the--fifteenth--{i5r——day-~of--Fanmuary--—of-the-caltendar-yvear
immediatety-£folteving-—the-date-of-the-fee--inveice——previded
by--the-direstor-or-within-ere-hundred-and-aixty-eight-£3686%
daya-afeew-pukiicatien-of-the—-fee--achaedute——-in~--thaw-gtaktea
registery-whichever-ia-iaters

Ss2s8s—--Fee-—paymenkta--made-——-pursyant---te---these
regulatiens-—-shalri--be--made--bBy-aubmitting-a-money-owrdex—-ow
eheek--made--payabie--to——the--LHasardeous--Waste-—~Emergeney
Respense-—-Funds4---Suech--£fee-payment-ashail-he-=wamanittad-te
the~director-pby-the-date-speecified-en-the-inveicer-—Zf--gneh
fee--payment—-is-maitedy-then-the-payment-ngat-be-pestmavked
by-the-date-apecified-on~tEhe-inmvaica<

5.2.1. Generator fee assessments are dus and
payable <To the Department on the fifteenth day of January
(January 15) of 1985 and each succeeding vear thereafter,
except as provided in Section 5.2.2 of these regulations.

5.2.2. If a fee schedule is nct published by the
first day of August (August 1) of each vyear, generators upon
whom fees are assessed pursuant to Article 5G must pay such
fees W1th1n cne hundred and 51xty-e1ght {168) days after the
publication of the fee schedule in the state register.

5.2.3. A fee payment made pursuant to these
regulations shall ke made by submitting a money order or
check nade pavable to the ¥Hazardous Waste Emergency
Response Fund.” Such fee pavment must be transmitted to the
director by the date specified on the invoice. If such fee
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payvment is mailed, then the pavment must be postmarked by
the date specified on the invoice.

5.3. Reconsideration.

5.3.1. Any generator assessed a fee pursuant to
these regulations may request the director to reconsider the
amount of fee assessed. Such reguest must be submitted to
the director, in writing, within forty-five (45) days of the
date sent as noted on the fee assessment 1invoice required
under Section 5.1.3 of these regqulaticns and shaii must
speclfy the reasons for reguesting such reccnsideration. The
assessed fee shall not be subject tc reconsideration because
the generator included the hazardcous wastes listed in
Section 4 of Series 40B.

5.3.2. Upon reviewing a request submitted pursuant
to Section 5.3.1 of these requlations, the director will
reconsider the applicable calculaticns and will notify the
generator by letter of the results. If the director revises
the fee assessment, the generator shall be sent a revised
fee assessment inveoice, payabkle on the normal fee payment
date.

5.3.3. If a revision of a Zfee assessment made
pursuant to Secticn 5.3.2 of these regqulations determines
that a generator has made an overpayment greater than twe
hundred deollars ($200.00), the generator may choocss to
either receive a refund of the excess amount or use that
excess as a cradit against the subseguent fee assessment. If
the .overpayment is fess-tkan twco hundred dollars ($200.00)
or less, the excess amount will bke credited against the
subseguent fee assessment.

5.4. Reassessnent.

5.4.1. 1If the director finds that the aggregate
amount of fees assessed, after adjustments pursuant to
Section 5.3.2 of these regulations, is more than twenty-five
thousand dollars ($25,000.00) below the maximum amount
authorized to be collected in any cne 4%y vear by €haptew
2er-Article-SE~of-the-West-VYiwgimia-cede; Article B5BG, the
directeor =shall cause all fee assessments to be recalculated
and new fee assessment invoices to be transmitted to each
generator. The payment due date shall, in such situation,
be extended by the same number of days as the revised
assessment date is beyond the original date of assessment.

5.4.2. In reassessing the new fee for any
generator who requests a reconsideration, the assessment
rate per unit weight of the hazardous waste computed focr the
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original Ffee assessment may not be recalculated unless it is
necessary to recalculate the fee assessment of evary
generator as required under Section 5.4.1 of these
regulations.
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APPENDIR-A
APPENDIX I

Hazardous Waste Emergency Response Fund

Fee Assessment Report

CCOMPANY NAME:

EPA I.D. #:

GENERATOR LOCATION:

1. The amount of hazardous wastes generated
during the 19 calendar year, EXCLUDING
NONHAZARDCUS CONSTITUENTS.
Tons

2. The amount of hazardous wastes generated
(from the amount determined in #1) that
were treated or disposed of off-zite,
but remained hazardous.
Tons

3. The amount cof hazardous wastes generated
(from the amocunt determined in #1) that
were treated cr disposed of on-site,
but remained hazardous.
Tons

4. The amount of hazardous wastes generated
(from the amount determined in #1) that
were treated off-site sc that such wastes
were rendered nonhazardous.
Tons

5. The amount of hazardous wastes generated
(from the amount determined in #1) that
were treated on-site so that such wastes
were rendered nonhazardous.
Tons
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APPENDIX I continued

HEazardous Waste Emergency Response Fund

Fee Assessment Report

COMPANY NAME: . I

EPA I.D. #: .

GENERATOR LOCATION: _

6. Provide a brief narrative of the method(s) used to
determine the amount given 1in #1, including methcd(s)
used to determine the nonhazardous constituents.

7. If the total cf items #2 through #5 is not equal to itenm
#1, provide reasons fcor the difference.

1¢
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APPENDIX I continued

Hazardous Waste Emergency Response Fund

Fee Assessment Report

CCMPANY NAME:

EPA I.D. #:

GENERATOR LOCATICN:

CERTIFICATION:

I certify under penalty of law that +this document and all
attachments were prepared under my direction or supervision
in accordance with a system designed to assure that gualified
personnel properly gather and evaluate the information
submitted. Based upon nmy ingquiry of the person or persons
who managed the system or those persons directly responsible
for gathering the informaticn, the information submitted is
to the best of my knowledge and belief true, accurate, and
complete, I am aware that there are significant penalties
for submitting false information, including the possibility
of fine and impriscnment for knowing viclations.

Print or Type Name of Title
Auvthorized Representative

Signature ' . Date Signed

11




