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NOTICE OF A COMMENT PERIOD ON A PRCPOSED RULE

AGENCY: Department of Natural Resources TITLE NUMBER:_.{FZ—

RULE TYPE: Procedural ' : CITE AUTHORITY W. Va. Code §20-5G-~5(d)

AMENDMENT TO AN EXISTING RULE: YES_X_ NO___

IF YES, SERIES NUMBER OF RULE BEING AMENDED: 408
TITLE OF RULE BEING AMENDED: Hazardous Waste Emergency Response Tund,

Procedural Rules Concerning Fes Assessment

[F NO, SERIES NUMBER OF NEW RULE BEING PROPQSED:

TITLE OF RULE BEING PROPOSED:

Z, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH

ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON _Decemher 2 1087 AT 4:30 pom

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS.
Dr. Paul 1. Hill

WY Department of Natural Resources
THE ISSUES TO BE HEARD SHALL BE

1 Washing treet, FEast LIMITED TO THIS PROPOSED RULE,

Room 842 i —

Charleston, WV 25305 /2’ / /7/ /""7

" f~—Renald R, Poresia

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




PREAMBLE TO PROPOSED AMENDMENTS TO

PROCEDURAL RULES CONCERNING FEE ASSESSMENT TN

REGULATIONS: Department of Natural Rescurces, Series 40§7
Hazardous Waste Emergency Respense Fund Regulations,
Procedural Rules Concerning Fee Assessment

AUTHORITY: W. Va. Code §20~-5G-5(4d)
ACTION: Proposed Rule; Notice of Hearing and Comment Period

DATES: A public hearing on this proposal will be held at

3:00 p.m. ‘onn  Monday, November 30, 1987 in the Director’s
Conference Room 674, 1800 Washington Street, East,
Charleston, West Virginia. Written comments will be

received until 4:30 p.m. on Wednesdayv, December 2, 1%87.

CONTACT: TFor further information regarding this filing,
prlease contact Mr. Jeffrey E. Herrcld, WV Department of
Natural Resources, 180C Washington Street, East, Charleston,
West Virginia 25305, telephone (304} 348-2761.

SUMMARY: The Department is proposing the adoption of a
revision +to its procedural rules concerning the assessment
of hazardous waste generator fees. The preopcsed revision
concerns the setting of a date of payvment for assessed fees.
The wording of Section 5.2.1 of the current regulations
inadvertently allows fee payments to be made up to cne vear
after the date on which a Fee Schedule is published in the
West Virginla Register. The statutory construction of
Article 3G clearly shows that the Legislature intended fee
payvments to ke made nc later +than 168 days after the
publicaticn of a Fee Schedule. Section 5.2.1 was originally
drafted to express this intent but was modified based upon
industry comments. As currently worded, this section closes
with the phrase “whichever is later.” Thus, if a Fee
Schedule were tc be published on January 16, a genaerator fee
payment could be made as late as January 15 of the following
calendar. =~ Today’s proposal corrects this flaw in order *o
restore the coriginal legislative intent that fee payments be
made no later than 168 days after fee schedule publication.
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Fion

*10 TITLE 47 -
PROCEDURAL RULES e e
DEPARTMENT OF NATURAL RESOURCES ERN NI I

SERIES 40A

HAZARDOUS WASTE EMERGENCY RESPONSE FUND REGULATIONS - .

PROCEDURAL RULES CONCERNING FEE ASSESSMENT

*09 §47=402-1. General.

1.1. Scope. —— The purpose of these regulaticons iz to
establish procedures for the assessment and collection of
hazardous waste generator fees pursuant to Chapter 20,
Article 5G of the West Virginia Code.

1.2. Authority. -- W. Va. Code §§20-3G-5(d) and 29a-3.
1.3, Filing Date. --
1.4. Effective Date. -~--

1.5. Intorporation by Reference. —-- Whenever either
federal statutes or regulations oxr State statutes or
regulations are incorporated by reference inte these
regulations, the reference is to the statute or regulation
in effect on *the--date--of--cnpetment--of--the--tegisiatien
autherizing—--these--wegulatiens the date on which these
regulations were propcsed (October 30, 19287).

t

tré6r--Preomutgatien-Hiskeryr-~~—-Legistative-¥ules-on-this
subject-were-eriginalliv-premuigated-en-May——9+~-3585-—on—-—-an
energeney-—-pasaesr-—-—-Sueh--raleg—expired-om-Nevenber-5--1585+

FThe-eurrent-procedural-rutes-were-£ited-on——-Aprit--34-~~3987F
ard-becanc—effegtiva—an-May—-14+-%58%<

1.6, Promulgaticn History. -- These requlations replace
West Virginia Administrative Regulations, Department cof
Natural Resources, Series 40A, that were filed on April 14,
1987 and became effective on May 14, 1987.

*09 §47=40A-2, Definitions.

2.1. YAnnual Report” means that report required +to be
submitted to the chief pursuwant %o the annual reporting
regquirements of Section 6.4.2 of the DNR Hazardous Waste
Management Regulations.

2.2. *"Article 5G” means Chapter 20, Article 56 of the
West Virginia Code.

=y
P
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2+2+ 2.3. "Chief” means the chief of the Division of
Waste Management of the West Virginia Department of HNatural
Resources.

2+3+ 2.4. f"Generator” means any person, corporation,
rartnership, assoclation, or other legal entity, by site
location, whose act or procesz produces hazardous waste as
identified or 1listed by the director in regulations
promulgated pursuant Lo Section 6 of Chapter 20, Article 5E
of the West Virginia Ccde in an amount greater than twelve
thousand kilograms (12,000 kg) per year.

Z2+4+v 2.5. “Hazardous Compeonents” shall be equivalent to
the term “Hazardous Constituent” as used in €hapter-z26-
Article 5G ef-the-West-Yirginta-cede and shall mean that
portion c¢f a mnixture of hazardous waste and other waste
which is identified or listed in Section 3 of <the DNR
Hazardous Waste Management Regulaticns.

275+ 2.6. 7HWMR” or ¥”DNR Hazardeous Waste Management
Regulations” means West Virginia Administrative Regulations,
Department of Natural Rescurces, Series 35, Hazardous Waste
Management Regulations. premulgated-pursuant-te-Chapter—-326+
Articte-S5E-of-the-West-Vivginia-cede

B2v6+ 2.7. TNonhazardous Constituents” means that
portion of a wmixture of hazardous waste and cther waste
which is neither identified nor listed pursuant to Section 3
of the DNR Hazardous Waste Management ~Regulations,
{Note: Water which is mixed with a hazardcus waste is
considered a ncnhazardous constituent for the purpeses of
these regulations.)

2=%= 2.8. “Saries 40B*" means West Virginia
Administrative Regulations, Department of Natural Resocurces,
Series 40B, Hazardous Waste Emergency Response Fund

Regulations, Interpretive Rules Concerning Fee Assessment.

2r8v——Ari--othew--terms--ghali--have--the--meaningas---as
preseribed-ir-the-BNR-Hazardeus-Waste-anagsement-Regutatiens
end-Chapter-2o;~Aveicte~-58-pf-the-KWeat-Fivginin-ceder

2.9. all other terms shall have the meaning prescribed
in the DNR Hazardous Waste Managsment Regulations and
Article 5@,

%09 §47-40A-3. Fee Assessment Deposits.
3.1. Depocsits to the Fund.

3.1.1. 2all monies collected from generators under
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Ehapker—--267 Article 535G ef-the-Wezt-VYirginia-Sede will ke
depcsited in the State treasury in a special fund designated
#“The Hazardous Waste Emergency Response Fund.”

3.1.2. Deposits will include all generator fee
assessments, all interest or surcharges assessed and
collected by the director, and all interest accruing on
investments and deposits of the Fund.

#09 §47-402A-4. Information and Reporting Requirements.
4.1. Annual Reporting.

éviriv--Att-gerneraters-shari-pwevide-the--foiieowing
infermation——-te-the-Beparement-in-the-arnualt-wepert-vacuired
wnder-Sectton-6-4r2~of-the-BNR--Hasardeus—-Waste--Hanagement
Regutations--feor--the-—appiicable--calerndar-vear-on—the-£fewm
tdentified-as-Appendin-A-to-these-reguiationas

4.1.1. All generators must provide the folleowing
information to the Department, for the applicable calendar
vyear, on the form identified as Appendix I +to these
regulations: -

4.1.1.a. Total amcunt of hazardous waste
generated, excluding nonhazardous constituents, in tons:

4.1.1.b. The amcunt {in tons) of that
guantity of hazardous waste reported for Section 4.1.1.a of
these regulations which was treated or disposed ocff-site.

4.1.1.¢c. The amount (in tons) of that
guantity of hazardous waste reported for Section 4.1.l1.a of
these regulations which was treated or disposed on-site.

4.1.1.d. The amount (in tons) of that
guantity of hazardous wastes reported for Section 4.1.1.a of
these regulations which was treated off-site so that such
waste was rendered nonhazardous.

4.1l.1.e. The amecunt (in tens) of that
gquantity of hazardous wastes reported for Section 4.1.l1.a of
these regulations which was treated on-site so that such
waste was rendered nonhazardous.

4.1.2. If the teotal amount o©f hazardous waste
reported under Secticn 4.1.l1.a of these regulations is not
egual to the sum of hazardous wastes repcrted under Sections
4.1.1.0 through 4.1.l.e of these regulations, the reasons
for the difference must be stated on the form identified as
Appendix T to these regulations.
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4r-icSr——-Senerpters~-shati-axaeivnde-~Efrem—~—the——annuat
repert--reguired--ugader——-Sectien——4rici-ef-thege-reguiatiens
thesa-hazardeus—wastas-listed-in-Sectien-4-ef-Series—468+

4.1.3. Hazardous wastes listed in Section 4 of
Series 40B mnust be excluded from the information reported
under Section 4.1.1 of these regulaticns.

4.1.4., Once he completes the form I1dentified as
Appendix T to these reculations, a generator shall submit
that form to the Department as an attachment teo the annual

report.

4.2. Review of Information.

4.2.1., All information submitted pursuant to these
regulations 1s subject to review by the chief to ensure that
accurate and verifiable information 1s obtained. The chief
mnay reguest clarifications, corrections, or additicnal
information to supplement the information received to enable
the ekiaf Department To properly calculate or recalculate
fee assessments.

4.2.2., The results of = any sample analyses
performed for Fepcriting +the gquantity of hazardous waste
generated sha*® must be made available to +the c¢hief upocn
request.

4.3. Separatiocn of Hazardous Waste and Nenhazardous
Constituents.

4.3.1. "The determination of the amount of
hazardous waste generated must account for the mixture of
hazardous components and nonhazardous constituents in the
generated hazardous waste in accordance with the feollewing:

4.3.1.a. If the hazardous waste is listed in
Section 3.4.4.e or 3.4.4.f o©of the DNR Hazardous Waste
Management Regulations, or . exhibits any of the
characteristics described in Sectien 3.3.2, 3.3.3, or 3.3.4
¢f the HWMR, then the amount of hazardous waste generated
must represent the total amount of hazardous waste generated
prior to mixing.

4.3.1.b. If the hazardous waste exhibits the
characteristic described in Section 3.3.5 of the HWMR, then
the amount of hazardous component in the waste generated
shafx must be determined by chemical analysis or computed
from knowledge of the amount of the waste mixture and
chemical composition ¢f the waste strean.
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4.3.1.c. If the hazardous waste exhikits any
of the characteristics described in Section 3.3.2, 3.3.3, or
3.3.4 of the HWMR and physical separation or vwvisual
inspection can be employed to measure the proporticns cf
hazardeous componants and nonhazardous constituents, then the
amount of hazardous component in the waste generated may be
measured by visual inspection or physical separation
techniques and determined directly.

4.3.1.d. If the hazardous waste is a mixture
sf nonhazardeus constituents and a hazardous component
listed in Secticn 3.4 of the HWMR, then the amount of

hazardcus componant in the waste generated mnmust ke
determined and reported based on knowledge of the generation
processes, physical separaticn, or chemical analysis.

(Note: If knowledge of the generation processes iz
employed, a written justification of the methods emploved
must accompany the annual report.)

4.3.2. If the generator finds, when making
determinations as described under Sections 4.3.1.b through
4.3.1.d of these regulations, that nonhazardous constituents
have chemically konded, physically bonded, or chemically and
physically bonded to an . extent that prevents physical or
chemical separation of nonhazardous constituents and
hazardous components, then the total amount of the hazardcus
waste mixture must be reported.

4.3.3. TFeor all determinations performed pursuant
to Section 4 c¢f these regulations which recuire chemical
analysis, reported weight determinations must be computed by
employing total analytical concentration values.

*09 §47-40A-=5. Fee Assessment.
5.1. Disseminaticn of Fee Schedule.

5.1.1. TFee assessments purseant——~~--te--~~these
regutatienms will be computed by the Department for all
generators in accordance with the provisions of Article 5G.
Generators for which fee assessments are computed by the
Department to be less than five dollars ($5.00) will not be
sent a fee assessment invoice, nor are they regquired to pay
such fee.

5.1.2. The directcr shall provide a copy of the
fee schedule %o each generator, by certified mail, within
fifteen (15) days of publishing the fee schedule in the
state register.

5.1.3. 2An invoice for the fee required pursuant to
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these regulations shall be provided by the director to each
generatcer upon whom a fee is assessed within £ifteen (15)
days of publication of the fee schedule in the state
register. Such invoice shall include an itemized 1list of
fees to ke assessed and the date upon which such fees are
due and payable. The invcice shall ke provided in the form
and manner prescribed by the director.

5.2. Payment of Fees.

St2vic--Generatora--upon-—-vheom--fees-—gua-——gasessed
pursuant--te-these-reguiatiens-shatri-pay~such-fee-in-£futi-by
the-£fifteenth-{3i5r~-day-—-of--JFanuary--of-~the-—eatendar——vear
immediately-—-fotrtowing--the-date-sf-the-fee-inveice-previded
by-the-direscter-gr-within-erne-hundred-and-sixty-eteghe——£3168%
gdays--after——pukiteation-—-of-—-tha--fas—schedule-in-the-state
registers-whichaver—ia-taters

SvZ2v2v—--Fee--paymenta--made——-pursuant---te——-—-theasa
regutrations--shati--be--made--by-subhmiktking-a-meney-order—ow
cheek--nade--payabie--to--the--LHazsawdeus--Waste-—--Emergeney
Respenze-—-Fundr4---Such--fee-payment-shaliz-be-transmitted-teo
the-directer-by-the-date-gpecified-on—-the-inveoicer—-Tf-—sneh
fee-payment-is-maired;-then-the-payment-must——be--pestmarked
by-the-date-gpecifisd-on-the-inveices

5.2.1. Generator fee assessments are due and
payable to +the Department on the fifteenth day of January
{(Januvary 15) of 1985 and each succeeding vear thereafter,
except as provided in Section 5.2.2 of these regulations.

5.2.2. If a fee schedule is not published by the
first day of August (August 1) of each vear, generators upon
whom fees are assessed pursuant to Article 5G must pay such
fees within one hundred and sixty-eight (168) davs after the
publication of the fee schedule in the state register.

5.2.3. A fee pavment made pursuant to these
requlations shall be made by submitting a money order or
check made payable to the “Hazardcus Waste Emergency
Response Fund.” Such fee pavment must be transmitted to the
director by the date specified on the invoice. If such fee
payment Iis mailed, then the pavment must be postmarked by
the date specified on the inveoice.

5.3. Reconsideration.

5.3.1. Any generator assessed a fee pursuant to
these regulations may request the director to reconsider the
amcunt of fee assessed. Such request must be subnmitted to
the director, in writing, within forty-five (45) days of the
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date sent as ncted on the fee assessment invoice required
under Section 5.1.3 o0of these regulations and shkha*: must
specify the reascons for requesting such reconsideration. The
assessed fee shall nect be subject to reconsideration because
the generator included the hazardous wastes 1listed in
Section 4 of Series 40CB.

5.3.2. Upcn reviewing a reguest submitted pursuant
to Section 5.3.1 of these regulations, the director will
reconsider the applicable calculations and will notify the
generator by letter of the results. If the director revises
the fesz assessment, the generator shall be sent a revised
fee assessment invoice, payable on the normal fee payment
date.

5.3.3. If a revision of a fee assessment made
pursuant to Section 5.3.2 of these regulations determines
that a generator has made an overpayment greater than two
hundred dellars ($200.00), the generator may choose to
either receive a refund of the excess amount or use that
excess as a credit against the subsequent fee assessment. If
the overpayment is fess—than two hundred dollars (5$200.C0)
cxr less, the excess amount will be credited against the
subsegquent fee assessnent.

5.4. Reassessment. oo

5.4.1. 1If the director finds that the aggregate
amount of fees assessed, after adjustments pursuant to
Sectiecn 5.3.2 of these regulations, is more than twenty-~five
thousand dollars ($25,000. 00) below the maximum amount
autherized to ke collected in any one +{%} yvear by Ehapter
2oy-Articte-S6-of-the-Heat-¥irginia-gede; Article 5G, the
directcr shall cause all fee assessments to be recalculated
and new fee assessment invoices to be transmitted to each
generator. The payment due date shall, in such situaticn,
be extended by the same number of days as the revised
assessment date is beyond the original date of assessment.

5.4.2., In reassessing the new fee for any
generator who reguests a reconsideration, the assessment
rate per unit weight of the hazardous waste computed for the
original fee assessment may not be recalculated unless it is
necessary to recalculate the f2e assessment of every
generator as regquired under Section 5.4.1 of these
regulations. ' )
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APTENDEX-A
APPENDIX T

Hazardous Waste Emergency Response Fund

Fee Assessment Report

COMPANY NAME:

EPA I.D. 3F:

GENERATOR LOCATION:

1. The amount of hazardous wastes generated
during the 19  calendar year, EXCLUDING
NONHAZARDOUS CONSTITUENTS.

Tons
2. The amcunt of hazardous wastes generated
{from the amount determined in #1) that
were treated or disposed of off-site,
but remained hazardous.
Tons
3. The ameount of hazardous wastes generated
(from the amount determined in #1) that
were treated or dilsposed of on-site,
but remained hazardous.
Tons
4. The amcunt of hazardous wastes generated
(from the amcunt determined in #1) that
were treated coff-site so that such wastes
were rendered nonhazardous,.
Tons
5. The amcunt of hazardeus wastes gensrated
(from the améunt determined in #1) that
were treated on-site sc¢ that such wastes
were rendered ncnhazardous.
Tons
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APPENDIX I continued

Hazardous Waste Emergency Response Fund

Fee Assessment Report

COMPANY NAME:

EPA I.D. #:

GENERATCR LOCATION:

€. Provide a brief narrative of the metheod(s) used to
determine the amount given in #1, including method(s)
used to determine the nonhaszardcus censtituents.

7. If the total of items #2 through #5 is not egqual to item
£1, provide reasons for the difference.
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APPENDIX I continued

Hazardous Waste Emergency Response Fund

Fee Assessment Report

COMPANY NAME:

EEA I.D. #:

GENERATOR LOCATION:

CERTIFICATICON:

I certify under penalty of law that +this deccument and all
attachments were prepared under my directicon or supervision
in accordance with a system designed to assure that gqualified
rersonnel properly gather and evaluate the information
submnitted. Based upon my inquiry of the person or persons
who managed the system or those persons directly respcnsible
for gathering the information, the information submitted is
tc the best of my knowledge and belief true, accurate, and
complete. I am aware that there are significant penalties
for submitting false information, including the possikility
cf fine and impriscnment for knowing violations.

Print or Type Name of _' Title
Authorized Representative

Signature o Date. Signed

10




