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FISCAL NOTE FOR A PROPOSED RULE

Rule Title: Title 47, Series 38F, "Lead Acid Battery Regulations”
Type of Rule: XX Legislative Interpretive Procedural

Agency: Department of Commerce, Labor and Environmental Resources
Division of Environmental Protectiom

Address: 1336 Hansford Street, Charleston, West Virginia 25301

ANNUAT FISCAL YEAR

1. Effect of Increase Decrease Current Next Thereafter

Proposed
Rule

~-Personal

Services

-Current

Expense UNENGWN
-Repairs and

Alterations

-Equipment

-Other

2. Explanation of Above Estimates: The promulgation of these rules should
vot resuli in the peed of additional personnel, equipment and other related
costs to efficiently and orderly regulate the proper handling of lead acid
batteries. - .

3. Objectives of These Rules: To establish requirements and guidelines
for the proper storage, handling, recycling and disposal of 1lead acid
batteries.

4. Exzplanation of Overall Econcmic Impact of Proposed Rule.

Al Feonomic Impact on State Government: Unknown.

B. 1. Economic Impact on Political Subdivisions: Unknown
2. Economic Impact on Specific Industries: Unknown
3. Economic Impact on Specific Groups of Citizens: Unknown

C. Economic Impact om Citizens/Public at Large: Unkmown

g

David Cégggiiaghan
Director

Date: August 16, 1993




DATE:
TO! LEGISLATIVE RULE-MAXING REVIEW CCMMITTEE

FROM: Department of Commerce, Labor and Environmental
Resources: Division of Environmental Resources
LEGISLATIVE RULE TITLE: "Lead Acid. Battery Regulations" .-

1. Authorizing statute(s) citation West Virginia Code 20-11-8(c)

2. a. Date filed in State Register with Notice of Hearing

b. What other notice, including advertising, did you give
of the hearing?

State wide press release.

c. Date of Hearing(s)_ August 6, 1993

d. Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached X No comments receilved

e. Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
{be exact)

Auigust 16, 1993

f. Name and phone number(s) of agency person(s) to
contact for additional information:

Bill Rheinlander, 558-5929




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgaticn:

a. Give the date upen which you filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general descriptiocon
of the issues to be decided.

N/A

b. Date of hearing:

c. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

N/A

d. Attach findings and determinations and reasons:

Attached N/A
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OFFICE OF WEST VIRGINIA
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TITLE 47
LEGISIATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTION
SERIES 38F
LEAD ACID BATTERY REGULATIONS
GENERAL
Scope and Purpose. This legislative rule establishes

handling, recycling, and disposal of

Authority West Virginia Code 20~11-8{(c)
Filing Date.

Effective Date.




47-38F-2. DEFINITIONS

A1l definiticns din Chapter 20 Article 5F Section 2, including all
amendments thereto, are fully incorporated into these regulations by
reference, The following additional definitions shall apply to these rules
unless ctherwise specified herein:

2.1. "Lead acid battery" means an encasement which contains or
contained lead and sulfuric acid to produce an electrical charge.

2.2. "Lead acid battery storage facility" means any facility
used for the storage of lead acid batteries, including any wholesale or
retail business, auntomotive service or repair garages or cther persons that
handles lead acid batteries for purposes of comwmerce, recyeling or disposal.

2.3. "Lead acid battery dealer" means any person selling,
collecting, disposing, storing, recycling or otherwise handling new or spent
lead acid batteries on a wholesale or retail basis.

2.4, "Spent lead acid battery" means an encasement which
contains or contained lead and sulfuric acid which will no longer produce an
elactrical rhAarge. :

47-38F-3. LEAD ACID BATTERY HANDLING, STORAGE AND DISPOSAL REQUIREMENTS

3.1. Certain disposal prohibited. After the first day of June
1994, 4t shall be unlawful to deposit lead acid batteries in a solid waste
disposal facility in West Virginia. Spent lead acid batteries must bhe

delivered to an automeotive battery dealer, or wholesaler, a seccndary lead
smeliter permitted by the United States Environmental Protection Agency
(USEPA), or a collection or. recycling facility authorized under the Hazardous
Waste laws of the State of West Virginia, or other jurisdiction.

3.2. Disposal by dealers. HNo lead acid battery dealer shall
dispose of a spent lead acid battery sxcept by delivery to a seccndary lead
smelter permitted by the USEPA, or to the agent of a battery manufacturer or
wholesaler for delivery to a secondary lead smelter permitted by the USEPA,
cr to a collection or recvcling facility authorized under the laws of the
State of Wesl Virginia cor laws of the state where the ccllection or recycling
facility is Tocated.

3.3. Collection for recycling and public notice requirements.
Any person selling or offering lead acid batteries for sale at retail or
wholesale shall:

3.3.1. . Accept, at the point of transfer, spent lead acid
batteries from customers when purchases new batteries. It 1s not necessary
to exchange 3 battery in order te purchase a new one.

3.3.2. Post written notices using at least ome inch size letters
on a poster clearly visible to all customers and containing the undversal
recycling symbcl and the following language:

3.3.2.2. It is unlawful to dispose of a lead acid battery in a W,
Va. landfill.




3.3.2.b. Please REGCYCLE your used batteries.

3.3.2.¢c. - 8tate rules require us to accept used or spent lead acid
batteries for recyeling in exchange for new batteries purchased from the
dealer.

3.4. Dealer's reporting requirements. Lead acid batteries shall be
collected, vecycled, or disposed of in a lawful manner, and records of such
collection, recycling or disposal shall be kept on file at the facility for a
peried of not less than three (3) vyears for inspection. The dealer zalso
shall send a2 copy of the report annually to the lecal or regiomal solid
waste authority in the county or region in which the lead scid battery
storage facility is located.

3.5. Inspection of automotive battery dealers. Authorized agents
of the Division of Environmental Protection may at reasonable times or during
normal business hours imnspect any lead acild battery storage facility governed
by these rules.

3.6. Storage. New lead acid batteries and spent lead acid
batteries shall be stored in compliance with all leocal, state and Federal
Regulations to prevent centamination or injury from acid spillage or leakage.

3.7. Public information and education. The Division of
Natural Resources' Recycling Program shall prepare a list of the names and
locations of buy-back centers in West Virginia who will accept spent 1lead
acid batteries; this list shall be disseminated by the DNR Recycling Program
to the Solid Waste Management Bcard, lead acid battery dealers, the Division
of Environmental Protection, and all county or regicnal sclid waste
authorities. I
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DATE:
TO: LEGISLATIVE RULE-MAXING REVIEW COMMITTEE

FROM: Department of Commerce, Labor and Enviroomeatal
Rescurces; Division of Envircomental Rescorces .
ILEGISLATIVE RULE TITLE: *Cead Acid. Battery Regulations”

1. Authorizing statute(s) citation West Virginia Code 20-11-8(c)

2. a. Date filed in State Register with Notice of Hearing
July 7, 1993

b. What other notice, including advertising, did you give
of the hearing?

State wvide press release.

c. Date of Hearing(s)_ Avsust 6, 1993

d. Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments,

Attached p-4 No comments received

e. Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
(be exact)

Auqust 16, 1993

f. Name and phone number(s) of agency person(s) to
contact for additional information:

Bill Rheinlander, 558-5929




If the statute under which you promulgated the submitted
rules requires certain findings and detarminations to be
made as a condition precedent to their promulgation:

a.

Give the date upon which vyou filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided.

N/A

Date of hearing:

On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A
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FISCAL NOTE FOR A PROPGSED RULE

Rule Title: Title 47, Series 38F, "Lead Acid Battery Regulations"
Type of Ruole: XX Legislative Interpretive Procedural

Agency: Department of Commerce, Labor and Environmental Resources
Division of Environmental Protection

Address: 1356 Hansford Street, Charleston, West Virginia 25301

ANNUAL FISCAL YEAR

1. Effect of Increase Decrease Carrent Next Thereafter
Proposed
Rale

-Personal

Services

-Current

Expense UNENOWN
-Repairs amd

Alterations

-Equipment

-0ther

2. Explanation of Above Estimates: The prommlgation of these rmles should
not result in the peed of additional personnel, equipsent and cother related
costs to efficiently and orderly regnlate the proper handling of lead acid
batteries.

3. Objectives of These Rules: To establish requirements and gnidelines
for the proper storage, handling, recycling and disposal of lead acid
batteries.

4. Explanaticn of Overall Economic Impact of Proposed Rule.

A Economic Impact on State Goveroment: Unknown.
B. 1. Ecopnomic Impact on Peolitical Subdivisions: Unknown
2. Eccnomic Impact on Specific Industries: Unknown

3. Economic Impact on Specific Groups of Citizens: Unknowm

C. Econemic Impact on Citizens/Public at Large:

il

David C . laghan
tor

Date: August 16, 1993




RESPONSIVENESS SUMMARY

COMMENTS GENERATED BY THE
PUBLICATION AND PUBLIC HEARING
FOR THE
DIVISION OF ENVIRCNMENTAI. PROTECTION'S
PROPOSED LEAD ACID BATTERY REGULATIONS
TITLE 47, SERIES 38E

Cn July 7, 1993, proposed Lead Acid Battery Regulations were filed with
the Secretary of State's office. Subsequent te a thirty day review, a public
hearing was held at the 0ffice of Air Quality's Conference Room in
Charleston, West Virginia. Attendees at the public hearing provided oral and
written comments tc the Division of Environmental Protection on the proposed
regulations. Copies of the written comments, a transcript of the hearing and
a list cf attendees is attached.

Subsequent to the hearing, the Divisicn of Environmental Prctection
reviewed the comments and made meodifications to the Propeosed Lead Acid
Battery Regulations and within the authecrity of the agency. This document
summarizes the comments, provides the agency's response to those comments and
identifies changes made to the proposed regulations as a result.

Pue to the number of written and oral comments, the agency has chosen to
categorize the comments by the pertinent sections of the proposed regulations
te which they refer, summarize the general intent of the specific comments,
and respond acfotdingly. 1In  the Responsive Summary, the referenced gection
is nected, comments are summarized and responses are made accordingly. If
¢hanges were made to the referenced section, the revised section will then
follow.

The agency wishes to express 1ts appreciation te the ccommentors for
providing input to the regulatory process. It 1is hoped that the
modifications made as a result of the many comments have resulted in an
eguitable, workable regulation that will respond %o the Legislative mandate
of establishing a statewide storing, handling, recycling, and disposal of
acid batteries and be protective of the envircnment and the citizens of the
State of West Virginia,




COMMENT - One commentor suggested that the definiticn of "lead acid battery
storage facility" was overly broad in its scope as drafted.

RESPONSE -~ By adding "for purposes of commerce, recycling, or disposal' to
the definiticn narrows down, the scope of definition, in Section 2.2.

COMMENT - One commenteor suggested that an exemption from the general
prohibition on disposal of spent lead acid batteriss generated by households
and the like should be included in the Lead aAcid Battery Regulaticns.

RESPONSE - The exempticn of prehibition on disposal of spent lead acid
batteries generated by households has been addressed under the section 3.1
and the Hazardous Waste Regulation which is the other jurisdiction.

COMMENT - One commentor suggested that the definition of retailer in section
3.5 is overly broad, and fails to remain within its intended scope; which is
to regulate those persons dealing in lead acid batteries for profit.

RESPONSE - By deleting the word 'retailers” and adding the word "dealers"
would define the groups intended to be regulated.

COMMENT - 2 commentor suggested that the language specifying the exchange of
spent batieries for new batteries was unclear in the drafted provision in
section 3.3.1.. . : : .

RESPONSE - By deleting "a gquantity af least to egual to the number purchased"
and "in exchange for a new batteries purchased" and adding ''when purchases
new batteries” would more clearly define the intent of this provision.

COMMENT - A commentor suggested that the word "safely” as used in Section 3.5
of the drafted regulations was !'very nebulous" in its meaning.

RESPONSE - The comment regarding the nebulous weord "safely" has been deleted
and addressed by the adding "in compliance with all local, state and Federal

Regulaticns".

COMMENT - 2 commentor suggested that the provision in Section 3.3.Z.
requiring at least one inch size letters in the post written notices would be
practical.

RESPONSE - To provide an appropriate poster, vyour comment has been addressed
by deleting "at least 8 1/2 inch by 11 inch'" from the provision.

COMMENT - 2 commentor suggested that the word 'should" as drafted in Sectiion
3.1 was unclear and that the word "must! in its substitution would more
clearly define the meaning of the regulation.

RESPONSE - To clarify the meaning of the language used in Section 3.1, the
word "must! was substituted for the word "should".




COMMENT - Some commentors suggested that since under West Virginia Hazardous
Waste Management Regulations Transfer Disposal Storage facilities must
maintain collection and recycling records for a pericd of three (3} vears,
then the timeframe for collection and recycling reccrd keeping under the lead
acid battery ragulations sheuld alsc be three (3) vears.

RESPONSE - The comments regarding keeping of collection receords has been
taken into consideraticn and has been changed to three (3) years from five
(3) years in corder to be persistent with the Hazardous Waste Mznagement
Requlations. -

COMMENT - Some commentors asked how situations where lead acid batteries
transported out of West Virginia for cellection or recycling, would be
addressed in Secticn 3.2 of the regulations.

RESPONSE - Section 3.2 was amended by adding the phase "or laws of the state
where the collection or recycling facility is located.

COMMENT - 2 commentor suggested that Secticon 3.4 be eliminated entirely
because of reccrd keeping and eceonomics.

RESPONSE - This section of the regulation can not be deleted as whole,
because the Hazardous Waste Mangement Regulation reguires the records to he
maintained for a period of three (3} years.




TITLE &7
LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTION

SERIES 38F
LEAD ACID BATTERY REGULATICNS
47-38F-1. GENERATL
1.1. Scope and Purpose. This legislative rule establishes

requirements for the proper storage, handling, recycling, and disposal of
lead acid batteries.

1.2, Anthority =~- West Virginia Code 20-11-8(c¢)
1.3. Filing Date.

1.4. Effective Date.




47-38F-2. DEFINITIONS

All definitions in Chapter 20 Article 5F Section 2, including all
amendments thereto, are fully incorporated into these regulations by
reference. The folloewing additicnal definitioms shall apply to these rules
unless ctherwise specified herein:

2.1. "Lead acid battery” means an encasement which contains or
contained lead and sulfuric acid to produce an electrical charge.

2.2. "Lead acid battery storage facility” means any facility
used for the storage of lead acid batteries, including any wholesale or
retail business, automotive service or repair garages or other persons that
handles iead acid batteries for purposes of commerce, recycling or disposal.

2.3. "Lead acid battery dealer" means any person selling,
collecting, disposing, storing, recycling or otherwise handling new or spent
lead acid batteries on a wholesale or retail basis.

2.4, "Spent lead acid battery” means an encasement which
corntains or centained lead and sulfuric acid which will no longer produce an
electrical charge.

47-38F-3. LEAD ACID BATTERY HANDLING, STORAGE AND DISPOSAL REQUIREMENTS

3.1. — Certain disposal prohibited. After the first day of June
1994, it shall be unlawful to depcsit lead acid batteries inm a solid waste
disposal facility in West Virginia. Spent lead acid batteries shemid must be
delivered to an automotive battery rekailer dealer, or wholesaler, a
secondary lead smelter permitted by the United States Environmental
Protection Agency (USEPA), or a collection or recycling facility authorized
under the Hazardous Waste laws of the State of West Virginia, or other

jurisdiction. . -

3.2. Disposal by dealers. No lead acid battery dealer shall
dispose of a spent lead acid battery except by delivery to a secondary lead
smelter permitted by the USEPA, or to the agent of a battery manufacturer or
wholesaler for delivery to a secondary lead smelter permitted by the USEPA,
or to a cocllecticn or recycling facility authorized under the laws of the
State of West Virginia or laws of the state where the collection or recyecling
facility is located.

3.3. Collection for recycling and public notice requirements.
Any person selling or offering lead acid batteries for sale at retail or
wholesale shall:

3.3.1. Accept, at the point of transfer, & guantity at isast
aquai to the rmumber purshkased; spent lead acid batteries from customers i=m
exechamge for new batteries purehasedr when purchases new batteries. It 1is

not necessary to exchange a used battery in order to purchase a new omne.

3.3.2. . Post written notices using at least cne inch size letters
on a® teast 8 373 imeh by 33 imek posters a poster clearly visible to all
customers and containing the universal recyeling symbol and the following
language:

3.3.2.a. It is unlawful to dispose of a lead acid battery in a W.
Va. landfill. - _




3.3.2.h. Please RECYCLE your used batteries.

3.3.2.c. ~ State rules require us to accept used or spent lead acid
batteries Ffor recycling in exchange for new batteries purchased from the
dealer. . : : -

3.4, Dealer's reporting requirements. Lead acid batteries shall be
collected, recycled, or disposed of in a lawful manner, and records of such
collection, recycling or disposal shall be kept on file at the facility for a
period of not less than three £33 five (5} years for inspection. The dealer
also shall send a copy of the repert anneally te the local or regional solid
waste authority in tke county or region in which the lead acid battery
storage facility is located.

3.5. Inspection of automotive battery retaijers dealers.
Authorized agents of the Division of Environmental Protection may at
reasonable times or during normal business hours inspect any lead acid
battery storage facility governed by these rules.

3.6. Storage. New lead acid batteries and spent lead acid
batteries shall be stored =safely and irn aceordance with appiicablie BSEPA
raies and regulaskiens in compliance with 4ll local, state and Federal
Regulations to prevent contamination or injury from acid spillage or leakage.

3.7. Public information and education. The Division of
Natural Resources’' Recycling Program shall prepare a list of the names and
locations of buy-back centers in West Virginia who will accept spent lead
acid batteries; this list shall be disseminated by the DNR Recycling Program
to the Sclid Waste Management Board, lead acid battery dealers, the Divisien
of Envircnmental Protection, and all county or regicnal solid waste
authorities.




RHEINLANDER: Good morning. My Name is Bill Rheinlander. | am a Pubiic |

information Officer with the Office of Waste Management with the Divis}iérz,_‘:

P

of Environmental Protection. The purpose of this m_eeting is tb give cit:;'zené
an opporfuni‘;y to comment on probosed regulaﬁéns for the management of
vard waste and lead acid battery disposal.” The DEP develo;ﬁéd‘th_e
reguiations at the direction of Senate Bill 400. Waest 1\‘/irginia Law r‘equires

all municipal solid waste landfills to cease receiving yard waste and lead aé‘fd—"

batteries on June 1, 1824, The agency approved regulations must be filed-

with the Secretary of State’s Office by August 15. Advertisement for the-
meeting ... we sent out a news release statewide, and also it Was adver;c-is-é-d.
in the Secretary of State’s Register. And l'll introduce the other folks here
from the DEP. To my right is Paul Benedim. He’s an Engineering Technician
with the Solid Waste Management Section. To his right is [pause] Mike
Miller is an Environmental Analyst with the Solid Waste Management
Section. To his right is Max Robertson. He is the Chief of the Office of
Waste Management. And to his right is Dick Cook. He’s the Assistant
Chief of the Solid Waste Management Section. Ancd at this time, Dick Cook

will give a brief summary of the regulations.

COOK: [Not speaking into microphone, making it difficuit to hear recording]

Primarily what we have attempted to do is 10 prepare what [noise over
voice] reasonable requirements [inaudible] yard waste [inaudible] reguiations
in concert with the Solid Waste Management Board’s yard waste

composting programs and lead acid battery programs. One thing that |




Yard Waste and Lead Acid
Battery Disposal Hearing : Page 2
August 6, 1893 : -

would like to say, particularly since we have a small crowd here, unlike rnoist -
nearings, that these proposed regulations™are just as important as any-of the

other regulations. In lieu of the fact that it’s. a smalier crowd and not as

much of a sensational issue; therefore, | would ask that anything in these -

regulations that are proposed that you feel may go beyond what will

reasonably allow the program to have all the assets that are needed

e

[inaudible} bring those concerns to our attention, particularly in 'Iight o'fjl:c-ﬁel
fact that these regulations were prepared shortly after [inaudible] siudge _
management regulations were prepared. And we certainly do not want to
over regulate [inaudible] or get burdensome requirements in here that would
discourage the activity instead of encourage [inaudible]. Please share your
concerns with us on anything, no matter how small it may seem to be so
that we have an opportunity to make sure this is what’'s best for the state
and not a [inaudibie]. Primarily what we’ve [inaudible] in the regs is to
establish three types of facilities or activities. One being a commercial ya;d
waste compost facility, which primarily would be a facility that accepts
waste from sources other than one generator, but from many people
generating such material to a facility that’s in the business commercially of
processing the yard waste. And we did put a maximum limit of 3,000 tons
per month on that size facility. And that figure was derived at based on the

[inaudible] state wide in communication with the state’s office {inaudible].

For non-residential composting activities, we felt were necessary to address
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— -

landscape contractors, nurseries, greenhouses, lawn and garden companies- -

RaCad

[inaudible]. And we feel that it would be in the best interest [inaudibié]' -
commérciaifé&i!ity status for those type of people because it’s full time
generating tééﬁs-e materiais and [inaudible] the need qf se_rvi'ce‘l. Back yard.
Residential back-yard composting activities is primarily the lowest - | |
technology where John Q. Public or the residents of West Virgini'a would-ﬁé-:
engaged in yard waste composting. Should point out that neither ndﬁ} E s
residential activities or residential back-yard activities require a permit.F Tﬁé\}
do not. But they do have some reguirements so that we’re aware of what’s
going on in your garden {inaudible] so that [inaudible] regulates those
activities to make sure they’re not degrading the environment. | believe
there are some jocations standards in regard to backyard facili“gies. I you're
in an urban area, hopefully your activity will not inconvenience or interfere
with adjacent neighbors or property owners.

RHEINLANDER: Thank you. We'll have two parts. We’'ll receive comments.
When you come up 10 give your comments, go to the microphone and just
let us know whether it’s on a battery issue or a yard waste issue. .And then
afterwards we can have an informal question and answer about the regs.
So it's three peopie who would like to speak. Edgar Hooper, come to the
podium,

HOOPER: Thank you. [I'm with the WVU Extension Service, and I'm here

representing Ron Swope, who is chairman of our subcommittee on
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composting. Ron is the County Extension Agent in Fairrﬁont, and that's one

.

. T s

e T

of those committees that the Extension Service has working in this area. So

— o~

I’d just like to share the points with [inaudible]. He’s in Fairmont tbdéy' and

couldn’t come. And I'll be happy to forward these on to you. "[Noise over ..

voice.] ... information you all prepared and share it with some foiks withﬁ"‘ch"e

Extension, and this was their concern. The first point Ron mentioned Wag+ -

. e o ,—., s I
the term "backyard"” should be removed from the regulations. Backyard.is”~{ - 25

not defined and it implies a specific area of a residence. It is a general télrr.n
- commonly used to mean different things to different people and has no pIac;: |

in a legal document without a specific definition. Tﬁe term "residential

composting™ conveys about just as much information as residential backyard

composting without the possibility of haggling over lo¢ation. The second

point. This refers to Section 3.91 - Other Acceptable Compostable

Materials. Also applies to residential and non-residential facilities.

Residential composting should permit these items &s long as they don't

create a nuisance beyond the definition of the regulations. Number 3,

Section 2.4. Under definitions, it should be worded in such a way that the

mere presence of molds, bacteria, fungi, and other insects do not constitute

a violation, since these organisms are part of the composting process.

Present wording says, "Resuits In.” These organisms can seem to make

their presence constitute a nuisance. And he was concerned about that.

Number 4 is the term "seasonal high ground water table,” which is Section
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3.2, 3.21, and 3.42 defined. ls it based on soil maps, soil type and-o?t'ﬁer

readily determined criteria, or is it-something 7thétrcqn haunt an o_pe,rator"__f:"f B
after the facility is built because of one unusuzally wet season. The oﬁéfgfor
should be able to determine this information before the facility fs built. His™"
last concern: What is the rationale for permitting fish and poultfy carc'as':sesf

litter under Section 3.91, while prohibiting sludges, what kind, and.animaje.

manures, which is Section 3.1. There needs to be a provision for the -~

-

farmers composting animal manufes. That was the end of his concerﬁs;'
And I'd just make a comment. ['ve spent a lot of time in the last two years
in this area, and | certainly agree with Mr. Cook. [ think it needs to be
something that will encourage composting, particularly in residential areas,
and not prohibit it, And | think basically that you have th;t because the
waste treatment in this state in yard waste, | think, is greater than we have
a tendency to think, and | feel certainiy this is an area of properly mana‘gin‘g
the vard waste area.

RHEINLANDER: Steve Hannah.

HANNAH: My name is Steve Hannah with the West Virginia Farm Bureau. We
have aimost in excess of 14,500 members in the state, and many of them
have been composting for years, and many of them are in the landscaping
and greenhouse business. And we’d like to make a few comments about
this. I’m not sure that your statement, Mr. Cook, is ... I'm trying to make

them simple is what happens as the end result. First of all, | think it is
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absolutely necessary that you withdraw these and redo them simply for the.w,

Foig Fel vt CPeg] A
U pEgSicatrmeve. | didn’t think the unknown state@ntﬁn thc-p.hs,astcaL.move

N7

meets the requirements of 28-A. |[Jhink it’s ‘thIS type of. actlv:ty and T JPrs
regulations that may be why we have a 12% unemployment rate.in the

state, when you do not take into consideration what the economic |mpact e

on individual businesses, state, and county government. And | just think’

you have to do that. Providing you don’t do that, though. That you don t

=
‘*'n.

withdraw them and start over gain, we have some comments we'd’ kae fo , i

make. In Section 2.9 - Yardways Composting, where I think it’s Uﬁclé*ar'

where you use in the definition minimum technology, low-level technology, L
and thus. | know there’s somewhat of an explan'ation ’in_ the supp[eme_r;ti .

but there probably should be in the regs themse[vés. .As ;\;lr. Hoover

mentioned, many people have been composting using ammai manure, and_,, )

'-.-1-' ——

3.11A recommended that they [inaudible]. |'m not sure. | couidn t tell n‘
you differentiated between animal manure and poultry litter, but there is a
real need, particularly in poultry litter, to add chips, woed chips, or other
carbon material to keep that carbon nitrogen balance there. And so we'd
recommend {inaudible] would be added to that. | think that also we all need
to be concerned what will happen with this yard waste material, particularly
from nurseries, greenhouses, and so forth, once the solid waste authority or
facilities will not be able to accept yard waste. Will there be some other

facilities available for them at that time? | think that’s necessary to have.
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._f,_--“"
A

o

We’re not sure that there’s any need to have backyard and also the 'i;_f?

'-r-:.- T

.“1.

definition of backyard. Those need to be in there whatseever. { thmk :f you

do leave them in there, that Section 3.3 on residential backyard and “non-. :

residential really needs to be cleaned up conSiderany. Very uncfear. One -'.~'-j/;_ 7o

area in there taiks about the distance from a sink hole, as | read it, if yoa = ?‘?
o3 F 0

have a compost and it's a mile away from a sink hole in that watershed you ? 71

couldn’t have it. So you recommended a hundred feet or some specrfred - ;;., 2o

R —

'--—.&.

number of feet. | guess in summary, to put it blunt, these are a very poorﬁu
set of reguiations and we’d like to see you start over on them. Thank you.
RHEINLANDER: Avis [tes.
ITES: [Speaking from her seat, not into the microphone] | wanteci_to ‘;elk about -
the [iri'aﬁgit;le]. _ o
RHEINLANDER: You can go ahead.
ITES: Well, I'm waiting on my comments; they’'re being faxed to me.
RHEINLANDER: Oh.
ITES: Hold on for a few minutes.
RHEINLANDER: You’'re the last spezaker.
UNIDENTIFIED: Let’'s open the floor for discussionr. If we’'re not doing [inaudiblel
RHEINLANDER: That's fine.
UNIDENTIFIED: Woe’'re a small group here. Appreciate it [inaudible] vaiuable

comments. [inaudiblel

ITES: Okay, my name is Avis ltes, and | have some comments on your regulations
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for lead acid batteries. And | have to apologize. | picked up my lead 'ac'i“dw-r-

battery folder, but | had left my set of regulanons out31de that folder,. So

L. i

%ese wetp faxed to me, and it’ sa little dn‘flcult readmg Ihem - e
- : - . i . - R i
Ve UNIDENTIFIED Wouid you Ilke to utxi:ze thls? ' ‘ T P

0L . . N '3,..:! —

el
ITES: Well, the regulations came out okay. It's just that my comments. ﬁ'nd th:s

was last week when | was going through them. Just a couple of cornmem:s

that | would like to make on the lead into the regulations. l m ngt s=ur-e ‘who

prepared the [inaudibie] ... | - - A
3 A= UNIDENTIFIED: Solid Waste Management Board. |
ITES: Okay. Solid Waste Management Board. | just have a couple of points to
make right there because | think there are some statements, whilg they may’
be true, | don’t think they’re backed up with anything, and‘! think gding
about making statements without any backing can, down the road, leéd:tq
precarious situations. The second paragraph says, "Lead acid batteries
commonly used in vehicles can create disposal probiems.” My questi;m is,
do they? We can always make statements lots of times that things can éi'o
this, but, indeed, we may have most of the pecple out there in West Virginia
that are recycling their batteries or are disposing of them in a proper manner.
So, while they can create problems, do we have a broblem here in this
state? The next difficult sentence | had is, "Landfiil presents the riék'of

groundwater contamination.” | would like for that to lead on further to say

from what. Because | know that we have monitoring wells set up at our
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landfills. They do regularly monitor the groundwater, so whet are the res.'ults

s

of that groundwater monitoring? indeed i there groundwater -
, contamination under the new regulatlons set up for Iandfllls and what can go
g -" '.zl-""'-uﬁﬁ ) — Lo ,-J’ . . . “ -f‘

into tandfllls the liners and the system that is in place I question just how

P

big a potential of groundwater contamination there is. Given present

G o
disposal options. Well, what are the present disposal options? And it says’
— Y

recycling is the only, safe solution. My question is why. These aré -
statements. They aII make sense, and we all tend 10 get led by the_hand = -
4 0% . down this road, but | would like them substantiated. On page 2 of the Sohd
Waste Management Board, it says. "Solid Waste Management Board study
indicates batteries of all types n'iake up é small perc_e_,r_jtage di“ou'-t waste

-

drain.” My guestion is how small? Small is 2 reiative term. |s it 2%, is it
15%, is it iese than 50%?7? | think knowing how small that percentage ls;an
give us an idea as to the potential if there would be groundwater
contamination from batteries being put inte landfills. Okay, there is aiso the
statement made, and !'m not a chemist, but | ask the question: When large
quantities of sulfuric acid and lead, which are enclosed in the batteries, if
the lids come off in the cells, the acid is released to react with other |
contents of a landfill. That’s a true statement, but it goes on 10 say,
because of this, these items should never be permitted into a municipal

landfill. And on the surface | would agree, but is it not also true that the

sulfuric acid could be reacting with something in the landfill which would
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b

neutralize that sulfuric acid so that we can’t aiways assume thatbeéaﬁse.an |
‘ S 7 — i R

Ty ;

acid is released in a landfill that it is going to create an even larger pre@ter™ -

Senate Bill 400 states that effective June 1, 1994, it shailv‘be’ Unlawful to

-

deposif lead acid batteries in a solid waste landfill faciiit# in West Virginia.- -

—

That is probably a true statement; however, | would like to make a poinji_

s —

that since the passage of the Resource Conservation and RecoVery Act, lead

Rt

acid batteries have been deemed a hazardous waste by the federai

SPUNFU

government, and since the adoption of those regulations by the state of i

=T

West Virginia, they have been declared a hézardous waste here in West
Virginia for quite same time now. And it is iilegai t0 put hggardous wasté in
solidrv'\?éstﬂe ié:r;'c':‘i‘;‘ills, period. So the premise bf my comments __é_n these-'
regulations is gding to be dealing with the fact that"! récognize lead acid
batteries as a hazardous waste under the U.S. EPA law, and therefore, while

household hazardous waste and if these regulations are intended for
individuals, fiousehoids and not industry and not business and governmenfc'_,'
then | think these regulations need to clarify that because industry does
something different with the batteries than what is proposed here in these
reguiations. We treat our batteries as a hazardous waste. Specifically under
the regulatiocns, under Sectidn 3.1, where it says certain disposai is
prohibited, and I’d just like to reiterate that while these reguiations give the

date of June 1, 1994, these have aiready for other than households, these

are already declared a hazardous waste by the state of West Virginia under
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‘ Hazardous Waste Management Iaws and by the U S. EPA. But farther d.awn:
gy T : e
SRRt in 3.1, the last'sentence there, the last line, "or a collectien or recyckng

facility authorized under the laws of the State of West Virginia.2~ L-;kn”ow

w

these are new regulations, and | know we have the solid waste managem“é)r‘;it
law. We have the hazardous waste laws, so my question is, under whrcr}:,
laws are you talking about? ls it solid waste? ls it hazardous waste? Will it

be under recycling laws? Okay. Under Section 3.2, where it talks about -

Tt LT e

disposa! by dealers, and it says, “no Iead acid bartery dealer shall disposé of

‘.‘:, [ =

-a»
a spent battery” o‘kay, it goes on down. My question w1th Section 3.2 is, |

don’t think it takes into account, what if you are takmg your batteries to be

& ,,,w.,.. —~-

> —
‘-‘-"...7_

recyclgd_ out of state. Okay? Bec_:auseryo‘tn_l re taikmg about the laws of

West Virginia, but there are instances wheré peobi—e may be recyclin'g_lout'“bf__
state. So how can you tie this regulation into situations where the batteries
are taken out of state? Under 3.3.1, where it says "the person who is at
the point of transfer,” and I’'m assuming it’s sort of like a ... someone who
sells batteries, then they must take at least one batiery to be recycled in T
exchange for that. It seems that these are broad enough written that if
there is one and someone wants to turn in‘one, he would have 10 take it,

but what do you do in a situation if someone is not turning & battery in?
Simply because this needs to be clarified because later on in the regulations

you talk about reports that have 10 be made and filed and kept on file. So

reports dealing with how much you sold as to how much {/ou took in and




]

- how iong they can keep those batterles So there appears to be a Iepse
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how much was recycled may not all be cohesive simpl‘y because of-:eee'p_'ie‘? )
may not be bringing their batteries in to socmeone where they re'buyicc a
battery. Okay. Under 3.3.2(c) it says, "state rules requ:re us” ... end this is
the statement that has to be posted at these facilities, "stete ruiee require "us

to [inaudible] lead acxd batteries for recyc]mg in exchange for new batten%-mﬁ .

purchased from the deaier If someone brings in batteries and there is this '

dealer who is accepting those, then under the hazardous waste mana‘gementu
laws of West Virginia, are they a TSD faciiity, which is a treatment storag'eﬁ'

and d!spcsal fac:hty Because the*,gr WI|| have time frames put on them as to

— .

here between-the:_m. Down under section 3.4, Dealers’ Reporting .
Requirements,h‘it talks about ... records are to be kept on file at the -
collection facility for a period not less than five years for inspection and
maybe there is some rhyme or reason for the five years. Under the
hazardous waste management laws, records typically are kept for a peri'o'd of
three years. So, unless you were pulling a figure out of the air, itwould .
seem that industry that deals with hazardous waste and solid waste, if we
can keep those record keeping reguiremenis consistent, then we den’t nave
to continually go through and check and make sure we’re meeting that time
frame. So my recommendation would be for a three-year period. The
dealers should also send a copy of the report annually to the local regional

solid waste authority in the county or in the region in which the lead acid
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battery storage faciiity is located. | know you all anticipate action beiﬁg;'f—“_,-.

taken by county or region solid waste authorities. And maybe for 's'onie"é'i

those authorities they may be far encugh along in their regulatién'é and in

v - "o

their set-up that they would do something with these re;jérts, but [ also _..7_',7,

1Al

know that we have solid waste authorities that are just struggling 10 #gtes, .-

L ot
.

maintain an office in the county that they work in. So it seems to me 'mf‘af'
we are not only burdening a dezler with reporting requirementé to an |
agency, a quasi-agency that has no jurisdiction or no authority of
enforcement on ... and you are in turn burdening that quasi-agency with
receiviAr_fl_g these Fg:po‘rts, but you c‘ion’t say what theyire supposed to do with
them. ‘Now, maybe the intent was 1o let those.s_olid waste authorities -
decide what to do with those reports, but it seems that we are creating
report writing for the sake of creating rreport writing. Under 'Sec‘tid‘n' 3.6 for
Storage, "new lead acid batteries and spent lead acid batteries shall be '
stored safely.” Safely to a dealer may not be safely to a solid was‘cé |
inspector. It may also may not be safely to a hazardous waste inspector;
There is criteria for storage of hazardous waste. If they are stored in drums,
it’s a weekly inspection and a record of those. Lead acid batteries can
create a safety hazard if they're stored in drums. So "safely”™ there is a very
nebulous word. And ! think there should be some guidance as to what

safely is. Under Section 3.7, you talk about buy-back centers, and a dealer

who is out in one of the rural areas of the state may only receive four or five
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batteries a month or a year. The buy-back center may be several miles~

away. What is the storage limitation that he can safely store those spent'_._

batteries until the trip to the buy-back center is cost-effective for him? So

- - o .

overall | think these regulations need to be tied very closely to the hazardous .

waste regulations. Or these regulations need to be made clear up front’

Epal o

because households, individual households, are not regulated by ‘-c‘he

hazardous waste management regulations, then these regulations apply t.o-"
individuals, not to government agencies, not to industry, not to any othel-".‘
t\}pe of business because they are conflicting and some of the_.requirements

_.needto be tied down more closely. Those are my comments:

. - AR el e

RHEINLANDER: Thank you. Anybody else want to make a comment for the

- - -

-.~record, come forth. ‘ : N ~

R e

E:_HUCK: [Not speaking directly into h‘uicrophone; very difficult to Qndefstaédi N{y
kﬂ% name is Chuck [inaudible] with Sycamore Landfill. | would like to .address_-- T
the section where it has the amount of tonnage of 3,000 tons of [inaud‘ibleé:’-

| believe that should be changed [inaudible] technologies [inaudible] is -
contaminated soils can be compaosted, but the main reason would be is the
seal situation rather than by the month totally, if was set up where it was
something by the year [inaudible]. But !’m also concerned, too, about the
contaminated soil being excluded from the composting with yard waste.

There is a possibility that they can compliment each other. That’s all | have.

RHEINLANDER: Anyone else? Just state your name into the microphone, please.
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BUMGARDNER: My name's Rodney Bumgardner, and | have comments cohcéming

the yard waste disposal. One thing | see in there by law, come June fIrSt of

‘o-a-

next year, nothing can go into an exrstlng landfill, yard waste “For a e Z | 2
commerc:at facility to be operational by June fu’st of next year “First of.' ali;>

these regulations will have to be finalized. As to when that will be, l‘do'n’t

know if anybody reaily knows that. Then the counties, wherever they re *_ ‘

wanting to construct a commercial facility wouId have to be notified and all
of their disposal plans would have to include siting for yard waste facilities.
They may or may. n% have those in place. The Public Serwce Commission _

) wxi! have to be brought into it to_obtain a certificate of need. | don’ I know

what process they have in place or how long it w1ll take them to set up their

procedures for handling this specific certificate of heed. Then you have all -~

o

F——

the reports that have to be prepared. All the engineering reports,

distribution plans, operation and mamtenance manuals, and then again you-.-—

.

have to worry about the [inaudible]. If you can go through an existing

ol

permitted facility, you may not have a problem. But if a commercial facilityp
is going to have to obtain a DES permit to discharge any [inaudibie], the time
frame with that should be taken into account. Then it has to go to the DEP
for review process, and typically goes back and forth with any application, a
couple of times anyway, 1o get everything ... the i’s dotted and t's erossed.
Then we come to the public comment period, public hearings, which may or

may not drag out, and then the appeals, and the finally you're able to begin
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construction. Site grading, setting a new foundation in where the ‘cb'mpo.st

would be piaced. And then also you have to get the people trained to be"'

N

abe to work a facility, that's the operator. | have real cqncerni\}vhetherhany

cofmercial facility can be operational by June first of next year. It seems

BT

I !".-’h
that many of these steps to go through aren’t nailed down, aren’t fina!ized - ﬁ;-‘ N

to where they can be processed easily. Another area of concern | have wnt V
B e

these. There doesn’t seem to be any discussion in there as to whether anu pan
existing landfill can begin a composting operation on an area that wasn’t

used as landfill and what procedures would have to be followed for an

. E - P e
existing permanent facility. No discussion as to whether it would be minor

or major madifications to get a permit to allow that. 1| would Ilke to suggest

—— -

that since many of the” operatmg requwements Iocatzon standards are

——
- L

similar, or not exactly the same as the solid waste facilities to begin with™ ==

that it would be a minor modification to their permit, describing what .= . .~

locations they plan to use and general discussion of what procedures they S

will follow and how they will comply with regulations, rather than go

through the full major modification procedures. And that’s all | have'at this

time.

RHEINLANDER: Thank you. Anyone else?

¥ UNIDENTIFIED: [’d like to raise a question, Bill. | guess one of the things | forgot

to mention ... [not speaking into the microphone; impossible to hear well

enough to get more than a word here and there]




[

Fei

y
Q (T "UNIDENTIFIED: Are you suggesting that if we don’t find anything in here at,_alAI;.

i1
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UNIDENTIFIED: [Not speaking into microphone] | may be wrong, but you goy_s -

- -

[inaudible] | don’t think these particular regulations address those at ali. i

-t

don’t think they address the use, m other words we certamly;vant to make

sure they’re not addressed . that they certainly do not restrict the use, o_f
this compost. [inaudible]
UNIDENTIFIED: commercza!iy and from the homeowner’s standpomt too

Because, you know, there’s some pretty devoted home gardeners*in.thze"fy

i

C

state out there anyway, who in the course of a year generate‘ a lot of
compost. And I’m doing it in the backyard now, been doing it for years. So

I guess that was the key fix, [inaudiblel. Wheneuer he'—-'goes”out to give a

program, he always encourages the «use=of compostmg He ralses the <.

e [

B, ,,, Y

questlon why are you gonna do this |f you re not go:ng to use yoDr property

—

concern. [inaudibie].
deaiing with use, that we should leave it as such or add a section 'thaf -
directs uses? | would think that having a section that‘ af:?ciresses uses yvouid
cause moare harm than good.

UNIDENTIFIED: Yeah, for the homeowners, but not the commercial people. i. think
it’s another state charges of regulation, if you self-compost, it’e go{ to roeet

a certain standard and be [inaudiblel.
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V '{JNIDENTIFIED: Yes, | believe that holds true in regard to sewage sludge - .-
‘reguliation. | believe we do have some sections that deal with labeling . -

requirements, restricting use of sewage sludge.

N e ,>:.: . ' - -..:"u: -
UNIDENTIFIED: So¢'[ think it raises the guestion, who has the authority. DO-?Q'_H_;_E‘I-’II:‘ :

have the authority to do that, or is that part of Agriculture’s [maudlble}
. - W E‘*"—-
Yo .
Q»_“-‘UNIDENT!FIED: | think the way that works is the Eeg|slature will direct us, ;usI like
/ .

the way they linaudible].

"v _.,.. —-‘

We were directed to do this, and we did share these wrch the other sectlon -

leaders, but they were donned oniy to maybe get down to the nitty gritty as
far as the drafting of the table with specialists and [inaudiblel= We’ll follow
up on use, and if it’s not in there, | think we’ll leave it as such.

UNIDENTIFIED: There is ;tated in there under the commercia["faci[itie's i'n.the'v -

plan for yard waste compost. And so that's stated that the commermal

facilities have to have a plan for it up front.

in the business commercially who is only wanting to stick dollars in their -

pocket from peopie who no longer can take this to the landfill and have to

get rid of it in a lawful manner énd after so many years wélk away and leave

a mountain of composted yard waste or other type of material w'i,thdut reall;,rm
intending {inaudible]. We appreciate your comments [i_naudibfe] anjd not LRy

having the revisions and modify systems facilities permit to allow
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composting [inaudible]. ‘ T

I

RHEINLANDER: Anyor{e else? If you’'d like a copy of the tape, I've got business

- cards, you can send me a $10 check, and we’ll send you a copy. At this

R

time we’ll close out the hearing. Thank you for coming. = "~ e
[End of recording]. , ' *i:_-c_g__,

[Transcriptionist’s note: The original recording was very low quality, with several e
participants not speaking directly into the microphone. As a resuft, much of what was
recorded was choppy and inaudible. | have attempted to transcribe everything that Wwas
understandable. Also, names were not spefled, and { have transcribed them they way
they sounded.]
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WEST VIRGINIA INDEPENDENT
TIRE DEALERS AND AUTOMOTIVE SERVICE ASSOCIATION

P. O. Box 1335 + Charleston WV 25323 + {304)342-4441

August 6, 1993 -

Bi1l Rheinlander, Information Representative
Office of Waste Management

Division of Enviromental Protection

1356 Hansford Street

Charleston, West Virginia 25301

Re: Comments conerning proposed rule additions 38F "Lead Acid Battery
Regulations” of Title 47 - Legistative Rules.

Dear Mr. Rheinlander;

We would Tike to address our comments to $47.38F (Lead Acid Battery
Regulations), a proposed rule addition. Our comments and suggesticns are
designed to help in successfully implementing the intent of the rule addition.

Iin 38F.3.2, a problem could develop in rural areas where volume sales are
small. Consideration needs to be written into the rules for intermediate
facilities to facilitate movement of spent batteries te a collection or

.= recycling facility. In some cases the distance could be a considerable mileage
away. A sub-collection station may be in crder.

Ttem 38F.3.3.71 needs to be made clear. Does this mean that a dealer can
not increase inventory if the dealer does not have & spent battery to exchange?
Does this mean that a customer who is starting a new project must Tocate a
- spent battery in order to buy a new one? We see problems in the verbage.

A problem occurs in 38F.3.3.2, 2a, 2b and Zc. The intent is necessary,
however, can not be done (see attached exhibit A). A more practical way is
.- shown in exhibit B.

A major probiem occurs in 38F.3.4. The reporting regquirements are too
difficult and not workable. While we are not privy to the exact reporting
forms or future reporting forms we can expect time and effort fo be invoived.
At best, most battery dealers are marginal with 1imited paperwork time. One

— 3dditional straw will just make it harder to stay in business. The mcre rural
the area the truyer it is.

Five years retention of records is much too long to maintain the files.
A shorter period of, say, two years should meet your goal.




Mr. Rheinlander

August 6, -1993

Page 2 - - -
One additional item under 38F.3.4 is that we feel that to keep a better -

handie on batteries is to keep the recordkeeping at a higher level than dealers.

It is well known that there is a high turnover in the types of business that

sell batteries. For example, five years is a long time for a service station

to stay in business with the same owner. A new owner at that site will usually

start a new business from scratch. A guess would be that as much as 50% of

your records will be thus Tost.

We sincerely hope our comments will be useful. If you would Tike to meet
with a group of our members to d1scuss the rule additicn or any other point,
please contact us.

Sincerely,

N0,

Fleyd M. Sayre, Jr., CAE, CMP
Executive Director
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- Appafachian Pawer Company
FQ Box 2021
Roangke, VA 24022-2121
743 9585 2300

%E £

Mr. Bill Rheinlander

West Virginia Division of
Environmental Protection

Office of Waste Management

1356 Eansford Street

Charlesten, West Virginia 25301

Re: Proposed Rule - Title 47, Series 38&F
Lead Acid Battery Regulations

Auvgust 4, 1993
Dear Mr. Rheinlander:

Appalachian Power Company supports the State of West Virginia in
its effcrt to control the introduction of hazardous materials to
the state's landfills as part of its envirommental protacticn
plan. We commend the DEP Office of Waste Management for drafting
a set of regulatiomns dealing with the reuse of lead acid
batteries that is equitable and appears tc set reascnable goals.
Appalachian Power for some time has had a lead acid battery
recyeling program which will meet the requirements of this new
regulation.

The Company would, however, appreciate the clarification of one
section of the proposed rule. In Section 547-38F-3.1, it is
stated, "Spent lead acid batteries should be delivered to an
auteomotive battery retailer or wholesaler, a secondary lead
smelter permitted by the Unitad States Eovironmental Protection
Agency (USEPA), or a collection or recycling facility authorized
under the laws of the State of West Virginia."” We understand
that by using the word "should" instead of "must,” the regulation
does not prohibit other metheds of battery disposal, however, we
feel that this secticn would be clearer if specific racognitionm
were to be given tc other acceptable metheds c¢f recycling. The
Company is particularly concerned that In specifically méntioning
"a collection or recycling facility authorized under the laws of
the State of West Virginia," the regulation is precluding the use
of such facilities that may be located in some other state.
While the Company may use collection and recyecling facilities
located within the state, we must retain the cptiom to dispese of
our spent batteries with the business concern that best fulfiills
our needs.

To accomplish this, the Company suggests that Section 47-38F-3.1
be wmodified by adding the werds "or other appropriate
jurisdiction”™ to the end of the section (following the words
"West Virginia™).




Mr. Bill Rheinlander
August 4, 1993
Page Twe

We appreciate this opportunity to offer comments on the propcsed

regulations ard stand ready to
desire.

Sincerely,
Rebert J. Rgainscn

Envirommental Affairs Director

RJR:d

discuss this issue if you so
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“V‘V WEST VIRGINIA

A“ A\ MANUFACTURERS ASSOCIATION

SUITE 503

405 CAPITOL STREET
CHARLESTON, WY 25301
TELEPHONE (304) 342-2123

August 6, 1993

West Virginia Division of
Environmental Protection
Office of Waste Management
Attention: Bill Rheinlander
1356 Hansford Street
Charleston, WV 25301

Re: Comments on Proposed
Lead Acid Battery Regqulations

Dear Mr. Rheinlander:

Enclosed, pleasé find for f£iling the comments of the West
Virginia Manufacturers Association ("WVMA") regarding the Division
of Environmental ©Protection’s proposed 1lead acid battery
regulations filed on July 7, 1993.

Thank you for according the WVMA the opportunity to
comment on these proposed rules. Please do not hesitate to contact
me at your convenience should you wish to discuss any of these
comments. o ,

Very truly yours,
LT LTS
Robert L. Foster

WVMA, Chairman, Envircnment,
Safety & Health Committee

RLF/EJG: asb
Enclosure

cc: Karen S. Price, President (w/encl.)




bee: EKBP (w/o encl.)




COMMENTS OF
THE WEST VIRGINIA MANUFACTURERS ASSOCIATION
REGARDING THE PROPOSED
LEAD ACID BATTERY REGULATIONS

Prepared By:

Environmental, Safety & Health Committee
West Virginia Manofacturers Association
405 Capitol Street, Suoite 503

Charleston, West Virginia 25301

and
Robinson & McFlwee
600 United Center
Post OfTice Box 1791
Charleston, West Virginia 25326

Counsel for
West Virginia Manufacturers Association

August 6, 1993




COMMENTS OF THE
WEST VIRGINIA MANUFACTURERS ASSOCIATION
REGARDING THE PROPOSED
LEAD ACID BATTERY REGULATIONS

I.  INTRODUCTION

On July 7, 1993, the West Virginia Division of Environmental Protection ("DEP") filed
with the Secretary of State proposed legislative rules pertaining to the implementation of a
comprehensive program for the regulatory management of lead acid batteries as authorized by
the recent amendments to the West Virginia Recycling Act at Chapter 20, Article 11 of the West
Virginia Code ("the Act"), This rule, which purports to establish the requirements for, among
other things, the proper storage, handling, recycling and disposal of lead acid batteries, is
proposed for inclusion in the Code of State Regulations at Title 47, Series 38F.

The West Virginia Manufacturers Association ("WVMA") represents a broad cross-
section of large, medium and small industrial concerns in West Virginia. Because many of its
members must comply with the provisions of the Act, and because certain issues regarding the
management of lead acid batteries are yet to be resolved, the WVMA pledges its assistance in
the development of these regulations promulgated to implement the Act. It is in furtherance of

this active and supportive role that the WVMA offers these comments.

II. COMMENTS

1. Section 2.2 (page 2): Storage Facility.
This section defines the term "lead acid battery storage facility” and, as drafted,

is overly broad in its scope and what it may encompass. Defining such term to include any




person that "handles” lead acid batteries may too easily lead to inconsistent regulatory

interpretation of the term itself, while failing to provide the regulated community with sufficient
notice of the applicability of such term. As proposed, a person’s home driveway, upon which
a vehicle containing a lead acid battery is parked, could constitute a regulatory storage facility.

Thus, in order to narrow the applicability of this term, and to conform it to the
scope of the U.S. Environmental Protection Agency’s regulatory program for lead acid batteries,
the WVMA suggests the deletion of the current proposed definition and the substitution of the
following language in its place:

2.2. "Lead acid battery storage facility" means any facility used for the
storage of spent lead acid batteries, including any wholesale or retail
business, automotive service, or repair garages which store such spent
lead acid batteries for a period exceeding one year.

2. ection 3.1 (page 2): Prohibition on Di
As proposed, this section would prohibit the disposition of lead acid batteries in

West Virginia solid waste disposal facilities after June 1, 1994. Although this section is clearly
intended to implement the statutory mandate for such prohibition found at Section 8(a) of the
Act, this provision fails to reflect the Legislature’s obvious desire that the prohibition on disposal
not be strict, comprehensive and without exception. It is important to note that West Virginia
Code §20-11-8(a) states, in pertinent part, that "reasonable and necessary exceptions to such
prohibitions may be included as part of the rules promulgated [to implement the Act]."
Similarly, under the federal regulatory program, in certain instances spent lead
acid batteries fall into the category of "household waste.” By definition, household waste is

desmed to be solid waste which is not hazardous waste. Under United States Environmental




Protection Agency ("EPA") regulations, "househoid waste” means "any material (including
garbage, trash and sanitary wastes in septic tanks) derived from households (including single and
multiple residences, hotels and motels, bunkhouses, ranger stations, crew gquarters,
campgrounds, picnic grounds, and day-use recreation areas).” 40 CFR §261.4(b}1). As
household waste is exempted from the definition of hazardous waste, and thus merely constitutes
solid waste, the requirements of the federal hazardous waste management program do not apply.
Based on this exemption for those items, such as lead acid batteries, no prohibition exists within
the federal regulatory program for their disposal in properly permitted solid waste disposal
facilities.

By developing this exemption, it is clear that EPA recognizes the realities of
certain types of waste generation and disposal practices, and the realities attendant to regulatory
enforcement. Similarly, this proposed rule should recognize the virtual impossibility of
regulating and enforcing the generation and disposal of spent lead acid batteries by "households”
and should, pursuant to the exception language provided for under the Act, exclude from the
otherwise comprehensive prohibition on disposal spent lead acid batteries which meet the
definition of "household waste” (a term which could easily be incorporaied into the rule by
reference.)

The WVMA fully supports all programs designed to promote recycling within all
of our State’s communities. However, the DEP should recognize, as does EPA, the virtual
impossibility of enforcing the lead acid battery disposal prohibition on householders and the like.
In fact, the unfortunate reality which can all too readily be anticipated is that such a

comprehensive prohibition will likely result in the random open dumping of lead acid batteries




over the sides of roads and/or anywhere else more convenient than transporting such items to

locations specifically required and qualified to accept them. Based on this, the WVMA urges
the adoption of an exemption from the general prohibition on disposal of spent lead acid batteries
generated by households and the like.

3. ion 3. : Inspections.

This section is entitled "Inspection of Automotive Battery Retajlers” (emphasis
added). However, and as drafted, the substantive language contained in this section would allow
authorized agents of the DEP to inspect "any lead acid battery storage facility.” Thus, the
WVMA suggests that, as proposed, this provision is overly broad and fails to remain within its
intended scope which is to regulate those persons dealing in lead acid batteries for profit.

In order to narrow the scope of this particular provision, the WVMA suggests the
deletion of the word "retailers” from this section and substituting it with the term "lead acid
battery dealer” (a term actually defined within the regulations at Section 2.3) and substituting
the words "storage facility” with the word "dealer” in the second to last line of this section.

Should the DEP see fit to adopt the above recommendation, the definition of the
term “lead acid battery storage facility” would ﬁen be gratuitous within the context of these
regulations, as such term fails to appear in any other section contained in these regulations. In
such instance, the WVLLA would suggest the deletion of Section 2.2 in its entirety.

4, tion 3.3. ge 2); Collection Requirements.

This provision vlvhich, as drafted, would require retzilers or wholesalers of lead

acid batteries to accept equal numbers of spent lead acid batteries from customers "in exchange

for™ the purchase of new batteries is vague in that it does not make it sufficiently clear that such




exchange is not a condition precedent to seiling new batteries. Moreover, although this section
states that purchasers need not exchange "used” lead acid batteries (and here it is unclear
whether or not DEP actually intends to employ the term "used” as opposed to the defined term
"spent") in order to purchase new ones, this entire provision creates a nebulous interstice as to
how retailers and wholesalers will procure "equal quantities” of spent batteries for actual
numbers of new batteries sold. In order to clarify the intent and practical effect implementation
of this section may have on the regulated community, the WVMA urges the deletion from this
section of the language requiring retailers and wholesalers to accept equal quantities of spent
batteries in exchange for the sale of new ones. To this end, the WVMA urges the deletion from

this section of the following phrase: "a quantity at least equal to the number purchased,”.

oI CONCLUSION
The WVMA appreciates the opportunity to comment on the DEP’s proposed lead acid

battery regulations and offers its full cooperation and assistance in refining the current regulatory

proposal to as much a position of mutual acceptance as possible.




