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THE ABQVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING. : : ’ '

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

On Jupe 30, 1988, the State Tax Department filed an emergency rule with
the Secretary of State to impose solid waste assessment fess pursuant

o W, Va. Code §20-5F-5a. Such fees will be imposed upon all individuals
who dispose of solid waste at approved solid waste facilities in this
State unless the Director of the Department of Natural Resources imple-
ments the three fes collection exémptiocns that are provided under W. Va.
Code §20-5F-5a(e). Thus, this amendment to the existing Series 38
legislative rule is being promulgated on an emergency basis in order

to prevent ithe substantial harm to the public interest that would resuit

from the imposition of fees upon individuals whom the Legislature has
intended to exempt from such fee collection.
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EMERGENCY RULE TITLE: Solid Waste Management Regulations. ',

PRl ficn L

1. Date of filing: July 15, 1988

2. Btatutory authority for promulgating the emergency rule:

West Virginia Code, Chapter 20, Article 5F, Secticn 4
3. Date of filing of proposed legislative rule:

4. Does the emergency rule adopt new language or dces it amend or
repeal a current legislative rule? Amends current rule.

5. Has the same or similar emergency rule previcusly been filed
and expired? No.

6. State, with particularity, those facts and circumstances which
make the emergency rule. necessary for the immediate
preservation of public peace, health, safety or welfare.

7. If the emergency rule was promulgated in order to comply with
a time 1limit established by the Code or federal statute or
regulation, cite the Code provision, federal statute or
regulation and time limit established therein.

8. State, with particularity, those facts and circumstances which
make tThe emergency rule necessary to prevent substantial harm
to the public interest.

On June 30, 1988, the State Tax Department filed an emergency
rule with the Secretary of 8tate to impese solid waste
assessment fees pursuant to W. Va. Code §20-5F-5a. Such fees
will be . imposed upon all individuals who dispecse of solid
waste at approved solid waste facilities unless the Director
of the Department of Natural Resources implements the three
fee collection exemptions that are provided under W. Va. Code
§20-5F-5a{e). Thus, this amendment to the existing Series 38
legislative rule is being promulgated on an emergency basis in
order to prevent the substantial harm to the puklic interest
that would result from the imposition of fees upon individuals
whom the ILegislature has intended to exempt from such fee
collection.




PREAMELE TO EMERGENCY RULE AMENDMENTS

47 C.S.R. 38
DEPARTMENT OF NATURAL RESOURCES
SOLID WASTE MANAGEMENT REGULATIONS

The Enrclled Committee Substitute for House Bill 3146, passed
during the 1988 Regular Session, creates a new so0lid waste fee
assessment to ke collected by the operators of sclid waste
facilities and remitted to the State Tax Commissioner. Secticn
20-5F-5&(e) of the West Virginia Code establishes three exempticns
from the assessment fee collection. ©OFf particular interest to
many West Virginians, W. Va. Code §20-5F-5a(e) (3) provides that
the disposal of résidential solid waste by an individual not in
the business of hauling or disposing of solid waste is exempted
from sclid waste assessment fee collection ”“on such days and times
as designated by the director of the department of natural
resources by regulaticn as exempt from the sclid waste assessment
fee.”

On June 30, 1288, the State Tax Department filed an emergency
rule with the Secretary of State to impose solid waste assessment
fees pursuant to W. Va. Code §20-5F-5a. In order toc provide the
exemptions allowed by law without delay, the Director of the
Department of Natural Resources is today promulgating an emergency
rule that amends the Department’s Series 38 solid waste management
regulations. Two new sections have been added at the end of the
existing regulations to implement the exemptions.
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TITLE 47
LEGISLATIVE RULES
DEPARTMENT OF NATURAL RESOQURCES

SERIES 38
SOLID WASTE MANAGEMENT REGULATIONS

§47-38-1. General.

1.1. Sceope. -- These legislative regulations establish the
requirements relating to solid waste, open dumps, and the
installatieon, establishment, construction, modification,

cperation or abandonment of any facility for the processing,
recycling or disposal of solid waste that is covered under W. Va.
Code §20-5F.

1.2. Authority. -- W. Va. Code §20-5F-4.

1.3. Applicability. -- These regulations shall apply to any
person who owns or operates a solid waste facility or who is
respensible for processing, recycling or disposal of solid waste.

1l.4. Enforcement. —-- The enforcement of these legislative
regulations 1is vested with +the director of the West Virginia
Department of Natural Resources or his authorized representative.

1.5. Filing Date. -- July 15, 1988.
1.6. Effective Date. -- July 15, 1988,
§47-38-2, Definitions.

2.1. ”“The Act” means the ”Soclid Waste Management Act”, W. Va.
Code §20-5F.

2.2. %YApproved Solid Waste Facilitv” means a solid waste
facility or practice which has a valid permit under the Act.

2.3. 7Class A Sanitary Landfill” means any solid waste
facility for the disposal of solid waste on land which receives
or is expected to receive an average daily quantity of mixed
solid waste equal to or exceading one hundred (10C) tons each
working day, or serves or is expected to serve a population egual
to or exceeding forty thousand (40,000) rpersons. Class 2
sanitary landfill does not include solid waste facilities owned
or operated by Industrial establishments for the disposal of
industrial solid waste.

2.4. 7Class B Sanitary Landfill” means any solid waste
facility for the disposal of sclid waste on land which receives
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cr is expected to receive an average daily gquantity of mixed
sclid waste of less than one hundred (100) tons each working day,
and serves or 1ls expected to serve a population of less than
forty thousand (40,000) persons. Class B sanitary landfill does
net include solid waste facilities owned or operated by
industrial establishments for the disposal of industrial solid
waste. ;

2.5. "Class C Sanitary Landfill” (Reserved).

2.6. "Clean Water Act” means the Federal Water Pollution
Control Act, Public Law 922-500, as anmended, 33 U.3.C. §12581, et
sed. :

2.7. “Constructlon/Demolition Landfill” means any solid waste
facility for <the disposal of only constructlon/demolltlon waste
cen land.

2.8. “Ceonstruction/Demolition Waste” means waste building
materials, grubbing waste and rubble resulting from construction,
remcdeling, repair and demecliticn operations on houses,
commercial buildings and cther structures and pavements, and may
include certain dredging materials.

2.2.. “Cover Material” means soil or other material, approved
by the Division, and used in a controlled manner to cover solid
waste .at solid waste disposal facilities.

2.10. “Department” means the West Virginia Department of
Natural Resources.

2.11. “”Director” means the director of the West Virginia
Department of Natural Resources or his authorized representative.

2.12. ?Disease Vector” means any insect, rodent or other
organism capabkle transmititing, dlrectly or indirectly,
infectious diseases or pathogenlc crganisms from one person cor
animal to another.

2.13. #Division” means the Division of Water Rescurces of the
West Virginia Department of Natural Resources.

2.14. “Endangered Species Act” means the Federal Endangered
Species Act, as amended, 16 U.S.C. §1536,

2.15. “Incinerator” means any solid waste facility, including
any eguipment, machine, device, structure or part of a structure
used to burn solid waste.

~2.16. “Industrial Waste Landfill” means any solid waste
disposal facility which is owned or operated by an industrial
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establishment for the land disposal of industrial sclid waste.

2,17. #Industrial Seolid Waste” means any solid waste
resulting from mining, manufacturing or industrial processes.
Manufacturing or industrial processes includes, but is not
limited teo, those processes and activities carried on in
factories, processing plants, refineries, slaughter houses,
mills, tanneries, power generating plants, mines or mineral
preocessing operaticns.

2.18. “Leachate” means any ligquid produced or emanating from
any sclid waste facility. Uncontaminated surface runceff is not
leachate. -

2.19. “Lower Explosive Limit” means the lowest percent by
volume of a mixture cof explosive gases which will propagate a
flame in air at twenty five degrees centigrade (25 degrees C) and
atmospheric pressure.

2.20. . - Z0pen Dump” means any solid waste disposal which does
not have a permit under the Act, or is in violation of state law,
or where solid waste 1iIs disposed in a manner that does not
protect the envircnment.

2.21. *"Permit” means a written dJdocument issued by the
Division giving . the permit ~heclder permission %o install,
establish, construct, modify, operate or abanden an approved
solid waste facility on a specific .tract or parcel of land.

2.22. “#Permit By Rule” means approval by the director of the
installation, construction, establishment, medification,
operation or abandonment of specified solid waste facilities
provided that such facilities comply with applicable secticns of
the regulations.

2.23. “"Persistent Violation” means any violation of the Act,
these regulations, any permit term or condition, or any order of
the Department or Division issued pursuant to the 2act or these
regulations which 1is identified during two or more consecutive
inspections performed by the Division, or which may, in the
opinicn of the chief, cause a threat to the environment, healih
or safety.

2.24. "Recycling Facility” means any solid waste facility for
the purpese of reuse or sale of discarded material by salvaging,
separating or removing any material from solid waste, at which no
land disposal of solid waste occurs, and at vwhich solid wastes
are not biologically, chemically or thermally transformed.

2.25. “Resource Recovery Facility” means any solid waste
facility at which solid wastes are mechanically, bioclegically,
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chemically or thermally transformed for the purpose of
separating, removing or creating any material or energy for reuse
or sale, at which land disposal of sclid waste does not occur.
Resource recovery facilities shall include compéesting plants,
incinerators equipped with integral or separate heat reccvery
systems, and other such solid waste facilities not herein
specified.

2.26. 7“3Schedule of Ccmpliance” means a 1list of activities
approved or ordered by the Divisicon or Department, which may
include dates or specified times for completiocn of each or all
activities which, when completed, will result in a site, facility
or practice which 1is environmentally sound and conforms to the
requirements of the Act, these regulations, or permit terms and
conditions. : ) -

2.27. 7”8ludge” means any solid, semi-solid, residue or
precipitate separated from or created by a municipal, commercial
cr industrial waste treatment plant, water supply treatment elant
or air pollution control facility or any other such waste having
similar origin.

2.28. "Solid Waste” means any garbage; paper; litter; refuse;
cans; bottles; sludge from a waste treatment plant, water supply
Treatment plant or air pellution control facility; cther
discarded material, including carcasses of any dead animal or any
other  offensive or unsightly matter; solid, semi-solid or
contained liquid or.gaseous material resulting from industrial,
commerclal, mining, agricultural operations or from community
activities but does not include solid or dissclved material in
sewage or scolid or dissolved materials in irrigation return flows
or industrial discharges which are point sources and have permits
under W, Va. Code §20-5A, or source, special nuclear or by~
product material as defined by the Atomic Energy Act of 1%$54, as
amended, or a hagzardcus waste either identified or listed under
W. Va. Code §20-5E or refuse, slurry and overburden regulated
under W. Va. Code §20-6.

2.29. 7”Solid Waste Disposal” means the practice of disposing
solid waste including placing, depositing, dumping or throwing or
causing to be place, deposited, dumped or thrown any solid waste.

2.30. ”8clid Waste Disposal Facility” means any solid waste
facility installed, established, constructed, modified or
operated for the purpcse of sclid waste disposal.

2.31. 7”Sclid Waste TFacllity” means any systen, facility,
land, contigucus 1land, improvements on the land, structures or
other appurtenances or methods used for processing, recycling or.
disposing of solid waste, including landfills, transfer staticns,
rescurce reccvery facilities and other such facilities not herein
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specified.

2.32. #Solid Waste Processing or Recycling Facllity” means
any solid waste facility installed, established, constructed,
modified or operated for the purpose of physical, chemical or

biclogical processing or recycling co¢f sclid waste inecluding
recycling _ facilities, resource recovery facilities, transfer
stations and other such so0lid waste facilities not herein
specified.

2.33. #8tate Water Pellution Control Act” means W. Va. Code
§20-54.

2.34. ¥#Transfer Station” means any fixed or mchkile seolid
waste processing or recycling facility with mechanical equipment
or structures used .for temporary accumulation or stcocrage,
compaction or consolidation of solid waste prior to
transportation of solid waste to another solid waste facility.
The term transfer station shall not include individual seolid
waste route collection vehicles or ecquipment or equipment used
for tempcrary on-site storage of so0lid waste by individual
generators of golid waste.

2.35. "Water Resources Board” means the State Water Rescurces
Becard. ) -

2.36. 71c0-Year Flocd” means a floocd of. a magnitude egualled
or. . exceeded once in cne hundred (100) years on the average over a
significantly long period.

2.37. The terms “Applicant®”, #Chief”, #Code”, #Perscon”,
#Persons”, #Point Source”, "“Sewage”, “Water”, “Waters”, and
"Water Resources” shall have the meaning prescribed in W. Va.

Code §20-5a-2.
§47=-38=3. Solid Waste Facilities.

3.1. Requirement. Sclid waste shall be disposed only at
approved solid waste disposal facilities as described in Secticn
3.2 of these regulations. 8olid waste shall be processed or
recycled only at approved sSolid waste processing or recycling
facilities as described in Section 3.3 of these regulations.

3.2. Approvable Solid WwWaste Disposal Facilities. Final
disposal of solid waste shall occur only at approved sclid waste
facilities. Sclid waste disposal facilities for which approval
may be granted include the following, or any combinaticn thereof:

3.2.1. Class A Sanitary Landfill:

3.2.2. Class B Sanitary Landfill:
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3.2.3. Class C Sanitary Landfill (Reserved):;
3.2.4. Construction/Demeliticn Landfill;
3.2.5. Incinerator:

3.2.6. Other solid waste disposal facility approved in
writing by the Department.

3.3. Approvable Solid Waste Processing or Recycling
Facilities. Processing and recycling of sclid waste shall occur
only at approved solld waste facilities. Solid waste processing
or recycling facilities for which approval may be granted include
the following, or any combination thereof:

3.3.1. Transfer Staticn:
3.3.2. Recycling Facility;
3.3.3. Resource Recovery Facility:

3.3.4. Other solid waste processing or recycling facility
approved in writing by the Department.

§47-38=-4., Permits.

4.1. Regquirement. A permit shall be cbtained from the
Division prior -to ..installation, establishment, construction,
medification, operation or abandonment of any solid waste
facility.

4.2, 8ingle 7Permit. Permits issued pursuant to these
regulations shall meet the requirements of the Act, these
regulations, the State Water Pollution Control Act and applicable
regulations which are in effect pursuant o that act, =6 that
only cone permit shall be required from the Diwvision for any solid
waste facility.

4.3. Permit Term. 2All permits issued pursuant to these
regulations shall have a fixed term not to exceed five (5) vyears
from the date of issuance. The Divisicon may administratively
extend any permit expiration date for a pericd of up to one year.

4.4. Permit Application. Application for a solid waste
facility permit shall be submitted to the Division on forms and
in the manner prescribed by the Department. The Division shall
review each permit application within sixty (60) days of its
receipt to determine if it is administratively complete. The
applicant shall be notified in writing of administrative
completeness of the application. Such nctification shall include
an itemized list of application deficiencies.
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4.4.1. Upon reaguest of any applicant, the Division shall
meet with the applicant for pre-filing review cf the application.
The Division, with the cooperatlon of the Sclid Waste Authority,
shall. assist the applicant in preparing a complete and proper
application which would not be rejected as incomplete.

4.5. Permit Application Fees,.

4.5.2. Application for a solid waste facility permit shall
be acccmpanied by a nonrefundable application fee . in accordances
with the schedule of fees in Table 1 of these regulatiocns.

4.5.2. Refiling Incomplete Application. A fee equal to
ten percent (10%) of the application fee listed in Table 1 of
these regulations shall accompany a permit application refiled
due tc incompleteness.

4.6. Public Participation in Permit Application Process.

4.6.1. Public notice and cppcrtunity for public comment
shall ‘be provided by the applicant prior tc Division action on a
permit for any solid waste facility. Public partlclpatlon in the
permit application process shall be provided in the form and
manner prescribed by the Department. The applicant shall
maintain a public participation file consisting of the public
notice, all written comments .received and any resclution of
acdverse pubklic comment. The public participation file shall be
submitted to +the Division ~before final action is taken by the
Division on the application.

4.6.2. The Division may cocnduct a public hearing
concerning any application for a solid waste facility permit.
Persons may reguest such pubklic hearing by submlttlng a written
request for a public hearing to the Division in a form and manner
prescribed by the Department.

4.7. Permit Denial.

4.7.1. The chief may deny an application for a sclid waste
facility permit if:

4.7.1.a. The applicant refuses to clearly identify all
measures to be provided at the solid waste facility to comply
with the Act, these regulations, or other specific requirements
established by the directoer under the Act;

4.7.1.b. The application contains false or mnisleading
information;

4.7.1.c. The chief determines +that the site soils,
geologic, hydrolegic, or other site conditions are unacceptabkle;
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4.7.1.d. The chief determines that the proposed
measures and practices included in the application will not meet
the reguirements of the Act, these regulations, the State Water
Pcllution Contrel Act or its applicakle regulations or will not
ctherwise minimize environmental impact, health and safety
hazards. . T

4.8. Transfer of Permit.

4.8.1. Any permit lssued by the Division under the Act and
these regulations may be transferred to another person if:

4.8.1.a. The permittee notifies the Livision on forms
and in a manner prescribed by the Department at least forty-five
(45) days prior to the proposed transfer date provided in Section
4.8.1.b of these regulations.

4.8.1.b. The notificatlion shall include a written
agreement between the person and permittee containing a specific
date for transfer and a description of permit responsibility,
coverage and liability between them;

4.8.1.c. The Division does not notify the permittee and
person that a new application for permit is recuired; and

4.8.1.4. The Division approves the fransfer of the
permit in writing. :

4.8.2. The Divisiocn may refuse tc transfer any permit and
reguire that an applicaticn for a solid waste facility permit be
submitted prior to any transfer of permit responsibility,
coverage and liability. Such refusal shall be made in writing
giving reasons therefor.

§47-38-5. Existing Approved 8¢lid waste Facilities.
5.1. Existing Department of Health Permits.

5.1.1. All existing permits of the Department of Health
for solid waste facilities under = W. Va. Code §1l6-1-2 shall
continue in full ferce and effect until a permit is issued for
that approved solid waste facility under +the aAct. 2All such
existing permits of the Department of Health shall expire within
five (5) years of the effective date of the Act (June 10, 1983).

5.1.2. Within four (4) vears of the effective date of the
Act (June 10, 1%87), all perscns helding such Department of
Health permits shall apply to the Division for a permit under the
Act. ' ’

5.1.3. The chief may reguire persons holding such existing
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Health Department permits to apply for a permit prior to four (4)
vears from the effective date of the Act if persistent wvioltions
of the Act, any permit term or <conditicn, orders or these
regulations exists at that facility.

5.2. Division of Water Rescources Industrial Waste Landfill
Permits. ;

5.2.1. ALl existing industrial waste landfill permits
issued by the Division under the State Water Pcllution Control
Act shall continue in full force and effect until permits are
issued for those approved solid waste facilities under the aAct.
Industrial waste landfills are exempt from the permitting
requirements of _ these regulations until the Department
promulgates a program consistent with the requirements of the Act
and the sState Water Pollution Control Act.

5.2.2. _-The Department will develop a program for issuance
of sclid waste facility permits for industrial waste landfills sc
that the recquirements of the Act and the State Water Pollutiocn
Contreol Act are consolidated and a single permit will be issued
by the Division for any industrial waste landfill.

5.2.3. Nothing in Section 5.2 of these regulatiocns shall
exempt Iindustrial waste landfills from the permitting provisions
of the State Water .Pollution Contrel Act. The program developed
by the Department pursuant tec Section 5.2.2 of these regulations
will include provisicns for the  orderly transition of permits
issued under the State Water Pollution Contrcl Zct for industrial
waste landfills into permits which will comply with beoth the Act
and the.State Water Pollution Contrel Act.

§47=38-6. Compliance.

6.1. Reguirement. All sclid waste facilities shall be
installed, established, constructed, modified, operated and
abandoned in accordance with the Act, these regulations, permit
terms and conditions, and any orders of the Division or
Department. T

6.2. Compliance Orders. TIf the director or chief, upon
inspection or investigation by an authorized representative or
through other means observes, discovers or learns of a wviolation
of the Act, these regulations, the State Water Pocllution Control
Act or its regulations, or any permit or order issued under the
Act, he may issue an order recuiring compliance within a
specified time.

6.2. Permit Suspension or Revocation.

§.3.1. Buspension. A sclid waste facility permit may be
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suspended by order of +the director or chief for any of the
following reasons: )

€.3.1.a. Violation of the Act, these regulations or any
order of the Division or Department ilssued thereunder;

6.3.1.b, Interference with a representative of the
Department in the performance of his duties:

6.3.1.c. Failure to adhere to the terms and conditions
of the permit or any order issued by the Division o¢r Department
under the Act or these regulations;

6.3.1.d. The permittee’s failure in the application or
during the permit issuance process to fFfully disclose all
significant facts, or the permittee’s misrepresentation of any
significant facts at any time.

6.3.2. Revocation. & solid waste facility may ke revoked
by order of the director or chief for any of the follewing
reasons:

6€.3.2.a. Any deficlency at the =o0lid waste facility
constituting a imminent pollution, health or safety hazard;

5.3.2.b. Persistent vioclation of these regulations,
permit terms and ccnditiocns, or orders issued by the Division or
Department under the Act or-.these regulations;

6.3.2.c. The permittee’s failure in the application or
during the permit ‘issuance process to fully disclose all
significant facts, or the permittee’s misrepresentation of any
significant facts at any tinme.

€.3.3. Effect of Permit Suspensicon or Revocation.

6.3.3.a. Suspension. All soclid waste processing,
recycling or disposal activities and receipt of any solid waste
at the solid waste facility shall cease within fifteen (15) days
of receipt of an order of suspension. Receipt of sclid waste and
operations at the solid waste facility may continue beyeond
fifteen (15) days only after expiration of the order of
suspension, or upon revecation of the order of suspension, by the
Division. - T

6.3.3.b. Reveocation. All solid waste processing,
recycling, or disposal activities and receipt of any solid waste
at the solid waste facility shall cease immediately upocn receipt
of -an corder of revocatiocn. The solid waste facility owner shall
submit an application for a permit +to abandon or close the
facility or a new application for solid waste facility permit

10
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within the time specified ih an crder of revecation.

6.3.3.c. Environmental Monitoring and Contreol.
Environmental moniteoring and control activities specified in an
order or permit suspensicn cor revecaticn shall continue at the
solid waste facility for the duraticn of such order or until the
Division approves thelr cessatiocn.

§47-38-7. Open Dumps.
7.1. Prohibition.

7.1.1. Creation, contribution of so0lid waste to, or
cperation of an cpen dump is prohibited unless such open dump is
under a compliance schedule approved by the Division.

7.1.2. No landowner shall allow an open dump to exist on
his property unless such open dump is under a compliance schedule
approved by the Division.

7.1.3. The provisions of Sections 7.1.1 and 7.1.2 of these
shall not bprevent a person from disposing of sclid waste from his
own household upon his own private, rented cor leased property as
long as such solid waste disposal does noét create a public
nuisance, hazard to hesalth, or viclate the terms of W. Va. Cecde
§20-5A-15 or any other provision of the Cocde.

7.2. Minimum Performance Standards.

7.2.1. General. Solid waste facilities which do not
comply with the standards established in this subsection are open
dumps.

7.2.2. Valid Permit. Solid waste facilities shall have a
valid permit from the division.

7.2.3. State Law. Sclid waste facilities shall comply
with state law.

7.2.4. B8Site and Operating Standards. Solid waste
facilities which do not comply with the follewing standards
constitutes solid waste disposal in a manner that does not
protect the envirconment, and shall be classified as open dumps.

7.2.4.a. 8Sclid waste dispesal facilities shall apply
cover material at the end of each operating day or other approved
freguency and in such a manner as to impede disease vector access
to the waste and reduce- risk of fire or other technigues
appropriate to protect public health and approved in writing by
the Division.

11 —
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7.2.4.0. Solid waste facilities shall not contribute or
cause discharge of peollutants to the waters of the State in
viclatien of the State Water Pellution Contrel Act or regulations
pursuant to that act. 8Solid waste facilities shall not cause a
digcharge of dredged or £ill material %o the waters of the State
in violation of the regquiremenits of Section 404 of the Clean
Water Act. ‘

7.2.4.c. Solid waste facilities shall not engage in
cpen or uncontrolled burning of solid wastes. This requirement
shall not apply to infrequent burning in the field of
agricultural cr silvicultural wastes, land-clearing debris,
diseased trees, or debris from emergency clean-up coperations,
provided that no such burning shall be permitted without the
express consent of the West Virginia Air Pollution Control
Ceommission and Division of TForestry of the Department of
Agriculture. .

7.2.4.d. Groundwater (Reserved).

7.2.4.e. The ccncentration of explosive gases generated
by sclid waste facilities shall noct . exceed twenty-five percent
(25%) of the lower explosive limit for the gases 1in facility
structures, excluding gas control or recovery structures; neor one
hundred parcent (100%) of the lower explosive limit for the gases
at the property boundary.

7.2.4.f. 8Sclid waste facilities shall 1imit public
access to minimize potential health and safety hazards.

7.2.4.g. BSolid waste facilities in floodplains shall
not restrict the flow of the one hundred (100) year floed, reduce
the temporary water storage capacity of the one hundred (100)
year floodplain, or result in the carrying away of solid waste by
waters of the cne hundred (100) year flood .so as to pose a hazard
tc human life or wildlife or land cor water resources.

7.2.4.h, B8clid waste facilities shall not cause or
contribute - to the taking of any endangered or threatened species
of plant, £fish or wildlife; nor cause or contribute to the
destruction or adverse modification of a critical habitat of
endangered or threatened species of plants, fish or wildlife as
identified by the Endangered Species Act or regulations pursuant
to . it. For the purposes of. this subsection #“taking” means
harrassing, harming, pursuing, wounding, Xxilling, capturing,
collecting cr attempting to engage in such conduct.

7.2.4.i. Solid waste facilities shall not receive solid
waste which nay be designated as hazardous or infectious waste
under the provisions of the State Hazardous Waste Management Act
or regulations pursuant to that act.

12
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7.2.4.3. Sclid waste dispesal facilities shall enmploy
methods to minimize bird attracticon when any part of the facility
is within five thousand (5000) feet of any airport runway.

7.3. Schedules of Compliance for Open Dumps.

7.3.1. Schedules of compliance for open dumps shall
contain a segquence of enforceable actions, with specific times or
dates for completion of each action.

7.32.2. Time schedules of compliance for open dumps shall
not exceed a teotal time pericd for all compliance actions of
three (3) years from the date of 1issuance o¢f the compliance
schedule by the Division or Department.

§47=-38-8. Permits By Rule.
8.1. Applicakility.

8.1.1. Recycling facilities existing on the effective date
of these regulations shall be considered to have a valid permit
from the Department if the requirements of Sections 8.2 and 8.3
of these regqulations.

8.1.2. Recycling facilities which are developed after the
effective date of these regulations shall be considered to have a
valid permit from the Department upon fulfilling the reguirements
of ‘Sections 8.2 and 8.3 of these regulations.

8.2. Notification of Activity.
8.2.1. Existing Qualifying Recycling Facilities,

8.2.1l.a. Notification. Any existing recycling facility
which gualifies for a permit by rule shall notify the Division of
its existence within ninety (20) days of the effective date of
these regulations.

8.2.1.b. Certification. Within six {(6) months of the
effective date of Section 8.3 of these regulations existing
qualifying recycling facilities shall certify to the Divisien in
writing that the provisions o©f that subsection have bean
fulfilled. . . . -

8.2.2. New Qualifying Recycling Facilities.
8.2.2.a. HNotification. Any new recycling facility
which qualifies for a permit by rule shall notify the Divisicn of

its existence prior to installation, establishment, construction,
modification or cperation of the recycling facility.
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2.2.2.b. Certification. Any new recycling facility
which cgualifies for a permit by rule and 1s established prior to
the promulgation of Section 8.3 o©f these regulations shall
certify to the Division in writing, within six (6) months of the
effective date of that subsection, that the requirements under
Section 8.3 of these regulations have been fulfilled.

8.2.2.¢c. Certification. Any new recycling facility
which gqualifies for a permit by rule and is established after the
effective date of Section 8.3 of these regulaticns shall certify
to the Division in writing that the reguirements of that
subsectien have been fulfilled prior to installation,
establishment, ceonstruction, modification or operation of the
recycling facility.

8.2.3. Form of Notification and Certification.
Notification and certification required by Sectiocn 8.2 of these
regulations shall be made to the Division on forms and in the
manner prescribed by the Department.

8.3. Recycling Facility Standards (Reserved).
§47-38-9. Permit Review By The Director.

¢.1. Abllity to Review Permit Issuance. The director may
commence review of the issuance of solid waste facility permit
within thirty (3¢) days of .issuance of such permit by the
Division. Any review of. issuance of a sclid waste facility
permit undertaken by the director.shall be complete and an order
issued by the director under Section 9.3 of these regulations
within ninety (90) days of the issuance of such permit by +the
Division.

9.2. Basis of Permit Review by the Director. The director,
in reviewing a permit issued, may use any informaticn available
to him concerning such solid waste facility permit including, but
net limited to: .

$.2.1. Informaticn in the applicaticn for a solid waste
facility permit: : '

9.2.2. Public comment:

9.2.3. Other informaticn supplied by the applicant for
such permit:

9.2.4. Information from any Division of the Department of
Natural Resources:;

9.2.5. Other information not herein specified;

14
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9.2.6. Information acgquired at a public hearing. A public
hearing may be conducted by the Department during review of
issuance of a permit by the director. A physical record cf a
rublic hearing shall be made part of the TDepartment’s order of
rermit review required in Section 9.3 of these regulations.

9.3. Decision by the Director.

$.3.1, Order of Permit Review. The director shall issus
an c¢rder of permit review upon completion of any review of a
permit issued, The director may, upon ceompletion of permit
review, deny Iissuance of such permit, concur with issuance of
such permit or remand the permit issued t¢ <the Division for
further consideration or modification with specific instructions
concerning any issue included in Section 9.3.2 of these
regulations.

9.3.1l.a. The order of permit review shall include, at a
minimam, a description of all =sources of information used in
review of the permit issued, a description of the acticn ordered
by the director, and all reasons for ordering such acticn.

9.3.2. Basis for Permit Denial by the Director. The
director may deny issuance of a solid waste facility permit when
he determines that issuance of such permit:

8.3.2.a. Would adversely affect natural resources under
his supervision;

9.3.2.k. Would cause irreparable damage to the
environment near the proposed sclid waste facility;

8.3.2.c. Would result in endangerment of property of
others;

9.3.2.d. Weould result in permanent aesthetic
degradation on or near the proposad sclid waste facility;

8.3.2.e. 1Is significantly adverse to the sentiment of
the public in the area of the proposed solid waste facility
location.
§47-38-10. General Adninistration and Enforcement.
10.1. General Supervision.
1¢.1.1. The Department and Division shall exercise general
supervision cver the administration and enforcement of the Act,

these regulaticns, existing permits and any permits and orders
issued pursuant to the Act and these regulations.
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10.1.2. Whenever necessary to carry out the cbjectives of
the Act and these regulations the Division may require any perscn
responsible for an open dump, solid waste facility or other place
where solid waste 1s present to:

10.1.2.a. Esgtablish and maintain such records:
10.1.2.b., Make such reports;

10.1.2.¢c. Install, use and maintain such monitoring
equipment, facilities or methods;

10.1.2.d. Take and analyze samples of scils, water,
wastes or air at such locations and intervals, and in such manner
as the Division shall prescribe; or

10.1.2.e. Provide such other information as the
Division may reasonably reguire.

10.1.3. Whenever necessary to carry out the cbjectives of
the Act and these regulations an authorized representative of the
Division:

10.1.23.a. B8hall have the right tc enter, at reasonable
times, wupon or through any premises in which solid waste is
present or any records required to be maintained under Section
10.1.2 of these regulations are located:;

10.1.3.b. May, at reascnable times, have access to and
copy, at the expense of the department, any records required to
be maintained under Section 10.1.2 of these regulations.

10.1.3.c. May inspect, at reascnable times, any
nenitoring equipment, facilities or methods required under
Section 10.1.2 of these regulations.

10.1.3.4. May inspect, at reasonable times, any open
dump, solid waste facility or other place where solid waste is
bpresent; and

10.1.3.e. May sample any solls, water, wastes or air at
any open dump, solid waste facility or cother place where solid
wvaste is present.

10.2. Permit Administration and Inspections.

10.2.1. The Division may require prior submission of
plans, specificaticns and other data vertaining to installation,
establishment, construction, medificatieon, operation or
abandonment of a solid waste facility or solid waste disposal in
connection with issuance, suspension or revocaticn of such

N




EMERGENCY RULE

permits as are reguired by the Act and these regulations.

10.2.2. The Division shall inspect every approved sclid
waste facility in this State at least three (3) times in each
calendar year in order to implement and enforce the . provisions of
the Act, these regulations and any permits or orders issued
pursuant to the Act and thess regulations.

10.3. Enforcement.

10.3.1. If the Division has reasocnable cause to believe
that a potential for environmental, aesthetic or property value
degradation, or hazards tc health or safety exist at any open
dump, sclid waste facility or cother place where solid waste is
present the Division may reguire any perscon responsible for such
cpen dump, solid waste facility or place to conduct such tests
and to furnish such information as may be reasconably reguired to
determine whether such open dump, solid waste facility or place
where solid waste 1is present 1is, or may ke causing such
degradation or hazard; and the Division may conduct any test or
tests deemed necessary or useful by the Division in making an
investigation or determination.

10.3.2. The Department or Division may perform or reguire
a person, by order, to perform any and all acts necessary to
carry out the provisions of the Act and these regulations.

§47=-38~11., Appeals.

11.1. Appeals to the Water Rescurces Board. Any person
having an interest which is or may be affected, or who is
aggrieved by any order of the Division or Department, issuance or
denial of any permit, or any permit terms or conditions may
appeal such acticn to the Water Resources RBoard in the same
manner as appeals are taken under W. Va. Code §20-5A-15.

§47-38=-12. Proof of Proper Sclid Waste Disposal.

12.1. ¥ach perscn cccupyving a residence or operating a
business establishment in _this 8tate must be able to provide
proof to the Department that his solid waste was disposed of at
an approved sclid waste facility.

12.2. Proof of proper sclid waste disposal includes:

12.2.1. Records demonstrating that a person has subscribed
Lo and used a solid waste collection service and has raid the
fees established therefor; cr .

12.2.2.. Records, including bills of receipt, demonstrating
that a person has delivered his waste to an approved so0lid waste
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facility for disposal.

12.3. The owner or operator of each approved solid waste
facility in this State must maintain records of each delivery of

solid waste made by an individual who isg not in the bkusiness of
hauling or disposing of solid waste. Such records must include:

12.2.1. The name, address, and <telephone number of the
individual who delivered the waste for disposal;

12.3.2. A description of the origin, tvpe, and estimated
amount of the waste delivered for disposal; and

12.3.3. A copy of the bill of receipt for the waste
delivered for disposal. : ,

12.4. All records recguired under Section 12 of these
requlations must be maintained for a minimum of three (3) vears
and be made available for inspection by an authorized
representative of the director upon recuest.

§47-38~13. Solid Waste Assessment Fee Collection ExXemptions.

13.1. A perscn who owns, operates, or leases an aprroved
solid waste disposal facility is exempt from the pavment of sclid
waste  assessment fees, upon the receipt of a certificate of
exenption from the director, if that facility is used exclusively
Lo dispose of waste originally produced by such persen in his
regular business or perscnal activities or by persons utilizing
the facility on a cost-sharing or nonprofit bas.is.

13.1.1. Tn orxrder to obtain a certificate of exemption
under Section 13.1 of these regulations, a person must submit the
follewing information fto the Department:

13.1.1.a. The name, address, and telephone number of
the person applying for the exemption:

13.1.1.b. A notation o¢of the status of the rerson
applying for the exemption as either the owner, operator, or
lessee of the approved solid waste disposal facility;

13.1.1.c. The 1leccation and permit number of the
facility; )

13.1.1.d. A description of the origins, tyres, and
estimated amounts of all wastes disposed of at the facility;

' 13.1.32.e. A brief description of each business or
activity that precduces the wastes disposed of at the facility;
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13.1.1.f. The name, addregs, and telephone number of
each perscn utilizing the facility on a cost-sharing or nonprofit
basis; and -

13.1.1.9. A copy of each legal document that describes
the relationship between the owner, cperator, or lessee of thne
approved facility and the other perscn or persons disposing of
solid waste at the facilitv.

13.2. A4 p&rson who segregates and delivers his soclid waste to
an _approved resource recovery or recycling facility for the
purpocse of reuse or recyeling of that waste is exempt from the
payment of solid waste assessment fees upon the receipt of =a
certificate of exemption from the director. )

13.2.1. In order to ocbtajn a certificate of exemption
under Section 13.2 of these regulations, a person must submit the
following information to the Department: :

12.2.1.a2, The rname, address, and telephone number of
the person applying for the exemption;

13.2.1.2. The location and permit number of the

facility to which the waste is delivered for reuse or recycling:

13.2.1.¢. A description of the origin, type, and
estimated amount of the waste delivered for reuse or recyeling;

13.2.2.d. A brief descripticon of the process or method
cf reusing or recycling the delivered waste: and

13.2.1.e. A noterized statement from +the owner or
operator of the approved facility that certifies that a reuse or
recycling process is_in operation at his facility and that the
delivered waste will in fact be reused or recyecled.

13.3. An individual who is not in the business of hauling or
disposing of solid waste 1is exempt Zrom the payvment of sclid
waste assessment fees when disposing his residential solid waste
at an_ approved solid waste facility on such days and times as
designated by the owner or operator of that facility and approved
by the director. .

13.3.1. Days and times for the exempt disposal of
residential solid waste must be designated by the owner or
operator of each approved facility in the State and submitted to
the director for approval by August 1, 1988. The owner or
cperator must designate at least ten (10) hours per week for the
exempt dispeosal of residentizl waste.

13.3.2. TIf the owner or operator of an approved facility
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fails to submit the days and times for the exempt disposal of
residential waste in accordance with Secticn 13.3.12 of these
regqulaticns, the director will set such days and times for fthat

facility.

13.3.3. Changes in either the days or the times for the
exempt disposal of residential waste at an approved facility may

be made by the director at his discretion.

13.3.4. Upon receiving approved dayvs and times for <the
exempt digposal of residential waste from the director, the owner
or operator must post a sign at the entrance to the facility that
lists those approved days and times.

13.4. After reviewing the information submitted by a person
seeking an exenption under Section 13.1 or 13.2 of these
regulations, Department personnel will recommend to the director
that:

13.4.1. A certificate of exemption be granted;

13.4.2. A certificate of exemption be denied; or

13.4.3. A letter regquesting additional information be sent
to the person seeking the exemption.

13.5. If the director accepts a recommendation to deny the
granting of a certificate of exemption, he will notify the person
who sought the exemption of the denial and the reascns therefor.

13.5.1. A decision of the director to deny the granting
of a certificate of exempticon is appealable under the provisions
of W. Va. Code §22A-5-4,

13.6. Whenever a change oCccurs which modiflies the
information submitted under Secticn 13.1 or 13.2 of these
regulations, the person granted a certificate of exemption must,
within fourteen = (14) days, submit written notice to the
Department detailing the change.

13.6.1. Failure by a perscn granted a certificate of
exemption to submit the change of information notice required
under Section 13.6 of these regulations constitutes cause for
reveking the certificate. .
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TAELE 1

Schedule of Solid Waste Facility Permit Applicatiocn rees

Tvpe of Sclid Waste Facility Application Fee
Class A Sanitary Landfill $5,000.00
Class B Sanitary Landfill $3,000.00
Transfer Station $2,000.00
Construction/Demolition Landfill $2,500.00
Other Solid Waste Facilities £2,500.00
not herein specified
Renewal of Permit $1,000.00
So0lid Waste Facility Closure $2,500.00C
Modification to Approved $500.00
Solid Waste Facility
Resource Recovery Facility (Reserved)
Class C Sanitary Landfill (Reserved)
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(ERD 12-88)

AGENCY: . Department of Natural Resources

RULE: 2Amendments to Series 38, Solid Waste Management
FILED AS AN EMERGENCY RULE:. July 15, 1%88 and amended August
11, 1988

par. 1 The DNR has filed the above amendments to Series 38 as an
gmergency. ) C

par. 2 West Virginia Code 29A-3-15A reguires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review requires the Secretary of 8State to determine if the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2} exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Justifying the
promulgation of an emergency rule,

par. 3. Followihg review, the Secretary of State shall issue a decisiocon
as to whether or net such an emergency rule should be
disapproved [29A-3-153a(a)l].

=

(a) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, without Thearing, any
legiglative rule by filing such rule, along with a
statement of the circumstances constituting the
emergency, with the Secretary cf State and forthwith with
the Legislative Rule~Making Review Committese (LRMRC).

par.

par, 5 If an &dgency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of procedural compliance.

par. 6 The DNR haz filed thig emergency rule with supporting documents
with the Secretary of State on July 15, 1988 and with the LRMRC
on August 12, 13988,




par.

par.

par.

par.

par.

par.

v

-8

9

11

It is the determination of the Secretary of State that the DNR
has complied with the procedural requirements of WV Code
§29A~3-15 for adoption of an emergency rule,

(B) Statutory Authority -- WV Code §20-5F-4 reads in part:

{a] The director shall adopt rules and regulations in compliagnce with the
West Virginia administrative procedures act to carry ouf the provisions of
this article including modifyving any existing rules and regulations and
establishing permit application fees up to an amount sufficient to defray the
costs of permit review.

WV Code 20-5F-5a reads in part:
§20-5F-5aq reads in part:

(e] Exemptions. -- The following transactions shall be exempt from the fee
imposed by this section:

{7} Disposal of solid waste disposal facility by the person who owns,
cperates or leasss the solid waste disposal facility if the facility is used
exclusively to dispcse of waste originally produced by such person in such
person's regular business or personal activities or by persons utilizing the
facility on a cost-sharing or nonprofit basis;

t2}] Reuse or recycling of any solid waste; and

{3) Disposal of residential solid waste by an individual not in the business
of hauling or disposing of solid waste on such days aend times as designated
by the director of the department of natural resources by regulction as
exempt from the solid waste assessment fee.

It is the determination of the Secretary of State that the DNR
has not exceeded its statutory authority in promulgating this
emergency rule,

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows:.

(g} For the purposes of this section, an emergency exisis when the
promulgation of a rule is necessary for the [mmediate preservation of the
public peace, heafth, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent substantial harm tc the public interest.

There are eéssentially three c¢lasses <¢f emergency broadly
presented with the above provision: 1) immedlats preservation;
2} time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary o©f State
that there exists a nexXus between the proposal and the circum-
stances c¢reating at least one of the above three emergency
categories.

The facts and circumstances as presented by the DNR are as
follows: : :




par.

par.
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On June 30, 1988, the State Tax Department filed an emergency
rule with the Secretary of State to impese solid waste
azsessment fees pursuant to W. Va. Code §20-5F-5>a. Such fees
will be imposed upeon all individuals who dispose of s0lid waste
at approved solid waste facilities in this State unless the
Director of the Department of Natural Resources implements the
thras fea collection exemptions that are provided under W. Va.
Code §20-5F-5a(3). Thus, this amendment to the existing Series
38 legislative rule is being promulgated on an emergency basis
in order to prevent the substantial harm to the public interest
that would resul:t from the impesition of fees upcn individuals
whom the Legislature has intended to exempt from such fee
collection.,

It is the dJdetermination of +the Secretary of State that this
proposal meets the standards for emergency rule.

This decision shall be cited as Emergency Rule Decision 12-88
or ERD 12-88 and may be cited as precedent. This decision is
available from the Secretarv of State's office and has been
filed with the DNR, the Attorney General and the Legislative
Rule Making Review Committee.
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