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FISCAL NOTE EFCR A PROFOSED RULZ

Rule Title: Title 47, Series 37, "Underground Stecrage Tank
Fee Assessments.” ;

Type of Rule: XX Legislative Interpretive Procedural
Agency: Department of Commerce, Labor and Envircenmental
- . Rasocurcses Division of Environmental Protection, .Section

of Waste Management.

Address: 1358 Eansford Street, Charleston, West Virginia 25301

ANNUAL FISCAL YEAR
1. Effect of Increase Decrease Current Next Theresafter
Proposed $ $ $ $ $
Rule .
-Persecnal - N : _
Serviceas
~Current
Expense NC CEANGE
~Repairs and
Alteraticns
-Equipment
-Other
2. Explanaticn of Above Estimates: These regulaticns impose
penalties upcn delinguent assessment fees concerning underground
storage tanks. Neo new administrative expendi tures are

anticipated.
3. Objectives of These Rules: The ckjective of this rule is add a
procedure which allows the <ccllecticon of a late fee for all
delinquent assessment fees.
4, Explanation ¢f Cverall Econcmic Impact of Proposed Rule.

A. Economic Impact on State Government: No impact.

5. 1. Econcomic Impact cn Political Subdivisions: No impact.

2. Economic Impact on Specific Industries: Ne impact.
3

Economic Impact on Specific Groups cof Citizens: No
impact.

C. Economic Impact on Citizens/Public at Large: No impact. -

Y

) ' David £% Callaghan
Date: July 14, 1¢8S2 irecter




AGENCY:

REGULATION:

AUTHORITY:

ACTION:

SUMMARY:

PREAMBLE TO A PRCPOSED RULE CONCERMNING
UNDERGROUND STORAGE TANES

Department of Commerce, Labor and Environmental Resources,
Division of Envirommental Protection

Title 47, Series 36, "Underground Stiorage Tank Reculations®

West Virginia Ccde 20-5H-6

Filing of an Agency Approved Rule with the Legislative Rule
Making Review Committee

Today's filing amends the Underxground Storage Tank Requlations
by imposing new regquiremenits when netifying the Division of
Environmental Protection of the sell or purchase of
underground storage tanks.

Responses to comments:

21.

We agree with the suggestion made by the WVMA and would
recommend that the change to Seciicn 2.1 be made to read
as follows: "The Director hereby adopts and incerporates
by reference the provisions contained in 40 CFR part 280
as published in the Code of Federal Regulaticens eon July
1, 198z.",

20-5H-~6{18) states that *he Director shall promulgate
rules, regulatiens, or standards necess=ary and
appropriate for the effective implementation and
administration of the article. The mandates of Article 5H
iz to protect human health, safety and the enviromment.
In oxrder +to achieve this there must be adecuate
pretection to prevent Ifunture releases from new systems.
as the regulations now stand the Division isg net required
o be notified until 30 days after a system is brought
into use. This means that the system is completely
installed and covered with concrete before the agency is
notified. The Division needs prior notification so that
the owner and/or operator may be informed of the
requirements for a new system including corrosion
protection, leak detection and spill and overfill
protection. The owner and/or operator may aveld added
expense in having to retrefit their equipment to meet the
existing ragulatiens if thev are given this information
and/or if an inspector 1s given +the copportunity %o
inspect the system before it is coversd, A c<lause has
been added teo allow for ne dewn time when a new UST is
installed to replace a leaking UST. The new provision is
not intended %o be punitive but to prevent Ifuture
releases.




Section 4.6.1 requires notification by any person who
sells an existing tank. The Division believes that this
provision is necessary because the current ownership of a
UST is impoertant in determining the responsible party
when ithere is a release, This should not be a hindrance
in ownership transfexrs as most property tranzfers would
require a legast 45 days to be completed. The provision
is intended to help resolve current problems which are
impeding the -enforcement of the Article and the
regulations.

Section 5.2 has been changed to read as follows:

"kny carrier who vioclates the provision of Section 5.1 of
these regqulations shall be subject to enforcement action
under Chapter 20 Article 3H { 20-5H et seq)




TITLE 47
LEGISLATIVE RULES
DEFPARTMENT OF COMMERCE, LABOR AND ENVIROMMENTAL RESOURCES
DIVISION OF ENVIRONMENTAL PROTELTION

SERIES 37
UNDERGROUND STORAGE TANK FEE ASSESSMENTS

§47-37-1. Gensral.

1.1. Scope ind Purpose. -- This legislative rule establishes
procedires for tHeE adséassment and colléction of fees for the
Undergroitid Storaga Tiank Administrative Fund and the Leaking
Undergtound Stérade Tank Response Fund pursuant to W. Va. Code
$§20-5H-20 and 20-~-58-21.

1.2. Authority. -- W. Va. Code §20-5H-5.
1.3, Filing Date. --
1.4. Effective Date. —-

1.5. Incerporation by Reference. -- Whenever federal statutes
or ragulations are incorporated by refarence into these
regulations, tHa reéference is +te the statute or regulation in
effect on $Hé--dpdc-sh--which--these-regulatigfi—-were-—prepesed

{EepteaBer-28. 19883 Julv 1, 1992.

1.6. Tanks Exciuded Frem Fee Assdgsments. -- The follewing
categories of underdground storage tanks are éxkcluded from the fee
assesshniént provisiochs of Section 3 of these regulations.

1.8.1. Any underground storage +tank holding hazardeous
wasteg lizted or identified under Subtitle ¢ of the federal
Rescurce Censérvation and Recovery Act of 1576, as amended, cor a
mixture of such hazardeus waste and other redulated substances;

1.6.2. Any wastewater treatment tank system that is part
of a wastewater treatment facility regulated under Section 402 or
307(b) of the federal Clean Water Act; -

1.6.3. Equipment or machinery that contains regulated
substances for operational purposes such as hydraulic 1ift tanks
and electrical equipment tanks;

l1.6.4, Any underground storage tank gystem whose wi€h-a
capacity ef is one hundred and ten {(110) gallons or less;

l1.6.5. Any undergrecund storage tank gystem that contéins a
de minimis concéntrdation of regulated substahcés; and




l.6.6. Any emérgency spill or oveérflow centainment
underground storade tank system that is expeditiously emptied
after UZfe.

§47-37-2. Deéfinitions.

2.1. "Act"” méans the West Virginia Undérground Storage Tank
Act (W va. Codé §20-SH &t seq.).
2= 2———-29epasémea 2---me&ns——%he—West——Véﬁgéﬁéa~9ep&r%ment—-e£
Natupal-Rassgraas-
L 2. "chan e I {=Fa a" means when an undergro stora
‘ A 3 to

C.F.R. 48280 7i anﬁ 280 . 72

2.3. "Divisien™ nleans the Division of Environmental
Protection Wagte--MinsageMent-o£f-—the- West-Wirndinia--Department-of
Natusagil-Hagsunass-

2.4, "Owher" maans:

2.4.1. In +*he case of an underground storage tank system
in use on Novadber 8, 1984, or brought into use after that date,
a person who owWns an underground storage tank used for the
sterage, use, or dispensing of a regulated substance.

2.4.2. In tha casgse of an underground storage tank system,
in use béfore Navéambar 8, 1984, but no longér in use on that
date, 4 pérson wHe owhed such a tank imfiddiately before the
discontinudticn ¢f its use.

2.5. T"Parsen" meéans any individual, trust, £irm, jeoint stock
company, féaderal d&ancy, corperation (including government
corporations), partfership, associatien, state, municipality,
commission, political subdivision of a state, Iinterstate body,
coensortiutm, Jjeint wventure, commercial entity, eor the United
States governiient.

2-6—----UPregently~in-Uose ---meaps-an-~underground-oterage- -£anH
that-is-—bBeing-used--or-geuid--be-used-fer-—-tHe- storagey—-HEer -0
dispenging--ef--a- -regqulpted--substance—-at--any--time-during--the
surrent-aaiendar-yesr-

2.8, "rarmanent Closure” means the closure ¢f an underground
storage +ank in the manher specified under 40 C.E.R. §§ 280 .

and 280.72.

2.7. "Regulated Substance” means:

2.7.1. Any substance defined in Section 101(l4) of the
Comprehénsive Environméntal Response, Compensation, and Liability
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Act of 13980, but not including any substiance regulated as a
hazardous wasté under Subtitle C of tle& federal Resource
Conservation and Racovery Act of 1976, as amendad; or

2.7.2. Patreolau, including crude o¢il or an fraction
theréof which 1s liquid at a temperature of sixnty (60) degrees
Fahreéenhéit and a préssutre of fourteen and sévén-ténths pounds per
squaré inch absslute (14.7 psia).

2.8. "Undargtound Storage Tank" means any one £sa% or a
combination of +taAnks, and the underground pipes connected
theréto, that i1s us&d to contain an accumulation of regulated
substancses and +tHe volume of which, including the volume of
undergrduiid pifes colinécted thereto, is ten padrcéant (10%) or more
beneath the surface of the ground. The term undeérground Storage
tank doés not include:

2.8.1. Farms or residential +tanks with a capacity of
eleven hindred gallons (1,100) gallons or less and used for
storing motor fuel for nencemmercial purposes;

2.8.2. Tanks used for storing heating oil for consumptive
use on the pramisas where stored;

2.8.3. Saptic tanks;

2.8.4. A pipeline facility, including gathering lines,
regulatéd dndar tHa Natural Gas pipeline Safaty Act of 1968 or
the Hazirdous Liguid Pipeline Safety BAct of 1979, or an
intrastitéd pipeline facility regulated undeér state laws
comparable to tH& provisions of either of thoge acts;

2.8.5. Eurface inpeundments, pits, ponds, or lagoons;

2.8.6. Storm water or wastewater collection systems;

2.8.7. Flow-through process tanks;

2.8.8. Liguid traps or assoclated gathering lines directly
related te oll or gas production and gathering operations;

2.8.9. Storage tanks situated in an underground area such
as basement, c<cellar, mine working, drift, shaft, or ftunnel if
such storage tank is situated upen or above the surface of the
floer; and

2.8.10. Any pipes c¢ocnnected te any tank which is described
in Secticn 2.8.1 through 2.8.3% of these regulations.

§47-37-3, Fee Assaesgdment.

3.1. ZRegistration Faas.




3.1.1. The Division will collect an dnnual registration
fee from each oWhér o¢f an underground storagé tiank presenkiy-in
use wHicH Hhaa nat ufidErgone permaneéft cl&3ure or change-in-

servica in £bis dtsta  The registration £8& will not exceed
twanty-five dollars ($25) per tank per year.

3.2. Résponda Faas.

3:2.1. The division will ccllect an 4annual response fee
from each oWiadr of dn underground p&itroldum storage tank
preden€iy-—in-use which has not undergons parfanént clogsure or

chandad-ifp-sasyies in this State. The réspofiséd féé will not exceed
twenty-five d81lars ($25) per tank per year.

3.3. ¥Fee CAlgulation.

3.3.1. The division will «calculate the fees assessed
pursuant to thése regulations based upon the maxinum assessment
allowable undar the Act divided-by-—the-nufBap-ef-Eanks-ltnewn-—%e
enist-i8-Wage-isdinin-

3.3.2. owners of -—mew-—-tamks USTs, the use of which
commencéd on or afier Jdnuary 1 of the current calendar year must
pay the full annual fees assessed under Sections 3.1 and 3.2 of
these régulations (i.e., fees assessed will not e prerated).

3.3,3. Clytiars of USTs that haxe mpleted permanent
5% g-in-darvice du L day

the full anﬁual faas aggassad under sectidgg 3.1 andrg 2 of ;ggse
regulations.

3.4. Fae Conseclidation.

3.4.1. The fees assessed pursuant to these regulations
will be consolidated sé-that-ne--mere-fhdn-dne-—-payment-shaii-be
due-£frem-any-Eidl-oWher-in-any-one-¢aiendar-yedr-

§47-37-4. Fee Collection.

4.1. An invoice for the fees assessed pursuant to these
regulations will be provided by the division to each tank owner
upen whom a fee is assessed. Such invoice will include an

itemized l1ist of fees assessed and the date upon which such fees
are due and payable. The invecice will be provided in the form and
manner prescribéd by the division.

4.2. Fees assessed pursuant to these regulations must be paid
by checlk, money order, or bank draft payable to the West Virginia
Beparéméné———éﬁ—-—ﬁaéar&é———Resoaree&Div1sion of Environmental

Protaction. Payment of the entire amount of tHe fees assessed, as

calculatéd on the assessment inveoice, must be made in a single
payment.




4£.3. Fae payfiénts must be sent +o the address on +the
assessnént invoica providéd by the division By the date specified
on +tHé invoice, If such fee payment is maildd, thén the payment
must bé postmariad By tHe dite specified on thé invoice,

4.4, Corracting Faa Assagsment Errors.

4-4-4.4.1, Uhdarcharges that appedr on the assessment
invoicasd issuad By tHe division will be corrécted en--the
assc3ANERL -~ LNP8LE&H - Lasysd - for-—the-—naui--daiandar-yearby the
isguanza of 8 cappectad invoice,

4-8-4.,4.2, Ovarchardes that appear on the dgséssment inveices
issued By the divigien will be correct2d on the assessment
invoicas isgsued for thé naxt calendar yéar unléss the tank ocwner’
submits a writfe&n reguast for a refund to thé division. Said
regquést, alohd with documentation supporting the claim of
erronéous aAsiassment, nmust accompany the paytent of the assessed
fee. TH& divisian shall investigate the tanlk ocwnér’s claim and
issue a rafund for the amount in excess of the proper assessment
if the tank owWHAr s claim preoves to be valid.

4, Errors in the calculation of assesgssment
faes, ﬁhéfhér Bv ﬁhe d;v;sion or as g rasgilt of indccurate
informatisy £ the owhér or o e aLsr psUrsuant £ the
notif:a'tiaﬁ + .ene:ts under Saction 4 & e tUnderground

Storagg Tanlt Reflaflens (47 ¢.S. R, 36 44) and sSaction 8 of The
Undepdfsiumy Stassos  Tanlt Aot (W. Va. Ceda §F0-5E-8), must be

corradt®d 4 - ar of & dus JBEa odtéed o the
invoicd anssxw? Sy IHe fsliagwing:
4.4.3.2, Within one (1) vear Aftdar tHa effactive data

of the#ia raguladions, the division or the owHa&:r or opérator may
corract agsaaasmant fad arrdrsg for all invelcds with dus  dates
specifiad «itRif the pravious twe (2) vears of the éffactive date
under S&zstion 1 .4 of thwss regulations.

4.4 All fae assesgments shall be d4s o 1 assessed
if no érrors ara idanhitified within the one (1) véir périod.

4-8-4 .5, A tank owner whoe does not mike a full, timely
payment of the fees pursuant to these regulations, or who
otherwise fails te comply with +the provisicens of these
regulations, is subject to the penalties provided under W. Va.
Cede §§20-5H-20 dnd 20-5H-21. ,

4.6, Panalties ghall be assegssed on fee pavments not received
by the spacifiad dus date on the invoica. 1at& faaég gshall be a
cumulativé suf Basss on the folleoewing pénalty Azs&sgnent:

6.1, Blift arcean 50%) of e balance assessed for
delinguéant fass in Agcsys of thirty (30) days aftar thé due date

5




specifiad on the inveics.
§47-37-5. Faa Deposit.

5.1. Faes collectéed by the Pepartdast division pursuant to
these raégulatiens wWill be deposited into tH& State treasury in
accordaicd with W. va. Code §§20-5H-20 and 20-5EH-21.

5.1.1. Tha déposit cf a fee paymMaEnt into the State
tredsury is not an 4dMission by the Depasimdmé division of an
assesafant for thé corréct number of tanlts. Each tank owner is
obligated te nstify tHe division if the numbar of tanks assessed
is incorréct. Carractions will be made in accordance with Sectien
4.4 of theae réazgulations.

5.1.2. Daposits into the Underground Storage Tank
Administrativée Fund will include:

£.1.2.4. All regigtration fees collected pursuant =*o
Section 3.1 of thaséd rdegulations;

5.1.2.b. The net proceeds of all fines, penalties, and
foarfeitures collectdd under the Act; and

5.1.2.¢c. All interest accruing on investments and
deposits of this Funhd.

5.1.3. D&posits inte the Leaking Undeérground Storage Tank
Respon#e Fund will include;

5.1.3.4. All regponse fees <collécted pursuant to
Secticn 3.2 of thasé redulations;

£.1.3.b. Any registratioen fee monies received Dby the
Departmént divigion +that exceed the maximum annual balance for
the Undatrground Storage Tank Administrative Fund as prescribed
under W. Va. Code $§20-5H-20(a}.

5.1.3.¢c. All in*erest accruing on investments and
deposits of this Fund.
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HAND DELIVERED Offica of W'

David C. Callaghan, Director

West Virginia Division of Environmental Protection
1356 Hansford Street

Charieston, West Virginia 25301

Dear Director Callaghan:

On August 3, 1992, the Division of Environmental Protection {"Divisicn™ or
"DEP") filed with the Secretary of State proposed revisions to the Division’s
underground storage tank reguiations of 47 C.S.R. Series 38. Accompanying the
proposed rule was a notice requesting public comment.” Pursuant to this notice, the
West Virginia Manufacturers Asscciation ("WVMA") files these comments on the

August 3, 1992 proposed rule.

The WVMA represents a broad cross-section of both large and small industrial
concerns in West Virginia. Members of the WVMA are heavily impacted by the
underground storage tank ("UST"} regulations. These comments represent a
continuation of the WVMA’s active and supportive position with respect to the
development of a responsible and protective UST program in West Virginia. In this
spirit of cooperation, the WVMA offers the following comments on the August 3,

1992 proposed rule for Series 36:

1. Section 2.1 - Date_of Incorneration by Reference

As proposed, Section 2.1 states that the federal UST rules of 40 C.F.R. Part
28Q are incorporated by reference as published on the date on which the August 3,

*The notice for public comment accampanying the August 3, 1992 propesed ruls indicated tha period for public comment
would end on Septembet 7, 1992, As September 7, 1892 fell on a public holiday, these comments are fijed on September 8,

1992, the next passible business day,
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David C. Callaghan, Director
September 8, 1992
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1892 proposed rule becomes effective. Given that Section 2.1 presently indicates
that the federal UST regulations are incorporated by reference as of the date the
existing state UST regulations were proposed (December 16, 1988), the effect of this
change is to include any changes to the federal UST program which occur between
the date of the proposed revisions to Series 36 (i.e., August 3, 1922) and the date
the proposed revisions would become effective (i.e., Spring of 1993). This change
thus has the effect of incorporating by reference future revisions to the federal
regulations. Under West Virginia law, future revisions to federal regulatory programs
cannot be prospectively incorporated by reference. For this reason, the WVMA
requests that Section 2.1 be revised to state that "The Director hereby adopts and
incorporates by reference the provisions contained in 40 C.F.R. Part 280 as published
in the Code of Federal Reguiations on the date in which these reguiations were
proposed {August 3, 1892), with the following modifications . . . ."

2. Section 4.3 - Notification of UST Installation

This new provision would reguire owners or operators of new UST systems to
notify the Director in writing 30 days prior to the beginning of installation. Under the
existing UST rules, owners and operators of new UST systems need only notify the
Director within 30 days of bringing such tanks into use. See 40 C.F.R. §280.22(a),
as incorporated by reference a1 47 C.S.R. 386-2.1. Section 4.3 is thus more stringent
than the federal notification requirement, and should be deleted in its entirety.
Alternately, Section 4.3 could be revised to indicate that notification need only be
given within 30 days of placing the new UST in use, consistent with the federal
requirements of 40 C.F.R. §280.22(a}. At a minimum, Section 4.3 should be revised
10 state that the Director may waive the 30-day notice requirement "in response to
a release from an existing UST system on the site, or for other good cause as
determined by the Director.”

3. Section 4.86.1 - Notification of Sale of USTs

Again, the requirement of notification prior to transfer of ownership of 2 UST
is more stringent than the corresponding federal requirements. This provision should
also be deleted. At a minimum, the provisicn should be revised by adding a second
sentence to Section 4.6.1 stating that "This 30-day notification period may be waived
for a good cause as determined by the Director.”
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4, Section 5.2 - Authority of the Director to Assess Civil Penalties Against Carriers

As added in the August 3, 1822 proposed rule, Section 5.2 states that "any
carrier who violates the provision of Section 5.7 of these requlations shall be subject
to a civil penalty, to be Jlevied by the Director, of not more than ten thousand dollars
{$10,000) for each day of the violation.” The WVMA objects t0 Section 5.2 on the
basis that the West Virginia Underground Storage Tank Act, W.Va. Code §20-5H-1
et. seq., does not grant the Director authority to assess civil penalties against carriers.
Section 5.2 is directly inconsistent with W.Va. Code §20-8H-16(za), which indicates
that civil penalties shall only be assessed for viclations of an Order issued by the
Director, upon commencement in the appropriate Circuit Court of a civil action by the
Director.

The WVMA appreciates this opportunity to comment on the Division’s
August 3, 1992 proposed rule. If you so desire, we would welcome the opportunity
to discuss these comments in further detail at your convenience.

Very truly yours,

Robert L. Foster

JCC/ble
cc: Gil Sattler




