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NOTICE OF AN EMERGENCY RULE
Department of Commerce, Labor,
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Division of Natural Resources.
AGENCY:

TITLE NUMBER.__ %7
CITE AUTHORITY: West Virginia Code §20-5H-6.

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES.E_, NO—

IF YES, SERIES NUMBER OF RULE BEING AMENDED: __ 30

TITLE OF RULE BEING AMENDED: “Undergrour‘ed Storage Tank Regulations"

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TC BECOME EFFECTIVE UPON
FILING.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

Use Additional Sheets If Necessary.

J. Edward Hampick II1 _
Director




MEMORANDUM OF CONSENT

TO: . . . J. Edward Hamrick III, Director
Division of Natural Resources

FROM: John M. Ranson, Secretary
Department of Commerce, Labor,
and Environmental Resources

SUBJECT: Approval of Regulatory Proposal

RE: "Underground Storage Tank Regulations"”

I have reviewed +the proposed rule and authorize its filing
in accordance with the provisions of the West Virginia
Administrative Procedures Act,

7 /57 90

John M. Ranson Date
Secretary




Rule Title: Underground Storage Tank Regulationsi;i

Interpretive Procedural

Type of Rule: X Legislative

Agency: Department of Commerce, Labor and Environmental
Resources Division of Natural Resources.

Address: Building 3, State Capitol Complex, Charlestion, West
Virginia 25305

ANNUAL FISCAL YEAR
1. Effect of Increase Decrease Current Next Thereafter
Proposed 3 $ & g $
Rule . .

Personal
Services

Current
Expense
NO CHANGE

Repairs and
Alterations

Equipment

Other

2. Explanation of Above Estimates:

This rule will revise an existing rule for the purpose of
clarifying and correcting wvarious errors found throughout the
existing rule. The existing rule became effective on May 1, 1950.
No new administrative expenditures are anticipated for the
Division as a result of these revisions.

3. Objectives of These Rules:

These rules revise existing rules adopted from federal
regulations that establish technical requirements for underground
storage tanks containing certain regulated substances,
particularly petroleum. ’ '

4, Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government: No impact

B. 1. Economic Impact on Political Subdivisions: No impact
2. Economic Impact on Specific Industries: No impact




3.

Economic Impact on Specific Groups of Citizens: No impact

C. Economic Impact on Citizens/Public at Large: No impact

Date: June 22, 1990 %‘%&/

. Edward Hamn{ck 11T
Director




DATE: July 10, 1850

TO:

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Department cf Commerce, Labor and Environmental Resources,

Division of Natural Rescurces.

EMERGENCY RULE TITLE: Underground Storage Tank Regulations

1,

Emergency rule was filed on: July 10, 1590.

Statutory authority for promulgating the emergency rule:

West Virginia Code, Chapter 20, Article 5H, Section ©
Proposed legislative rule was £f£iled on: July 10, 1690
Does the emergency rule adopt new language ox does it amend or
repeal a current legislative rule?

Amends a current legislative rule.

Has the same or similar emergency rule previcusly been filed
and expired?

No.

State, with particularity, those facts and circumstances which
make the emergency rule necessary for the Immediate
preservation of public peace, health, safety, or welfare.

See discussion under Item 8.

If the emergency rule was preomulgated in order to comply with
a time limit established by the Ccde c¢r federal statute or
regulation, cite the Code provision, federal statute, or

federal regulation and time limit estaeblished therein.
Not Applicable
State, with particularity, those facts and circumstances which

make the emergency rule necessary to prevent substantial harm
to the public interest.




The current legislative rule entitled "Underground
Storage Tank Regulations" effective May 1, 18%0 is incomplete
and varicus c¢ites throughout the regulation are incorrect. (1)
The current legislative rule refers to an Appendix I
(nctification form) which must be completed by owners or
operators of underground stofage tanks. Appendix I is not
included in the current set of regulations. (2) Varicus cites
throughout the regulaticon refer to sections in the state
regulation when, in fact, the correct cites are to sections
found throughout the federal regulations. (3) The notification
requirements were modified in the emergency rule by clarifying
which owners or operators are required to notify. (4) A secticn
entitled "Certification Regquirements" was added because in
Section 2.1.2 of the current state regulations, certification
of tank installation is deleted from the "incorporation by
reference” of the federal regulations and refers to Section 3
of the state regulations. Section 3 of the current state
regulations is reserved, therefore the State has no
certification requirements for the installation of tanks.

The above discrepancies and shortcomings have been

corrected and/cor clarified in the emergency rule filed on July
10, 1%90. o
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TITLE 47 T LEE T
LEGISLATIVE RULES | e
DIVISION OF NATURAL RESOURCES

' - SERIES 36
UNDERGROUND STORAGE TANK REGULATIONS

1.1. Scope and Purpose. -- This legislative rule establishes
regulations to gevern the construction, installation, upgrading,
use, maintenance, and closure of underground stcrage tanks in this
State.

1.2. Authority. -- W. Va. Code §20-3H-6.
1.3. Filing bate. -- July 10, 1890.
1.4. Effective Date. -- July 10, 18S0.

§47-36-2. Adoption of Federal Regulations.

2.1. The director hereby adopts and incorporates by reference
the provisions c¢ontained in 40 C.F.R. Part 280 as published in the
Code of Federal Regulations on the date in which these regulations
were proposed {December 15, 1388, with  the foclliowing
modifications:

2.1.1. The definition of "Implementing Agency" that appears
in 40 C.F.R. §280.12 shall ©be deleted and replaced by

"rImplementing Agency' means the West Virginia Bepartment Division

of Natural Resourcesg."

2.1.2. The provisions contained in 40 C.F.R. §280.20(e)
shall be deleted and replaced by Secticn 3 of these regulations.

2.1.3. The provisions contained in 4C C.F.R. §280.22 shall
be deleted and replaced by Section 4 of these regulations.

2.1.4, The phrase 'section 9005 of Subtitle I of the
Rescurce Conservation and Reccvery Act, as amended" that appears in
40 C.F.R. §280.34 shall be deleted and replaced by the phrase "W.
Va. Code §20-5H-13."

2.1.5. The provisions contained in 40 C.F.R. §280.34(a) (1)
shall be deleted and replaced by "(1) Neotification in accordance
with the provisicns of Secticn 4 of these regulations.”

2.1.6. The phrase "section 3005{u) of the Resource

1
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Conservation and Recovery Act, as amended" .that appears in 40
C.F.R. §280.60 shall be deleted and replaced by the phrase "W,
Va. Code §20-5H-14."

2.1.7. The provisions contained in Appendices II and III of
40 C.F.R. Part 280 shall be deleted.

§47-36-3. Certification Requirements. <{Reservedi: -

3.1. Certification of Installation. All owners or operators of

underground storage tanks must ensure that one or more of the
methods of certifving tank installation, as described under Section

XI of Appendix I of these regulations (excluding items B and E}, is

used to demonstrate cb@ggéégég with 40 C.F.R. §280.20(d).
§47-36-4. Notification Requirements.

4.1. Except as provided in Section £4.1.1, 4.1.2, or 4.1.3 cf

these regulations, the owner or operator of an underground storage

tank system that was in the ground prior to the-effective-date-cof
these-regultatione May 1, 1830 must submit a notice of the existence
of such tank system to the director by completing Seetiens--F
threugh--¥i--cf the form prescribed in Appendix I of these
regulations,

4.1.1. The owner or operator of an underground storage tank
system that was in the ground prior to the-effeetive-date-c¢f-these
regutations May 1, 18%0 1is exempt from the nctification

requirements of Section 4.1 of these regulations if notice was

previously given to the director in accordance with the provisions

0of the federal Hazardous and Sclid Waste Amendments of 1984 on the .

form published in the Federal Register on November 8, 1985 (50 F.R.
46602), unless such notice was given pursuant to Section 103(c) of
CERCLA.

4.1.2. The owner or operator of an underground storage tank
system that was takenr-ent-ef-operatien removed from the ground on
or before Mavy 8, 1986 if such svystem had been taken out of

operation prior to January 1, 1974, is exempt from the notification

reqQuirements cf Sectien 4.1 of these regulaticons.

4.1.3. The owner oxr operator of an underground storage tank

that was installed on or before after December 22, 1988 must-submit
a--nofice--of--the--existence- ot ~that--tank--te- the -director-by
completing need only complete Sections I through VIE X of the form

prescribed in Appendix I ©f these regulations. Tank systems

installed after December 22, 1888 must comply with the provisicns

of Section 4.2 of these regqulations.

4.2. All owners and operators of UST systems installed after

2
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December 22, 1988 must provide the director, in addition to previde
netification-te-the-director-in-accordanee-with the provisicns of
Section 4.1.3 ¢f these regulations, Irn-additien;-sueh-owners-and
eperaters-must -certify-<in the notification ferm cf compliance with
the following reqguirements:

4.2.1. 1Installation of tanks and piping in-accerdance-with
the-provisiens-of—Section-3 as certified under Section XI of the
form prescribed in Appendix I cf these regulations, excluding Ttems
B (Installer certified or licensed by the implementing agency) and
E (Manufacturer's installation c¢hecklists have been completead)
under Section 1 (Installation) of Part XI (Certification of
Compliance). S S

4.2.2. Cathedic protecticon of steel tanks and piping in
accordance with the provisions of 40 C.F.R. Seetieons §§ 280.2C(a)
and 280.20(b) ef-these-regquiatiens.

4.2.3. Financial responsibility in accordance with the
provisions of 40 C.F.R. Subpart H ef-these-reguiations.

4,2.4., Release detection in accordance with the provisions
of Sectiens 40 C.F.R. §§280.41 and 280.42 ef-these-reguiatiens.

4.3. All owners and operatcrs of new UST systems must ensure’
that the installer certifies, in the notification form, that the-
methods used to install the tanks and piping comply with the
requirements in--Seetien of 40 C.F.R. §280.20(d) of--these
regutatiens. ’ '

4.4. An owner or operator who 1s reguired to submit notices
under Section 4 of these regulations may previde notice for several
tanks by using one notification form, but an owner of tanks located
at more- than c¢ne place o©of .operation must file a separate
notification form for each separate place of operaticn.

4.5. Beginning After June 10, 1988, any perscn who sells a tank
intended to be used as an underground storage tank must notify the
purchaser of such tank ©of the owner's notificaticn ohligations
under Section 4 of these regulations. The following notice may be
used to comply with this reguirement:

"NOTICE: Owners of certain underground storage tanks in West
Virginia are required by law to notify the director of the
Bepartment Division ¢f Natural Resources of the existence of .
their tanks. Notifications for tanks brought into use after May, B8,
1886 must be made within thirty (30) days. Consult the Bepartment*s
Division's Undergrcund Storage Tank Regulaticns (47
C.5.R. 36) tc determine if you must provide this notification."”
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4.6. Except as provided in Section 4.6.1 of these regulaticns,
the owner or operator must report changes in the status of any
underground storage tank system by completing Seetiens-F-through VI
of the form prescribed in Appendix I ©of these regulations and then
submitting that form to the director
by December 31 of the year in which the change of status occurred.

4.6.1. A new owner of an underground storage tank must
provide notification of the transfer of ownership of that tank by
completing Seetiens-F-threough-H-of the form prescribed in Appendix
I of these regulations and then submitting that form to the
director within thirty (30) days of the transfer.




APPENDIX I

CMB RO J050-0058, 4 pereval Exmcss WL
EPA laret 75501 (Pl S33)

Notification for Underground Storage Tanks

STATE USE ONLY

Sam Agency Name and AJCTES

ID NUMBER

WPE OF NOTIFICATION

CATE RECEIVED

] A.NEW FACILITY [] 8. AMENDED

Ne. of tanks at facility

Tl c.cLosSURE

Jr— — A A S — — — e — — — — — — — — — — — —

No. of continuation sheats attached

A. Date Enterad Into Computer
B. Data Entry Clerk inftials
C. Ownar Was Contacted to

INSTRUCTIONS

Clarity Rasponsas. Commants

sheets, and staple cantinuation sheets to the form.

Notification is required by Fedarai law tor 2!t undergreund tanks that
have been used to store reguiated substances since January 1, 1974 that are
Inthe ground as of May 8, 1986, or that are Hrought Into use after May 3,
1588, The infarmation requested 3 required by Sectlon 5002 ot the Resourcs
Conssrvation and Recovery Act, (RCRA}Y, as amanced.

The pnmary purpese of this notfication program is to locats and avaluale
underground tanks that store or have siored peroieUm or hazardous suostancas,
[tis expactad Mmat the informaten you provide wiil be based on reascnaniy
ava:lable records, or in the absenca of such racsras, your knowladga, banaf, or
recailecton,

Who Must Notily? Section 002 of RCRA, as amended, requires Dal unlass
examplad, owners of underground manks mar siore regulated subatances must
notify designaled State o loca! agenass of Me exisisnce of their lanks. Cwnor
T A gee

a) in tha cass of an underground srage ank in use en Novambar 8, 1984, or
brought into use alter mat da‘a, any person who owns an underground siorage
&Nk ysed lor Me siorage, use, or d:spensing of requiated subsiances, ang

b} in the case of any underground siorage tank in use belore Novemoar 8,
1584, Bui no longar 13 usa on thal dale, any person whno ownad such tank
mmeadiatoly belove the discentinuaien of its usa,

c) if the State agency so requiras, any facity Tat has underqone any cranges
= laglty informaton or @AK sysiem stats (only amengsd lank irlermaicn neecs
0 be nducas).

¥What Tanks Are Included? Underground siorage 1ank 18 cefired as any ore
of combinaton of tanks hat (1) 18 Used 1o CONMAN an accumuialen of “requiated
URITNCes,” and {2) whose volLme (nduding connecied UNgarg:oune Dioing) is
10°% or more baneath Na ground, Seme examoies am undergrouns larss stanng:
1. Gascline, used o, or diesel fued, and 2, ingusiial solvents, pesaceas,
Feriades or umigans.

What Tanks Are Excluded? Tanks ramoved irom e ground belore
January 1, 1974 are not suzjed 10 necficason, Cther tanks axciuced {om
nouficauen ama:

1, farm or resicental tanks of 1,700 gatlons or less capacty usad far sisring
motor fugd for noncommeraal purposes:

2 tanks used for stoning heatng ol for consumpave use ¢n Me cramises
where siored: : -

Plaasa tyna or print in ink all itams excapt “signatura” in section¥YiIThis ferm
must be completad for each lscation centaining underground storaga tanks. if
more than fiva {5) tarks are owned zat this location, photocopy the follewing

GENERAEINFORMATION: - . -

3. sephctanks;

&, pipaiing faclides (including gatharing finas) requlated undar the Natural Gas
Fipeline Safety Act of 1568, or ne Hazarcous Liquia Pioeline Salety Actof 1979, or
which is an inrastate pipeline facility requlated under Sta‘e laws;

5. suriace mpoundaments, pits, ponds, of [250ens;

5. sl walar or wasla waler coilection systems;

. Now-Mrough procass tanas;

8. licuid rans or assoaated gahenng lines cirecty related @ ol or gas
procucaon and gathenng oparatons;

9. sigrage (anks situaled in an yrderground area {such as a basement, ceilar,
minewering, 2rll, shakh, or tunnel) tf the staragae [2AK 18 Siuala Upon or above Uie
surface of the fioer,

B

What Substances Are Covarsd? The noblicaton racuirgments agoly to under
grouUNg slorage lanks tat contam regulaled subslances. This inclucas any
substance defined as nazardous i secton 101 (14) of the Compranensive
Envirormental Resoonse, Comoensanen and Liazllity Act af 1580 (CERCLA), with
Te erceplon of iose subslances raguialed as nazarcous wasle trcer Subwtla C of
EBCRA. talso ncluces petroleum, a.g., cude ol or any iracian Mereo! which is
licund at starmeard canaitons of tamperature and prossure (EQ ceqgraes Fanrennsn
and 14.7 pouras per sauare inch absoiule).

‘Where Te Netity? Send completeq forms to:

Y/asta Manzgamant Saction
Diviston ot Natural Resources
1356 Hanstars Strast
Charteston, WY 25331

‘Wran To Notify? 1. Cwners of underground sicrage 1anks i oss or that Rave
bean taxen cut of a2eraton aller January 1, 1974, but stll in e ground, rmust noafy
by May 3, 1388, 2. Owners who Dong Lnderground SIorage Mnxs 1nlo Use ahaer bigy
8, 1585, must rosly wimin 30 gava ol brnging M tanks Ino use. 3. i tre State
reTures nothcaton of any amencmeants 19 fac iy send.nformazen 13 State agency
Immeciatary.

Penaitles: Any ewner who knowingly fails to natiby ar submis talse
Intermation shali be subjact to a civil panally not to exeead $10.000 for eaen
tank for which notitication is not givan or lor which falss Intermation ia
submettad,

I OWNERSHIP CF TANK(S)

I LCCATION CF TANK(S)

Qwner Name (Corporation, Ingividual, Public Agency, of Otker Entiy}

Sireat Addrass

Ciy Slaw 4P Cxe

County

Phone Nurrder (incds Arsa Coca)

Hracured By Stuta, GTVE N8 aogr a0 IGRDON Of 1anks DY Cegrods, Minyias, 44d seconds,
Examomm Lat 42, 38, 12 N Long, 85, 24, 17W .

Latituds . Longitude

——

11aame A Seaion |, mark bex hare &)

Faziiy Nama or Company $ite lcant!er, as aooricasia

Sliroet Acdress (PO, Sox rat accoctana)

Chy Siata Lp mce }

Vcia:unly — - . Mrun::palw

[ FEPTI




APPENDIX T continued

H1. TYPE OF OWNER V. INDIAN LANDS
Tanks are locatad on fand within an Indian | Triba or Nation:
O Federal Government O commarcial Rasarvation or on othar trust lands, |
Governmeant O Pri .
D StateGove Private Tanks are owned by native American = l
O Lecal Governmant X nation, tribe, or individual. i

Y. TYFE OF FACILITY

Salect the Appropriate Facilty Deseription

— . Gas Station __Railread : . Trucking/Transport
Peatroloum Distributor ____ Fedaral - Non-Military ____ Utilities
—AirTaxi (Alrline} ____ Fedaral - Military _____Rasidential
— Ajrcraft Owner _ Industrial _—__Farm
Auto Deatarship —_ Contracter __ Cihar (Explain)

VI. CONTACT PERSOCN IN CHARGE OF TANKS

Name Jeb Title Address Phane Numbaer {Include Arez Code) |

VII. FINANCIAL RESPONSIEILITY

i hava met tha financial resconsibility requiremsnis in {
accordance with 40 CFR Subpant H I

Chack All that Apply

l:] Seff Insurancs
L—.: Commarcial Insuranca
7 Risk Retantion Group

Guaran:ies 1 . Stzte Funds

]

— - PR L
i Surety Bend 1 Trust Fund

: g

1
]
|
Leitar of Cradit ;
|
|
|
I

! centify under panally of law that | have parsonaily examined and am famdiar with the information submitied in this and z2li anached
documents, and that based on my inguiry of thoss individuals immediately respensible for coiaining ina infermation, | befisve that the
submitted informatian is true,accurate, and camgleta.

Name and olficial title cf owner
or owner's autharized raprasantativa {Print)

n
uy

)

2,. .
= .
=

[:H}

Bate Signed

EPA estimates public reparting burden for this ferm to average 30 minutes psr rasoonse including tma for reviewing instrections,
gathering and maintaining ths data needed anc complsting and reviewing the form. Send commants regarding this burden estimate o
Chisf, Information Policy Branch PM-223, U.S. Environmentai Protaction Agency, 401 M Straat, Washingten D.C. 20480, marked
“‘Attantion Dask Officar for EPA.” This form amends tha previous nctification farm as printed in 40 CFR Part 280, Appendix |. Previous
aditions of this noufication form may ba used while suppiiss last. '




APPENDIX I continued

IX. DESCRIPTION CF UNDERGROUND STORAGE TANKS (Complete for aach tank at this location.)

Tank |dentification Numbar

Tank No.

Tank No. ___

Tank No., ___

Tank No.

Tank No. ___

1. Status of Tank

{mark only cna} Currantly in Use

Temporarily Out of Usa

(Rarmemon 15 B out sectan X}

Parmanantly Out of Usa
[Parrpn ey 10 B 001 Sachan L)

Amendment of Infarmation

t

.

J

|

|

[

|

|

|

[

|

|

|

|

I
I
L

{

i

2. Date of Installation (mo.fyear)

3. Estimated Total Capacity (galicns)

4. Matarial of Construction
(Mark all that apply)
Asphalt Ccated or Bare Stasl
Cathadically Protected Steel
Epoxy Ccataed Staal
Caomposita (Steel with Fiberglass)
Fiberglass Reinforcsed Plastic
Lined Interior
Double Wallad
Fclyethylene Tank Jacket
Conzrete
Excavation Liner
Unknown

Cther, Pleasas s;:ectfyé

Has tank besn repaired’?i

i1

e Bt Rt | et R

T

)

B R i B T i e

5. Piping (Matarizl)
(Mark all that apply)

Bara Stesl
Gaivanized Steel |
|

Fiberglass Reinforcad Plastic
Copperi

Cathedically Protacted t
Coutls Wallad »

Secendary Ccntainmemi
Unknown

Other, Pleass speery

\“ ‘T

:44;4{;J1

Z _f'__’_ﬁ___ — | —-

1

8. Piping {Typa) :
{(Mark ali that apply) !

Suctien: na valve at tank

Suction: valve at tank

Pressure

:
Gravity Feed!

Has piping been repaireg?

AN

[
[
L
:
|

S

| O




APPENDIX I continued

Tank Identification Number Tank No.____ | TankNe.___ | Tank No.____ [ TankNo. ___ 1 TankNo. ____

7. Substance Currently or Last Stored
In Greatest Quantity by Volume

Gasoline

Diassi

L

I
Gaschol {_

l

F

|

]

Kerosans

Heating Oft
Used Qil
Crher, Pleasa spacify

_ﬁmjﬂgﬁ
N | N £

Mr-mmww

[ T e — L ———— — —— — — T — g, . T — ——— — — — T, . et e it T — — — — — iy s e o

Hazardeus Substance [ |1 | |1 N al

CERCLA name and/or,
CAS numbar

R TS DL S SR MM S s e — el et o — — — — i e e O Sl - . T A A M. . e M St it e s e -

Mixture of Substancas i L ’

Please specily ’

m _ e ——

iN SERVICE

X. TANKS OUT COF USE, CR CHANG

1. Closing of Tank

A. Estimated dats iast used i

{mo./daysyear)

B. Estimata data tank clcsed i !

(mo.J/dayfyear) \

[ T TS T S S S S i " —— el e e e — i e e i — . ra— — —— — —— ]t e . s« e ]

o P — _
C. Tank was removed frem ground | ; ;{ f ] H : L ‘

D. Tank was closad in ground i

|
1 |

E. Tank fillad with inert maiariai [ | |
|

Dascrine -

F. Changs in se;vice L [ ‘ i

2. Site Assessment Complated ] \ ¥ |

Evidence of a lazk detectad EL RE ] L i \ i [ ‘
|

Hmem 4
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Al. CERTIFICATICN CF COMPLIANCE (CCMFLETE FOR ALL NEW AND UPGRADED TANKS AT THIS LOCATION)

Tank Identification Number Tank No. | Tank No. Tank No. Tank No. Tank No.
]

1. Installation

A, Installar cortified by tank and i ' S
piping manufacturers J Ji1 L P I ( |

B. Installer cartified or licensad by the
implementing agency

.
|

C. installation inspactad by a
registered engineer

[ ]

D. Installatien inspectad and f .
approved by implementing agency | :

]
|
|

E. Manufacturser's installation check-

[__
=
-

lists have been complated © -
F. Ancther mathed zllowad by Stats ; T ,
agency. Plaasa specify. | T L | N | | j
: : \ |
2. Release Detaction (Mark all that apply} TANK P]PlNGi TANK |PIPING| TANK i PIPING! TANK (PIPING| TANK | FIPING
o —_— —_ -
A. Manual tank gauging L ‘ [ Pl L !
B. Tank tightness testing E __‘ !__ ! EJ ' ‘ L___;
B — — y
C. inventory cantrals [: S L E L] :5 )
I T — | L
D. Automatic tank gauging L R S D I: !
E. Vapor monitering f ] ‘E ‘ ' E i u | ‘ ‘ : I E
‘ L L R g BE N : P
F. Groundwatar monitoring 3 AN o D e P i | 3 3 ! N
o 1 : i ) f Tt ! h T S :
G. Interstitia! monitering double walied || e L RS - f [y RN i I .
tank/piping :: ! : 1‘ ;
I [ L : — ! T *
H. Interstitial menitoring/secondary N e ; ‘ : \ | ! i | { o -
containmant ' : ! : ‘ ;
V| T VL ‘ i ‘ o o A
|. Automatic ling leak detectars L__‘ I S S i | L | : : J J I | D :
h e | — B
J. Line tightness testing — \} : H I L :’ S
I LT L ; | . ; [ -
K, Cther mathod aliowsd by | P A I S ] . | | I ‘ ‘ i :
Implamenting Agency. Flease : " : , - =
specify. ‘ ] ; i |
| | |
3. Spill and Cvertill Protection ‘ ! |
f : : : i : I : —
A, Qverfill davica installed l P A | i ! i ‘ i
B. Spill davice installad ' | na | | i |

OATH: | certify the infermation concerning instaliation that is previdad in sectien X1 is trus to the bast of my belist and knowledga,

Instailer:

Namae Signaturs Daia

Pasition ' Cempany




WILLIAM H. HARRINGTON
Chiafof Staff

KEN HECHLER
Secretary of State

JUDY COOPER
Director, Administrative Law

MARY P, RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON CONALD R, WILKES
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FILED IN THE OQFFICE OF

THE SECRETARY CF STATE.

August 14, 1990 THIS DATE f*“? : /ﬁ/'/7

A

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: West Virginia Departiment of Commerce, Labor and
Envirconmental Rescurces, Division of Natural Resources

RULE: Amendments, Serieg 3€6; Underground Storage Tank
Regulations

DATE FILED AS AN EMERGENCY RULE: July 10, 1990

NO. 31-90

Following review under WV Code 29A-3-15a, it is the decision of
the Secretaryv of State that the above emergency rule be approved.
A copy of the complete decision with requlreq findings is avail-

able from this office. _//4

KEN HECHLER
Secretary of State
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DECISION EMERGENCY RULE DECISION

(ERD 31-90)

AGENCY: West Virginia Department of Commerce, Labor and

RULE:

Envircnmental Resources, Division cof Natural Resources.
Amendments, Series 36, Underground Storage Tank
Regulaticns

FILED AS AN EMERGENCY RULE: July 10, 1990

par. 1 .The Division of Natural Resources (DNR) has filed emergency
amendments to the above rule. '

par.

par.

par.

par.

;West Virginia Code 29A-3-1353A reguires the Secretary of State to

review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determlne if the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its. statutory authority in promulgating the emergency
rule: or 3) can show that an emergency exists Sustifying the
promulgation of an emergency rule. -

Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [29A-3-15a(a)l.

{a) Procedural Compliance: WV Code 29A-3-13 permits an agency
to adopt, amend or repeal, without hearing, any legisla-~-
tive rule by filing such rule, along with a statement of.
the circumstances constituting the emergency, with the
Secretary of State and ZIforthwith with the Legislative
Rule-Making Review Committee (LRMRC).

"Tf an agency has .accomplished the above two required £ilings

with the approprlate supportlng documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of pro¢edural compliance.

The DNR has filed this emergency rule with supporting doccu-
ments with the Secretary of State on July 10, 1998, and with
the LRMRC on July 10, 1890. '




par. 7

par., 8

par. 10

par. 11

par., 12

It is the determination of the Secretary of State that the DNR
has complied with the procedural reguirements of WV Code
§29A-3-15 for adoption cf an emergency rule,

(B) Statutory Authority -~ WV Code §20-3H-6 reads in part:

$20-5H-6. Promulgation of rules, regulations and standards by director.

(a) The director has overall responsibifity for the promulgation of rufes
and regulations wunder this article. In promulgating and revising such
rules and regulations the director shall comply with the provisions of
§29A-1-1 et seq. of this code. Such rules and regulations shall be no more
stringent than the rules and regulations promulgated by the United States
envircnmental protection agency pursuant to Subtitle [,

{b) The director shall promulfgate rules and regulations applicable fo
owners or operators of underground storage tanks or otfther affected
persons, as appropriate, as follows:

It is the determination of the Secretary of State that the DNR
has not exceeded its statutcery authority in promulgating this
emergency rule,

(C) Emergency: WV Code 2%A-3-15(g) defines "emergency" as
follows:

(g} For the purposes of this section, an emergency exists when the
promulgation of a rule s necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time limitation established by this code or by ¢ federal statute or regulation
or to prevent substantial harm fo the public interest.

There “are essentially three classes of emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least one ocf the above three emergency
categories. '

The fdcts and c1rcumstances as presented by the DVR are as’
follows: _

The current legislative rule entitled "Underground Storage Tank
Regulations: effective May 1, 1990 is incomplete and various
cites throughout the regulatlon are incorrect. (1) The current
legislative rule refers to an Appendix I (notification form)
which must bhe completed by owners or operators of underground’
storage tanks. Appendix I is not included in the current set
of regulations. {(2) Various c¢ites throughout the regulation
refer to sections in the state regulation when, in fact, the
correct cites are to sections found throughout the federal
regulations. (3) The notification reguirements were modified
in the emergency zrule by clarifying which owners cor operators
are required to notify. {4) A sectiocn entitled "Certification

2




par.

par.

i3

14

Reguirements" was added because in Section 2.1.2 of the current
state regulations, certification of tank installation is
deleted £from the "incorporation by reference" of the federal
regulations and refers to Section 3 of the state regulations.
Section 3 of the current state regulations 1is reserved,
therefore the State has no certification reguirements for the
installation of tanks. )

The above discrepancies and shortcemings have been corrected
and/or clarified in the emergency rule filed on July 10, 193%0.

It is the determination of the Secretary of State . that this
proposal gualifies under the definition ©f an emergency to
"prevent substantial harm to public interest.”

This decision shall be cited as Emergency Rule Decision 31-90
or ERD 31~90 and may be cited as precedent, This decision is
available from the Secretary of State and has been filed with
the Division of Natural Resources, the Attorney General and the
Legislative Rule Making Review Committee. :

7 e da.
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