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EERT

The Honorable Ken Hechler -~ o 1
Secretary of State . __ . . . - ==
Capitol Complex, Suite 157-K .

Charleston, West Virginia 25303 - ' 7 T

1l

Re: Filing of Approved Rules o

(Hazardous Waste Management
Regulations, Series 35) by the
Department of Natural. Resources

Dear Mr. Hechler: ~ =77 7

Enclosed please. find for .your £filing
amendments . to. the legislative zrules of the Department of
Natural Rescurces. . Please note that these rules were
originally “propésed as Series 15. Title 47, the compilation
of Department regulations, has since been renumbered;

a copy of approved

] 7 T Yakb! Series
15 became 35 and has been so renumbered in this filing.

If you have any questions, please contact Mr. Ron Shipley,
Special Assistant to the Director, at 348-2761.

Sincerely,

L Al

Ronald R. Potesta
Director

RRP/jhb o : ' '

Enclosures o =

cc: Legislative Rule-Making Review Committee

State Hazardous Waste Management Agencies




Rule Title: Hazardous Waste Management Regulations

FISCAL NOTE FOR PROPOSED RULES mmnRT L B 20

| PR

Type of Rule: X Legislative Interpretive Precedural

Agency: Department of Natural Resources

Address: 1800 Washington Street East, Charleston, West Virginia 25305

ANNUAL . FISCAL YEAR
1. Effect of Proposed Rule Increase Decrease Current Next Thereafter
(Estimated Total Cost) $ $ $ $
Personal Services
Current Expense
Repairs and Alteraticns Little or No Impact
Fquipment
Other : ) .
2. Explanation of Above Estimates:
The proposed rule will result in a minor iIncrease in Department paperwerk.
3. Objectives of These Rules:
The proposed rules will substantially lower the costs incurred by ° the
chemical industry in the handling of waste mixtures while ensuring the
protection of human health and the enviromment.
4. Explanation of Overzll Ecconomic Impact of Proposed Rule.

A, Economic Impact on State Government:

The proposed rules should have little or no economic impact upon
state government. .

B. Economic _Impact on Pollitical Subdivisionsi ~Specific Industries;
Specific Groups of Citizens:

Under current legislative rules, the <chemical industry in West
Virginia "expects to dncur costs of 856 mnmillion in new capital
expenditures and in excess of 82.5 million per vear in cperating
costs in order to comply with federal regulations set to beccome
effective on November 8, 1986, The proposed rule will provide




substantial cost savings to the industry in twe regards. Under the .
proposed rule, the industry would incur new capitzl expenditures of
approximately $15,000 for each hazardous waste treatment facilitcy
impacted.. by the =zrules (less than 10 facilities at present). The
annual operating cost of each of these facilities would  be
approximately 816,000, Thus, the proposed rule is anticipated to
provide a savings of 855.75 million in initial «capital expenditures
and -at -least $2.3 million annually thereafter.

C. Economic Impact on Citizens/Public at Large:
- The proposed rule will result in a substantial costs savings to the

chemical industry in West Virginia, which could ultimately result in
a reduction in the costs of consumer goods.

Date: _September 19, 1586 °

y A

Director . o




DATE: January 9, 1987

TO: LEGISLATIVE RULEMARING REVIEW COMMITTEE

FROM: West Virginia Department cf Natural Resources
LEGISLATIVE RULE TITLE: Hazardous Waste Management Regulations
1., Authorizing statute{s) citation:

West Virginia Code Chapter 20, Article 5E, Section 6

2. a. Date filed in State Register with Notice of Hearing:

September 19, 1986

b. What other notice, including advertising, did you give of
the public hearing?
An official Department News Release was sent tc all West
Virginia newspapers and radic and televisicn stations.

¢. Date(s) of hearing(s): October 27, 1986

d. Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments,
Attached X ~ No comments received
Comments received, amendments, and reasons for azmendments

appear in the Response to Comments filed with the agency
approved proposed Legislative Rule.

e, Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
January 9, 1987

f. Name and phcne number of agency person to contact for
additional information:

Mr. Ron Shipley

Special Assistant to the Director
348-2761




If the statute under which vou promulgated the submitted rules
requires certain findings and determinations toc be made as a
condition precedent toc thelir promulgation:

NOT APPLICABLE
a. Give the date upon which you filed in the State Register a

notice of the time and place of a hearing for the taking of
evidence and a general description of the issues to be decided.

b. Date of hearing:

¢. ©On what date did you file in the State Register the findings
and determinations required together with the reasons therefor?

d. Attach findings and determinations and reasons:

Attached B - i o




West Virginia Administrative Regulations
Department of Natural Rescurces
Series 35
Hazardous Waste Management Regulations

* * * *® *

3.1.2 Definition of Hazardous Waste

3.1.2.a_A waste as defined in Section 3.1.1 is a hazardous waste
if: : - S :

3.1.2.a.1 It is nct excluded from regulation as a hazardous waste
under Section 3.1.3(b); and

3.1.2.a.2 It meets any of the following criteria:

3.1.2.2.2.1 It is listed in Section 3.4 and has not been excluded
from the list in Section 3.4 pursuant to Section 16.

3,1.2.2.2.7i1i Zt-ig-p-mirture-cf-wasgte-arRd-one--or--more--hagardeus
wasteg~-iisted--ip--Seetion~--3rd--and--has-neot-been-exeiuded-under
Ssetigr-i6s Tt is 2 mizture of a waste and a hazardous waste that
igs listed in Section 3.4 solely because 1t exhibits one or more of
the characteristics of hazardous waste identified in Section 3.3,
unless the resultant mixture no longer exhibits any characteristic
of hazardous waste identified in Section 3.3.

3.1.2.a.2.1iii It is a mixture of & waste and one or more hazardous
wastes listed in Sectlon 3.4 and has not been excluded Irom thls
paragrapn under section 16 of these regulations; however, the
following mixtures of solid wastes and hazardous wastes listed in
Section 3.4 are not hazardous wastes (except Dby application of
Sections 3.1.2.a.2.iv oxr A3.l.2.a.2.i) 1f the generator complies
with the requirements contained in Section 3.1.2.a.3:

3.1.2,a.2.i1ii.A It is one or more of the following spent sclvents
Tisted in Section 3.Z.2 - carbon tetrachloride, tetrachloro-
ethvlene, and trichorcethylene - provided that the maximum total
weeklv usage of these solvents (other than the amounts tnat can pe
demonstrated not to be discharged to wastewater) divided by the
average week.ly fiow oI wastewater into the headworks of the
Tacility's wastewater treatment or pretreatment system does not
exceed | part per million; or

3.12.2.a.2,1ii.B It is one or more of the following spent solvents
Tisted in Section 3.4.2 - methylene chloride, I, I, I-trichlexc-
ethane, chlorobenzene, o-dichlorobenzene, crescls, cresylic acid,
nitrobenzene, toluene, wmethvl ethyl xetone, carbon disulfide,
isobutanol, pyridine, and spent chloroflucrocarbon sclvents -

.. 35HW010987a




provided that the maximum total weekly usage of these solvents
(other than the amounts that c¢an Dbe demonstrated not to be
discharged to wastewater) divided by the average weekly Tlow orf
wastewater into tne headworks of the Tacility's wastewater
treatment or pretreatment system dces mnot exceed 25 parts per
million; ox

3.1.2.a2.2.iii.C It is the following waste listed in Section 3.4.3
- heat exchanger bundle cleaning siudge frcom the petroleum
refining Industry (EPA Hazardous Waste No. KO050); or

3.1.2.2.2.333.D Tt is a discarded commercizl chemical product, or
chemical intermediate Jlisted 1In Section 3.4.4, arising Ifrom de
minimis losses of these materials from meanufacturing operations
produced in the manufacturing process. Tor purposes of this
subsection, 'de minimis' losses include those from normal mafterial

hendling operations {e.g. spilis from the unlcading or transfer of

materials from bins or other containers, or leaks Irom pipes,
vaives, or other devices used to transfer materials); minor leaks
from process equipment, storage tanks, or containers; leaks from

well-maintained pump packings and seals; sample purgings; reliel
device discharges; discharges rrom safety showers or the rinsing
and cleaning of personal safety equipment; and rinsate Trom empty
containers or from containers that are rendered empty Dy that
rinsing; or - ]

3.1.2.a.2,iii.E It 1is a wastewater resulting frcem laboratory
operations contalning toxic (L) wastes listed in Section 3.4,

provided the annualized average flow of laboratory wastewater does

not exceed one percent of total wastewater fliow into the headworks
of the facility' s wastewater treatment or pretregtment system, oOr
provided the wastes’' combined annualized average concentraticn
doces not exceed one part per miillion in the headworks of the
facility's wastewater treatmenft or pretreatment facility. Toxic
{T) wastes used in laboratories that are demonstrated not to be
discharged to wastewater are not to. be Iincluded in this
calculaticn.

3.1.2.a.2.2¢2.iv It_ exhibits any of the characteristics of
hazardous waste identified in Section 3.3.

3.1.2.2.3 In order for a mixture of a waste and one or more
hazardous wastes icdentified In Section 3.1.2.a.2.iii to be exempt
from the definition cf hazardous waste, the owner or operator must
comply with the following:

3.1.2.a2.3.1 Before claiming an exemption, demonstrate in writing
to the Chief that the weekly ratio of the usage of solvents to the
flow of wastewater In the headworks of wastewater treatment does
not exceed the values listed In 3.1.2.a.2,iii A or B; or the
annualized ratio of average flow of laboratory wastes of the total

35HW(01G6987a
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Fflow of wastewater in the headworks of wastewater treatment or the

combined annualized concentration in the headworks ol wastewater

treatment does not exceed the values listed in Section
3.1.2.2a. 2,113, 5. He must also report annually to the Chief the
ratios or values described n this paragrapn for the previousyear.

3.1.2.a2.3.ii Annually submit to the Chief a 1ist of hazardous
wastes that are expected to be present In the mixture fo De

exempted.

3.1.2.a.3.iii Before claiming an exemption, demonstrate in writing

to the Chief that Che mixture consists of wastewater wihich 1is
treated in a wastewater treatment Iacility, the discharge oI which
is subject to regulation under W. va. GCode [20-5A-1 (including
Wastewater at facilities wnich have eliminated the discharge of
wastewater). ' )

3,1.2.a.3.iv Provide a certification in writing tc the Chief that
sroundwater _monitoring complying with either 40 C.F.R. Part 265,
Subpart F, or which 1s approved bv the ChieZ, is oxr will be in
place . at the wastewater treatment facility identified in Section
3.1.2.a2.3.111. A time schedule Ior the installation of such
groundwater monitoring must be included. (Note: This regquirement
does not apply to wastewater treatment units cr containers.)

3.1.2.a.4 Before claiming an exemption, the cwner or cperator of
each wastewater treatment Ifacility receiving mixtures oI wastes

under Section 3...2.a.. snall notity the Chief of the wreceipt oI

such wastes on a rorm prescribed by the Chief. .

3.1.2.b A waste which is not excluded from regulation under
paragraph (a)(l) of this section becomes a hazardous waste when
any of the following events occur:

3.1.2.b.1 In the case of a waste listed in Section 3.4 when the
waste first meets the listing description set forth in Section
3.4, .

3.1.2.b.2 In the case cf a mixture cf a waste and one or more
listed hazardous wastes, when a hazardous waste listed in Section
3.4 is first added to the waste;

3.1.2.b.3 In the case o¢f any other waste (including a waste
mixture), when the waste exhibits any of the characteristics
identified in Section 3.3.

3.1.2.¢c Unless and until it meets the criteria of paragraph (d):
3.1.2.c.1 A hazardous waste will remain a hazardous waste,

3.1.2.c.2.i Except as otherwise provided in paragraph 3.1.2.c.2.ii

35HWQ10987a
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of this section, any waste generated from the treatment, storage,
or disposal o¢f a hazardous waste, including any sludge, spiil
residue, ash, emissions control dust, or leachate (but not
including precipitation run-off) is a hazardous waste. (However,
materials that are reclaimed from waste that are used beneficially
are not wastes and hence are not hazardous wastes under this
provision unless the reclaimed materizl is burned for energy
recovery or used In a manner constituting dispcsal.)

3.1.2.¢c.2.1i1 The following wastes are not hazardous wastes even
though they are generated from the treatment, storage, or disposal
of a  hazardous waste, unless they exhibit one or more cf the
characteristics of hazardous waste: (A) Waste pickle Iliquor
sludge generated by lime stabilization of spent pickle liquor from
the 1irom and steel industry (SIC Codes 331 and 332); (B) Wastes
from burning any of the materials exempted £from regulation by
Sectien 3.1.5.a.3. - '

3.1.2.d Any waste described in paragraph (¢) is not a hazardous
waste 1f it meets the following criteria:

3.1.2,4.1 In the case of any waste, it does not exhibit any of the
characteristics identified in Section 3.3.

3.1.2.d.2 In the case ¢cf a waste which is a listed waste under
Section 3.4, contains a waste listed wunder Secticon 3.4 or is
derived from a waste listed in Section 3.4, it also has bLeen
excluded from paragraph (c¢) under Section 16.

* * * * *®

35HW010987a
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PREAMBLE TO HAZARDOUS WASTE MANAGEMENT REGULATIONS
APPROVED RULES

PROGRAM: Hazardous Waste Management

REGULATIONS: Hazardous Waste Management Regulations, Series 35

AUTHORITY: West Virginia Code, Chapter 20, Article S5E
ACTION: Approval of rules and response tc comments

SUMMARY: Today's rulemaking adcpts rules, as mcdified based wupon
public comment, that were proposed cn September 19, 1986 to exempt
certain mixtures of wastes and hazardous wastes from the
"presumption- of hazardous' ccncept contained iIn the State's
Hazardous Waste Management Regulations (HWMR). The adopted rules
are similar to the United States Environmental Protection Agency
(EPAY '"mixture rule" contained in 40 C.F.R. 261.3(a)(2)(iii-iv),
with certain modifications which are more stringent than the
existing federal rule. The proposed rules were also promulgated
on an emergency basis, effective September 22, 1586,

CONTACT: Ron Shipley, Special Assistant to the Director,

Director's 0ffice of Regulatory Affairs, Room 842, 1800 Washington
Street, East, Charleston, WV 25305, phone (304) 348-2761.

SUPPLEMENTAL INFORMATION: The Department's decision to adopt 2
"mixture rule' similar to EPA's current rule was made in order to
reduce _the potential economlic burden that could be Imposed upon
the West Virginia chemical industry. In the absence of an
adoption of a mixture rule, a federal ban on land disposal of
wastes would have seriously affected the disposal of certain waste
mixtures.  Furthermore, Iimpoundments handling the waste mixture
being exemptéd would have had to undergo expensive retrofitting.

The Department proposed modifications to the EPA mixture =rule to
alleviate environmental concerns of the Department and the public.
By reguiring groundwater monitoring and formalized demonstration,
the Department's mixture rule would better protect human health
and environment and exempt from regulation only those wastes which
really qualified.

RESPONSE TO COMMENTS A public hearing on the proposed rules, held
on Octcber 27, 1986 in Charleston, was attended by four interested
parties and representatives of the Department. The Department
received comments from five parties; these comments and the
Department's responses are as follows:

35HW010987a. o P




Section 2.1.2.a8.2.1i1

Comment: i --

One entity objected to ocur adopting the proposed ''mixture rule'
because it _contended that these rules effectively destroyed any
authority that could be exercised by the Air Pollution Control
Commission to control volatile organics, some of which are
carcinogens, discharged into air from waste water treatment plants
via air stripping. '

Response: o o T o N .

The DNR believes that the commentor has both overstated the
alleged harm from this rule as well as understating the authority
of the Air Pollution Control Commisgsion. Today's rule will have
only limited environmental. impact. The rule does not allow
additional types of pollutants to be treated at wastewater
treatment plants. Rather, today's rule will allow small additiomal
quantities of hazardous waste and dilute mixtures of hazardous
wastes to also be treated at such facilities. A facility which
already is treating unmixed hazardous waste, for example, is still
subject to the full panoply of envirommental regulation, including
Air Polution Control Commission regulations. Therefore any
facility which is recleving both hazardous waste and mixture rule
waste will still be regulated by the Air Pollution Control
Commission wunder its current regulation Series 25. We estimate
that less than five units, which are currently covered by DNR
regulation, will be exempted from hazardous waste regulation under
this rule.

In addition, we note that the APCC has broad authority under both
the Hazardcus Waste Management Act and the Air Pollution Control
statute. Thus, DNR rule promulgation does not affect generic APCC
authority over the few units affected by this rule.

Section 3.1.2.a.2.1ii.a

Comment : T

3]

The word after average weekly" should be "flow" rather than "low
(i.e. the average weekly flow of wastewzter). . -

Response: Corrected.

35HW010987a




Section 3.1.2.a.3

Comment:

Most commentors cbjected to the provisions contained iIn this
subsecticn which required those owners or operators claiming
exemption for waste mixtures from the definition of hazardous
waste to meet certain requirements. The commentors in general
objected to the requirements which were more stringent than the
federal regulations. One commentor pointed out that there are mno
peculiar circumstances in the State requiring provisions different
from the .federal regulations. Another commentor stated that by
adopting these special requirements, West Virginia's program is no
longer consistent with and equivalent to the federal program.

Response: _ : ' )

The DNR believes that by adopting the "mixture rule' provisions of
EPA, the industry's ecconeomic burden has been greatly reduced. The
Agency, however, had some concerns regarding potential harm to the
environmenrit and public health if the EPA '"mixture rule" was
adopted without any modification. Our modifications to the federal
rule in this subsection are designed to protect human health and
the envirconment.

We note that the State's hazardous waste management program
remains consistent and ecquivalent with the federal program.
Today's rule does not contradict the federal program or adopt
provisions which are less stringent than the federal program.
Federal law expressly allcows & State to adopt provisions which are
more stringent than the federal provisions. Consistency under the
federsl program is judged based on whether we comply with 40
C.F.R. §270.4. This rule does not interfere with compliance of
that federal rule.

Section 3.1.2.a.3.1 e _ —

Comment:

The commentor believes that . the written demonstration required
under this subsection is unnecessary. The Department can request
the information  whenever necessary. Even if a written
demonstration 1is required, it should be to require the tested
concentration of the solvents in the wastewater and not the
calculated ratios.

ResEonse: o B ) _

Testing for concentration, if meaningful analysis of .the data
needs to be made, would require monitoring the spent solvent
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concentration at reasonable frequency throughout the vyear which
can be expensive and time consuming. Hence, the Agency, like EPA,
is requiring only the ratios of maximum amount of solvents used
during a week to the average waste water Ilow. The Agency has
recently published a guidance document for applicants seeking
exemption which allows an applicant to use monitoring results for
demcnstraticn, if he so desires.

Comment: - T o S =

"Due to the relatively constant quantities of laboratory wastes,
laboratory wastewaters, and total wastewater flow to a facility's
wastewater treatment plant from year to year, there is no need to
calculate" the ratios for .laboratory wastes. This ratio should be
required only when significant changes occur at the facility.

Resgonse: -

The DNR does not have any data to prove the comrentor 's
contention.

Comment:

Is the annual reporting required where ratios were used to obtain
exenption? Is centinuous monitoring of the concentrations
required for annual reporting?

Response:

No monitoring needs to be done for annual reporting. The ratios
for annual reports must be calculated in the same manner as for
obtaining the exemption. :

Section 3.1.2.a.3.1ii -

Comment:

The annual reporting of the list of wastes could be lengthy and
presence .. 0of _certain wastes is difficult to predict. Failure to
list a specific waste should not preclude a claim for the
exemption. )

ResEonse:

Any person seeking to claim exemption will be required to identify
the listed wastes likelv to be present in the mixture based on the
knowledge of the operations. The annual report would identify
these wastes together with any deletions or additions expected
based on previous year's knowledge of the operations. Failure to
list a specific waste will not preclude a claim for exemption.

35HW010987a




However, if the coperator becomes aware of the presence of waste in
the mixture based on the knowledge of operations, it must be
listed in the annual report.

Section 3.1.2.a.3.iii

Comment ;

The Department should indicate that issuance of an existing NPDES
permit covering the waste streams being exempted satisfies the
demonstration required under this secticn.

Response:

The information required for satisfying the demonstration.
requirement has been clarified in the guidance manual issuead by
the Divisicen of Waste Management,

Comment :

The proposed subsection requires a demonstration that the mixture
consists of wastewater which is treated in a wastewater treatment
facility, permitted under the State Water Pollution Control Act.
The federal regulation deoes not contain the terms "which is
treated in a wastewater treatment facility."” These should be
deleted from the final regulation.

Response: . . .

EPA, in its preamble to the 'mixture rule'" _ (46 F.R, 56583,
November 17, 1981), had stated that the amendment "applied to
wastewater mixtures managed in wastewater treatment systems whose
discharge 1is subject to vregulation under either Section 402 or
307(b) of the Clean Water Act." EPA further stated that : "those
facilities (known as ''zero discharges") that have eliminated the
discharge of wastewater as a result of or by exceeding NPDES or
pre-treatment program'" would also be considered to have met this
requirement. The DNR adopted the language it did in light of the
explanation given above.

Comment:._

The State adopted a reference to W. Va. Code §20-5a-1 in place of
"Section 402 or Section 307(b) of Clean Water Act" as contained in
40 C.F.R. 261.3(a)(2)(iv). Secticn 20-5A-1 of the West Virginia
Code is the "Declaration of Peolicy" of the Water Pollution Conrol
Act, which does not appear to regulate anything. It is suggested
that the State use more appropriate citations which are not
broader than the federal citations.
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Response: The citation has been corrected to state '"West Virginia
Code §20-5a-1 et seq.'" so that all the relevant sections of the
statute equivalent to federal citations are included.

Section 3.1.2.a.3.1iv

Comment :

The requirement of groundwater monitoring certification is
inconsistent with EPA's interim status groundwater monitoring
{(GWM) requirement. ZEPA's interim status GWM requirement is likely
to change. The tests for GWM under Interim status are inaccurate
and unpredictatle. There- is neo definitive corrective action
guidance under HSWA. Therefore, GWM based on federal corrective
action is misplaced. : -

Response:
The Agency believes that GWM is required to ensure protection to
human = health and environment. This section allows a facility,

with the approval of the Chief, to have a GWM plan which is an
alternative to the interim status GWM plan. Thus the GWM plan
could be designed to produce more accurate results than the
interim status GWM plan. The guidelines manual provides for a
HSWA corrective action GWM plan, which is consistent with federal
requirements, to be submitted in lieu of any other GWM
certification required,. -

Comment :

The imposition of GWM is done regardless of the amount or type of
mixture exempted at a facility. There 1s no rational
Justification for GWM from an environmental standpoint.

Response:

The regulations allows for certification of a GWM plan approved by
the Chief, This discretion allows the Chief to approve a plan
taking iInto consideration the amount and type of mixture, and the
frequency with which it will be found in the wastewater treatment
system. The guidelines manual explains various scenarios for
different type of certifications.

At this time, there is not enough information to conclusively
prove that exempted waste mixtures will not cause groundwater
polilution. Therefore, this Agency deems it necessary to require a
GWM plan for facilities handling exempted waste mixtures.
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Comment:

One commentor pointed out that _hazardeous wastes generated from
itslaboratory is disposed of via waste water treatment facilities
(WWTF). With the proposed mixture rules, these WWIF will be
required - to install expensive GWM equipment. If the GWM
requirement is to be retained, it should be applicable only to
generators having more than 100kg/month of hazardous waste.
Hazardous waste produced at a2 site but not passing through the
treatment ~ facility would be unfairly subjected to GWM under the
mixture rule. Federal rules do not require GWM for small quantity
generators (SQG) or conditional exempt generators. Therefore, the
State also should exempt such categories from CGWM requirement. -

Response:

This commentor pointed out that most of I1ts wastes are eilther
recycled or burned for energy recovery and are not sent to a WWIF.
None of that waste is subject to the mixture rule. The remainder
of the commentor's hazardous waste appears to be laboratory waste.
Lzboratory waste which is has the hazardous characteristic of
toxicity 1s. subject to regulaticn under the mixture rule 1f the
such hazardous waste exceeds one percent of the wastewater flow or

one part per million on an annualized  basis. If the laboraory
waste does exceed this amount then it should be subject to
regulation. - Neither federal nor State regulations exempt a

facility treating SQG wastes from GWM.

Section 3.1.2.a.4&

Comment:

The form that needs to be submitted under this subsection should
not require any quantitative information on wastes.

Response: o ’ B

The form doces not require any quantitative iInformation. The
guidelines manual for mixture rule exemption contains this form.

Comment:

The form required to be submitted may be subject to public . notice
which can delay the qualification for exéemption. Also,
notification of ''receipt" of waste everytime a waste water
treatment facility receives waste can be a significant
administrative burden.

No form has yet been designed and thus could delay the exemption
procedure. The requirement of a form should therefore be deleted.
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Response:

The form will not be subject to public notice. The form needs to
be submitted only once before claiming an exemption. The language
of this subsection has been modified to reflect this. The form
has been designed by DWM and is included in the guidelines manual.

Section 3.1.2.,¢.2.31i(b)

Comment: - - —_

This is not proposed new language. The exemption found in Section
3.1.2.¢.2.11i(b) includes contents of Sections 3.1.5.2.3.1i, ii, and
iii. These provisions are not included in the federal analogue cf
40 CFR §261.3(c)(2)(1ii) (D). '

Response: 7 .

As the commentor has rightly pointed cut, this subsection was not
newly proposed, but was included in the proposed rules for the
sake on continuity of the new rules. Therefore, the subsection is
not subject to commentsg at this time. The commentor’'s
observation, however, has been taken note of and action necessary,
if any, will be taken duxing future modification tec the hazardous
waste management regulations. N

General:

Comment: C -

The DNR should have initiated an incorporation by reference
approach when adopting federal 'mixture rule” regulations by
highlighting areas where the State differs from the federal.

Response: B ' o

The DNR is looking 1into the possibility of incorporation by
reference in the future. Since such a step invelves analysis of
potential effects of such a step, this approach cannot be adopted
at this time, .

35HW010987a




STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESCURCES
CHARLESTON 26306

- .
ARCH A. MOORE, JR. OCtOber 28 ? 1986 RONALD R, POTESTA
Governor B ’ ) Sirector

MICHAEL A, FOTOS
Deputy Director

MEMORANDUM TO: Mixture Rule File (DIR-RE6-7)

FROM: . Ron Shipley
Special Assistant to the Director

SUBJECT: - i0/27/86 PUBLIC HEARING

Hearing held from 7:00 tec 7:10 p.m.

Attendance: Ron Shipley
N. V. Raman
Ann Bradley
Bob Worden -
Ed Sabatino {(American Cyanamid)
Ed French (Clin?

Oral comments (in written form) attached




PREAMBLE

Introduction

In recognition of the express statutory provisions contained -
in § 20~-3E et seg., regarding duplication and cecnsultation, and
for the purpose of achieving maximum effectiveness while imposing
the least burden of duplicative regquirements on those persons
subject to these regulations, the Director has attempted in these
regulations tc create a workable hazardous waste management pro-
gram. The complexity of the regulations and the number ¢f rule-
making agencies involved made this a difficult task, and there is
likely to remain a number of areas which will reguire continued
cooperation, coordination, and consultation among the agencies.
Towards this effort, the Director of the Department of Natural
Resources expects to employ the use of Memorandums of Agreement
which will outline the specific areas cf responsibilities between
the varicus agenciesg, particularly with regard to the permits to be
issuad by the Chief of the Division of Water Resources and the
Director of the Air Pollution Control Commissicn.

summary of Specific Sections

Section 2 of these regulations is promulgated by the Director
of the Department of Natural Resocurces and contains the definitions
of the words and phrases used in these regulations.

Section 3 of these regulaticns is promulgated by the Directeor
of the Department of Natural Rescurces and provides the criteria
for identifying a hazardous waste and a list of hazardous wastes
that have been identified by the Director.

Section 4 of these regulations 1s promulgated by the Director
of the Department of Natural Resources and contains the notifica-
tion reguirements applicakle to those persons engaged in hazardous
waste activities, and is promulgated pursuant to authority con-
tained in § 20-5E-6(a} (12}, The purpose of Section 4.00 is to
provide a means for the State of West Virginia to obtain informa-
tion from all persons who engage in hazardous waste activities.

Section 5 of these regulations, is premulgated by the Director
and established standards applicable to transporters of hazardous
waste by air and/or water by adopting and incorpeocrating by refer-
ence 40 CFR Part 263 and are promulgated under authority of §
20-5E-6(a) (12).

Section 6 of these régulations is promulgated by the Director
of thé Department of Natural Rescurces and contains reguirements
for generators of hazardous waste which include recordkeeping,
reporting, and originating a manifest for off-site shipments.

i




Section 7 [Reserved]

Secticn 8 is promulgated by the Director and the Water Re-
sources Board and establishes the standaxds for owners and opera=-
tors of hazardous waste treatment, storage, and disposal facili-
ties. : - '

Section 9, in its proposed form, contained standards for
facility owners and operators to cémply with during interim status.
These standards have been deleted in the final regulationg inasmuch
&s Chapter 20, Article 5E, Section 10 governs the hazardous waste
activities of facilities during interim status. Section 9 has been
reserved for future regulations to be promulgated by the Director.

Section 10 established interim standards for land disposal
facilities. Section 10 standards have been deleted because they
will be superceded upon final promulgation of the final Section 8
standaxds.

Section 11 of these regulaticns is promulgated by the Director
under the authority of Chapter 20, Article 5E, Secticn 6(a) (4) and
raguires the Director to promulgate rules and regulations respect-
ing compliance with permits for treatment, storage, or disposal
under Chapter 20, Article 5E, Section 8. Additionally, the Direc-
tor is required by Chapter 20, Article 5E, Secticn 6(a) (5} to
promulgate rules and regulations specifving the terms and condi-
tions under which the Chief shall issue, modify, suspend, revoke,
or deny permits.

Section 12 is promulgated by the Director under the authority
of Chapter 20, Article 5E, Section €(a)(l), (a)id), and (a} (12).
This section establishes the lcocation standards for all hazardous
waste management facilities, - S

Sections 13 establishes financial regquirements for existing
and new facilities. The Director adopted and incorporated by
refgrence 40 CFR Part 264, Subpart H, as published in the Code of
Federal Regulations on July 1, 1282 with modifications.

Section 14 [Rese:ved]

Section 15 is promulgated by the Director establishes the re-
guirements on deed and 1ease;§isglosures, and approvals for land
disturbance. i

Section 16 is promulgated by the Director and provides a
mechanism for persons desiring to notify the Water Resources Board
or the Director of changes in the federal Sclid Waste Disposal Act,
or the regulations promulgated thereunder. ) o
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COMMENTS OF THE WEST VIRGINIA MANUFACTURERS ASSOCIATION
ON THE ADVANCE NOTICE OF PROPOSED RULEMAKING OF THE
WEST VIRGINIA DEPARTMENT OF NATURAL RESOURCES UNDER THE
WEST VIRGINIA HAZARDOUS WASTE MANAGEMENT PROGRAM

A. INTRODUCTION

On June 11, 1986, the Department of Natural Resocources
_("DNR") filed an Advance Notice of Proposed Rulemaking ( "ANPR")
with the Secretary of State, anncuncing the Agency’'s intention to
propose modifications to the DNR's Hazardous Waste Management
Regulations relating to the "mixture rule"” which currently
appears at Section 3.1.2.a2.2.ii1 of the DNR Hazardous Waste
Management Regulations. Our organization has been highly
critical of this provision of the regulations since it was
initially promulgated. In a rulemaking petition filed May 4,
1982, the West Virginia Manufacturers Association ("WVMA") urged
the DNR to amend this regulation to reflect the language of the
counterpart regulation promulgated by the U. S. Environmental
Protection Agency ("EPA"). West Virginia Manufacturers
Association, Petition of West Virginia Manufacturers Association
For Rule-Making Pursuant to W.Va. Code Secticn 20-5E-18(¢c) and
Notification of Amendments to EPA Regulations {(May 4, 1982)
(before the Director of the Department of Natural Resources and
the State Water Resources Board)}. 1In a series of conversations
with the DNR Director and his staff, our organization has
~repeatedl§-;mphasized the vital need for a change in the curfent
State "mixture rule." We are encouraged that the DNR is
sensitive tc the difficulties that have been created by its
current restrictive provision and welcome the opportunity to set

forth our objections to the current regulation in these comments.




B. NEED TO _CHP:NG§ CURRENT REGULATION

In the ANPR beginning at page 9, the DNR has listed
eight "industry concerns” with the current State "mixture rule.”
The WVMA believes the listed reasons to be valid, factual, andg
significant, and we believe that these concerns should be "Agency
.concerns,” as well as concerns of industry over the current harsh
rule. We have not repeated 2ll of these concerns in these
comments, but have chosen, in the paragraphs below, to add

further detail regarding certain of these concerns and to raise

others for the Agency's consideration.

l. The Current Regulation is Overbroad and Ignores the
Non-Hazardous Nature of Many Mixtures and Any Subseguent
Treatment or Dilution Which May Occur

The current West Virginiaz "mixture rule" provides that
any mixture of a solid waste with a listed hazardous waste will
be deemed a hazardous waste. The "mixture rule" totally ignores
the nature of the resultant mixture, the degree or lack thereof
of any hazard attributable to the resultant mizxture and it o
further igneres subsequent treatment of the mixture which may
cccur and any other changes to the wastes which may affect its
hazardousness. Conversely, under the EPA exemptions to the
"mixture rule” an attempt is made to take into account the
subseguent treatment, dilution or cther changes which so affect
1the nature of the wastes as to warrant the exclusion of these
mixtures from the group of wastes statutorially defingd as
"hazardous wastes". EPA's characterization of its former
"mixture rule,"” which was noted in the ANPR, bears repeating here

as a criticism of the State rule:




486 Fed.

The Agency believes that the “"mizxture rule", as
presently drafted, sweeps too broadly when applied
to a2ll mixtures of wastewater and listed hazardous
wastes. Strict application of the "mixture rule"
would cause to be hazardous wastes a mixture of
large veolumes ¢f non-hazardous wastewater and the
relatively small amounts of listed hazardous
wastes which are introduced into the wastewater as
a result of normal manufacturing operations or
on-site laboratory operations.

Reg. 56582, 56583 (1981l).

This criticism remains a valid comment on the State "mixture

rule" and a justification for its change.

2.

_The West Virginia "Mixture Rule" Violates the Mandate
of West Virginia Law That the State Hazardous Waste
Program Be Integrated with Other State Environmental
Programs So That Duplication Is Avoided to the Maximum
Extent Practicable ,

In the State Hazardous Waste Management Act, W.Va. Code

Section 20-5E-1 et seqg. (1985 Repl. Vol.) ("the State Act"), the

DNR Director. is delegated the following duty:

W. Va.

The Director shall integrate all provisions of
this article for purposes of administration and
enforcemant and shall avoid duplications to the
maximum extent practicable, with the appropriate
provisions of the Water Pollution Control

Act . . .

Code Section 20-5E-5{b) (1985 Repl. Vol.)

Under the West Virginia State Water Pollution Contrel Act, W.Va.

‘Code Section 20-5A-1 et seqg. (1885 Repl. Vol.), the Chief of the

Division of Water Resources and the State Water Resources Board

are charged with the responsibility of regulating,discharges to

waters of the sState and adopting water quality standards for

State waters, which, by definition, include both surface waters




and groundwater. Thus, the mandate of West Virginia Code Section
20-5E-5(b) is that the DNR Pirector integrate the state hazardous
waste program with the State Water Pollution Control aAct and
"avolid duplications to the maximum extent practicable" with the
provisions of the State Water Pollution Contrel Act. The
_adoption of the exemptions provided under the federal regulation
will allow the DNR Director to pe;form his Aahdatory duty of
integration and avoiding duplication with respect to the State
Water Polluticon Control Act.

3. The Delisting Process Is Not an Appropriate Mechanism

for Addressing the Overbroad Scope cof the State
Mixture Rule

Under the current State "mixture rule," mixturesg of
non-hazardous and listed hazardous wastes will be ﬁazardous
wastes "unless excluded under Section 16." Section 16.2 of the
DNR regulations allowsg a person to petition to "exclgde a waste
at a particular generating facility" from the lists of hazardous
wastes. The petition process set out in Section 16.2 contem-
plates a "delisting” petition to be filed first with the EPA
Administrator.

Assuming that a waste which is the subject of a
delisting petition in West Virginia by virtue of the "mixture
rule" would nct be a hazardous waste under the federal regula-
'tions, the filing of delisting petition with the federal agency
should be a pro forma matter. However, in order for the Sta#e to
approve a delisting petition, a detailed and costly |

administrative review may be necessary. Presumably, the DNR




would follow the guidance manual used by EPA which requires
extensive and expensive analyses of the wastestream to be
delisted. See U.S. Envircnmental Protection Agency, Petitions To
Delist Hazardous Wastes: A Guidance Manual (April 1985). Ewven if
‘the State were to adopt a more limited procedure for delisting
. the types of wastestreams that are not hazardous wastes under the
federal regulations, the limited envirconmental significance of
the waste streams doesg not justify the commitment of resources
necessary by private industry and the State in order to process
such delisting petitions. The enormous magnitude of the other
tasks that merit the attention and resources of DNR and private
industry in meeting the goals of the State Hazardous Waste
Management Act, not to mention the added burdens created by the
Hazardous &drid Solid Waste Amendments of 1984 ("HSWA"), cannot be
ignored. The sguandering of public and private rescurces on the
regulation of wastestreams which are already regulated under
other laws, as in the case with the West Virginia "mixture rule,"
cannct be justified.

4. The Complete Segregation of Mixtures from QOther Waste-

Streams Is Not a Viable Option Because of Technical
Infeasibility and Disproportionate Costs

Cne way to avoid wastewater treatmeﬁt facilities from
being classified as hazardous wasite management facilities under
the current State "mixture rule" would be to segregate all
hazardous wastes so that they never enter the facility's
wastewater treatment svstem. EPA noted in its November 17, 1981

rulemaking that had the segregation of hazardous and




non-hazardous wastes needed in order to comply with its former
Tule was not easily or inexpensively accomplished. §See 46 Fed.
Reg. 56582. Consistent with EPA's conclusion, members of our
organization have found the segregation of such waste to be
'technically and ecconomically infeasible.

‘Physical separation in most instances would necessitate
dual waste cellection and handling systems. The system that
would have to be constructed to adeguately deal with the West
Virginia hazardous waste mixtures would handle a small guantity
of waste but, because of engineering and design complexities, its
cost would approach that of the main wastewater treatment unit.
Furthermore, the use of such a system could result in an
increased safety hazard, e.g., where ignitable wastes were
collected and concentrated, rather than keing added to the

wastewater treatment unit where immediate dilution would occur.

In a limited sampling of 12 WVMA members, 50% estimated

that the cost to construct a system to allow for segregation of
the wastes would bhe prohibitive - would force shutdown of their
plants. The remaining © members estimated costs in excess of 521
millicn for waste segregation and handling.

As mentioned previcusly, we believe thet forcing
industry to expend the funds necessary to effectuate a complete
segregation of these wastes would constitute a squandering of
private resources when it is considered that the end result of
these efforts is to prevent wastes from entering a wastewater

treatment facility that is designed to handle them.




5. The Potential Cost Impact of the Current Mixture
Rule on West Virginia Industry Is Significant

In an effort to quantify the additicnal cost that is
created for West Virginia industry by the continued existence of
‘the "mixture rule" under our State regulations, the WVMA conduct-
"ed a limited survey of its members. Certain members were asked
to estimate the costs that would be incurred i1f they were
reguired to cbtain a hazardous waste permit for their wastewater
treatment facilities because the State "mixture rule" was not
changed. In preparing this estimate, we asked members to take
into account, where possible, anticipated impacts of the HSWA.
Recognizing that the guantification ¢of these costs 1is difficult
from the limited number of members who offered an estimate (12},
the costs atiributable to the current "mixiture rule” in West
Virginia were in excess of $56 million in capital expenditures
and in excess of $2.5 million per year in operating costs.

5. The Changes Made by HSWA May Force West Virginia

Industry To Abandon Their Current Wastewater

Treatment Facilities if the West Virginia Mixture
Rule Is Nct Changed

An additiconal reason to amend the State regulations to
include the federal exempitions at this time is to avoid the heavy
impact of HSWA on State facilities. In particular, absent
individual petitions demonstrating that a particular method of
land disposal is protective of human health and the environment,
EPA will ban all hazardous wastes from land disposal fécilities

on a staggered time schedule. See generally 42 U.S.C.S. Section

6824 {1986 Cum. Supp.) (listing dates by which various wastes




will be barred from land disposal). Because EPA is defining
"iland disposal" facilities broadly to include not only landfills,
but also surface impoundments, waste piles, concrete bunkers, and
other similar facilities, see 51 Fed. Reg. 1761 (Jan. 14, 1%86),
'HSWA may prochibit the addition of even the de minimis quantities
- of these wastes to wastewater treatment facilities, and further
may reqguire the construction of entirely new wastewater treatment
systems, just to address these relatively small guantities of

wastes which may be entering wastewater itreatment facilities.

The impact of HSWA on these facilities is not entirely clear, but-

we believe it is fair to state that HSWA will sighificantiy
aggravate the compliance burden on these facilities merely as a

result of the failure to change the West Virginia regulaticn.

C. NEED TO ADOPT FEDERAL LANGUAGE

1. The DNR Should Adopt the Federal Exemption Language
Because It Is Simple, Clear and Has Proven
To Be Workable .

The WVMA urges the DNR to adopt exemptions to the
"mixture rule" as they appear in the federal regulations at 40
C.F.R. Section 261.3(&)(2). A draft State regulation which would
adopt the federal language is included with these comments as
_Exhibit A.
Included as Exhibit B is an alternative draft regula-
tion which would simply incorporate by reference the federal
mixture rule. This second option is included in recognition of

the DNR's expressed interest in adopting an "incorporation by




reference" approach to updating State hazardous waste regula-
tions. Faciiities arcound the country have operated under the
federal language since 1981. Despite the concern raised in the
ANPR, we are aware of no cases where the EPA mixture rule was
used as a "loophole" to allow industry to engage in the indis-

. eriminate dumping ¢f wastes into wastewater treatment systems.
Indeed, we believe the absence of significant problems under the
federal rule tends to underscore its soundness. The federal
language should be used because it is simple and clear. In the
five years of its existence, no changes to this rule have been

proposed by EPA. In a nutshell, it would appear that the federal

language is working well and should not be "fixed."

Finally, if West Virginia were to adopt the federal
language, the State could be certain that it would not create
problems for purposes of retaining RCRA final authorization.
Clearly, such language would meet the "equivalency" test which is
applied by EPA in its review for final authorization purposes.

2. The Adoption of the Federal Language Will Help West
Virginia Industry Maintain A Competitive Position

Members of our organization have advised DNR directly
of the impact cf the curreni "mixture rule" on their competitive
position with regard to comparable facilities in other states.

In particular, members have cited to the DNR particular product
lines that were lost because of the company's inability to assure
that wastes associated with the product would not be déemed
hazardous wastes and therefore, increase the costs of managing

those wastes - all attributable to West Vizginia's "mixture




rule". A survey of surrounding states suggests that Ohio,
Maryland, Virginia, Kentucky, Tennessee, North Carolina, South
Carclina, Delaware and Indiana all have incorporated the federal
version of the "mixture rule" with its limited exemptions, as a
‘part of their statutory or regulatory definition of hazardous

- wastes. Copies of the pertinent regulations from these states
are included as Exhibit C to these comments. We firmly believe
that West Virginia's fallure to conform its "mixture rule" to the
federal language is a prime example of the additional, but
unnecessary, regulatory burdens that are placed upon industry in
this State which are not faced by our competitors in other
states. This type of "more restrictive" regulation in West
Virginia is destructive to the State's economy, discouraging to
new business looking to the State for potential business
development. These negative aspects of the regulation are
compounded by the fact that it results in nc measurable

environmental benefit.

D. RESPONSE TO SPECIFIC AGENCY CONCERNS

In the paragraphs that follow, we will respond to
certain of the concerns raised by the DNR in the ANPR with
‘respect to the federal version of the "mixture rule."

1. The Federal Mixture Rule Has Proven Administratively

"Workable" and in Addition to Avoiding Violations of
State Law, Contains Other Incentives for Compliance.

In the ANPR, the Agency has raised a guestion about the

"administrative workability" of the federal "mixture rule". 1In
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particular, the Agency is unclear as to the nature of the "demon-
stration” that are regquired in order to gualify for one of the
mixture exemptions. We disagree with the statement in the ANPR
that EPA has provided no guidance on what constitutes an accept-
‘able demcnstration. See ANPR at 6. With respect to the
"exemption for certazin spent sclvent concentrations, EPA provided

the following guidance in the November 17, 1981 Federal Register:

The Agency dces not intend to determine
compliance with this provision by requiring

that generators actually monitor the
concentration of spent solvents in untreated
wastewater., Instead, the generator must be

able to demonstrate that the maximum amount

of szolvents used during a week, divided by

the average weekly flow of the influent into

the headworks of the final wastewater treat-
ment step, would not exceed the standards estab-
lished herein. This demcnstration can be made
through an audit of various records already
maintained at most facilities including invoices
showing sclvent purchases, lists indicating to
whomn and how much solvent was distributed and
other, similar, operating records. An EPA
inspector would look to such documents to
verify the computation made by the generator.

46 Fed. Reg. 56585 {(Nov. 17, 1981) (col. 2.
We believe the guidance provided above is direct and explicit.
The demonstration discussed by EPA azbove would be
appropriate for establishing both initial and continuing eligi-
bility for the exemption. Furthermore, the DﬁR regulaticns
impose a self-reporting obligation upon any generator with
respect to notification of hazardous waste activities under
Section 4 of the DNR regulations and the permitting réquirements
of Section 11, Over and above these protections, the Chief of

the Water Resources Division retains the right of inspedtion and
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entry at all reasonable times at any facility where hazardous

wastes have been managed. See W.Va. Code Section 20-5E-12. (1985

Repl. Vol.).

2. The Quantification of "De Minimis" Lewvels is
Unnecegsary and Undesirable

The ANP& states fhe DNR's concern with respect to the
"de minimis" rule that "without establishing a guantitative
limit, large quantities resulting from spills, etc. of hazardous
wastes may not be regulated under the Hazardous Waste Program".
ANPFR at 7. While this statement may be factually correct, it
does not steate a legitimate concern. There are other regulatory
programs in place that address these issues. Any spills, large
or small, of hazardous substances to wastewater treatment facili-
ties are covered under the federal Superfund law. CERCLA was
enacted in part to provide an emeregency response mechanism to

spills of hazardous substances. See, e.g.,, New York v. Shore

Realty Corp., 22 ERC 1625 (2nd Cir. 198§). Thus, where a spill
creates an environmental problem, the purpose of CERCLA is to
force a clean-up in such situations. Such infregquent,
non-routine types of events shcould not be forced into the
pigecon-hole of an con-going regulateory/permitting program like
RCRA, but rather should properly be left in the domain of CERCLA.
Furthermore, the concern expressed in the ANPR over the
need to quantify "de minimis" levels ignores the fact that a
mature, complex regulatory program is currently in plaﬁe to
address water guality issues under the State Water Pollution

Control Act and the National Pollutant Discharge Eiimination
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System (NPDES) Program. Through the use of monitoring and
reporting reguirements, effiuent limitations, biomonitoring and
other provisions made available in the State water law in its
implementing regulations, the Chief of the Division of Water
Resources has the authority to regulate any peollutant which wila
"harm human health or the environment.

Thus, even ignoring the legal restrictions on the
jurisdiction of the State hazardous waste program, with other
environmental programs already in place for the purpose of.

addressing the clean-up of spill events and general water quality

concerns, it makes no sense to attempt to stretch the scope of
the hazardous waste program to encompass concerns more readily

addressed by other, more appropriate, environmental programs.

3. No Envirconmental Risgsk Is Created from the Adoption
of the Federal Mixture Rule

The ANPR digscusses generally Agency concerns over the
contamination cof groundwater from unlined surface impoundments.
The ANPR goes on to state that "inability to monitor and regulate
[exempt] mixtures may increase environmental risks." First of
all, this comment ignores the limited nature of the exzemption
that exists under the federal language. The exempt mixtures
should generally be less than one percent of the overall
‘wastestream.' See 46 Fed. Reg. 56583 (Nov. ;7, 1981) (disgussing
data provided by CMA). Clearly, the non-hazardous portion of the
wastestream would be a far greater contributor in the event of
groundwater contamination. Secondly, the comment totally ignores

the purpose and goals of the State Water Pollution Control Act.
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As discussed previcusly, this Act seeks the protection of all
State waters, including groundwater. While we recognize that the
State program with regard to the adoption of standards for
groundwater is still developing, both the Department of Natural
-Resources and the Water Resources Board are working diligently to
. adopt groundwater standards for West Virginia. Furthermore, the
Water Resources Board has made it clear that, under the State
Water Pollution Control Act, the Chief of the Water Resources
Division has the authority to act to reguire groundwater
monitoring when there is good cause to believe that contamination
of the groundwater is occurring. All of this authority exists
independent o©f the State Hazardous Waste Management Act. " In

addition to the contravening mandate of W.Va. Code Section

20-5E~5(b), it is inefficient, not to mention presumptucus, of
the Hazardous/S0lid Waste Branch to attempt to regulate under the
hazardous waste law, groundwater which may be contaminated from
essentially non-hazardous waste management facilities because of
perceived inadequacies in the State program for the protection of
groundwater under ‘the State Water Pcllution Control Act.

4. There Is No Evidence That the EPA Mixture Rule Would

Create a Health Risk That Would Reguire the Exempted
Wasteg to be Regulated As Hazardous Waste

The ANPR states that the "EPA mixture rule exemption
levels for spent scolvents are considerably higher than the
recommended levels in water for health protection.” The notice
then cites the exemption level for methylene chloride as 25,000

ppb and compares it with the "recommended health level" of 1.9
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ppb. The Agency goes on to note that assuming a 5% removal
efficiency "the discharge will contain 1,250 ppb of this com-
pound, which is almost 600 times the allowable health protection
level." ANPR at 8. This reasoning is defective and the conclu-
‘sion reached is incorrect for a number of reasons.

-First, the 1.9 ppb number is the EPA ambient water
guality criteria for methylene chloride. It is not, and was
never intended to be an end-of-pipe effluent limitation -
nevertheless, this is how the number is used in the ANPR
illustraticn. Seceond, our members have experienced removal rates
as high as 100% for methylene chloride. This blatant assumption
that other regulatory agencies are not carrying out their
statutory responsibilities has no basis in fact.

On the same point, the ANPR states that "the risk
reducticon associated with the EPA mixture rule is based on
dilution potential in the wastewater treatment system rather than
reduction by treatment since the effect of the wastewater treat~
ment plant on such pollutants is not well understood." ANPR at
9. This statement ignores the following comments by EPA in its
November 17, 1981 rulemaking:

[Tlhe Agency considered the factors listed in

Section 261.11(a)(3) [factors to be considered in

designating a hazardous waste] to make a Jjudgment

atout the concentration of spent solvents for each
group that it deemed would not cause the

wastewater mixture, if improperly managed, to pose

a substantial hazard to human health or the

environment, An important factor in the '

congideration was the reduction of spent solvent
concentrations that typically would be achieved in
the treatment of the wastewater mixture before its

intended or unintended (e.g., subsurface leakage)
release into the environment. The Agency reasoned
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that virtually all of the wastewater mixtures
covered by today's amendment will be given
treatment, and that this treatment will typically
be bilclogical, physical or chemical treatment
capable of reducing the spent solvent
concentrations in the wastewater, particularly at
the low concentrations assured by the limits
selected. The Agency concluded that, if the spent
solvent concentrations in the wastewater mixture
prior to treatment are limited to 1 and 25 ppm,
the wastewater treatment process will typically
reduce these concentrations in any releases of the
wastewater to levels that do not pose a
substantial harm to human health or the
environment. Indeed, effluent guideiines, data
and data submitted by API indicate that wastewater
treatment typically reduces these concentrations
to a range of 10-~100 ppb, levels that approach the
Water Quality Criteria which the Agency considered
as a guide in assessing the relevant factors.

46 Fed. Reg. 56584-85 (Nov. 17, 1981).

Finally, the ANPR states that the "de minimis" loss
provision, without any quantitative limits, can pose health
risks. ANPR at 9. We agree with the Agency-that, under certain
conditions, major spills of hazardous substances to wastewater
treatment facilities may result in some risk of harm to human
health or the environment. However, such spills are not intended
to come within the scope of the "de minimis" exemption. More
significantly, neither DNR nor EPA could issue an NPDES permit
which would create a known health risk. Once again, the state-
ment in the ANPR totally ignores the permitting process under the
‘State Water Pollution Control Act and the Clean Water Act. Where
there are no established health protection standards, the Water
Resources Division Hazardous/Solid Waste Branch, in issuing a
permit, makes a judgment just as if it were establishing

guantitative limits for "de minimis" losses.

16




5. The DNR's Concern Over the Effect of EPA Exempted Waste
Mixtures on Wastewater Treatment Plants Is Unjustified

One of the more illogical comments in the ANPR is the
suggestion that the addition of mixtures exempted under the EPA
mixture rule to wastewater treatment plants will be harmful %o
. biological treatment systems or other treatment units. It seems
clear to us that a manufacturing operation would not have
designed its wastewater treatment-and collection system so that
these mixtures could be easily added and treated in the system,
if there was any likelihood that the additicn of these mixtures
would damage the treatment system. Therefore, as we interpret

this concern expressed in the ANPR, it has no basis in fact.

6. Options Cther Than Adopting EPA Regulations Are
Inappropriate And Ill-Advised

For all the reasons discussed in these comments, other
than the cption of adopting of the federal mixture rule, the
regulatory options presented on pages 11 through 14 of the ANPR
are impractical and unsupportable. There has been no evidence
that the federal rule does not work or that there ig some
scilentifically supportable basis that compels the application of
a different rule for West Virginia.

7. Relief For Industry Must Be Provided In The
Form of Emergency Regulations

The WVMA is particularly concerned with the need for
prompt action to address the defects in West Virginia“é mixture
rule. 0Our members are currently at various stages in the permit-

ting of their hazardous waste facilities. A revision to the
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mixture rule would reduce the efforts associated with permitting
units which handle no hazardous waste other than those which
would be exempt under the federal mixture rule. Furthermore, the
first land disposal ban under HSWA becomes effective November 8,
1986. As mentioned previously, the use of surface impoundments
for treating these waste mixturé;“maf bécome unlawful after that
éate. Finally, the reguirement under HSWA to retrofit or close
surface impoundments by November 1988 compels design and
engineering work to begin immediately if all waste mixtures
treated in State surface impoundments remain hazardous under the
West Virginia progran.

The serious econoemic disruption that would result if
the DNR failed to promptly amend the mixture rule is sufficient
to justify amendment of the rule by emergencf regulation under
the State Administrative Procedures Act. For all these reasons,
amendments to the mizxture rule should be promulgated as emergency

rules.

E. CONCLUSION

The WVMA appreciates this oppogtﬁnity to provide
comments on the ANPR. As in the past, and as evidenced by these
ccmments, our organization is prepared to work cooperatively with
the Agency to develop a reascnable and‘fgsponéible hazardous

_waste program for West Virginia.

Respectfully submitted,

WEST VIRGINIA MANUFACTURERS ASSQCIATION
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3.1.2.2.2.11i I% i & mixdure @f-wasteo—and GRE—DOI—ROFS -
~hazardeus~wastes MHsied #4n Sectisn—3.4—and-hes net been—exeluded—
undexr Sectior—16. It is a mixture of & waste and a hazardous
waste that is listed in Section 3.4 sclely because it exhibits
one or more of the characteristics of hazardous waste identified
in Section 3.3, unless the resultant mixture no longer exhibits
any characteristic of hazardous waste identified in Section 3.3.

. 3.1.2.a.2.3iii It is a mixture of a waste and one or
more hazardous wastes listed in Section 3.4 and has not been
excluded from this paragraph under Section 16 of these
regulations; however, the following mixtures of solid wastes and
hazardous wastes listed in Section 3.4 are not hazardous wastes
(except by application of Sections 3.1.2.a.2.iv or 3.1.2.a.2.1)
if the generator can demonstrate that the mixture consists of
wastewater the discharge of which is subject to regulation under
either W.Va. Code Section 20-5A-1 et seg (including wastewater at
facilities whlch have eliminated the discharge of wastewater)
and:

3.1.2.2.2.1iii.A One or more of the following spent
scolvents listed in Section 3.4.2 - carbon tetrachloride,
tetrachloroethylene, trichoroethylene - provided that the maxzximum
total weekly usage of these solvents (other than the amounts that
can be demonstrated not to be discharged to wastewater) divided
by the average weekly flow of wastewater into the headworks of
the facility's wastewater treatment or pretreatment system does
not exceed 1 part per million; or

2.1.2.2.2.1iii.B One or more of the following spent
solvents listed in Section 3.4.2 -~ methvlene chloride, 1, 1,
l-trichlorocethane, chlorobenzene, o-dichlorobenzene, crescls,
cresylic acid, nitrobenzene, toluene, methyl ethyl ketone, carbon
disulfide, isobutanol, pyridine, spent chloroflucrocarbon
selvents - provided that the mazimum total weekly usage of these
solvents (other than the amounts that can be demcnstrated not to
be discharged tec wastewater) divided by the average weekly flow
of wastewater into the headworks of the facility's wastewater
treatment or pretreatment system does not exceed 25 parts per
million; or

3.1.2.2.,2.4i1i.C One of the following wastes listed in
Section 3.4.3 - heat exchanger bundle cleaning sludge from the
petroleum refining industry (EPA Hazardous Waste No. K050); or

3.1.2.a.1ii.D A discarded commercial chemical product,
or chemical intermediate listed in Section 3.4.4, arising from de
minimis losses of these materizls from manufacturing coperations
in which these materials are used as raw materials or are
produced in the manufacturing process. For purposes of this
subsection, "de minimis" losses include those from normal
material handling operaticns (e.g. spills from the unloading or
transfer of materials from bins or other containers, leaks from
pipes, valves or other devices used to transfer materials); minor




leaks of process equipment, storage tanks or containers; leaks
from well-maintained pump packings and seals; sample purgings:
relief device discharges; discharges from safety showers and
rinsing and cleaning of persconal safety equipment; and rinsate
from empty containers or from containers that are rendered empty

by that rinsing; or

3.1.2.a2.iii.E. Wastewater resulting from laboratory
operations containing toxic (T) wastes listed in Section 3.4,
provided that annualized average flow of laboratory wastewater
does not exceed one percent of total wastewater flow into the
headworks of the facility's wastewater treatment or pre-treatment
system, or provided the wastes, combined annualized average
concentration does not exceed one part per million in the
headworks of the facility's wastewater treatment or pre-treatment
facility. Toxic (T) wastes used in laboratories that are
demonstrated not to be discharged to wastewater are not to be
included in this calculation.

3.1.2.a.4%4~iv It exhibits any of the characteristics of
hazardous waste identified in Secticen 3.3.
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3.1.2.a.ii 1% is a-wmixture of waste—and—ene—or meore- hasardeous.
wastes listed in_Section 3.4 and has.not-been-excluded undor-
Sestion-146;—0% the Director hereby adopts and incorporates by
reference 40 C.F.R. Section 261.3{(a}(2){iii) and (iv) as of the
date specified in Section 1.6.
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1

(b) Any off-specification commereial
chemical product or manufacturing
chemical intermediate which, if it met
specifications, would have the generic
name listed in Tables 3.1-3 and 4, Appen-
dix 3.1.

(c) Any residue remaining in a contain-
er or inner liner removed from a container
that has been used to hold any commercial
chemical product or manufacturing
chemical intermediate having the generic
names listed in Table 3.1-3, Appendix 3.1,
or any container or inner liner that has
been used to hold any off-specification
chemical product and manufacturing
chemical intermediate which, if it met
specifications, would have the generic
name listed in Table 3.1-3, Appendix 3.1,
unless: - :

(1) The container or inner liner has
been triple-rinsed using a solvent capable
of removing the commercial chemical
product or manufacturing chemical inter-
mediate; or

(2) The container or inner liner has
been cleansed by another method that has
been shown in the scientific literature, or
by tests conducted by the generator, 1o
achieve equivalent removal; or

{3} In the case of a container, the inner
liner that preventsd contact of the com-
mercial product or manufacturing chemi-
cz! intermediate with the container has
been removed.

(d) Any residue or contaminated soil,
water or other debris resulting from the
eleanup of 2 spill, into or on any land or
water, of any commercial chemical prod-
uct or manufacturing chemical intermedi-
ate having the peneric name listed in Ta-
bles 3.1-3 and 3.1-4, Appendix 3.1, or any
residut or contaminated soil, water or oth-
¢r debris resulting from the cleanup of a
spill, into or on any land or water, of any
off-specification chemical product and
manufacturing chemical intermediate
which, if it met specifications, would have
the generic rame listed in Tables 3.1-3
and 3.1-4, Appendix 3.1,

{¢) The commercial chemical products
manufacturing chemical intermediates or
off-specification commercial products or
manufacturing chemical intermediates re-

_ferred to in paragraphs (a) through (d) of

this Section, are identified as acute haz-
ardous wastes (H) and are subject 10 the
small quantity exclusion defined in Sec-
ticn 3.03.05. For the convenience of the
regulated community the primary hazard-
ous properties of these materials have been
indicated by the letters T (Toxicity), and

R (Reactivity). Absence of a letter indij-
catas that the compound only is Histed for
acute toxicity, These wastes and their cor-
responding Hazardous Waste Numbers
are listed in Table 3.1-3, Appendix 3.1,
(f) Discarded commercial chemical pro-
ducts, manufacturing chemical interme-
diates, off-specification commercial
chemical products, container residues and
spill residues thereof which are hazardous
wastes but are not identified 25 acutely
hazardous, are listed in Table 3,14, Ap-
pendix 3.1, These listed materials are sub-
ject to the small guantity exclusion de.
fined in Sections 3.03.01 and 3.03.05. For
the convenience of the regulated commu-
nity, the primary hazardous properties of
these materials have been indicated by the

- letters T (Toxicity}, R (Reactivity), I (Ig-

nitability}, and C (Cerrosivity). Absence
of a letter indicates that the compound is
only listed for toxicity.

3,11.05 Mixtures of Solid Waste and
One or More Listed Hazardous Wastes. A
mixture of solid waste and one or more
hazardous wastes listed in this Section is
defined as a hazardous waste {see Section
2.80}). However, the following mixtures
are not hazardous wastes if;

{a) They do not meet the criteriz con-
tained in Sections 2.80(a)(2){1) and (iD);
and

(b} The generator can demonstrate that
the mixture consists of wastewater the
discharge of which is subject to regulation
under either Section 402 or Section
307(b) of the Clean Water Act {including
wastewater at facilities which have elimi.
nated the dischargs of wastewaters); and

(¢} They are tmixtures of such
wastewaters and either of the following:

(1) One or more of the following spent
solvents listed in Table 3.1-1, Appendix
3.1 — carbon tetrachloride, tetrachlor-
otthylene, trichloroethylene — provided
that the maximum total weekly usage of
these solvenis {other than the amounts
that can be demonstrated not to be dis-
charged to wastewater) divided by the
average weekly flow of wastewater into
the headworks of the facility’s wastewater
treatment or pre-treatment system does
not exceed one part per million; or

{2) One or more of the following spent
solvents listed in Table 3.1-1, Appendix
3.i—methylene chioride, 1,1,1-trichlor-
octhane, chlorobenzene, o-dichloroben-
zene, cresols, cresylic acid, nitrobenzene,
toluene, methyl ethyl ketone, carbon disul-
fide, isobutanol, pyridine, spent chloro-

fluorocarbon solvents—provided that the
maximum tota! weekly usage of these sal.
venis (other than the amounts that can be
demonstrated not to be discharged to
wastewater) divided by the average week-
Iy flow of wastewater into the headworks
of the facility’s wastewater treatment or
pre-treatment system does pot exceed 23
past per million; or

{3) Heat exchanger bundle ¢leaning
sludge from the petroleum refining indus.
try (EPA Hazardous Waste Number
K050, Table 3.1-2, Appendix 3.1); or

(4) A discarded commercial chemical
product, or chemical intermediate as de-
scribed in Section 3.11.04 and listed in
Tables 3.1-3 and 3.1-4, Appendix 3.1, aris-
ing from de minimis Josses of these materi-
als from manufacturing operations in
which these materjals are used as raw
materials or are produced in the manufac-
turing process. For the purposes of this
Section, de minimis losses include those
from the normal material bandling oper-
ations (e.g. spills from unleading or trans-
fer of materials from bins or other contain-
ers, leaks from pipes, valves or other
devices used to transfer materials); minor
leaks of process equipment, storage tanks
or containers; leaks from well-maintained
pump packings and seals; sample purg-
ings; reliel device discharges; discharges
frem safety showers and rinsing and clezn-
ing personal safety equipment; and rinsate
from empty containers or from confainers
that are rendered empty by that rinsing;
or

(5) Wastewater resulting from laborato-
ry operations containing toxic wastes (T)
listed in Appendix 3.1, provided either:

(i) The annualized average flow of tabo-
ratory wastewater does not exceed one
pereent of the total wastewater flow into
the headworks of the facility's wastewater
treatment or pre-treatment system, or

(i) combined annualized average con-
centration of such wastes does not excesd
one part per million in the headworks of
the facility’s wastewater treatment or pre-
treatment facility. Toxic (T) waste used in
laboratories that are demonstrated not to
be discharged to wastewater are not to be
included in this caleulation.

3.12 Changes to Identification and List-
ing of Hazardous Wastes

3.12.01 Genera! Changes.

{a) The Administrator may from time
to time add or delete wastes listed in
Subpart D of Par 261, Title 40, Code of
Federal Regulation (40 CFR 261). Upen
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PART 261 —1DENTIFICATION AND
LISTING OF HAZARDOUS WASTE

Suhpart A—General

§261.1 Purpose and scope.

(a) This Part identifies those solid
wastes which are subject to regulation as
hazardous wastes under Parts 262 through
265 and Parts 122 through 124 of these
Regulations and which are subject to the
notification and requirements of 7 Del. C.
£86304, 6306 and 6307,

in this part:

(1) Subpart A defines the terms “solid
waste” and “hazardous waste,” identifies
those wastes which are excluded from reg-
vlation under Parts 262 through 265 and
122 through 124 and establishes special
management requirements for hazardous
waste produced by small quantity gener-
ators and hazardous waste which is used,
reused, recycled or reclaimed.

(2) Subpart B sets forth the criteria
used by DNREC to identify characteris-
tics of hazardous waste and to list particu-
lar hazardous wastes,

(3) Subpart C identifies characteristics
of hazardous waste.

(4) Sutpart D lists particular hazardous
wastes,

{b) This Part identifies only some of the
materials which are hazardous under 7
Del. C. §6310 and §6308.

A material which is not a hazardous
waste identified in this part is still a haz-
ardous waste for purposes of those sections
if:

{1} In the case of 7 Del. C. §6310,
DNREC has reason to believe that the
material may be a hazardous waste within
the meaning of 7 Del. C. §6302(7).

{2) In the case of 7 Del. €. §6308, the
statutory elements are established.

§261.2 Definition of solid waste,

(a) A solid waste is any garbage, refuse,
sludge or any other waste material which
is not excluded under §261.4(a).

{b} An “other waste material” is any sol-
id, liquid, semi-sclid or contained gassous
material, resulting from industrial, com-
mercial, mining or agriculiura) operations,
or from community activities which:

(1) Is discarded or is being accumulated,
stored or physically, chemically or biologi-
cally treated prior to being discarded; or
(2) Has served its original intended use
and sometimes is discarded; or

(3) is » manufacturing or mining by-prod-
uct and sometimes is discarded.

(c} A material is “discarded” if it is aban-
doned (and not used, re-used, reclaimed or
recycled) by being:

(1) Disposed of: or

(2) Burned or incinerated, except where
the material is being burned as a fuel for
the purpose of recovering usable energy:

or

(3) Physically, chemically, or biologically
treated (other than burned or incinerated)
in lieu of or prior to being disposed of.
{d) A material is “disposed of” if it is
discharged, deposited, injected, dumped,
spilled, leaked or placed into or on any
land or water so that such material or any
constituent thersof may enter the environ-
ment or be emitted into the air or dis-
charged into ground or surface waters.
{e) A “manufacturing or mining by-prod-
uct” is @ material that is not one of the
primary products of a particular manufac-
turing or mining operation, is a secondary
and incidental product of the particular
operation and would not be solely and
separately manufactured or mined by the
particular manufacturing or mining oper-
ztion. The term does not include an inter-
mediate manufacturing or mining product
which results from one of the steps in a
manufacturing or- mining process and is
typically processed through the next step
of the process within a short time,

§261.3 Definition of Hazardous Waste,

{a) A solid waste, as defined in §261.2,
is a hazardous waste if:

(1) It is not excluded from regulation as
a hazardous waste under §261.4¢b); and

(2) It meets any of the following
criteria:

(i) Tt exhibits any of the characteristics
of hazardous waste identified in Subpart
C.

(i) It is listed in Subpart D and has not
been excluded from the lists in Subpart D
under Part 260 Subpart C of these
Regulations.

(iii) It is a mixture of a solid waste and
a hazardous waste that is listed in Subpart
D solely because it exhibits one or more of
the characteristics of hazardous waste
identified in Subpart C, unless the resul-
tant mixtare no longer exhibits any char-
acteristic of hazardous waste identified in
Subpart C.

(iv) It is a mixture of solid waste and

one or more hazardous wastes listed in
Subpart D and has not been exclnded
from this paragraph under Part 260 Sub-
part C of these Regulations; however, the
following mixtures of solid wastes and
hazardous wastes listed in Subpart D are
not hazardous wastes (except by applica.
tion of paragraph (8)(2)(1) or (ii) of this
Section) if the generator can demonstrate
that the mixture consists of wastewater
the discharge of which is subject 10 regula-
tion under either Section 402 or Section
307(b) of the Clean Water Act (including
wastewater at facilities which have elimi-
nated ths discharge of wastewater) and:

(A) One or more of the following spent
solvents listed in §261-31—carbon tetra-
chioride, tetrachioroethylene trichloroeth-
ylene—provided that the maximum 1otal
weekly usage of these solvents {other than
the amounts that can be demonstrated not
to be discharged to wastewater) divided by
the average weekly flow of wastewater
into the headworks of the (facility’s
wastewater treaatment or pre-treztment
system does not exceed 1 part per mitlion
or

{B} One or more of the following spent
solvents listed in  §261.31—methylene
chioride, I,1,1-trichioroethane, ¢hioroben-
zene, 0—dichlorobenzene, crescls, eresylic
acid, nitrobenzene, toluene, methyl-
cthylkelone, carbon disulfide, isobutanol,
pyridine, spem chlorofluoro carbon sol-
vents—provided that the maximum total
weekly usage of these solvents (other than
the amounts that can be demonstrated not
to be discharged to wastewater) divided by
the average weekly flow of wastewater
intc the headworks of the facility's
wasiewater (reatment or pre-treatment
system does not exceed 25 parts per mil-
fion: or

{C) One of the following wastes listed in
§261.32—heat exchanger bundle cleaning
sludge form the petroleum refining indus-
try {EPA Hazardous Waste No. K030); or

(D) A discarded commercial chemical
product, or chemical intermediate listed in
§261.33 arising from de minimis losses of
these materials from manufacturing oper-
ations in which these materials are used as
raw materials or are produced in the man-
ufacturing process. For purposes of this
sub.paragraph, *‘de minimis” losses in-
ciude these from normal material han-
dling operations (e.g. spills from the un-




foading or teansfer of materials from bins
or other containers, leaks from pipes,
valves or other devices used to transfer
materials); minor leaks of process equip-
ment storage tanks or containers; leaks
from well-maintained pump packings and
seals; sample purgings; relief device dis-
charges; discharges from safety showers
and rinising and cleaning of personal safe-
ty equipment; and rinsate from empty con-
tainers or from containers that are ren-
dered empty by that rinsing; or

(E) Wastewater resulting from labora-
tory operations containing toxic (T)
wastes listed in Subpart D, provided that
the annualized average flow of laboratory
wastewater does not exceed one percent of
total wastewater flow into the headworks
of the facility’s wastewater treatment or
pre-treatment system, or provided the
wastes, combined annualized average con-
centration does not exceed one part per
million in the headworks of the facility's
wastewater treatment or pre-treatment fa-
cility, Toxic (T) wastes used in laborate-
ries that are demonstrated not to be dis-
charged to wastewater are not 10 be
included in this calculation.

{b) A solid waste which is not excluded
from regulation under paragraph (2)(1) of
this section becomes a hazardous waste
when any of the following events occur.

(1) In the case of a waste listed in
Subpart D, when the waste first meets the
listing description set forth in Subpart D.

(2) In the case of a mixture of solid
wasle andyone or more listed hazardous
wastes, when a hazardous waste listed in
Subpart D is first added to the solid waste.

(3) In the case of any cther waste (in-
cluding a waste mixture), when the waste
exhibits any of the characteristics identi-
fied in Subpar: C.

(c) Unless and until it meets the criteria
of paragraph {d):

(1} A hazardous waste will remain a
hazardous waste.

(2) Any solid waste generated from the
treatment, storage or disposal of a hazard-
ous waste, including any siudge, spill resi-
due, ash, emission contral dust or Jeachate
(but not including precipitation run-off}, is
a hazardous waste. :

{d) Any solid waste described in para-
graph (¢} of this section is not 2 hazardous
waste if it meets the following eriteria:

(1) In the case of any solid waste, it

does not exhibit any of the characteristics
tg hazardous waste identified in Subpan

(2) In the case of a waste which is a
listed waste under Subpart D, contains a
waste listed under Subpart D, or is derived
from a waste listed in Subpart D, it also
has been excluded from paragraph (¢)
under Part 260 Subpart C of these
regulations.

§261.4 Exclusions.

(a) Materials which are not solid
wastes, The following materials are not
solid wastes for the purpose of this Part:

(1) (i) Domestic sewage: and

(i) Any mixture of domestic sewage
and other wastas that passes through a
sewer system to a publicly-owned treat-
ment works for treatment. “Domestic
sewage'’ means untreated sanitary wastes
that pass through & sewer system.

{2) Industrial wastewater discharges

that are point source discharges subject to
regulation under Section 402 of the Clean
Water Act as amended.
{Commment; This exclusion applies only to
the actual point source discharge. 1t does
not exclude industrial wastewaters while
they are being collected, stored or treated
before discharge, nor does it exclude
sludges that are gensrated by industrial
wastewater treatment.)

(3) Irrigation return flows.

(4) Source, special nuclear or by-prod-
uct material as defined by the Atomic
Energy Act of 1954, as amended, 42
U.S.C. 2011 et seq.

(5) Materials subjected to in-situ min-
ing techniques which are not removed
from the ground as part of the extraction
process.

{b) Solid wastes which are not hazard-
ous wastes. The following solid wastes are
nol hazardous waste:

(1) Household waste, including house-
hold waste that has been collected, trans-
parted, stored, treated, disposed, recovered
(e.g., refuse-derived fuel) or reused.
“Household waste™ means any waste ma-
terial {including garbage, trash and sani-
tary wastes in septic tanks) derived frem

. households (including single and multiple

residences, hotels and motels)

(2) Solid wastes generated by any of the
following and which are returned to the
soils as fertilizers:

(i) The growing and harvesting of agri-
cultural crops.

(ii) The raising of animals, including
animal manures.

(3) Mining overburden returned to the
mine site.

{4) Fly ash waste, bottom ash waste,
slag waste, and flue gas emission conirol
waste generated primarily from the com-
bustion of coal or other fossit fuels,

{5) Drilling fluids, produced waters,
and other wastes associated with the ex.
ploration development, or production of
crude oil, patural gas or geothermal
energy.

(6)(i) Wastes which fai! the test for the
characteristics of EP toxicity because
chromium is present or are listed in Sub-
part D due to the presence of chromium
which do not fail the test for the charae-
teristic of EP toxicity for any other con-
stituent or are not listed dus to the pres-
ence of any other constituent, and which
do not fail the test for any other character-
istic, if it is shown by a waste generator or
by waste generators that:

{A) The chromium in the waste is ex-
clusively (or nearly exclusively) trivalent
¢chromium; and

(B) The waste is generated from an
indusirial process which uses trivalent
chromium exclusively, (or nearly exclu-
sively) and the process does not generate
hexavalent chromium; and

(C) the waste is typically and frequent-
ly managed in non-oxidizing
environments,

{ii) Specific wastes which meet the
standard in (b)(6) (i}{A)}, (B) and (C) (so
long as they do not fail the test for the
characteristic of EP toxicity, and do not
fail the test for any other characteristic)
are:

{A) Chrome (blue) trimmings generat-
ed by the following subcategories of the
leather tanning and finishing industry;
hair pulp/chrome tan/retan/ wet finish;
hair save/chrome tan/retan/ wet finish;
retan/wel finish; no beamhouse; through-
the-blue; and shearling.

(B) Chrome (blue) shavings generated
by the following subcategories of the
leather tanning and finishing industry;
hair pulp/chrome tanfretan/wet finish;
hair save/chrome tan/retan/wet finish,
retan/wet finish; no beamhouse; through-
the-blue; and shearling,
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Rule 3. ldentification and Listing of Hazardous
Waste: General

320 1AC 4.1-3-1 Purpose and scope

Sec. 1. (a) 320 JAC 4.1-3 through 320 JAC 4.1-6
identify those sclid wastes which are subjectto regula-
tion as hazardous wastes under 320 [AC 4.1-7 through
820 1AC 4.1-54 and which are subject to the notifica-
tion requirements of 320 JAC 4.1-2. In 320 [AC 4.1-3
through 320 JAC 4.1-6:

(1) 820 IAC 4.1-3 defines the terms “solid waste”

and “hazardous waste,” identifies those wastes

which are excluded from regulation under 320 IAC

4.1-7 through 320 IAC 4.1-54, and establishes

special management requirements for hazardous

waste produced by small guantity generators and
hazardous waste which is used. re-used, recycled, or
reclaimed.

(2) 320IAC 4.1-4 sets forth the eriteria used by the

Board toidentify characteristics of hazardous waste

and to list particular hazardous wastes.

(3) 320 IAC 4.1-5 identifies characteristics of

hazardous waste,

{(4) 320 IAC 4.1-6 lists particular hazardous

wastes.

{b) These Rules identify only some of the materials
whieh are hazardous wastes as defined by IC 13-7-1-
2{17}, including IC 138-7-8.5-3(b). A material which is
not a hazardous waste identified by these Rules is stil}
2 hazardous waste for purposes of those sections if:

{1} In the case of 320 IAC 4.1-55-1, the Board has

reason to believe that the material may be a

hazardous waste within the meaning of IC 13-7-1-

2017). |

(2) In the case of IC 13-7-12-1, the statutery ele-
ments are established.

320 IAC 4.1-3-2 Definition of solid waste

Sec. 2. (a) A solid waste is any garbage, refuse,
sludge, or any other waste material which is not
excluded under 320 JACT 4.1-3-4.

(b) An “other waste material” is any solid, liquid,
semi-solid, or contained gaseous material resulting
from industrial, commercial, mining, or agricultural
operations, or from community activities which:

(1) isdiscarded oris being accumuiated, stored, or
physically, chemically, or biclogically treated prior
to being discarded; or

(2) has served its original intended use and some-
times is discarded; or

(3) is a manufacturing or mining by-produect and
sometimes is discarded.

(¢} A material is“discarded”ifitis abandoned (and
not used, re-used, reclaimed, or recycled) by being:

{1) disposed of: or

(2) burred or incinerated except where the

material is being burned as a fuel for the purpose of

recovering usable energy: or

(3) physically, chemically, or biclogically treated

(other than burned or incineratad) in lieu of or prior

to being disposed of.

{d) A material iz “diposed of” if it is discharged,
deposited, injected, spilled, leaked. or placed intooron
any land or water so that such material or any
constituent thereof may enter the environment or be
emitted into the air or discharged into ground or
surface waters.

(e) A “manufacturing or mining by-produet” is a
material that is not one of the primary products of a
particular manufacturing or mining operation, is a
secondary and incidental product of the particular
operation, and would not be solely and separately
manufactured or mined by the particular manu-
facturing or mining operation, The term does not
include an intermediate manufacturing or mining
product which results from one of the steps in a manu-
facturing or mining process and which istypically pro-
cessed through the next step of the process within a
short time. .

320 TAC 4.1-3-8 Definition of hazardous waste
Sec. 3. (a) A solid waste, as defined in 320 IAC
4.1-3-2, is a hazardous waste if
(1) it is not excluded from regulation as a
hazardous waste under 320 IAC 4.1-3-4(b): and
{2) it meets any of the following criteria:
(i) It exhibits any of the characteristics of
hazardous waste identified in 320 IAC 4.1-5.
(ii) Tt islisted in320IAC 4.1-6 and has not been
excluded from the lists in 320 IAC4.1-8 under 320
JAC 4.1-1-4.




(iii) It is a mixture of a solid waste and a
hazardous waste that is listed in 320 JAC 4.1-6
solely because it exhibits one or more of the
charactaristics of hazardous waste identified in
320 IAC 4.1-5, unless the resultant mixture no
longer exhibits any characteristic of hazardous
waste identified in 320 IAC 4.1-5.
(iv) Itisamixtureofsolid wasteandonecrmore
hazardous wastes listed in 320 IAC 4.1-6 and has
not been excluded from this paragraph under 320
TAC 4.1-1-4; however, the following mixtures of
solid wastes and hazardous wastes listed in 320
JAC 4.1-1-6 are not hazardous wastes (except by
application of paragraph (aX2)(i}or (ii}of thissec-
tion) if the generator can demonstrate that the
mixture consists of wastewater, the discharge of
which is subject to regulation under either See-
tion 402 or Section 307(b) of the Clean Water Act
(33 USC 1342 or 33 USC 1317) (including waste-
water at facilities which have eliminated the dis-
charge of wastewater), and:
{A) One or more of the following spent
solvents listed in 820 IAC 4.1-6-2—carbon
tetrachloride, tetrachloroethylene, trichloro-
ethylene—provided that the maximum total
weekly usage of these solvents (other than the
amounts that can be demonstrated not to he
discharged to wastewater) divided by the
average weekly flow of wastewater inte the
headworks of the facility’s wastewater treat-
ment or pretreatment svstem does not exceed
one part per million; or

{B) One or more of the following spent sol-
vents listed in 320 IAC 4.1-6-2—methylene
chloride, 1, 1, 1-trichloroethane, chloro-
benzene, o-dichlorobenzene, cresols, cresylic
acids, nitrobenzene, toluene, methyl ethyl
ketone, carbon disulfide, isobutanol, pyridine,
spant chloroflorocarbon sclvents—provided
that the maximum total weekly usage of these
solvents (other than the amounts that ean be
demonstrated not to be discharged to waste-
water} divided by the average weekly flow of
wastewater into the headworks of the facility’s
wastewater treatment or pretreatment system
does not exceed 25 parts per million; or

(C) One of the foliowing wastes listed in 320
TIAC 4.1-6-3—heat exchanger bundle cleaning
sludge from the petroleum refining industry
(EPA Hazardous Waste No. X050); or

(D) A discarded commercial chemical
product, or chemical intermediate listed in 320
IAC 4.1.6-4, arising from de minimis losses of
these materials from manufacturing opera-
tions in which these materials are used asraw
materials or are produced in the manufactur-
ing process, For purposes of this subpara-
graph, “de minimis” losses include those from
normal material handling operations (e.g.,
spills from the unloading or transfer of
materials from bins or other containers, leaks
from pipes, valves, or other devices used to
transfer materials); minor leaks of process
equipment, storage tanks, or containers; leak
from well maintained pump packings and
seals; sample purgings; relief device dis-
charges; discharges from safety showers and
rinsing and cleaning of personal safety equip-
ment: and rinsate from empty containers or
from containers that are rendered empty by
that rinsing; or

(E) Wastewater resulting from laboratory
operations containing toxic{T) wastes listed in
320 1AC 4.1-6, provided that the annualized
average flow of laboratory wastewater does
not exceed one percent of total wastewater flow
into the headworks of the facility’s wastewater
treatment or pretreatment sysiem, or pro-
vided the wastes’ combined annualized
average concentration does not exceed one part
per miliion in the headworks of the facility’s
wastewater treatment or pretreatment
facility. Toxic (T) wastes used in laboratories
that are demonstrated not to be discharged to
wastewater are not to be included in this
ealeulation,

(b) A solid waste which is not excluded from
regulation under paragraph (aX1) of this section be-
comes 2 hazardous waste when any of the following
events occur:

(1) In the case of a waste listed in 320 TAC 4.1-6,

when the waste first meets thelisting description set

forth in 320 [AC 4.1-6,




{2} Inthecaseofamixtureofsolid wasteandoneor
more listed hazardous wastes, when a hazardous
waste listed in 320 JAC 4.1-6 is first added to the
solid waste.
(3) In the case of any other waste (including a
waste mixture), when the waste exhibits any of the
characteristics identified in 820 IAC 4.1-5.
(¢) Unless and until it meets the erite.ia of para-
graph (d):,
(1) A hazardous waste will remain & hazardous
waste,
(2X1) Except as otherwise provided in paragraph
(eX2Xii) of this section, any solid waste generated
from the treaiment, storage, or disposal of &
hazardous waste, including any sludge, spill
residue, ash, emission control dust or leachate (but
not including prescription run-off} is & hazardous
waste, }
(ii} The following solid wastes are not hazardous
even though they are generated fromthe treatment,
storage, or disposal of & hazardous waste, unless
they exhibit one or more of the characteristies of
hazardous waste: (A) Waste pickle liquor sludge
generated by lime stablization of spent pickle liquor
from the iron and stee!l industry (SIC codes 331 and
332).

{(d) Any solid waste described in paragraph (c) of
this section is not a hazardous waste if it meets the
following criteria:

(1} Inthecaseof anysolid waste,itdoesnotexhibit

any of the characteristics of hazardous waste identi-

fied in 320 IAC 4.1-5.

(2} In the case of a waste which is alisted waste in

320IAC 4.1-8, contains awaste listed in320IAC 4.1-

8, or is derived from a waste listed in 320 IAC 4.1-6,

it also has been excluded from paragraph (¢}

pursuant to 320 IAC 4.1-1.

320 IAC 4.1-3-4 Exclusions

Sec. 4. (a) Materials which are not solid wastes.
The following materials are not solid wastes for the
purposes of 320 IAC 4.1-3 to 320 IAC 4.1-6: '

{1Xi) Domestic sewage; and

(i) Any mixtere of domestic sewage and other

wastes that passed through a sewer system to a

publicly-owned treatment works (POTW) for treat-

ment. “Domestic sewage” means untreated sanitary
wastes that pass through a sewer system.

(2) Industrial wastewater discharges that are
point source dischargas subject to regulation under
Section 402 of the Clean Water Act (33 USC 1342),
as amended.

[Note: This exclusion applies only to the actual point
source discharge. It does not exclude industrial waste-
waters while they are being collected, stored, or
treated before discharge, nor does it exclude sludges
that are generated by industrial wastewater
treatment.]

{3) Irrigation return flows.

(4) Source, specialnuclear, or by-product material

as defined by the Atomic Energy Act of 1954, as

amended, 42 U.S.C. 2011, et seq.

(8) Materials subjected to in-situ mining

techniques which are not removed from the ground
as part of the extraction process.

(b) Solid wastes which are not hazardous wastes.
The following solid wastes are not hazardous wastes:
(1) Household waste, including household waste
that has been collected, transported, stored, treated,
disposed, recovered (e.g., refuse-derived fuel), or
reused. “Household waste” mean any waste
material (including garbage, trash, and sanitary
wastes in septic tanks) derived from households
(including single and multiple residenees, hotels,
and moteals).
(2) Solid wastes generated by any of the following
and which are returned to the soils as fertilizers:
(i) The growing and harvesting of agricultural
crops.
(i) The raising of animals, including animal
manure.
(3) Mining overburden returned to the mine site.
(4) Fly ash waste, bottom ash waste, slag waste,
and flue gas emission control waste generated
primarily from the combustion of coal or other fossil
fuels.
(3) Drilling fluids, produced waters, and other
wastes associated with the exploration, develop-
ment, or production of crude oil, natural gas, or geo-
‘thermal energy.
(6)(1) Wastes which fail the test for the
characteristic of EP toxicity because chromium is




OHIO




(%) All submissions required by this
paragraph must be certified on behalf of
the applicant by the signature of a person
authorized te sign a permit application or
2 report under rule 3745-50-42 of the
Administrative Code.

{10) Based on the results of the trial
burn, the operating requirements shall be
set in the final permit according to rule
3745-57-45 of the Administrative Code.

(C) For the purposes of allowing oper-
ation of a new hazardous waste inciner-
ator following completion of the trial burn
and prior 1o final modification of the per-
mit conditions to reflect the trial burn
results, the permit may contain conditions,
including but not limited to allowable
wasle feeds and operating conditions suffi-
cient 10 meet the requirements of rule
3745.57-45 of the Administrative Code, in
the permit 1o 2 new hazardous waste incin-
erator. These permit conditions will be
effective for the minimum time required
to complete sample analysis, data compu-
tation and submission of the trial burn
results by the applicant, and modification
of the facility permi:,

(1) Applicants must submit a state-
ment, with “part B” of the permit applica-
tion, which identifies the conditions neces-
sary to operate in compliance with the
performance standards of rule 3745.57-43
of the Administrative Code during this
period. This statement should include, at 2
minimum, restrictions on waste ¢onstitu-
ents, waste feed rates, and the opsrating
parameters in rule 3745-57-45 of the Ad-
ministrative Code,

{2) The director will review this state-
ment and any other relevant information
submitted with *“part B” of the permit
application and recommend those require-
ments for this period most likely to mest
the performance stzndards of rule 3745
57-43 of the Administrative Code based
on his engineering judgment, ’

(D) For the purposes of determining
feasibility of compliance with the perfor-
mance standards of rule 3745-57-43 of the
Administrative Code and of determining
adequate operating conditions under rule
3745.57-45 of the Administrative Code,
the applicant for a permit 10 an existing
hazardous waste incinérator may prepare
and submit a trial burn plan and perform
a trial burn in accordance with paragraphs
(B)(2) 10 (B)(9) of this rule. Applicants

who submit trial burn plans and receive
approval befors submission of a permit
application must completz the trial burn
and submit the results, specified in para-
graph (B)(6) of this rule, with “part B* of
the permit application. If completion of
Lthis process conflicts with the date set for
submission of the “part b" application, the
applicant must contact the director to es-
tablish a later date for submission of the
“part B” application or the trial burn re-
sults, If the applicant submits a trial burn
plan with “part B™ of the permit applica-
tion, the trial burn must be conducted and
the results submitted within a time period
1o be specified by the director.

745-51-01 Purpose and scope. This
chapter identifies those wastes which are
subject to regulation as hazardous wastes.

(Comment: Generators and transporters
of hazardous waste and hazardous waste
facilities are required to notify U.S. EPA
of such activity pursuant to section 3010
of the Resource Conservation and Recov-
ery Act, U.S. EPA will provide such infor-
mation to Ohio EPA.)

3745-51-02 Definition of Waste .

{A) A “wasle" is any garbage, refuse,
sludge or any other waste material which
is not excluded under paragraph (A) of
rule 3745-51-04 of the Administrative
Code.

(B) An “other waste material™ is any
solid. liquid, semi-solid or contained gas-
eous material, resulting from industrial,
commercial. mining or agricultural oper-
ations, or from communition activities
which:

. {1} Is discarded or is being accumulat-

ed, stored or physically, chemicatly or bio-
logically treated prior to being discarded:

{2) Has served its original intended use
and sometimes is discarded: or

(3) [s a2 manufacturing or mining by-
product and semetimes is discarded.

(CY A material is *“*discarded™ if it is
abandoned (and not used, reused, re-
claimed or recycled) by being:

(1) Disposed of

(2) Burned or incinerated, except where
the material is being burned as a fuel for
the purpose of recovering usable energy:
or

{3) Physically, chemically, or biologi-
cally treated {other than burned or incin-
erated) in lieu of or prior to being disposed
of.

(D) A meterial is “disposed of™ i it is
discharged, deposited, injected, dumped,
spilled, leaked or placed into or on any
land or water so that such material or any
constituent thereof may enter the environ-
ment or be emitted into the air or dis-
charged into ground or surface waters.

(E) A “manufacturing or mining by-
product™ is a material that is not one of
the primary products of 2 particular man-
ufacturing or mining operation, is a secon-
dary and incidental product of the particu-
lar operation and would not be solely and
separately manufactured or mined by the
particular manufacturing or mining oper-
ation. The term does not include an inter-
mediate manufacturing or mining product
which results from one of the steps in a
manufacturing or mining process and is
typically processed through the next stzp
of the process within a short time.

3745-51-03 Definition of Hazardous
Waste.

(A) A waste, as defined in rule 3745-
51-02 of the Administrative Code, is a
hazardous waste if:

(1} It is not excluded from regula-
tion as a hazurdous waste under paragr-
uph (B) of rule 3745-51-04 of the Admin-
istrative Cade, and

{2} 3t mecots any of the following
criteria;

(a) It exhibits any of the characteristics
of hazardous waste identified in rules
3745-51-20 to 3745-51-24 of the Adminis-
trative Code.

{b) It is listed in 40 CFR Sacticns
261.31 to 261,33, as amended, as a haz-
ardous waste.

(c) It is listed in this chapter as a
hazardous waste.

(d) Tt is & mixtere of a waste and a
hazardous waste that is listed in 40 CFR
Sections 261.31 10 261.33, as amended, or
in this chapter solely because it exhibits
one or more of the characteristics of haz-
ardous waste identified in 40 CFR Sec-
Lions 261.20 to 261.24 or in rules 3745.51-
20 to 3745-51-24 of the Administrative
Code, unless the resultant mixture no
longer exhibits any characteristic of haz-
ardous waste identified in 40 CFR See-
tions 261.20 t0 261.24 or in rules 37435.51-
20 to 3745-51-24 of the Adminisirative
Code.

(2} Tt is a mixture of waste and one or
more hazardous wastes listed in 40 CFR




Scotion 261.31 to 261,33, as amended, or
in this chapter; however, the following
mixtures of wastes and hazardous wastes
listed in 40 CFR Section 261.31 to 261.33,
as amended, or in this chapter are not
hazardous wastes (except by application
of paragraphs (A)(2)(a) to (A)(2)}(c) of
this rule) if the generator can demonstrate
that the mixture consisis of wastewater,
the discharge of which is subject to regula-
tion under either Section 402 or Section
307(b) of the Clean Water Act (including
wastewater at facilities which have elimi-
nated the discharge of wastewater) and;

(i) One or more of the following spent
solvents listed in 40 CFR Section 261.31
— carbon 1etrachloride, tetrachloreethy-
lene, trichloroethylens — provided that
the maximum total weekly usage of these
solvents {other than the amounts that can
be demonstrated not to be discharged to
wastewater) divided by the average weck-
ly flow of wastewater into the headwarks
of the facility’s wastewater treatment or
pretreatment system does not exceed one
part per million; or

(il) One or mare of the following spent
solvents listed in 40 CFR Section 261.31
— methylene chloride, 1, 1, I-trichlor-
octhane, chlorobenzene, o=dichloroben-
zene, cresols, cresvlic acid, nitrobenzene,
toluene, methyl ethyl ketone, carbon disul-
fide, isobutanocl, pyridine, spent chlore-
flucrocarbon solvents — provided that the
maximum tota] weekly usage of these sol-
vents (other than the amounts that can be
demonstrated not to be discharged to
wastewater) divided by the average week-
Iy flow of wastewatser inio the headworks
of the facility’s wastewater treatment or
pretreatment system does not exceed
twenty-five parts per million; or

(iil) One of the following wastes listed
in 40 CFR Section 261.32 — heat ex-
changer bundle cleaning sludge from the
petroleum refining industry “"EPA Haz-
ardous Waste No. K050™; or

{iv) A discarded commercial chemical
product, or chernical intermediate listed in
40 CFR Section 261.33, arising from de-
minimis losses of these materials from
manufacturing operations in which these
materials are used as raw materials or are
produced in the manufacturing process.
For purposes of this paragraph, “de mini-
mis losses” include those from normal ma-
terial handling operations {&.g., spills from

the yrloading or transfer of materials
from bins or other containers, leaks from
pipes, valves or other devices used to
transfer materials); minor leaks of process
equipment, siorage tanks Or containers;
leaks from well-maintained pump pack-
ings and seals; sample purgings; relief de-
vice discharges; discharges from safety
showers and rinsing and cleaning of per-
sonal safety equipment; and rinsate from
empty containers or {from containers that
are rendered empty by that rinsing; or

(v) Wastewater resulting from laborato-
ry operations containing toxic (T) wastes
listed in 40 CFR Sections 261.31 to
261.33, a5 amended, or in this chapter,
provided that the annualized average flow
of laboratory wastewater does not exceed
one percent of total wastewater flow into
the headworks of the facility's wastewater
treatment or pretreatment system, or pro-
vided the wasies’ combined annualized
average concentration does nat exceed one
part per million in the headworks of the
facility’s wastewater treatment or pre-
treatment lacility. Toxie (T) wastes used
in laboratories that are demonstrated not
to be discharged to wastewater are not to
be included in this calculation,

"(B) A waste which is not excluded from
regulation under paragraph (A) (1) of this
rule becomes a hazardous waste when any
of the following events occur:

(1) In the case of a waste listed in this
chapter or in 40 CFR Sections 261.31
through 261.33, as amended, as a hazard-
ous waste, when the waste first meets such
listing description.

{2} In the case of a mixture of waste
and one or more listed hazardous wastes,
when a hazardous waste listed in this
chapter is first added 10 the waste.

(3) In the case of any other waste (in-
cluding a waste mixture), when the waste
exhibits any of the characteristics identi-
fied in rules 3745-51-20 to 3745-51.24 of
the Administrative Code.

(C) Unless and until it meets the crite-
riza of paragraph (D) of this rule:

{1} A hazardous waste will remain a
haozardous waste,

{2){a) Except as otherwise provided in
paragraph (C)(2)(b) of this rule, any
waste generated from the treatment, stor-
age or disposal of a hazardous waste, in-
cluding any sludge, spill residue, ash,
emission control dust or leachate, but not

including precipitation runoff, iz a har-
srdous waste.,

{b) The following wastes are not haz-
ardous even though they are generated
from the treatment, storage, or disposal of
a hazardous waste, unless they exhibit one
or more of the characteristics of hazardous
waste: {A) waste pickle liquor sludge gen-
erated by lime stabilization of spent pickie
liguor from the iron and steel industry
{S1C codes 331 and 332).

{D) Any waste described in paragraph
(C) of this rule is not a hazardous waste if
it meets the following criteria:

(1) It does not exhibit any of the char-
acteristics of hazardous waste identified
in rules 3745-51-20 to 3745-51-24 of the
Administrative Code, and

(2) In the case of & waste which is listed
as & hazardous waste in this chapter or in
40 CFR Section 261.31 to 261.33, as
amended, contains such a hazardous
waste, or is derived from such a hazardous
waste, such hazardous waste has been ex-
cluded pursuznt to 40 CFR Section
260.20 and 260.22.

(E) The burden of proof in demonstrat-
ing that a waste is not hazardous pursuant
to paragraph (D) of this rule shall be upon
the person making such claim,

{F) The director shall advise the public
of changes to the lists of hazardous wastes
in this chapter, in 46 CFR Sections 261.31
to 261.33 and of exclusions persuant to 40
CFR Section 260.22

3745-51-04 Exclusions.

(A} The (ollowing materials are not
wastes for the purpose of this chapten:

{1} Domestic sewage; and

(2) Any mixture of domestic sewage
and other wastes that passes through a
sewer system to a publicly-owned treat-
ment works for treatment.

(b) As used in this chapter, “domestic
sewage™ means unireated sanitary wastes
that pass thorugh a sewer system.

(2) Industria! wastewater discharges
that are point source discharges subject to
regulation under Section 402 of the Clean
Water Act except discharges of hazardous
waste in underground injection wells. This
exclusion applies only to the actual point
source discharge. It does not exclude in-
dustrial wastewaters while they are being
coilected, stored or trsated before dis-
charge, nor does it exclude sludges that
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Commissioner and such information must
be transmitted by the document control
officer in accordance with part (¢}2 of this
paragraph. The person submitting the Pro-
prietary Information shall be notified
when such occurs.

(e} Release 1o EPA — Notwithstanding
any requirement of this paragraph seem-
ingly to the contrary, Proprietary Informa-
tion may be released to the U.S. Environ-
mental Protection Agency in connection
with the Commissioner’s or Board's imple~
mentation or his or its responsibilities pur-
suant 1o the Act or as necessary to comply
with federal Jaw. Any such release of Pro-
prietary Information to EPA, however,
will be made with a confidentiality claim
and shall be accompanied by the written
statement received by the Department
pursuant to subpart (a)2(viii} of this para-
graph. Any transmitial of Proprietary In-
formation to EPA shall be subjsct o the
requirements of subparagraph {d) of this
paragraph. The Commissioner shall notify
the submitter of Proprietary Information
of the release of such information 1o EPA
as soon as practicable — 1o be no later
than 3 days after such release — following
receipt of EPA's request for the
information.

1200-1-11-.02. IDENTIFICATION AND
LISTING OF HAZARDOLS WASTE

(1) General

{a) Purpose and Scope—This Rule
identified” those wastes which are sub-
ject to regulation as hazardous wastes
under these Rules, In this Rule:

I. Paragraph (1) defines the terms
**wastes’” and ““hazardous waste,’’ iden-
tified those wastes which are excluded
from regulation under these Rules
ar portions of these Rules and estab-
lishes special management  require-
ments for hazardous waste produced by
small quantity generators and hazardous
waste which is used, re-used, recycled or
reclaimed. i

2. Paragraph (2} sets forth the cri-
teria used by the Department 1o identify
characteristics of hazardous waste and
to list particular hazardous wastes,

3. Paragraph (3) identifies characteris-
tics of hazardous waste, )

4. Paragraph (4) lists particular hazar-
dous wastes.

(b} Definition of Waste -

1. A-*'waste” is any garbage, refuse,
sludge or any other waste material which
is not excluded under part (d)i of this
paragraph,

2. An ‘‘other waste material’ is any
solid, liquid, semi-solid or contzined
gaseous material, resulting from indus-
trial, commercial, mining or agncu[lural
operations, or {rom community actw:ues
which:

(i) Is discarded or is being accumu-
fated, stored or physically, chemically
or biologically treated pnor to being
discarded; or

(i) Has served its original intended use
and sometimes is discarded: or *

(iii} Is & manufacturing or mining
by-product and sometimes is discarded.

3. A material is “‘discarded” if it is
abandoned (and not beneficially or
legitimately ussd, re-used, reciaimed or
recycled) by being subjected to:

(1) Disposal; or

(i) Burning or incineration, except
where the material is being burned as a
fuel for the purpose of recovering usable
energy; or

(iii) Physical, chemical, or biological
treatment (other than burning or incin-
eration) in lieu of or prior to disposal.

4. A “‘mznufacturing or mining by~
product’ is a material that is not one
of the primary products of a particular
manufacturing or mining operation, is
a secondary and incidental preduct of the
particular operation and would not be
solely and separately manufactured or
mined by the particular manufacturing or
minicg operation, The terrn does mot
include an intermediate manufacturing
or mining produgt which results from
one cf the steps in z manufacturing or
mining proeess and is typically pro-
cessed through the next step of the
process within a short time.

(¢} Definirion of Hazardous Waste

1, A waste, as defined in subparagraph
(by of this paragraph is 2 hazardous
wasle if: .

{iy It is not excluded from regulation
as a hazardous waste under part {d)2
of this paragraph; and

(u) It meets any of the fol]owmg
criteria;

(1) Tt exhibits any of the charactcrlsucs
of hazardous waste identified in para-
graph (3) -

{I1) 1t is listed in paragraph {#4) and has
not beer excluded from the lists in that
paragraph under-Rule 1200-1-11-01(3):

(I11) It it & mixture of & waste and a
bazardous waste that is listed in para-
graph {4) solely because it exhibits one or
mere of the characteristics of bazardous
waste identified in paragraph (3), unless
the resultant mixture no longer exhibits
any characteristic of hazardous waste
identified in paragrsph (3).

(IV) It is a mixture of waste and one or
more hazardous wastes listed in paragraph
{4) snd has not been excluded from being
a hazardous waste under Rule 1200-1-11-
01(3); however, the following mixtures of
waste and hazardous wastes listed in para-
graph (4) are not hazardous wastes (gx-
cept by application of items (I) or (II) of
this subpart) if the generator can demon-
strate that the mixture consists of
wastewater the discharge of which is sub-
ject to regulation under TCA 69-3-101 et.
s2q. (including wastewater at facilities
which have ¢liminated the discharge of
wastewater) and, as applicable,;

1. One or more of the following spent
solvents listed in subparagraph (4)(b) -
carbon tetrachioride, tetrachloroethylens,
trichloroethylene - pravided that the maxi-
mum total weekly usage of these solvents
{other than the amounts that can be dem-
onstrated not be discharged to waste- wa-
ter) divided by the average weekly Sow of
wastewater into the headworks of the fa-
cility’s wastewater treatment or pre-treat-
ment system does not exceed 1 part per
million; or

1. Ore or more of the following spent
solvents listed in subparagraph (d4}(b) -
methylene chioride, 1,1,1 +trichloroethane,
chlorobenzene, o-dichlorobenzene, cresols,
cresylic acid, nitrobenzene, toluene, meth-
yi cthyl ketone, carbon disulfide, isobu-
tancl, pyridine, spent chloroflucrocarbon
solvents -provided that the maximum total
weekly usage of these solvents (other than
the amounts that can be demonstrated not
to be discharged to wastewater) divided by
the average weekly flow of wastewater
into the headworks of the facility's
wastewater treatment or pre-treatment
system does not excesd 23 parts per mil-
Tion; or

III. One of the following wastes listed in

subparagraph (4)(c} - heat exchanger bun-
die cleaning sludge from the petroleum
refining industry (Hazardous Waste Code
K050); or
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IV. A discarded commercial chemical
product, or chemical intermediate listed in
subparagraph (4){d), arising from de min-
imis losses of these materials from manu-
facturing operations in which thess mate-
rials are used as raw materials or are
produced in the manufacturing process.
For purpase of this subitem, “de minimis"
losses include those from normal material
handling operations (e.g., spills from the
unloading or transfer of materials from
bins or other containers, leaks from pipes,
valves, or other devices used to transfer
materials); minor feaks of process equip-
ment, storage tanks or containers; leaks
from weli-maintained pump packings and
seals; sample purgings; relief device dis-
charges; discharges from safety showers
and rinsing and clezning of personal safety
equipment; and rinsate from empty con-
tainers or from containers that are ren-
dered empty by that rinsing; or

V. Wastewater resulting from laborato-
ry operations containing toxic (T) wastes
listed in paragraph (4), provided that the
annualized average flow of laboratery
wastewater does not cxceed one pereent of
total wastewater flow into the headworks
of the facility’s wastewater treatment or
pre-treatment, system, or provided the
wastes’ combined annualized average con-
centration does not exceed one part per
million in the headworks of the facility's
wastewater (reatiment or pre-tréatment fa-
cility. Toxic (T) wastes used in laborato-
ries that are demonstrated not to be dis-
charged to wastewater are not to be
included in this caleulation.

2. A waste which is not excluded from
regulation under subpart (i) ‘of this
subparagraph becomes a hazardous
waste when any of the following events
ocCur: -

(i} In the case of a waste listed in
paragraph (4}, when the waste first meets
the listing description set forth in
paragraph (4) '

(i) In the case of a mixture of waste
and one or more listed hazardeus
wastes, when z hazardous waste listed
in paragraph (4} is first added 1o the
wasle, ,

(3i1) In the case of any other waste (in-
cluding a waste mixiure), when the waste
exhibits any eof the characteristics
identified in paragraph (3).

3. Unless and until it meets the
criteria of part 4 below:

(i A hazardous waste will remain a
hazardous waste,

(i) Any waste penerated from the
treatment, storage or disposal of a
hazardous waste, including any studge,
spill residue, ash, emission control dust

or leachate (but not including pre-
cipitation run-off), is a hazardous
waste.

4, Any waste described in part 3 of
this subparagraph is not a hazardous
waste if it meets the following criteria;

(i) In the case of any waste, it does not
exhibit any of the characteristics of
hazardous waste identified in paragraph
(3).

(ii) In the case of a waste which is a
listed waste under paragraph (4), con-
tains a wasie{s) listed under paragraph
(4) or is derived from a waste listed in
paragraph {(4) it also has been excluded
frem part 3 of thiz subparagraph under
Rule 1200-1-11-.01(3).

(d) Exclusions

. Marerigls Which Are Not Wastes—
The following materials are not wastes
for the purpose of this Rule:

(1) ¢I) Domestic sewage: and

(I1) Any mixture of domestic sewage
and other wastes that passes through a
sewer system to a publicly-owned treal-
ment works for treatment,

NOTE—"Domastic sewage’ means
untreated sanitary wastes that pass
through a sewer system (Interim final).

(i) Industrial wastewater discharges
that are point source discharges sub-
ject to permits under TCA 6%-3-101 et
seq.

(Comment: This exclusion applies only
to the actua! point source discharge It
does not exclude industrial wastewaters
while they are being collected, stored or
treated before discharge, nor does it
exclude sludges that are generated by
industrial wastewzler {reatment.)

(iii) Irrigation return flows.

(iv) Source, special nuclear or by-
product material as defined by the
Atomic  Energy Act of 1933, as
amended, 42 U.5,C. 2011 et seq.

{v} Materials subjected to in-situ min-
ing technigues which are not removed
from the ground as part of the ex-
traction process.

2. Wasies Which Are Not Hazardous
Wastes—The following wasies are not
hazardous wastes:

(i} Houschold waste, including house-
hold waste that has been collected, trans-
ported, stored, treated, disposed, recov-
ered (e.g., refuse-derived fuel) or reused.
“Household waste™ means any waste ma-
terial (including garbage, trash and sani-
tary wastes in septic tanks) derived from
househelds (including single and multiple
residences, hotels and motels.)

(iiy The following wastes generated
within & farm and incidental {o the oper-
ation of that farm;

{f) Wastes from the growing and har-
vesting of agricultural crops or from the
raising of animals (including animal ma-
nures), which are returned to the soil as
fertlizers; and

(I1) Waste pesticides, provided the
farmer triple-rinses cach emptied pesticide
container (using s capable solvent) and
disposes of the pesticide residues on his
own farm in & manner consistent with the
disposal instruction on the pesticide label,

(iii) Mining overburden returned to the
mine site.

(iv) Waste which consists of discarded
wood or wood products which fails the test
for the characteristic of EP toxicity
and which is not a hazardous waste for
any other reason if the waste is generated
by persons who utilize the arsenical-
treated wood and wood products for
these materials® intended end use.

(v) Wastes which fail the test for the
characteristic of EP toxicity because chro-
mium is present or are listed in paragraph
(4) of this Rule due 1o the presencs of
chromium, which do not fail the test for
the characteristic of EP toxicity for any
other constituent or are not listed due to
the presence of eny sther constituent, and
which do not fail the test for any other
characteristic, if it is shown by a waste
generator or by waste generators that:

I} The chromium in the waste is exclu-
sively ($5% or greater) trivalent chromi-
um; and

(I} The waste is generated from an
industrial process which uses trivalent
chromium exclusively (95% or greater)
and the process does not generate hexava-
lent ¢chromium; and

(1II) The waste is managed in non-
oxidizing environments.

{(vi) Specific wastes which meet the
standard in subpart (v} of this part (so
long as they do not fail the test for the
characteristic of EP toxicity, and do not
fail the test for any other characteristic)
arc:

(1} Chrome (blue) trimmings generated
by the following subcategories of the
leather tanning and finishing industry:
hair pulp/chrome tan/retan/wet finish;
retan/wet finish no beamhouse; through-
the-blue; and shearling.

(Il) Chrome (blue) shavings generated
by the foliowing subcategories of the
leather tanning and finishing industry:
hair pulp/chrome tan/retan/wet finish;
bair save/chrome tan/retan wet finish; re-
tan/wet finish; no beamhouse; through-
the-blue; shearling,

(I1I) Buffing dust generated by the fol-
lowing subcategories of the leather tanning
and finishing industry: hair pulp/chrome
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R.61-79.261 IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE
R.61-79.261 Subpart A GENERAL

261.1 Purpose and scope.

(a) This regulation identifies those golid
wastes which sre subject to or exempt
from regulation a5 hazardoys wastes vn-
der Regulations R.61-79.124, R.61-
79.262, R.61-79.263, R.61-79.264, R.61-
79.265 and R.61-79.270.

{1) Subpart A defines the terms “solid
waste” and “hazardous waste,” identifies
those wastes which are excluded from reg-
ulation and establishes special manage-
ment requirements for hazardous waste
produced by small gquantity generators
and hazardous waste produced by small
quantity generaters and hazardous waste
which iz wused, reused, recycled, or
reclaimed.

(2) Subpart B sets forth the ¢riteria to
identify characteristics of hazardous waste
and to list particular bazardous wastes.

(3) Subpart C identifies characteristics
of hazardous waste,

(4) Subpzrt D lists particular hazardous
wastes.

(b) A material which is not a hazardous
waste identified in this regulation is still a
hazardous waste for purposes of these sec-
tions if the Department has reason to
believe that the material may be a hazard-
ous waste within the meaning of Section
44-56-20(6) of the 5.C. Code of Laws of
1976, as amended.

261.2 Definition of solid waste

(2) A solid waste s any garbage, refuse,
sludge or any other waste material which
is not excluded under Section 261.4{a)
below,

(b) An "other waste material” is any
solid, NHquid, semi-solid or contained gas-
cous material, resulting from industrial,
commercial, mining or agricultural oper-
ations, or from community activities
which: :

(1) Is discarded or is being accumulat-
ed, stored or physically, chemically or bio-
logically treated prior to being discarded;
or

{2) Has served its original intended use
and sometimes is discarded, or

(3) Is a manufacturing or mining by-
product and sometimes is discarded.

(¢} A material is “discarded™ if it is
abandoned (and not used, re-used, re-
¢laimed or recycled) by being:

{1) Disposed of; or

(2} Burned cr incincrated, except where
the material it bing burned as 2 fuel for
the purpose of recovering usable energy;

or

(3) Physically, chemically, or biclogica!-
ly treated (other than burned or incinerat-
ed) in lievw of or prior to being disposed of.

(d) A material is “disposal of” if it is
discharged, deposited, injected, dumped,
spilled, leaked or placed into or en any
land or water so that such material or any
constitutent thereof may enter the envi-
rooment or be emitted into the air or
discharged into ground or surface waters.

{¢) A “manufacturing or mining by-
product” is & material that is not one of
the primary products of a particular man-
ufacturing or mining operation, is & sec-
ondary and incidental product of the par-
ticular operation and would not be solely
and scparately manufactured or mined by
the particylar manufacturing or mining
operations. The term does not include an
intermeditate mancfacturing or mining
product which results from one of the
steps in a manufacturing process and is
typically processed through the next step
of the process within a short time.

261.3 Definitions of hazsrdous waste

{2) A solid waste, as defined in Section
261.2 above is 2 hazardous waste if:

(1) It is not excluded from regulation as
a hazardous waste under Section 261.4(b)
below; and

(2) It meets any of the following
criteria; )

(i) It exhibits any of the characteristics
of hazardous waste identified in Subpart
C below,

(if) It is listed in Subpart D below and
has not been excluded from the lists in
Subpart D below and under R.61-79.260
Subpart C Sections 260,20 and 260.22 of
these Regulations.

(iii) It is a mixture of a solid waste and
a hazardous waste that is listed in Subpart
D below solely because it exhibits one or
more of the characteristics of hazardous
waste identified in Subpart C below unless
the resultant mixture no longer exhibits
any characteristics of hazardous waste
identified in Subpart C.

{iv) It is a mixture of solid waste and
one or more hazardous waste listed in
Subpart D below, and has not been ex-
cluded from this paragraph under R.61-

79.260 Subpart C Sections 260.20 and
260.22 of these Regulations; however, the
following mixtures of solid wastes and
hazardous wstes listed in Subpart D below
are not hazardous wastes {(except by appli-
cation of paragraph (2)(2)(i) or (ii) of this
Section) if the generator can demonstrate
that the mixture consists of wastewater
the discharge of which is subject to regula-
tions under the 85.C. Pollution Contro! Act
Section 48-1-10 et seq., of the 5.C. Code
of Laws of 1976, as amended; and

{A) One or more of the following spent
solvents listed in Section 261.31 below —
carbon tetrachloride, tetrachlorethylene,
trichoroethylene — provided that the
maximum total weekly usage of these sol-
vents (other than the amcunts that can be
demonstrated not to be discharged to
wastewater) divided by the average week-
ly flow of wastewater into the headworks
of the facility’s wastewater treatment or
pre-treatment system does not exceed |
part per million; or

(B) One or more of the following spent
solvents listed in Section 261.3! below —
methylene chloride, 1,1, 1-trichioroethane,
chlorobenzene, o-dicklorobenzene, cresols,
cresylic acid, nitrobenzene, toluene, meth-
y! ethy! ketone, carbon disulfide, isobu-
tanol, pyridine, spent chlorofluorocarben
solvents — provided that the maximum
total weekly usage of these solvents (other
than the amounts that can be demonstrat-
ed not be discharged to wastewater) divid-
ed by the average weekly flow of
wastiewater into the headwoerks of the fa-
cility’s wastewater {reatment or pre-treat-
ment system does not exceed 25 parts per
million; or

(C) One of the following wastes listed in
Section 261.32 below — heat exchanger
bundle cleaning sludge from the petrole.
um refining industry (Hazardous Waste
No K050); or

(D} A discarded commerica! chemical
product, or chemical intermediate listed in
Section 261.33, arising from de minimis
losses of these materials from manufactur-
ing operations in which these materials are
used as raw materials or are produced in
the manucfacturing process. For purposes
of this subparagraph, “de minimis" losses
include those from normal material han-
dling operations (e.g. spills from the un-
leading or transfer of materials from bins
or other containers, leaks from pipes,
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valves or other devices used to transfer
materials); minor leaks of process equip-
menl, storage tanks or containers; leaks
from well-maintained pump packings and
scals; sample purgings; relief device dis-
.charges; discharges from safety showers
and rinsing 2nd cleaning of personal safety
equipment; and rinsate from empty con-
tainers or from containers that rinsing; or

(E) Wastewater resulting from labora-
tory operations containing toxic (T)
wastes listed in Subpart D below, provided
that the annualized average flow of labo-
ratory wastewater does not exceed one
percent of total wastewater flow into the
headworks of the facility’s wastewater
treatment or pre-treatment system, Of pro-
vided the wastes combined annualized
average concentration does not exceed one
part per million in the headworks of the
facility’s wastewater treatment or pre-
treatment facility. Toxic {T) wastes used
in laboratorics that are demonstrated not
to be discharged to wastewater are not to
be included in this caleulation.

(b} A solid waste which is not excludad
from regulation under paragraph {(a)(1) of
this section becomes a hazardous waste
when any of the following events occur:

(1) Tn the case of a waste listed in
Subpart D below when the waste first
meets the listing description set forth in
Subpart D.

(2} In the case of of & mixture of solid
waste and one or more listed hzzardous
wastes, when a hazardous waste listed in
Subpart D below is first added to the solid
waste.

(3} In the case of any other waste (in-
cluding a waste mixture), when the waste
exhibits any of the characieristics identi-
fied in Subpart C below.

{c) Unless ard until it meets the criteria
of paragraph (d):

(1) A hazardous waste will remain a
hazardous waste. )

{2) Any solid waste generated from the
treatment, storage, or disposal of a haz-
ardous waste, including any sludge, spill
rasidue, ash, emission contro! dust or lea-
chate (but not including precipitation run-
off), is a hazardous waste.

(d) Any solid waste described in para-
graph (¢) of this section is not & hazardous
waste if it meets the following criteria:

(1) In the case of any solid waste, it
does not exhibit any of the characteristics

of hazardous waste identified in Subpart
C below.

(2) In the case of & waste which is listed
waste under Subpart D below, contains a
waste listed under Subpan D or is derived
from a waste listed in Subpart D, it also
has been excluded from parsgraph (&)
under R.61.79-260 Subpart C Sections
260.20 and 260.22 of these regulations.

(e) For the purposes of this regulation
the wastes listed in Appendix IX will be
considered hazardous.

261.4 Exclusions

(a) Materials which are not solid
wastes. The following materials are not
solid wastes for the purpose of this Part:

(1)(i) Domestic sewage; and

{ii) Any mixture of domestic sewage
and other wastes that passes through a
sewer gystem to & publicly-owned treat-
ment works for trestment. “Domestic
sewage” means untreated sanitary wastes
that pass through a sewer system.

(2) Industrial wastewater discharpes
that are point source discharges subject to
regulation under Section 48-1-10 et seg,,
of the 8.C. Code of Laws of 1976, as
amended. This exclusion zpplies only to
the actual point source discharge. It does
not exclude industrial wastewaters while
they are being collected, stored, or treated
before discharge, nor does it exclude
sludge that arc generated by industrial
wastewater treatment.

(3) Irrigation return flows,

(4) Materials covered under Article 2 of
Chapter 7 of Title 13 of the 1976 Code of
Laws of S.C., &5 amended,

(%) Materials subjected to in-situ min-
ing techniques which are not removed
from the ground as part of the extraction
process,

{b) Solid wastes which are not hazard-
ous wastes, The following solid wastes are
not hazardous wastes:

{1) Household waste, including house-
hoid waste that has been collected, trans-
ported, stored, treated, disposed, recovered
{e.g., refuse-derived fuel) or reused.
“Household wasie” means any waste ma-
terial (including garabe, trash and sani-
tary wastes in septic tanks) derived from
households (including single and multiple
residences, hotels and motels.)

(2) Solid wastes generated by any of the
following and which are returned to the
soils as fertilizers:

(i) The growing and barvesting of argric
cultural crops.

(ii) The raising of animals, incloding
animal manures.

(3} Mining overburden return to the
mine site if such overburden it bandled in
compliance with all applicable provisions
of the 8. C. Mining Act, Section 48.1920
et seq., S, C. Code of Laws, 1976, as
smended.

{4) Flyash, bottom ash waste, and flue
gas emissicn control waste generated pri-
marily from the combustion of coal or
other fossil fuel.

(5) Drilling fuids, produced waters,
and other wastes associated with the ex-
ploration, development, or production of
crude oil, natural gas or geothermal
energy.

(6) (i) Wastes which fail the test for the
characteristic of EP toxicity beczue chro-
miurn is present or are listed in Subpart D
due to the presence of chromium, which
do not fail the test for the characteristic of
EP toxicity for any other constituent or
are not listed due to the presence of any
other constituent, and which do not fail
the test for any other characteristic, if it is
thown by & waste geneérator or by waste
generators that:

(A) The chromium in the waste is ex-
clusively (or neariy exclusively) trivalent
¢hromium; and

{B) The waste is generated from an
industria! process which uses trivalent
chromium exclusively (or nearly exclusive-
ly) and the process does not generate hex-
avalent chromium; and

{C) The waste is typically and frequent.
ly managed in non-oxidizing
environments.

{ii} Specific wastes which meet the
standard in (1)(A), (B), and (C) above {s0
long as they do not fail the test for the
characteristic of EP toxicity, and do not
fail the test for any other characteristic)
are

{A) Chrome (blue trimmings generated
by the following subcategroies of the
leather tanning and finishing industry:
hair pulp/chrome tan/retan/wet finish;
retan/wet finish; no beamhouse; through-
the-blue; and shearling.

{B) Chrome {blue) shavings generatsd
by the following subcategories of the
leather tanping and finishing industry:
hair pulp/chrome tan/retain/wet finish;




NORTH

CAROLINA

P




decision. A person requesting a hearing
must state the issues to be raised and
explain why written comments would not
suffice to communicate the person's views,
The secretary may in any case dzcide on
his own motien to held an informal public
hezring.

(14) After evaluating all public com-
ments the secretary will make a final deci-
sion by notifying the petitioner. A record
shall be kept of each petition and its
disposition.

{c) Any person may request the addi-
tion of testing or analytical method to
Rules 0029, 0032, .0033 of this Sub-
chapter by petitioning the department,
The petition must demonstrate to the sat-
isfaction of the department that the pro-
posed method is equal to or superior to the
corresponding method prescribed in Rules
0029, 0032, and 0033 of this Sub-
chapter, in terms of its sensitivity, accura-
¢y, and precision (i.e., reproducibility).

(1) Each petition for the addition of 2
testing or analytical method must include
the following information:

{A) the peiitioner’s name and address;

(B) a statement of the petitioner’s inter-
est in the proposed action;

(C) a description of the proposed action,
including, where appropriate, suggested
regulatory language:;

(D) a statement of the need and justifi-
cation for the proposed action, including
any supporting tests, studies, or other
information;

(E) a full description of the proposed
method including all procedural steps and
equipment used in the method;

(F) a description of the types of wastes
or waste matrices for which the proposed
method may be used;

{G) comparative results obtained from
using the proposed method with those ob-
tained from using the relevant or corre-
sponding methods proscribed in Rules
0029, 0032, and .0033 of this
Subchapter;

(H) an assessment of any factors which
may interfere with, or limit the use of, the
proposed method, and

1) a description of the guality control
procedures necassary to ensuré the sensis
tivity, accuracy and precision of the pro-
posed method.

{2) After receiving a petition for an
equivalent method, the department may
request any additional information on the

proposed method which he may reason-
ably require to evaluate the method.

(3) The department will make a tenta-
tive decision to grant or deny a petition
and will publish notice of such tentative
decision, once, in & newspaper of general
circulation in the locality sffected.

(4) Upon written request of any inter-

ested person, the department may at its
discretion hold an informal public hearing
to consider oral comments on the tentative
decision. A person requesting a hearing
must state the issues to be raised and
explain why written comments would not
suffice to communicate the person’s views,
The department may in any case decide on
its own mation 1o hold an informal public
hearing.
" {5) After evaluating sll public com-
ments the department will make a final
decision by obtaining concurrence from
EPA and notify the petitioner. A record
shall be kept of sach petition and its
disposition. i

(6) If the department grants the peti-
tion to permit use of a new testing method,
EPA will be notified.

(d) The provisions for “variances from
classification as a solid waste, standards
and criteria for variance from classifica-
tion as a solid waste, variance to be classi-
fied as a boiler, procedures for variances
from classification as a solid waste or to be
¢lassified as a boiler” contained in 50 Fed.
Reg. 661, 662, and 14,213 {1$85) [to be
codified as 40 CFR 260.30 to 260.33
(Subpart C)] have been adopted by
reference.

{e) The provisions for “additional regu-
lation of certain hazardous waste recy-
cling activities on a case-by-case basis,
procedures for case-by-case regulation of
hazardous waste recyeling activities™ con-
tained in 50 Fed. Reg. 661, 662, and 663
{1983) (1o be codified as 40 CFR 260.40
1o 260.41) have been adopted by
reference,

0029 Identification and Listing of Haz-
ardous Wastes—FPart 261

(a) The general provisions contained in
45 Fed. Reg. 33,115 to 33,121 (1980) (to
be codified in 40 CFR 261.1 to 261.6
(Subpart A)) have been adopted by refer-
ence as amended by 45 Fed. Reg. 72,028,
72.037, 76,620, 76,623, 76,624, and
78,539 (1980) and 46 Fed. Reg. 56,588
56,589, 47,429, 44,972 and 44,973 (1931);
48 Fed, Reg. 2,532, 14,293, 14,254, and
30,115 (1983); 49 Fed. Rep. 44,580

(1984); and 50 Fed. Reg. 653, 664, 665,
1,999 and 14,219 (1985).

(b) The provisions for “Residuss of
Hazardous Waste in Empty Containers”
contained in 45 Fed. Rep. 78,529 (1980)
(to be codified in 40 CFR 261.7 (Subpart
A)) has been adopted by reference as
amended by 47 Fed. Reg. 36,097 (1982);
48 Fed. Reg. 14,254 (1983); and 50 Fed.
Reg. 1,999 (1985).

(¢) The “Criteria for Identifying the
Characteristics of Hazardous Wastes and
for Listing Hazardous Wastes™ contained
in 45 Fed. Reg. 33,121 (1980) (10 be
codified in 40 CFR 261.10 and 261.11
{Subpart B)) have been adopted by
reference.

(d} The “Characteristics of Hazardous
Wastes™ contained in 45 Fed. Reg. 33,121
and 33,122 (1980) (to be codified in 45
CFR 261,20 to 261,24 (Subpar{ C)) have
becn adopted by reference as amended by
45 Fed, Reg. 72,032 (1980) and 46 Fed.
Reg. 35,247 (1981); and 48 Fed. Reg.
14,294 (1983).

(¢} The “Lists of Hazardous Wastes”
and the accompanying appendices (I
through VIiI) contained in 45 Fed. Reg.
33,122 to 33,137 (1980) (10 be codified in
40 CFR 261,30 to 261,33 (Subpart D))
bas been adopted by reference as amended
by 45 Fed. Reg. 72,032 to 72,034, 74,8090,
74,892, and 74,894 (1580); 46 Fed. Reg.
78,529, 78,537 to 78,544, 4,614 to 4,620
{1981); 45Fed Reg 15,923 (1984): and 50
Fed, Reg. 662, 665 and 2,000 (1985). Sup-
plemental material contained in 45 Fed
Reg. 47,833 and 47,834 (1980) 46 Fed.
Reg. 35,247 to 35,249 {198]) and 48 Fed.~
Reg. 14,294 and 15,256 10 15,258 (1983
have also been adopted by reference as
amended by 50 Fed, Reg. 2001, 2002 and
2003 (1985).

0030 Stardards for Hazardous Waste
Generators — Part 262

{a) The general provisions contained in
45 Fed. Reg. 33,142 and 33,143 (1980)
{to be codified in 40 CFR 262.10 to
262.12 (Subpart A)} have been adopted
by reference as amended by 45 Fed. Reg.
86,970 {1980) and 47 Fed. Reg. 1,251
(1982) and 48 Fed. Reg. 14,204 (1983).

{b) The provisions for “Manifests” con-
tained in 45 Fed. Reg. 33,143 (1930) (to
be codified in 40 CFR 262.20 1o 262.23
{Subpart B)) have been adopted by refer-
ence as amended by 45 Fed. Reg, 86,972
(1980) and 49 Fed. Reg. 10,500 {1984).
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{3) Is a manufacturing or mining by-
product and sometimes is discarded.

C. A material is “discarded™ if it is:

(1) Disposed of;

(2) Burned or incinerated, after having
served its original intended use;

(3) Physically, chemically, or biological-
ly treated in lieu of or before being dis-
posed of,

D. A material is “*disposed of " if it is
discharged, deposited, injscted, dumped,
spilled, leaked, or placed into or on any
land or water so that the matesrial or any
constituent of the material may enter the
environment or be emitted into the air or
discharged into ground or surface waters.

E. ““Manufacturing or mining by-
product’’ means a matarial that is not one
of the primary products of a particular
manufacturing or mining operation, is a
secondary and incidental product of the
particular operation, and would not be
solely and separately manufactured or
mined by the particular manufacturing or
mining operation. The term does not
include an intermediate mancfacturing or
mining product which results from one of
the steps in a manufacturing or mining
process and is typically processed through
the next step of the process within a short
time.

F. Empty container.

(1) A container or an inner liner re-
moved from a container that has held any
hazardous waste, except 2 waste that is a
compressed gas or that is identified in
Regulation .17C of this chapter, is empty
if:

{a) All wastes have been removed that
can be removed vsing the practices com-
monly employed 1o remove materials from
that type of container, for example, pour-
ing, pumping, and aspirating; and

(b) Not more than 2.5 centimeters (1
inch) of residue remain on the bottom of
the container or inner liner.

{2) A container that has held a hazard-
ous waste that is a compressed gas is
empty when the pressure in the container
approaches atmospheric.

(3) A container or an inner liner re-

moved {rom a container that has held a

hazardous waste identified in Reguiation
. .17C of this chapter is empty if:

{a) The container or inner liner has

been triple vinsed using a solvent capable

of removing the commercial chemical
product or manufacturing chemical
intermediate; .

(b} The container or inner liner has
been cleaned by 2nother method that has
been shown in the scientific literature, or
by tests conducted by the generator, to
achieve equivalent removal; or

(¢) In the case of a container, the inner
liner that prevented contact of the com-
mercial chemical product or manufactur-
ing chemical intermediate with the con-
tainer, has been removed.,

(4) Residues of Hazardous Waste in
Empty Containers.

{a) Any hazardous waste remaining in
either an empty container or an inner liner
removed {rom an empty container, as de-
fined in §F(1)—(3), is not subject to CO-
MAR 10.51.01—10.51.09,

(b)Y Any hazardous waste in either a
contziner that is not empty or an inner
liner removed from & container that is not
empty, as defined in §F(1)—(3), is subject
1o these regulations.

.03 Definition of Hazardous Waste

A. A splid waste, as defined in Regu-
lations .02 is a hazardous waste if:

(1) It is not excluded from regulation
as a hazardous waste under Regulation
.04B; and

(2} It meets any of the following cri-
teria:

(2} It exhibits any of the characteristics
of hazardous waste identified in COMAR
10.51.02.

(b) It is listed in and has not been
excluded from the lists by COMAR
10.51.01.04 A and C.

(c) It is 2 mixture of a solid waste and
hazardous waste that is listed in COMAR
10.51.02 solely because it exhibits one or
more of the characteristics of hazardous
waste identified in COMAR 10.51.02 un-
{ess the resultant mixture no longer exhib-
its any characteristic of hazardous waste
as identifisd in COMAR 10.51.02.

(d) It is & mixture of solid waste and
one or more hazardous wastes listed in
COMAR 10.51.02 and has not been ex-
cluded from this paragraph under CO-
MAR 10.51.01.04; however, the following
mixtures of solid wastes and hazardous
wastes listed in COMAR 10.51.02 are not
hazardous wastes {cxcept by application
of §A(2)(a) and (B) of this Regulation) if

the generator can demonstrate that the
mixture consists of wastewater, the dis-
charge of which is subject to regulation
under either §402 or §307(b) of the Clean
Water Act {including wastewater at facili-
ties which have eliminated the discharge
of wastewater); and

{i} One or more of the following spent
solvents listed in COMAR 10.51.02-15 —
carbon tetrachloride, tetrachlorethylene,
trichoroethylene — provided that the
maximum total weekly usage of these sol-
vents (other than the amounts that can be
demonstrated not to be discharged to
wastewater) divided by the averape week-
ly flow of wastewater into the headworks
of the facility’s wastewater treatment or
pre-treatment system does not exceed one
part per million;

{ii) One or more of the following spent
solvents listed in COMAR 10.51.02.15 —
methylene chloride 1.1.}. — trichlorceth-
ane, chlorobenzene, o-dichlorobenzene, 1o
luene, methyl ethyl ketone, carbon disul-
fide, isobutanol, pyridine, spent
chlorofulorocarbon solvents, cresols, cresy-
lic acid and nitrobenzene, provided that
the maximum total weekly usage of these
solvents (other than the amounts that can
be demonstrated not to be discharged to
wastewater) divided by the average week-
ly Row of wastewaler into the headworks
of the facility’s wastewater treatmsnt or
pre-treatment system does not exceed 25
parts per miifion;

(iii) One of the following wastes listed
in COMAR 10.51.02.16 - heat exchang-
er bundle cleaning sludge from the petro-
leumn refining industry (EPA Hazardous
Waste No. K050);

(iv)} A discarded commercial chemical
product or chemical intermediate listed in
COMAR 10.51.02.17 arnsing from de
minimis losses of these materials from
manufaciuring operaticns in which these
maierials are used as raw maierials or are
produced in the manufacturing process.
For purposes of this subparagraph, “de
minimis™ losses include those from normal
material handling operations (for exam-
ple, spills from the unloading or transfer
of materials from bins or other containers,
{eaks from pipes, valves or other devices
used to transfer materials); minor lezks of
process equipment; storage tanks or con-
tainers; leaks from well maintained pump
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packings and seal; sample purgings; relief
device discharges; discharges from safety
showers and rinsing and cleaning of per-
scnal safety equipment; and resinate from
empty containers or from containers that
are rendered empty containers or from
containers that are rendered empty by
that rinsing; or

(v) Wastewater resulting from laborato-
ry operations containing toxic (T) wastes
listed in COMAR 10.51.02 provided that
the annualized average flow of laboratory
wastewater does not exceed 1 percent of
the total wastewater flow into the head-
works of the facility’s wastewater treat-
ment or pre-treatment system or provided
the wastes, combined annualized average
concentration does not excecd one part per
million in the headworks of the facility’s
wastewater {reatment or pre-treatment fa-
cility. Toxic (T) wasies vsed in laborato-
ries that are demonstrated not to be dis-
charged to wastewater are nhot to be
inclyded in this calculation.

B. A solid waste which is not excluded
from reguiation under §A(1) becomes a
hazardous waste when any of the follow-
ing events occur:

(1} Inthe case of a waste listed in Reg-
ulations .14—.17, when the waste first
meets the listing description set forth in
Regulations .14-.17.

(2 In the case of a mixture of solid
waste and one or more listed hazardous
wastes, when a hazardous waste listed in
Regulations .14-.17 js first added to the
solid waste.

{3) In the case of any other waste
(including a waste mixiure), when the
waste exhibits any of the characteristics
identified in Regulation .09-.13.

C. Unless and until it meets the criteria
of D

(1} A hazardous waste will remain 2
hazardous waste,

(2) Any solid waste generated from the ‘

treaiment, storage, or disposal of a haz-
ardous waste, including any sludge. spill
residue, ash, emission control dust or
leachate (but not including precipitation
run-off), is a hazardous waste,

D. Any solid waste described in §C is
not a hazardous waste if it meets the fol-
lowing criteria:

(1} In the case of any solid waste, it
does not exhibit any of the characteristics
of hazardous waste identified in Regula-
tions .09-.13.

(2) In the case of a waste which is a
listed waste under Regulations .14~.17,
contains a waste(s) listed under Regula-
tions .14-.17, or is derived from a wasle
listed in Regulations .09-.13, it also has
been excluded from 5C under COMAR
10.51.01.04A(3) and C.

.84 Exclusions,

A. Materials Which Are Not Solid
Wastes. The following materials are not
solid wastes for the purpose of this chap-
ter:

(1) Domestic - sewage that passes
through a sewer system to a publicly-
owned treatment work for treatment. “Do-
mestic sewage” means unireated sanitary
wastes that pass through a sewer system.

{2} Industrial wastewater discharges
that are point source discharges permitted
pursuant to §402 of the Clean Water Act,
as amended, or permitted pursuant to
Health-Environment  Article, §§9-322
through 9-324.

(3) Irmgation return flows,

(4) Materials subjected to in-site min-
ing technigoes which are not removed
from the ground as part of the extraction
process.

B. Solid Wastes Which Are Not Haz-
ardous Wastes. The following solid
wastes are not hazardous wastes:

{1} Household waste, including house-
hold waste that has been collected, trans-
ported, stored, treated. disposed, recov-
ered (for example, refuse-derived fuel),
or reused. “‘Houschold waste™ means
any waste material (including garbage,
trash, and sanitary wastes in septic tanks)
derived from households (including sin-
gle and multiple residences, hotels, and
metels).

(2) Solid wastes generated by any of
the following and which are returned to
the soils as fertilizers:

(a) The growing and harvesting of
agricultural manures;

(b} The raising of animals, including
animal manures.

(3) Mining overburden returned to the
mine site, ’

(4) Fly ash waste, bottom ash waste,
slag waste, and flue gas emission control
waste generated primarily from the com-
bustion of coal or other fossil fuels.

(5) Drilling fluids, proeduced waters,
and other wastes associated with the
exploration, development, or production
of crude oil, natural gas, or geotherma!
energy. : .

(6) Contaminated soils and other solids
recovered from spills or removed from old
disposal sites contzining PCB at concen-
trations of less than 50 ppm which shall be
disposed of st approved sites only if they
do not qualify as & bazardous wasts under
any other section of this repulation.

(7) For the purpose of disposal of waste
mixtures containing insignificant amounts
of CHS, which are not hazardous wastes
as defined by COMAR 10.51.02.03A(2),
it is the obligation of the waste gensrator
to show that the concentration of the CHS
is such that the waste mixture can be
disposed of in places other than a facility.

(8) Solid waste from the extraction,
beneficiation, and processing of ores and
minerals (including coal), including phos-
phate rock and overburden from the min-
ing of uranium ore,

(9) Cement kiln dust waste.

€. Hazardous Wastes Which Are
Exempt from Cértain Regulations. A haz-
ardous waste which is penerated in a prod-
uct or raw material storage tank, a prod-
uct or raw material transport vehicle or
vessel, or in an associated non-waste-treat-
ment manufzacturing unit, is not subject 1o
regulations until it exists the unit in which
it was generated, unless the unit is a sur-
face impoundment, or unless the hazard-
ous wasie remains in the unit more than
90 days after the unit ceases to be operat-
ed for manefacturing, or for storage or
transporiation of products or raw
material.

D. Samples.

(1) Except as provided in §D(2), a sam-
ple of solid waste or a sample of water,
soil, or zir, the quantity of which is 1o bs
determined by the Department, which is
collected for the sole purpose of testing to
determine jts characteristics or composi-
tion, 1s not subject to any requirement of
this part of COMAR 10.51.03 — .08 or to
the notification requiremenis of §3010 of
the: Resource Conservation and Recovery
Act, when the sample is being:
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agement regulations, to the Department
for Surface Mining Reclzamation and En-
foreement at sites regulated under KRS
Chapter 350, Coal mining solid waste may
be disposed of in the areas regulated under
KRS Chapter 350 and is exempt from the
permit reguirements in 401 KAR 47:020
provided that:

(1) No hazardous waste is placed,
stored, treated, disposed or otherwise man-
2ged under the provisions of this section;
and ) ; )

(2) The general requirements of KRS
Chapter 224 are maintained.

Section 3. Variance and Termination.
This transfer of regulatory responsibility
includes the regulatory authority in 401
KAR 47:040, Section 1, to request infor-
mation from the applicant, and the regula-
tory suthority to grant & variance pursu-
ant to 401 KAR 30:020, Section 2. This
transfer of regulatory responsibility may
be terminated by the cabinet at an individ-
ual mining site when any of the provisions
of subsection (2) are viclated and, the
Department for Environmental Protection
will reassume full regulatory responsibility
for the individual site a1 such time.

401 KAR 30:070, Reference documents,

Section 1. Documents Incorperated by
Reference. The documents listed in sub-
sections (1) through (8) of this section are
adopted and filed herein by reference.
Copies of these documents may be ob-
tained from the Natwral Resources and
Environmental Protection Cabinet, De-
partment for Environmental Protection,
Division of Waste Management, 18 Reilly
Read, Frankfort, Kentucky 40601.

(1) Waste Management Policy L2a..
“Closure of Permitted Solid Waste Sites,”
(July 25, 1983).

{2} Waste Management Policy 1V.1.a,,
“Sampling Procedure-Splitting Samples,”
(September 15, 1983},

(3) Waste Management Pelicy VL].a,
“Definition of Waste-Fuel Exemption,”
(Octlober 28, 1983}, .

{4) Waste Management Policy VL.1.b,,
“Regulatory Interpretation: Sham Recy-
cling,” (April 6, 1984),

(5) Waste Management Policy VI.lc.,
“Regulatory Interpretation: Mixture of
“F" Listed Sclvents,” (April &, 1984),

(6) Waste Management Policy VI1.1.d,
“Regulatory Interpretation: EPA Guid-
ance on KQ61 Listing,” (April 6, 1984).

(7} Waste Manzgement Policy Vil.e,
“Regulatory Interpretation: Plating Waste
Generators,” (April 6, 1984).

(8) Waste Management Policy VI.L.f.
{AMENDMENT), “Regulatory Interpre-
tation: Empty Containers,” (July 9, 1984).

401 KAR 31:010, Gereral providouns for

. Bazardous wastes.

Section 1. Purpose and Scope. (1) This
chapter identifies thoss wastes whick are
subject to reguletion as hazardous wastes
under 401 KAR Chapters 32 through 40
and which are subject to the notification
and permitting requirements of KRS
224.830 through 224.877. In this chapter:

{a) This regulation defines the terms
“waste” and “hazardous waste,” identifies
those wastes which are excluded from reg-
ulation under 401 KAR Chapter 32
through 40 and establishes special man-
agement reguirements for hazardous
waste produced by small quantity gener-
ators and hazardous waste which is used,
reused, recycled or reclaimed.

(b} 401 KAR 31:020 sets forth the eri-
teria used by the cabinet to identify char-
acteristics of hazardous waste and to list
particular hazardous wastes.

(c) 401 KAR 31:030 identifies charac-
teristics of hazardous waste.

(d) 401 KAR 31:040 lists particular
bazardous wastes,

(2) The definition of waste contained in
this chapter applies only with respect to
the hazardous waste regulations imple-
menting KRS 224212, 224213 and
2242201 through 2242215, and KRS
224,862 through 224,877, This chapter
identifies only some of the materials which
are hazardous wastes under KRS
224.033(10) and 224.071. A material
which is not a hazardous waste identified
in this chapter is still 2 bazardous waste
for purposes of those ssctions if:

(a) In the case of KRS 224:033(10), the
cabinet has reason to believe that the ma-
terial may be z hazardous waste within
the meaning of KRS 224.005(24)(b).

(b) In the case of KRS 224,071, the
statutory ¢lements are established.

Section 2. Definition of 2 Waste, (1} A
waste is any garbage, refuse, sludge or any
other waste material which is not excluded
pnder Section 4(1) of this regulation.

(2) An “other waste material” is any
solid, liquid, semi-solid or contained gas-
eous material, resulting from industrial,
commercial, mining or agricultural oper-
ations, or from community activities
which:

(a) Is discarded or is being accumulat--

¢d, stored or physically, chemically or bio-
logically treated prior to being discarded;
or

(b) Has served its original intended use
and sometimes is discarded; or

{c) Is a manufacturing or mining by-
product and sometimes is discarded.

{3) A material is “discarded™ if it is
abandoned (and not used, re-used, re-
claimed or recycled) by being:

(2) Disposed of; or

{b) Burned or incinerated, except where
the material is being burned as a fuel for
the purpose of recovering usable energy;

or

{c) Physically, chemically, or biclogical-
ly treated (other than burned or incinerat-
ed) in lieu of or prior to being dispesed.

(4) A material is “disposed of" if it is
discharged, deposited, injected, dumped,
spilied, leaked or placed into or on any
land or water so that such material or any
constituent thereof may enter the environ-
ment or be emitted into the air or dis-
charged into ground or surface waters.

(5) A “manufacturing or mining by-
product” is & material that is not one (1)
of the primary products of a particular
manufacturing or mining operation, is &
secondary and incidental product of the
particular operation and would not be
solely and separately manufactured or
mined by the particular manufacturing or
mining operation, The term does not in-
clude an intermediate manufacturing or
mining product which results from one (1)
of the steps in a manufacturing or mining
process and is processed through the next
step of the process within a short time.

Section 3. Definition of a Hazardous
Waste. (1) A Waste, as defined in Section
2 of this regulation, is a2 hazardous waste

{2) It is not excluded from regulation as
a hazardous waste under Section 4{2) of
this regulation; and

{(t) It meets any of the following
criteria:

1. It exhibits any of the characteristics
of hazardous waste identified in 40! KAR
31030,

2. It is listed in 401 KAR 31:040 and
has not been excluded from the lists in
Section 1(2) of 401 KAR 31:040.

3, It is & mixture of any waste and 2
hazardous waste that is listed in 401 KAR
31:040 sclely because it exhibits one (1) or
more of the characteristics of hazardous
waste identified in 401 KAR 31:030, un-
less the resultant mixture no longer exhib-
its any characteristic of hazardous waste
identified in 401 KAR 31:030.




4, It is a mixture of any waste and one
(1} or more hazardous wastes listed in 401
KAR 31:040 and has not been excluded
from this paragraph under 401 KAR
31:060 and 401 KAR 31:070; however,
the following mixtures of wastes and haz-
ardous wastes lited in 401 KAR 31:040
are not kazardous wastes. (except by ap-
plicston of subparagraph 1 or 2 of this
paragraph) if the generator can demon-
strate that the mixtore consists of
wastewater the discharge of which is sub-
ject to regulation under either Section 402
or Section 307(b) of the Clean Water Act
(including wastewater at facilities which
have eliminated the discharge of
wasiewater) and:

a. One (1) or more of the following
spent solvents listed in Section 3 of 401
KAR 31:040, carbon tetrachloride, te-
trachloroethylene, trichoroethylene pro-
vided that the maximum total weekly us-
age of thess solvents (other than the
amounts that can be demonstrated not to
be discharged to wastewater) divided by
the average weekly flow of wastewater
into the headworks of the facility's
wastewater treatment or pre-treatment
tystem does not excesd one (1) part per
million; or

b. One (1) or more of the following
spent solvents listed in Section 3 of 401
KAR 31:040, methylene chloride, 1,1,1-
trichloroethane, chlorobenzene, ortho-
dichlorobenzene, cresols, cresylic acid, ni-
trobenzene, toluens, methyl ethyl ketone,
carbon disulfide, isobutanol, pyridine,
spent chlorofluorocarbon solvents provided
that the maximum total weekly usage of
these solvents (other than the amounts
that can be demonstrated not to be dis-
charged to wastewater) divided by the
average weskly flow of wastewater into
the headworks of the facility’s wastewater
treatment or pre-ireatment system does
pot exceed twenty-five (25) parts per mil-
lion; or

¢. One (1) of the following wastes listed
in Section 4 of 401 KAR 31:040, heat
exchanger bundle cleaning siudge from
the pertroleum refining industry (EPA
Hazardous Waste No. K050); or

d. A discarded commercial chemical
product, or chemical intermediate listed in
Section 5 of 401 KAR 31.040, arising
from de minimis losses of thess materials
from manufacturing operations in which
these materials are used as raw materials
or are produced in the manufacturing pro-
eess. For purposcs of this paragraph, “de

minimis™ losses include those from normasl
material hancling operations {e.g., spills
from the unloading or transfer of materis
als from bins or other containers, leaks
from pipes, valves or other devices used to
transfer materials); minor leaks of process
equipment, storage tanks or containers;
leaks from well-maintained pump pack-
ings and seals; sample purgings; relief de-
viee discharges; discharges from safety
showers and rinsing and cleaning of per-
sonal safety equipment; and rinsate from
empty containers or from containers that
are rendered empty by that rinsing; or

e. Wasterwater resulting from laborato-
ry operetions containing toxic (T) wastes
listed in 401 KAR 31:040, provided that
the annualized average flow of laboratory
wastewater does not exceed one (1) per-
cent of total wastewater flow into the
headworks of the facility's wastewater
treatment or pre-treatment system, or pro-
vided the wastes’ combined annualized
average concentration does not exceed one
(1) part per million in the headworks of
the facility’s wastewater treatment or pre-
treatment facility. Toxic {T) wastes used
in laboratories that are demonstrated not
to be discharged to wastewater are not to
be included in this calculation.

{2) A waste which is not excluded from
regulation under subsection (1)(a) of this
section becomes a hazardous waste when
any one (1) of the following events occur:

(a) In the case of a waste [isted in 401
KAR 31:040 when the waste first meets
the listing description set forth in 40}
KAR 31:040;

(b) In the case of a mixture of solid
waste and one or more bazardous wastes,
when a hazardous waste [isted in 401
KAR 31:040 is first added to the waste; or

{¢) In the case of any other waste (in-
cluding a waste mixture), when the waste
exhibits any of the characteristics identi-
fied in 401 KAR 31:030.

(3) Unless and until it meets the criteria
of subsection (4) of this section:

{(a) A hazardous waste will remain a
hazardous waste.

(b) Any waste generated from the treat-
ment, storage or disposal of a bazardous
waste, including any sludge, spill residue,
ash, emission control dust or leachate (but
not including precipitation run-off), is a
hazardous waste.

(4) Any waste described in subsection
{3) of this section is not & hazardous waste
if it meets the following criteria:

{a) In the case of any waste, it does not
exhibit any of the characteristics of baz-
ardous waste identified in 401 KAR
31:030.

(b) In the caze of a waste which is a
listed waste under 401 KAR 31:040, con-
taint & waste listed under 401 KAR
31:040 or is derived from & waste listed in
401 KAR 31:040, it slso has been ex-
cluded from of 401 KAR. 31:060 and 401
KAR 31:070.

Section 4. Exclusions. (1)} The following
materials are not wastes for the purpose of
this chapter:

{a) Domestic sewage and any mixture
of domestic sewage and other wastes that
passes through a sewer system to a public-
ly-owned treatment works for treatment;

(b} Industrial wastewater discharges
that are point source discharges subject to
regulation under Sectior 402 of the Clean
Water Act, as smended; however, this
exclusion applies only to the actual point
source discharge. It does not exclude in-
dustrial wastewaters while they are being
coliceted, stored or treated before dis-
charge, nor does it exclude sludges that
are generated by industrial wastewater
treatment;

(c) Irrigation return Bows;

(d) Source, special nuclear or by-prod-
uct material as defined by the Atomic
Energy Act of 1954, &3 amended, 42 USC
2011 et seq.;

(e} Materials subjected to in~itu min.
ing techmiques which are not removed
from the ground as part of the extraction
process;

([) Mining overburden returned to the
mine site; and

{g) Material from the extraction, bene-
ficiation and processing of ares and miner-
als (including ecal), including phosphate
rock and overburden from the mining of
uranium ore.

(2) Any waste which mects the require-
ments of this subsection is not 2 hazardous
waste,

(a) Household waste, including house-
hold waste that has been eollected, trans-
ported, stored, treated, disposed, recovered
{e.g., refusederived fuel) or reused.
“Household waste” means any waste ma-
terial (including garbage, trash and sani-
tary wastes in septic tanks) derived from
households (including single and multiple
residences, hotels and motels).

{b) Agricultural wastes generated by
any of the following and which are re-
turned to the soils as fertilizers:
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follows:

ca et s ke

H B. X3

—-(By-~"-—~D¢lcgatc Knight : . ———— ' )

(Introduced . FahTusry 23, 1987 - referred td the

~ Committee cn.. the Judicisry - S,

A BILL to amend and reenact sectlon twenty(fﬁve4e)(six),Variicle

two, chapter 51xty four of the code 6f West virginia, one

thousand nlne hundred thlrty one, as amended,'relating to

authorizing the dlrector of the department of natural

resources to promulgate leglslatlve rules relating to

hazardous waste management.

ge it enacted by the Leglslature of West Virginias

That sectlon twenty(flve e)(six), article two, chapter sixty-

four of the code of West Vlrgznla, one thousand nine hundred

thirty-one, as amended, be amended and reenacted to read as

ARTICLE 2. EXECUTIVE AGENCY AUTHORIzAdeﬁ”TO’PROMULéATE"

LEGISLATIVE RULES.

§64—2-20(Se)(6). Department of natural resources.

{a) The legislatlve rules £iled in the state register on the

sixth day cof January, one thousand nlne hundred eighty-four,

relating to the department of natural resources {(nazardous waste

=003
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{b) The legislative rules filed in the state xchster on the
sixth day of Janugry, one thousand nine hundred eighty-four,

relating to the air pollutlon cgntrol commlssion (to prevent and

Ma"

control air pollution from hazarﬁgus waste tgeatment, storage or

disposal fac111t1es}fseries xxv; gre authgrizeg with the

amendments set forth below-

Page 3, § 1.06, change the g t;tle frOm "Enforcement® to
"Procedure”; place an "{a)" 1n frcnt of the existing paragraph

and add the following:

"(b) Permit apylicatignslfi§§d pursuant to this regulation

shall bpe processed in accordange with the permitting procedures

as set forth in code § 20 SE gﬁ th;s regylation. Permit
procedures set forth in code S 16 20 and aﬂy other regulation of

this commissxon are not appllcable to any per, it application

filed pursuant to this regulation.r

Such rules shall also includg-a section which shall rcad as

follows:

i

"The commission shall report ] the leglslatlvg rule-making

review committee as requlreg bg ﬁgat commltﬁee, but in no event
later than the first day of tpe ;QQUIar_sess;on of the

Legislature in the year one tﬁbu;and ﬁine huﬁdred eighty—five.
5uch report shall 1nc1ude 1nf9rmation rggardlng thg commission's
data gathering'efforts, the dnvelcpment Qf compliance programs,

-

the progress in implementation, and sugh othe: matters as the

committee may requ;rg, pertaining to ;he regulatzong hereby

authorized."” ‘ )

whe
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(¢) The legislative rules filed in the state register on the
third day of Decenber, one thcusand nine hundred eighty-four,
modified by the department of natural resources to meet the
objections of the legislative ;p;gfmgkipg”reyiew committee and

refiled ihu;hg_§;at§_£ggis§gg‘9pﬁyh? thirteenth day of February,

one thousdnd nine hundred eighty-five, relating tc the department
of natural resources (hazardous wasie management) are authocrizedy
(d) The legislative rules filed in the state register c¢n the
eleventh day of December, one thousand nine hundred eighty-five,
modified By the department of natural resources to meet the
objections of the legislative rule-making review committee and
refiled im the state register on the twentieth day of February,
one. thousand nine hundred eighty-six, re%q;iqg_tquthe department
of natural resoarc¢es (hazardous waste management) are authorized,
(e) .The legislative rules filed in therstatgqregister cn the
fifth d&ay 6f March, ¢éne thousand nine hundred eighty-six,
relating to the departmentrof na;ural rescurces {hazardous waste
management) are authorized. -

{f} "The legislative rules filed in the state register on the

relating to the department of natural resources (hazardcus waste

management: small quantity generators and waste minimization

certification) are authorized with the amendments set forth

below:

On page 1, § 3.1.4b delete the word "or" in the reference to
"paragraph (g} or (j)" and insert in lieu thereof the words "and,
if applicable.; oL
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(q) _The legislative rule filed in the state register on the

1

2 ninth day of January, one thousand nine hundred eighty-seven,
3 relating to the department of ﬁafu;él resources (hazardous waste
4 management regulations) a:e-aﬁfﬁériied{_géj 7:

5 NOTE : The purpose of tﬁiéibiil is to aut%orize the
& Department of Natural Resources to promulgate legislative rules
7 relating to hazardous waste management.

8 ot :

9 Strike-throughs indicate language that would be stricken from
10 the present law, and underscoring indicates new language Lthat
11 would be added.




