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WEST VIRGINIA ADMINISTRATIVE REGULATIONS - =
DEPARTMENT OF NATURAL RESQURCES - B3
1986 _ A R
3ERIES 35 = & ;:
D= :
Title: Hazardous Waste Management Regulations ;”F, 72
o

Section 1. General

1.1 Sgope and Purpose. The purpose cf these regulations i1s to provide
for the regulation of ths generation, treatment, storage, and dispesal
of hazardous waste to the extent necessary for the protection of the
public health and safety and the environment.

1.2 Authority. These regulations are promulgated under the authority
of the West Virginia Code Chapter 20, Article 5E, Sections 4, 5, 6, and
T . ) - — -

1.3 Effective Date. These regulations will become effective on filing.

1.4 Filing Date. These regulations were filed _in the Office .of the
Secretary of 3tate on .

1.5 Certification. These regulations are certified authentic by the
director of the Department of Natural Resources,

1.6 Incorporation bv Reference. Whenever either federal statutes or
regulations or Stafte statutes or regulations are incorporated by
reference into these regulations, the reference is toc the statute or
regulation in effect on the date of enactment of the lepisiation
authorizing these repulations ( ).

1.7 Promulgation History. (Reserved)

* * # * %
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Section 2. Definitions

For the purposes of these regulaticns, the following words and phrases
shall have the meanings aseribed to them in this seetlon unless the
context of the regulations indicates otherwise:

*® W ® * ®

"Boiler" means an enclesed device using controlled flame combustion and
having the following characteristies:

{a) The unit must have physical provisions for recovering and exporting
thermal energy in the form of steam, heated fluids, or heated gaszes;
and :

(b) the unit's combustion chamber and primary energy recovery
seetion(s) must be of integral design. To be of integral design, the
combustion chamber and primary energy recovery section(s) (such as
waterwalls and superheaters) must be physically formed into one
manufactured or assembled unit. A unit in which the combustion chamber
and the primary energy recovery section(s) are joined only by ducts or
connections carrying flus gas is not integrally designed; however,
secondary energy recovery equipment (such as economizers or air
preheaters) need ncot be physically formed into the same unit as the
combustion chamber and primary energy recovery section(s). The
following units are nct precluded from being boilers soliely because
they are not of integral design: process heaters (units that transfer
energy directly to a process stream), and fluidized.bed combustion
units; and : : - :

{e¢) While in operation, the unit must maintain a thermal energy
recovery efficiency of at least sixty percent (60%), calculated in
terms of the recovered energy comparad with the thermal valus of the
fuel; and - —

{d) The unit must export and utilize at least seventy-five percent
{75%) of the recoversd energy, calculated on an annual basis. In this
calculation, ne credit shall be given for recovered heat used
internally in the same unit. (Examples of internal use are the
preheating of fuel or combustion air, and the driving of Induced or
foreed draft fans or fe+!

"Designated facility (designated hazardous waste management faelility)"
means a hazardous waste treatment, storage or disposal facility which
has received a permit from the Environmental Protection Ageney in
sccordance with Y40 C.F,R., Parts 2%% 270 and 124, a permit from this
State, or ancther authorized state hazardous waste program or which has
been granted interim statT
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Section 9.€ of these regulations, and that has been designated on the
manifest to receive a specifiic hazardous waste shipment;

* * *® * *

"Industrial furnace" means any of the following enclosed devices that
are integral components of wmanufacturing processses and that use
contreolled flame devices to accomplish recovery of materials or energy:

{1) Cement kilns;

(2} Lime kilns;

(3) Aggregate kilns;

(#) Phosphate kilns;

{(5) Coke ovens;

{6) Blast furnaces;

{7y Smelting, melting and refining furnaces (including

pyrometallurgical devices such as cupolas, reverberator furnzces,

sintering machines, roasters, and foundry furnaces});

{8) Titanium diozide chloride process oxidation reactors;

(9) Methane reforming furnaces;

{10) Pulping liquor recovery furnaces;

{11) Combustion devices used in the recovery of sulfur values from
spent sulfuric acid;

(12) Such other devices as the Admirisbraser director may, after
notice. .and comment, add te this list on the basis of one or mora
of the following factors:

(1) The design and use of the device primarily to accomplish
recovery of material products;

(ii) The use of the device to burn or reduce raw materials to make
a material product; '

(1ii) The use of the deviece to burn or reduce secondary materials
ag effective substitutes for raw materials, in processes using raw
materials as principal feedsteocks; T )

{iv) The use of the device to burn or reduce secondary materials

as ingredients in an industrial process to make 2 material
product;
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(v) The use of the device in common industrial practice to produce
a material product; and

(vi}) Other factors, as appropriate.

* * *® * ¥

"RCRA" means S5he Subtitle C, the Resource Conservation and Recovery
Act, as amended eof by the Federal Solid Waste Disposal Act, as amended.

* * ® ¥ *
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Section 3, Identification and Listing of Hazardous Waste

* *® # # k]

3.1.1 Definitions of Waste

3.1.1.a.1 A waste 1s any discarded material that is not excluded by
Section 3.1.3.a2 of these regulations or that 1is not excluded by
variance granted under Section 16.3 of these regulations.

3.1.1.a.2 A discarded material is any material which is:

3.1.1.a.2.1 Abandoned, as explained in paragraph b of this subsection;
or

3.1.1.a.2.1ii1 Recycled, as explained in paragraph ¢ of this subsection;
op

3.1.1.2.2.111 Considered inherently waste-like, as explained in
paragraph d of this section.

3.1.1.b Materials are waste if they are abandoned by being:
3.1.1.b.1 Disposed of; or
3.1.1.b.2 Burned or incinerated; or

3.1.1.b.3 Accumulated, stored, or treated (but not recycied) befcore or
in lieu of being abandoned by heing disposed of, burned or incinerated.

3.1.1.c Materials are waste if they are recycled - or accumulated,
stored or treated before recycling - as specified in paragraphs c.1
through ¢.4 of this section.

3.17.1.¢.1 Used in a manner constituting disposal.

3.7.1.e.1.1 Materials noted with a "¥" in column 1 of Table 1 are
wastes when they are:

3.1.1.¢c.1.i.A Applied to or placed on the land in =a manner that
ccnstitutes disposal; or

3.1.1.¢.1.1.B Gertaired-irn-producbg-shat-are-applied-bo--She--land--{in
whick-case-the-produstb-itself-pemairg-a-wassel Used £o produce products
that are appiied to or placed on the land or are otherwise contained in
products that are applied %0 or placed on the land {in which cases the
product itself remains a waste).

3.1.1,e.1.1.C However, commercial chemical products listed in Section
3.4.4 of these regulations are not wastes if they are applied to the
land and that is thelr ordinary manner of use.

15HW120986m 6
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3.1.1.c.2 Burning for energy recovery.

3.1.1.e.2.1 Materials noted with a "¥" in column 2 of Table 1 are
wastes when they are:

3.1.%.c.2.1.A Burned to recovery energy;

3.1.71.¢.2.1.B Used to produce a fuel or are otherwiss contained in
fuels (in which case the fuel itself remains a waste).

3.1, ii However, commercial chemiecal products listed in Sgetion
3.4.4 f these regulations are not wastes if they are themselves fuels

3.1.1.e.3 Reclaimed, . Materials noted with a "*" in column 3 of Table 1
are wastes when reclaimed. ,

3.1.1.¢.84 Accumulated speculatively. Materials noted with a "*¥" in
column 4 of Table 1 are wastes when accumulated speculatively.

Table 1
Use _. Energy
constituting recovery/ Reelamatlon Speculative
disposal fuel . accumulation
(1) (2) (3) (%)
Spent materials ¥ o * ¥
Sludges (listed in ¥ # ¥ #
Sections 3.4.2 and ’ -
3.4.3)
Sludges exhibiting a * # ¥
characteristic of o ) T - -
hazardous waste ) i Co ‘
By-products {listed ® # ® ®
in 3Seetion 3.4.2
and 3.4.3)
By-products exhibiting * # ¥
a characteristic of
hazardous waste )
Commercial chemical * #
products (listed in
Section 3.4.4)
15HW120986m ' : : _ 7
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Scrap metal . # ® * #

NOTE: The terms "spent materials", "sludges", "by-products" and "scrap
metal" are defined in Section 3.1.c of these regulations.

3.1.1.d Inherently waste-like materials. The following materials are
wastes when they are recycled in any manner:

3.1.1.d.1 (Reserved)

3,1.1.d.2 The director will use the following criteria to add wastes to
that list:

3.1.1.d.2.1.4 The materials are ordinarily disposed, burned or
incinerated; or

3.1.1.d.2.1.B The materials contain toxic constituents 1listed in
Appendix VIII of this section and these constituents are not ordinarily
found in raw materials or products for which the materials substitute
{or are found in raw materials or products in smaller concentrations)
and are not used or reused during the recyeling process; and

3.7.1.d.2.1i1i The material may pose 2 substantial hazard to human health
and the environment when recycled.

3.1.1.2 Materials that are not waste when recycled.

3.1.1.e.1 Materials are not wastes when they can be shown Lo be
recycled by being:

3.1.1.e.1.1 Used or reused as ingredients in an industrial process *to
make a product, provided the materials are not being reclaimed; or

3.7.1.e.1.1i Usad or reused as effective substitutes for commercial
products;

3.7.1.e.1.1ii Returned to the original proecess {rom which £they are
generated, without first being reclaimed. The material must be
returned as a substitute for raw material feedstock, and the process
must use raw materlials as principal feedstocks.

3.1.1.e.2 The following materials are wastes, even If the recycling
involves use, reuse or reburn to the original process (described in
paragraphs e.1.1 through iii of this subsection):

3.1.1.e.2.1 Materials used in a manner ccnstituting disposal, or used
to produce products that are applied to the land; or

3.1.1.e.2.1ii Materials burned for energy recovery, used to produce =
fuel, or contained in fuels; or

15HW120986m ' B 3
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3.7.1.e.2.111 Materials accumulated speculatively; or

3.1.1.2.2.1iv (Reserved)

3.1.1.f Documentation of claims that materials are not wastes or are
conditionally exempt Ffrem regulation, Respondents In actions %o
enforce regulations implementing the 3tate Act who ralse a e¢laim that a
certain material 1is not a waste, or is conditionally exempt from
regulation, must demonstrate that there is a known market or
disposition for the material, and that they meet the terms of the
exelusion or exemption. In doing so, they must provide appropriate
documentation (such as contracts showing that a second person uses the
material as an ingredient in a2 production process) Lo demonstrate that
the material is not a waste, or is exempt from regulation. In
addition, owners or operators of facilitles claiming that they actually
are recycling materials must show that they have the necessary
equipment to do so.

% * *# * *

3.1.4 Special Requirements for Hazardous Waste Generated by Small
Quantity Generafors T

3.1.4,a & generator is a small gquantity generator in a calendar month
if he generates less than 1000 kilograms of hazardous waste in that
month,

3.1.4,b Except for those wastes identified in paragraphs (e) and (f) of
this section, a smell quantity generator's hazardous wastes are not
subject to regulation under Sections &, 3, and 11 of these . regulations
and 40 C.F.R. Part 265, provided the generator complies with the
requirements of Section 4 of these regulations and paragraph (g) and,
if applicable. (j) of this sectionm. '

3.1.4.c Hazardous waste that is recycled and that is exeluded from
regulation under Sections 3.1.5.a.2.iii and v, 3.1.5.a.3, or 9.4 of
these regulations is not included in the gquantity determinations of
this section and 1is not subject fo any requirements of this section.
Hazardous waste that is subject to the requirements of Sections 3.1.5.b
and ¢, 9.3, 9.4, and §.6 of these regulations is included in the
quantity determination of this section and is subject to the
requirements of this section.

3.1.4.d In determining the quantity of hazardous waste he generates, a
generafor need not inelude: . : -

3.1.4.d.17 His hazardous waste when it is removed from on-site storage;
or

3.1.4.d4.2 Hazardous waste produced by on-site treatment of  his
hazardous wastie. -

154 120986m o o 9
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3.1.4.e If a small quantity generator generates acutely hazardous waste
in a ealendar month in guantities greater than set forth below, all
quantities of that acutely nazardous waste are fully subject o these
regulations:

3.1.4.e.1 A total of one kilogram of commercial chemical products and
manufacturing chemical intermediates having the generic names listed in
Section 3.4.8.e of these regulations, and off-specification commercial
chemical produets and manufacturing chemical intermediates which, if
they met specifications, would have the generie names llisted in Sectiion
3.4.4. e of these regulations;

3.1.4,e.2 A total of 100 kilograms of any residue or contaminated soil,
water or other debris resulting from the clean-up of a spill, into or
on any land' or water, of any commercial chemical products or
manufacturing chemical intermediates having the generic names listed in
Section 3.4%.4.e of these regulations, or any residue or contaminated
soil, water or other debris resulting from the cleanup of a spill, into
or on any land or water, of any off-specification commercial chemical
products or manufacturing chemieal intermediates which, if they met
specifications, would have the generic names listed in Section 3.4.4.e
of these regulations.

3.1.4.f A small quantity generator may acecumulate hazardous waste
cn-site, If he accumulates at any time more than a total of 1000
kilograms of his hazardous waste, or his acutely hazardous wastes in
quantities greater than those set forth in paragraphs {(e)(1) or (e)(2)
of this section. _all of those accumulated wastes for which the
accumulation limit was exceeded are fully subject to these regulations,
The time period of Section 6.3.5 of these regulations for accumulation
of wastes on-site begins for a small quantity generator when the
accumulated wastes exceed the applicable exclusion level.

3.1.4.g In order for hazardous waste generated by a small quantity
generator {o be excluded from full regulation under this section the
generator must:

3.1.0.g.1 Comply with Seetions 4 and 6.1.1 of these regulaticns;

3.1.4.2.2 If he stores his hazardous waste on-zite, store it 1in
compliznce with the requirements of paragraph (f) of this section;

3.1.4.g.3 Establish and maintain on-site a written record specifying
the quantity and types of hazardous wastes disposed of, the dates the
wastes were transported off-site, and the final disposition of the
wastes; and {Comment: This recordkeeping requirement 1is only
applicable to manufacturing facilities. Non-manufacturing facilities
such as schools, service stations, ete. are not required to comply with
this subsection.)

3.1.4.g.4 Either treat or dispose of his hazardous waste in an on-site

15HW 120586m 10
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faecility, or ensure delivery to an off-site storage, treatment or
disposal facility, either of which is:

3.1.4.g.4.1 Permitted under 40 C.F.R. Part 270 ef-the-federal-code;

3.1.4.g.4.11 In interim status under 40 C.F.R. Parts 270 and 285 and
W. Va. Code §20-5E-10 of-bhe-Wesb-Yipginia-Code;

3.1.4.g. 4,111 Permitted by this State under Seetion 11 of these
regulations;

3.1.4.g.4,.iv Permitted by this State to manage industrial wastes under
the Water Pcllution Control Act; (Comment: After March 31, 1986 a
small gquantity gensrater will not be allowed tc send its hazardous
waste to this type of facility.)

3.1.4.g.4.v Authorized to manage hazardous waste by a state with a
hazardous waste program apprcved under 40 C.F.R. Part 271;

3.1.4.g.4.vi 4 facility which:

2.1.4.g.4.vi. & Beneficially uses or re-uses, or legitimately recycles
or reclaims his waste; or

3.1.4.g.4.vi,B Treats his waste prior to beneficial use or re-use, or
legitimate recycling or reclamation.

3.7.4.h Hazardous waste subject to the reduced requirements of this
section may be mixed With non-hazardous waste and remain subject to
these readuced requirements even though the resultant mizture exceeds
the gquantity limitations identified in this section, unless the mixture
mesets any of the characteristies of hazardous wastes identified in
Section 3.3 of these regulaticns.

3.1.8.1 If a small guantity generator mixes a waste with a hazardous
waste that exceeds a quantity exclusion level of this section, the
mixture is subject to full regulatiom.

3.1.4.) & small guantity generator that generates more than 100, but
less than 1000 kilograms of hazardous waste or who generaftes acutely
hazardous waste in an amount greater than specified in Section 3.1.4.e
of these regulations in any ecalendar month shall be subject to the
following requirements, in addition to those requirements enumerated in
paragraphs (a) through (i) of this section: -

3.1.4.3.1 The manifest requirements of Secticn 6.2 of these regulations
except that such small quantify generators are conly required to
complete the following items on the gensrator segment of the Uniform
Hazardous Waste Manifest prior to shipping hazardous waste off-site for
treatment, storage, disposal or recycling:

15HW120986m ) . ’ o T
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3.1.4.5.1.1 Generator name, address, and signature (1tems 3 and 16 on
the Uniform Hazardous Waste Manifest form.)

3.1.4,3.1.11 The name and address of the facility designated to receive
the hazardous waste {iltem O on the Uniform Hazardous Waste Manifest
form). :

3.1.8.3.1.1ii The DOT description of the waste, including the proper

shipping name, hazard classification, and the UUN" or MNA"
identification number (item 11 on the Uniform Hazardous Waste Manifest
form).

3.1.4.35.1.iv The number and type of containers of hazardous wastes
{item 12 on the Uniform Hazardous Waste Manifest form). (COMMENT: Each
container must be properly marked, labeled, and meet all DOT
specifications), and

3.1.4.j.1.v The total quantity of hazardous waste to be transported
off-site (items 13 and 14 on the Uniform Hazardous Waste Manifest
form); :

3.1.4.3.2 The pre-transport DOT packaging, labeling, marking and
placarding requirements described in Section 6.3 of these regulations:

3.1.4.3.3 The recerdkeeping requirements of Ssctions 6.48.1(a), (e}, and
(d) and 6.4.4.0f these regulations; and

3.1.4.3.4 The special conditions of Section 6.5 of these regulations.

3.1.5 Reguirements for Recyclable Materials

3.1.5.a.1 Hazardous wastes that are recycled are subject to the
requirements for generators, transporters, and storage facilities of
paragraphs (b} and (ec) of this section, except for the maferials listed
in paragraphs {(a}{2)} and (2){3) of this section. Hazardous wastes that
are recycled will be known as "recyclable materials,”

3.1.5.a.2 The follewing recyclable materials are nof subject to the
requirements of this section but are regulated under Sections 9.3
through 9.7 and all applicable provisions of Section 11 of these
regulations:

3.1.5.a.2.1 Recyelable materials used in a manner constituting disposal
(Section 9.3 oFf these regulations):

3.1.5.a.2,1i1 Hazardous wastes burned for energy recovery in boilers and
industrial furnaces (Section 9.4 of these regulations).

3.1.5.a.2.11i {(Reserved);

3.1.5.a.2.1iv Recyecled materials from which precicus metals are
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reclaimed (Section 9.6 of these regulations);

3.1.5.a.2.v Spent lead-acid batteries that are reclaimed (Section §.7
of these regulations).

2.1.5.2.3 The following recyclable materials are not subject to
regulation under Sections U4 through 8 of these regulations and are not
subject to the notification requirements of W. Va. Code §20-5E-10.

3.1.5.2.3.1 Reclaimed Iindustrial ethyl alcchol;

3.1.5.a.3.1ii Used batteries (or used battery cells) returned to a
battery manufacturer for regeneration;

3.1.5.a.3.1ii Used oil that exhibits one or more cof the characteristics
of hazardous . waste but 1s recycled in some other manner than belng
burned for energy regovery; or

3.1.5.a.3.1v Scrap metal.

3.1.5.a.3.v Fuels produced from the refining of 9il bearing hazardous
wastes =zlong wWith normal process  streams at  a petroleum reflining
facility, if such wastes result from normal petroleum refining,
production, and fransportation practices;

3.1.5.a.3.vi 0il reclaimed from hazardous waste resulting from normal
petroleum refining, production, and transportation practices whiech oil
is to be refined along wWith normal process streams at a petroleum
refining facility; or

3.1.5.a.3.vii Coke from the iron and steel industry that contains

3.71.5.b Generators and transporters of recyclable materials shall
comply with all applicable provisions of Sections 4, 5 and & of these
regulations except as provided in paragraph 3.1.5.a of this section.
Generators and &Yransporters of recyclable materials are alsc subject to
the applicable provisions of West Virginia Administative Regulations,
Department of Highways, Series 7, Transpertation of Hazardous Wastes by
Highwav Transporters, and West Virginia Administrative Regulations,
Public Service Commission, Seriss 11, Transporting Hazardous Waste by
Rail.

32.1.5.c.1 Owners or operators of facilities that store recyclable
materials before they are reeyeled are regulated under all applicable
provisions of Sections 4, 8.1 through 8.10, 8.13, ard 11, and 13 of
these regulations, except as provided in paragraph 3.1.5.2 of this
section (the recycling process itself is exempt from regulations).

3.1.5.¢.2 Owners or cperators of facilities that recyecle recyclable
materials without storing them before they are recycled are subject to

15HW120986m o 13
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the following requirements, except as provided in paragraph 3.1.5.a of
this section:

3.1.5.¢.2.1 Notification reguirements of Section & of these regulaticus

bl

3.1.5.c.2.1i Sections 8.5.2 and 8.5.3 of these regulations {concerning
use of ihe manifest and manifest discrepancies),

3.1.5.d Additional Regulation of Certain Hazardous Waste Recycling
Aetivities on a2 case-by-case basis.

3.7.5.d.1 The director may decide on a case-by-case basis that persons
accumulating or storing the recyclable materials described in Section
3.1.5.a.2.iv of these regulations should be regulated under Sections
3.1.5.b. and 3.1.5.c of these regulaticns. The basis for this decision
is that the materials are being zccumulated or stored in a manner that
does notf protect human health and the environment because the materials
or their toxic constituents have not been adequately contained, or
because the materials being accumulated or stored together are
incompatible. In making this decision, the director will consider the
following factors:

3.1.5.d.1.a The types of materials accumulated or stored and the
amounts accumulated or stored;

3.1.5.d.1b The method of zccumulation or storage;

3.1.5.d.1.c The length of time the materials have been accumulated or
stored before being reclaimed;

3.1.5.d.1.d Whether any contaminants are being released Into the
environment, or are likely to be so released; and

3.1.5.d.1.e Other relevant faclors.

The procedures for this decision are set forth in Section 3.71.5.d.2 of
these regulations.

3.1.5.d.2 Procedures for case-by-case regulation of hazardous waste
recyeling activities,

3.1.5.d.2.1i The director will use £the fcliowing procedures whan
determining whether ¢to regulate hazardous waste recycling activities
described in Section 3.1.5.a.2.iv of these regulations under the
provisions of Sections 3.1.5.b and 3.1.5.c of these regulations, rather
than under the provisions of Section 9.6 of these regulations.

3.1.5.d.2.1i,4A. If a gensrator is accumulating the waste, the director
will 1issue a notice setting forth the factual basis for the decision
and stating that the person must comply with the applicable

15HW120586m ) 14




West Virginia Administrative Regulations
Department of Natural Resources
Series 35, Section 3

requirements of Sections 6.1, 6.3, 6.4, and 6.5 of these regulations.
The notice will become final within 30 days, unless the person served
requests a public hearing to challenge the decision. Upon receiving
such a request, the director will hold a public hearing. The director
will provide notice of the hearing ¢to the publie and allow publie
participation at the hearing. The director will issug2 & final order
after the hearing stating whether or not compliance with Sectlion 6 of
these regulations is recuired. The order becomes effective 30 days
after service of the decision unless the director specifies a later
date or unless review by the director is requested. The order may be
appealed to -the director by any person whe participated in the public
hearing. The director may choose te grant or to deny the appeal. Final
agency action occurs when a final order is issued and agency review
procedures are exhausted.

3.1.5.4.2.1.B. If the person is accumulating the recyclable material at
a storage facility, the notice will state that the person must obtain a
permit in accordance with all applicable revisions of Section 11 of
these regulations. The owner or operator of the facility must apply
for a permit within nc less than 60 days and no more than six months of
notice, as specified in the notice, If the owner or operator of the
facility wishes to challenge the director's decision, he may do so in
his permit application, in a publie hearing held on the draft permit,
or in comments filed on the draft permit or on the notice of intent %o
deny the permit. The fact sheet accompanying the permit will speeify
the reascns for the agenecy's determination. The gquestion of whether
the director's decision was proper will remain copen for consideration
during the public comment period discussed under Section 11.25 of the
regulations and in any subsequent hearing. '

® # * * *

3.4.4 Discarded Commercial Chemical Products, Off-Specification
Species, Contziner Residues, and Spill Residues Thereof

The following materials or items are hazardous wastes 1f and when they
are discarded or intended to be discarded: as described in Seetion
3.1.1.2.2 of these regulations, when they are burned for purposes of
energy recovery in lieu of their original intended use, when they are
used to produce fuels in lieu of their original intended use, when they
are applied to land in lieu of their original intended use, or when
they are contained in products that are applied to land in lieu of
their original intended use.

3.4.4,a Any commercial chemical product, or manufacturing chemical
intermediate having the generic name listed in paragraphs (e) or (f) of
this section.

.44 Any cff-specification cemmercial chemical product ar

manufacturing chemical intermediate which, i1f 1t met specifications,
would have the generic mame listed in paragraphs (e) or (f) of this
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section.

3.4.4.c Any residue remaining in a container or an inner liner removed
from a container that has held any commercial chemical product or
manufacturing chemical intermediate having the generic name listed in
paragraph (e) of this section, unless the container is empty as defined
in Section 3.1.5{b)(3) of-shis-ehapber of these regulations.

{Comment: Unless the residue is being beneficially used or reused, or
legitimately _recycled or reclaimed; or being accumuliated, stored,
transported or treated prior to such use, re-use, recycling or
reclamation, the director considers the residue to be infended for
disecard, and thus a hazardous waste. An example of z legltimate re-use
of the residue would be where the residue remains in the container and
the container is used to hold the same commercial chemical product or
manufacturing chemical product or manufacturing chemical intermediate
it previously held. An example of the discard of the residue would be
where the drum is sent to a drum reconditioner who reconditions the
drum but discards the residue.)

3.4.4.4 Any residue or contaminated soil, water or c¢ther debris
resulting from the cleanup of a spill intc or on any land or water of
any commercial chemical product or manufacturing chemical intermediate
having the generic name listed in paragraph (e) or (f) of this seciion,
or any residus or contaminated soil, water or other debris resulting
from the cleanup of a spill, in%te or on any land or water, of any
off-specification chemical product and manufacturing chemical
intermediate which, if it met specifications, would have the generic
name listed in paragrapn {g) or () of this section.

{Comment: The phrases "commercial chemical product or manufacturing
chemical intermediate having the generic name listed in . . ." refers
to a chemical substance which is manufactured or formulated for
commercial or manufacturing use which consists of the commercially pure
grade of the chemical, any technical grades of the chemical that are
produced or marketed, and all fermulations in which the chemical is the
sole active ingredient. it does not refer to a material, such as a
manufacturing process waste, that contains any of the substances listed
in paragraphs (e) or (f). Where a manufacturing process waste ls deemed
to be a hazardous waste because it contains a substance listed in
paragraphs {(e) or (f), such waste will be listed in either Section
2.4.2 or 3.4.2 of these regulations or will be identified as a
hazardous waste by thne characteristies set forth in Section 3.3 of
these regulations.)

3.4.4.e The commercial chemical products, manufacturing chemical
intermedistes or off-specification commercial chemical preducts or
manufacturing chemical intermediates referred to in paragraphs (a)
through (d) of this section, are identified as acute hazardous wastes
{H) and are subject to be the small quantity exclusion defined in
Section 3.1.4.a of these regulations.
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2448 The commercial chemical products, manufacturing chemical
intermediates, or off-specification commercial chemical products
referred to in paragraphs {a) through (d) of this section, are
identifisd as toxiec wastes (T) unless otherwise designated and are
subject te the small gquantity exclusion defined In Section 3.1.4 of
these regulations. _

{Comment: For the zonvenience of the regulated community, the primary
hazardous properties of these materials have been indicated by the
letters T (Toxzicity), R (Reactiviity), i{Ignitability) and C
(Corrosivity). Absence of a2 letter indicates that the compound is only
listed for toxiecity.)

These wastes and their corresponding EPA Hazardous Waste Nuﬁbers are:

Hazardous .

Waste No. Substance

Uuoot . . . . . . . . fcetaldehyde (1)

Uo34 . . . . . . . . Acetaldehyde, trichlore-

U187 . . . . . . . . Acetamide, N-{li-ethoxyphenyl)-
Uugos .. . . . . . . fecetamide, N-9-H-fluoren-2Z-yl-
U112 . . . . v . . . Acetic acid, ethyl ester (i)
Uty . . . . . . . . fcetic acid, lead salt

Uz14 . . . . . . . . Acetic acid, thallium(i) salt
Ugo2 . . . . . . . . Acetone (i)

U003 . . . . . . . . Acetonitrile {I,T)

U2i8 , . . . . . . . 3-(alpha-acstonylbenzyl)-U hydroxycoumarin
and salts, when pressnt at conecentrations
of 0.3% or less

% % * * %*
Uzd8 . . . . . . . . Warfarin, vwhen present at concentrations of
0.3% or less
U200 . . . . . . . . Yohimban-i6-carboxylic acid, 11,17-di-

methoxy-18-{(3,4,5-trimethoxy-
benzoylloxy)-, methyl ester,

U2Lg ., ., ., . . . . . Zinc phosphide, when present at
cencentrations o£-0% of 10% or less

* * * ¥* #
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Section 5. Standards 4Applicable fo Transperters of Hazardous
Waste by Alr and/or Water

The director hereby adopts and incorporates by reference 40 C.F.R. Part
263, as published in the Code of Federal Regulations on the effessive
date of-shkese-regulabiens specified in Section 1.6 of these regulations
insofar as such regulations relate to the transportation of hazardous
waste by alr and water.

Whenever the term Administrator or Regional Administrator is used, the
term shall have the meaning of the director of the Department of

Natural Resources.
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Section 8. Standards for owners and operators of Hazardous Waste
Treatment, Storage and Disposal Facilities

* ¥ ® E3 *

8.3.7.a.1 Arrangements to familiarize peclice, fire departments, and
emergency response teams with the layout of the faecllity, properties of
hazardous waste handled at the facility and assoclated hazards, places
where facility personnel would normally be working, entrances to and

roads inside the facility, and pessible evacuation routes.

® # ¥ # ¥

8.11.2.3 If the owner or operator determines that the corrective action
program being implemented under Secticn 8.13.09 is &» insufficlent for
causing cessation of hazardous waste constituents mlgratlon, then the
unit must be closed. However, if it is determined that the corrective
action will ‘adequately arrest and remove the contamination, the owner
may choose one of the four options which will become part of the
conditions of the permit:

ODO:)

J.1 Retrofit the unit with liners; in accordance with Section
a.1 of these regulations;

8.11.2.3.2 Stop the leak;

8.11.2.3.3 Continue the operation of the unit, (while concurrently
developing/implementing an alternate treatment, storage, or disposal
method), for a period of five years at which time the unit must be
closed; or

8.11.2.3.4 Continue the operation of the unit provided a demonstration
can be made and approved by the chief that no adverse impact te human
health or to the environment will result from the continued operation
of the unit during the active 1life and closure and post closure peried,
provided that the facility continue to comply with an approved
corrective action program. Such demonstration must include and discuss

the following:

8.11.2.j.4.1 Potential adverse effects on ground water quality,
considering:

8.11.2.3.4,1,4 The physical and chemical characteristics of %the waste
in the regulated unit, inecluding its petential for migration; '

8.11.2.3.4.1.B The hydrogeclogical characteristics of the faecility and
surrounding land;

8.11.2.3.4.1.C The quantity of ground water and the direction of ground
water flow;
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8.11.2.5.4.1.D The proximity and withdrawal rates of groundwater users;
8.11.2.j.4.1i.E The current and future uses of ground water in the area;

8.11.2.j.4.1.F The existing quality of ground water, Including other
sources of contamination and their cumulative impact on ground water
quality;

8.11.2.3.4.1.G The potential for health risks caused by human exposure
to waste constituents;

8.11.2.j.4.i.H The poctential damage to wildlife, crops, vegetation, and
physical structures caused by exposure to waste constituents;

8.11.2.3.4.1.1 The persistence and permanence of the potential adverse
ef’fects; and :

8.11.2.3.4.11 Potential adverse effects on hydraulically connected
surface water quality, considering:

8.11.2.3.4.11.8 The volume and physical and chemical characteristics of
the waste in the regulated unit;

8.11.2.3.4.i1.8 The hydrogeological characteristics of the facility and
surrounding land;

8.11.2.3.4.11i.C The quantity and quality of ground water, and the
direction of ground water flow;

8.11.2.5.4.i1.D The patterus of rainfall in the region;
8.11.2.3.4.ii.E The proximity of the regulated unit to surface waters;

8§.11.2.j.4.1i.F The current and future uses of surface waters in the
area and any water quality standards established for those surface .
waters;

8.11.2.3.4.11.C The existing quality of surface water, including other
sources of contamination and the cumulative impaci on surface water
guality;

8.11.2.3.4.ii.H The potential for health risks caused by human exposure
to waste constituents;

8.11.2.j.4,ii.I The potential damage te wildlife, crops, vegetation,
and physical structures caused by exposure to waste constituents; and

8.11.2.3.4.ii.J The persistence and permanence of the potential adverse
effects. '
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8.11.2.3.4.1ii In making any determination under paragraph (U} of this
section coneerning the use of ground water in the area arcund the
facility, the chief will consider ary identification of underground
sources of drinking water _and exempted agquifers made under the West
Virginia Administrative Regulations of the State Water Rescources Board,
Chapter 20, Article 54, Series IX (13883).

* * *® * ¥

8.12.7 Food Chain Crops

The chief may allow the growth of food chain crops in or on the
treatment zone only 1if the owner or operator satisfies the conditions
of this secticn. The chief will specify in the facility permit the
specific food chaln crops which may be grown.

8.12.7.a.1 The owner or operator must demonstrate that there 1is no
substantial risk to human health caused by the growth of such crops in
or on the treatment zone by demonstrating, prior to the planting of
sueh crops, that hazardous constituents other than cadmium:

8.12.7.2.1.1 Will not be transferred to the food or feed portions of
the c¢rop by plant uptake or direct contact, and will not otherwise be
ingested by food chain animals {e.g., by grazing); or

8.12.7.a.1.1i Will not ocecur in greater concentraticns in or on the
food or feed portions of crops grown on the treatment zone than in or
on identical portions of the same crops grown on untreated scils under
similar conditions in the same region.

8.12.7.a.2 The owner or operator must make the demonstration required
under this paragraph prior tc the planting of crops at the facility for
all constituents identified in Appendix VIII of Section 3 of these
regulations that are reasonably expected Lo be in, or derived from,
waste placed in or on the treatment zone,

8.12.7.a.3 In making a demonstration under this paragraph, the owner,
cr operaftor may use fleld tests, greenhouse studies, avallable data,
or, in the case of existing units, cperating data, and must;

8.12.7.a.3.1 Base the demonstration on conditions similar to those
present in the treatment zone, including soil characteristics (e.g.,
pH, cation exchange capacity), specifiec wastes, application rates,
application methods, and crops tc be grown; and

8.12.7.2.3.11 Describe the procedures used in conducting any tests,

ineluding the sample selection criteria, sampie size, analytical
methods, and statistical procedures,
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8.12.7.a.4 If the owner or operator intends to conduct field tests or
greenhouse studies in order to make the demonstration reguired under
this paragraph, he must obtain a permit for conducting such activities.

*® * * * *

8.13.6 Compliance Period

8.13.6.a The compliance period is the active life of the waste
management area, the closure period and the post closure period.

8.13.6.b The compliance period begins when the owner or operator
initiates a groundwater monitoring program meeting the requirements of
Section 8:43-9 8.13.8 of these regulations. .

8.13.6.¢c If the owner or cperator is engaged in a corrective action
program at the end of the compliance period specified in paragraph (a)
of this section, the compliance pericd is extended until the owner or
operator can demonstrate thai the Water Resources Board's Groundwater
Protection Standard Regulation, Series VII, 3ection 1 has not been
exceeded for a period of three (3) consecutive years.

¥ * ¥ * ¥
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Section 9. Standards for Management of Speeific Hazardous
Wastes and Specific Types of Hazardous Waste
Management Facilities

#* * # * *

9.3 Recyelable Materials Ussed in a Manner Censtituting Disposal

9.3.1 Applicability

9.3.1.a This section applies to rescyclable materials that are applied
to cr placed on the land;

9.3.1.,a.1 without mixing with any other substances; or

9.3.1.2.2 after miging with any other substances that are not hazardous
wastes, unless the recyclable material undergoes a chemical reaction so
a3 to become inseparable from the other substances by physical means;
or

9.3.1.a.3 after combination with any other substances 1f the resulting
combined material is not produced for the general public's use.

9.3.1.a.4 The materials identified in paragraphs $5.3.1.a.1 <through
9.3.1.a.3 will be referrad to throughout this Section as "materials
used in a manner tha%t constitutes disposal.!

9.3.1.b Products produced for the general public's use that are used in
a manner that constitutes disposal and that ceontain recyclable
materials are not presently subject te these regulations if the
recyclable materials have undergone chemical reaction in the course of
producing the product so as to become inseparable by physical means.
Commercial fertilizers that are produced.feor the general public's use
that econtain recyclable material also are not presently subject to
these regulations.

§.3.2 Standards Applicable to Generators and Transporters of Materials
Used in a Manner That Constitutes Dispesal.

Generators and transporters of materials that are used in a manner that
constitutes disposal are subject to applicable requirements of 3ections
4, 5, and 6 of these regulations as well as the applicable provisions
of West Virginia Administrative Regulations, Department of Highways,
Seriss 7, Transportation of Hagzardous Wastes by Highway Transporters,
and Weast Virginia Administrative Regulaticns, Publiec  Service
Commission, Series 11, Transporting Hazardous Waste by Rail,
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9.3.3 Standards Applicable to Storers of Materials that are to be Used
in a . Manner that Constitutes Dispesal Who fre Not the Ulfimate
Users.

Owners or operators of facilities that store recyclable materials that
are to be used in a manner that constitutes disposal, but who are not
the ultimate users of the materials are regulated under all applicable
provisions of Sections 4, 8, ard 11, and 13 of these regulations, and
40 C.F.R. Part 265, Subparts 4 through L.

9.3.4 Standards Applicable to Users of Materials that are Used in a
Marner that Constitutes Disposal.

Cwners or cperaters of facilities that use recyclable materials in a
manner that constitutes disposal are. subject to all applicable
provisions of Sections 4, 8, ard 11, and 13 of these regulations, and
40 C.F.R. Part 265, Subparts A& through N. (These requirements do not
apply to products which contain these recyclable materials under the
provisions of paragraph 9.3.1.b of these regulations.)

9.4 Hazardous Waste Burned for Energy Recovery

§.4.1 Applicability

9.4.1.2a The regulations of this Subpars section apply t¢ hazardous
wastes that are burned for energy recovery in any boiler or industrial
furnace except as provided by paragraph 9.4.71.b of this section. Such
hazardous wastes burned for energy recovery are termed "hazardous waste
fuel." However, hazardous waste fuels produced from hazardous waste by
blending or other treatment by a person who nelther generated the waste
nor burns the fuel are not subject to regulation at the present time.

g.4.1.b The fecllowing hazardous wastes are not regulated under this
section:

g.4.1.b.1 Used oil burned for energy recovery that is also a hazardous
waste solely because it exhibits a characteristic of hazardous waste
identified in 3-2:2 Section 3.3 of these regulations. Such used cil is
subject to regulation under Section §.5 of these regulations rather
than this section and
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9.4,1.p.2 Wastes that are exempt from regulation under the provisions
of Section 2.71.3.b of these regulations and hazardous wastes thzat are
subject to the special regquirements for small guantify generators under
the provisions of Section 3.1.U4 of these regulations,

0-4:3:5:3-Hagardous-nasbe-fuslas--5has--are--exempb--from--bhe--lakeling
requircomenis-of-RORA-Seetien-3604 e+

O-4+3:b:4-Coke-Lrom-she-iron-and-steel-industry-Shak-eorkains-hazardods
wasbe-fpom-5he-iron-and-gseci-productior-proeesEr

g.4.2 Prohibitions. {Reserved)

9.4.3 Standards applicable to generators of hazardous waste fuel.

9.4.,3.a Generators of hazardous wasfe fuel are subject ¢tTo the
requirements of Seection § of these regulations except that Section
9.4.7 of these regulations exempts certain spent materials and
by-products from these provisions;

a.4.3.b Generators who are marksters alsc must comply with Section
g.4.5 of these regulations,

9.4.3.c Generators who are burners alsc must comply with Section 9.4.6
of these regulations.

9.4 4 Standards applicaple to transporters of hazardous waste fuel.

9.L.4.a Transporters of hazardous waste fuel from generator to
marketer, or from a generator to a burner are subject to the
requirements of either Section 5 of these regulations or the applicable
regulations of the West Virginia Department of Highways or Public
Service Commission of West Virginia  regarding hazardous  waste
transporters, except that Section 9.4.7 of these regulations exempts
certain spent materials and by-products from these provisions.

9.4.4,p Transporters of hazardous waste fuel are not presently subject
to regulation when they transport hazardous wastes fuel from marketers,
who are not alse the generators of the waste, to burners or other
marketers.

9.4.5 Standards applicable to marketers of hazardous waste fuel.

Fersons who market hazardous waste fuel are called '"marketers."
Marketers include generators who market hazardous waste fuel directly
te a burner, and persons wWho receive hazardous waste from generators
and produce, process, or blend hazardous waste fuel from these
hazardous wastes. Persons who distribute but do not process or blend
hazardous waste fuel are also marketers, but are not presently subject
to regulation. Marketers (other than distributors) are subject to the
following requirements:
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g.L,5.a Prohibitions (Reserved).
g.4.5.b Prohibitions {Reserved).

9.4.5.2.1 Storage. Marketers who are generators are subject to the
requirements of Section 6.3.5 of these regulations or to Sections 8.1
through 8.10, 8.13, ard-Seesier 11, and 13 of these regulations or 40
C.F.R. Subparts A through L of Part 265 ard-Parts-279-ard-12h; except
as provided by Section §.4.7 ef-this-Sessisr of these regulations for
certain spent materials and by-products;

9.4.5.c.2 Marketers who receive hazardous wastes from generators, and
produce, process, or blend hazardous waste fuel from these hazardous
wastes, are subject to regulation under all applicable provisions of
Sections 8.1 through 8.10, 8.13, 11, and Seesier .13 of these
regulations or 40 C.F.R. Subparts & through L of Part 265 ard-Farbs-276
ard-124; except as provided by Section 9.4.7 ef-stkis-seebier of these
regulations for certain spent materialis and by-produets.

9.Y4.6 Standards zpplicable to burners of hazardous waste fuel

g.4.6.2 {(Reserved)
G.4,6.p Notificatlion. (Reserved)

g.L4.,6.c Burners that store hazardous waste fuel prior to burning are
subjeet to the requirements of Section 6.3.5 of bShis-ekapser these
regulations, or to all applicable requirements in Sections 8.1 through
8.10, 8.13, and Seesier 13 of these regulations or 40 C.F.R. Subparts
A through L of Part 265 ep-U40-C-F+Rc--Bar5-265--0f--tkig--ehapter with
respect to such storage, except as provided by Section G.4.7 of bhis
subpars these regulations for certain spent materials and by-products.

§.4.7 Cenditional exemption for spent materials and by-preducts
exhibiting a characteristic of hazardous waste.

9.4.7.a2 Ezecept as provided in paragraph (b), hazardous waste fuels that
are spent materials and by-products and that are hazardous only because
they exhibit a characteristic of hazardous waste are not subject to the
notification requirements of Ghapber-20;irsiele-~5E;-3eesier-395y Section
4 of these regulations cor the generator, transporter, or sforage

requirements of Chapter 20, Article 5E of the State Act.

9.4.7.0 This egemption does not apply when the spent materizl or
by-product is stored in a surface Iimpoundment prior to burning.

* * *® ¥ *

15HW120986m - , 26




—_ —————————— .

West Virginia Administrative Regulations
Department of Natural Resources
Series 35, Secticn ¢

9.6 Reeyclable Materials Utilized for Precious Metal Recovery

9.6.a The regulations of this section apply to recyclable materials
that are reclaimed to recover economleally significant amounts of gold,
silver, platinum, paladium, irridium, osmium, rhodium, ruthenium, or
any combination of these.

9.6.b Fersons who generate, transport, or store recyclable materials
that are subjeet to this section are subject to the following
requirements: .

9.6.b.1 notification requirements of Section &4 of these regulations;

9.6.b.2 faraleg-56~252;-Subpart-Bi-Lfor-genoratorssr-faraloga-56~263-20
and-263-2313-Lfor-sranspersepg T -ard--46--C ErR--—-Scebiong--265-F5--2ard
265-22 {(for--persers-wre-sseresr- Section 6.2 of these regulations for
generators, 40 C.F.R. 263.20 and 263,21 for transporters, and 40 C,F.R.
265,71 and 265:72 for persons who store recyclable materials.

9.6.c Persons who store recyclable materials that are subject ¢to this
section must Lkeep the following records to document that they are not
accumulating these materials speculatively (as defined in Section 3.1.b
of these regulations): .
§.6.c.1 records showing the volume of these materials stored at the
beginning of the calendar year;

9.6.c.2 the amount of these materials generated or received during the
calendar year; and

9.6.c.3 the amount of these materials remaining at the end of the
calendar year. ;

9.6.d Recyclable materials that are regulated under this section that
are =accumulated speculatively (as defined in Section 3.1b of these

regulations) are subject fo all applicable provisions of 3Sections 5
through 8, and 11, and 13 of these regulations and 40 C.F.R. Part 265.

G.7 Reclaimed 3pent Lead-Acid Batteries

9.7.a This section applies to persons who reclaim spent lead-acid
batteries that are recyclable materials (“spent batteries"). Persons
who generate, transport, or collect spent batteries, or who store spent
batteries but do not reclaim them are not subject to the requirements
of Sections 4 through G, er 11, or 13 of these regulations, nor 40
C.F.R. Part 265. T o :

§.7.b Owners or operators of facilities that store spent batteries
before reclaiming them are subject to the following requirements:
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§8.7.b.1 the notification requirements of Section & of  these
regulations;

9.7.b.2 all applicable provisions of Sections 8.1 through 8.10 of these
regulations, except Section 8.2.3 concerning waste analysis and 8.5.2
and 8.5.3 concerning use of the manifest and manifest discrepancies,
and Section 13 of these regulations.

9.7.b.3 all applicable provisions of Subparts 4, B {but not Seetion
2656.13 (waste analysis)), C, D, E (but not Sections 265.71 and 265.72
(dealing with use of the manifest and manifest discrepancies)), and F
through L of 40 C.F.R. Part 265; and

9.7.b.4 all applicable provisions of Section 11 of these regulations.

* * * * *
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Section 11. Hazardous Waste Permifting Program

* ¥ *® * *

11.1.2 Specific Execlusions

=

The following are not required to obtain a hazardous waste managemsnt
permit:

11.1.2.2 Generators who aceumulate hazardous waste on site for less
than ninety (90) days as provided in Section 6.3.5 of these regulations

11.1.2.b Farmers who dispose of hazardous waste pesticides from their
own use as provided in Section £.5.2 of these regulations.,

11.1.2.c Perscns who own or operate facilifies operated sclely for the
Ereatment, storage or disposal of hazardous waste excluded Irom
regulations under this seetion by Sectioens 3.1.3 or 3.1.4 of these

regulations.

11.1.2.d Owners or operators of totally enclosed treatment ~facilities,
as defined in Section 2 of these regulations.

11.1.2.e Owners and operators of elementary neutralization units or
wasfewater treatment units as defined in Seetion 2 of these regulations

.

11.1.2.f Transporters storing manifested shipments of hazardous waste
in containers meeting the requirements of Section 6.3.1 of these
regulations at 2 transfer facility for a period of ten (10) days or
less. ]

11.1.2.g A person is not reguired %o obtain a hazardous waste
management permit for treatment or containment activities taken during
immediate response to any of the following situations:

11.1.2.g.1.1 A discharge of a hazardous waste;

11.7.2.g.1.11 An Imminent and substantial threat of a discharge of
hazardcous waste;

71.1.2.g.1.1i1 &4 discharge of a material which, when discharged,
becomes a hazardous waste.

11.1.2.g.2 Any person who continues or initiates hazardous waste
treatment or containment activities after the immediate response is
over 1s subject to all applicable requirements of &his--Rarb--these
peguiabions this section for those activities.
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11.1.2.0 Persons adding absorbent materiazl to hazardous waste 1in a
contalner and persons adding hazardous wasfe to absorbent material in a
gontainer, provided that these actions occur at the time hazardous
waste is first placed in the container and Sections 8.2.8(b), 8.7.2,
and 8.7.3 of these regulations are complied with.

¥* * * * ¥

11.3.4 Interim Status Standards

During interim status, owners or operators shall comply wWith the
interim status standards at 40 C.F.R Part 265 as of the date specified
in Section 1.6 of these regulations.

11.3.5 Grounds for Terminaticn of Interim Status

Interim status terminates when final dispesition of =2  permit
application is made; or when interim status is terminated by the chief.
Interim status may be terminated for:

11.3.5.1 Failure to furnish requested Part B application con time, or to
furnish in full the information required by the Part B application; or

11.3.5.2 & determination is made by the chief that the facility poses a
substantial risk of a health hazard or a significant risk of an adverse
effect upon the environment.

11.3.5.3 A determination is made that the facility has failed to comply
with the requirements of W. Va. Ccde §20-5E-10 and the corresponding
federal réquirements at 40 C.F.R., 270.73 and 40 C.F.R. Part 265.

# *® ¥ * *®

11.7 Signatories to Permit Applications and Reperts

* # *® * *

11.7.2 Reports

All reports required by permits and other information requested by the
chief shall be signed by a person described in Section 11.7.71 of these
regulations or by a duly authorized representative of that person. A
person is a duly authorized representative only if:

11.7.2.a The authorization is made in writing by a person described in
Section 11.7.1 of these regulations;

11.7.2.b The authorization specifies elither an individual or a position
having responsibility for <the overall operation of the regulated
facility or an individual or a position having responsinility for the
facility's compliance with environmental laws and permits; and
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11.7.2.¢ The written authorization is submitted to the chief.

* # ® #* *

15HW120086m

31




e
West Virginia Administrative Regulations

Department of Natural Resources
Series 35, Section 13

Section 13. Financial Requirements

The director hereby adopts and incorporates by reference 40 C.F.R.
Parts 264 and 265, Subparts H, as published in the Code of Federal
Regulations on the effeebiwe date of--Lhese--regulasiens specified in
Section 1.5 with the following modifications: Sections 264.153(f),
265.1L3(e), 264.145(f), 265.145(e), ard 28L.1L7(£), and 265.147(f)
shall be amended by the addition of the following paragrapn:

"Notwithstanding the above, the directer may disallow the use of this
test on the basis of information that the owner or operator has
violated or is in violation of any state or federal law or regulation
pertaining to environmental protection. The owner or operator must
provide alternate financial assurance as specified in this section
within 30 days after notification of the disallowancs.”

Sections 264,149, 265.145, 264.150 and 265.150 shall be deleted.

Wherever the term Administrator or Regional Administrator is used, the
term shall have the meaning of the director of the Department of
Natural Resources.

Wherever the term Environmental Protection Agency or EPA is used, the
term shzll have the meaning of the West Virginia Deparitment of Natural
Resources. : s

40 C.F.R. Seetions 26U.147(b)(¥)(iii) and 265.147(b)(4)(1iil) shall be
amended tc read: "All other owners or operators, 30 days after the
effective date of these regulations.”

*® * * * *
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Section 16. Notices of Changes to the direcktor

16.3 Variances from Clasgification as a Waste

#* # *® * *®

16.3.2 Standards and Critaria

(a)} The director may grant requests for a variance from classification
as a waste for those materials that are accumulated speculatively
without sufficient amounts being recycled if the applicant demonstrates
that sufficient amounts of the material will be recycled or transferred
for recyecling In the following calendar year. A variance granted under
this section is valid cnly from the date of approval through the
following ecalendar year; but may be renewed on an annyal hasis by
filing a new application for such variance. The director will base the
decision to grant or deny a variance under this subsection on the
following standards and eriteria: ' )

{1) The manner in which the material is expected to be reeycled, when
the material 1is expsctad to be recycled, and whether this expected
disposition is likely bto occur (e.g., beczuse of past practice, market
factors, the nature of the material, or contractual arrangements for
recyceling);

(2) The reason that the applicant has accumulated the material for one
or more years without recyeling 75 percent of the velume accumulated at
the beginning of the calendar year;

(3) The quantity of material already accumulated and the quantity
expected to be generated and accumulated before the material is
recycled;

(4) The extent to which the material is handled to minimize loss; and
(5) Other relevant factors.

(b) The director may grant requests for a variance from classifying as
a waste those materials that are reclaimed and then reused as feedstock
within the original primary production process in which the material
was generated 1If the reclamation operation is an essential part of the
production process. This determination will be based on the following
criteria:

{1} How economically viable the producticon prccess would be if it were
to use virgin materials, rather than reclaimed materials;

{2) The prevalence of the practice on an industry-wide basis;

(3} The extent to which the materizl is handled before reclamation to
minimize loss;
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(4) The +time periods between generating the material and its
reclamation, and between reclamation and return teo the original primary
productioen process;

(5) The location of the reclamation operation in relation to the
production process;

(6) Whether the reclaimed material is used for the purpose for which it
was originally produced when it is returned to the original process,
and whether it ig returned to the process in substantially its original
form;

(7) Whether the person who generates the material alsoc reclaims it; and
(8) Other relevant factors.

{e¢) The director may grant requests for a variance from classifying as
a waste those materials that have been reclaimed bubt must be reclaimed
further before recovery is completed if, after initial reclamation, the
resulting material is commodity-like (even theough it 1is not yet a
commercial preduct, and must be reclaimed further). This determination
will be based on the following factors:

(1) Tne degree of processing the material has undergone snd the degree
of further processing that is required to complete recovery of the
material;

(2) The value of the material after it is reclaimed;

(3) The degree to which the reclaimed material has been 1like an
anzlogous raw material;

(4) The exztent to which an end market for the reclaimed material. is
guaranteed;

(5) The extent to whiech the reclaimed materizl is handled %o minimize
loss, and : : : . -

{6) Other relevant factors.

* # # # #*
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PREAMBLE JO HAZARDOUS WASTE MANAGEMENT REGULATIONS
; RULE MODIFICATION

Program: Hazardous Waste Management

Regulations: Hazardous Waste Management Regulatiqng,jﬁgiies 35
Authority: West Virginia Code, Chapter 20, Article 5E
Action: Rule Modification

Summary: Approved rules were filed with the West Virginia Secretary of
State on September 26, 1986. The Legislative Rule-Making Review
Committee authorized the promulgation of those rules, as modifled
herein, on November 17, 1986. The approved rules were =lso adopted and
filed on an emergency basis effective September 26, 1586.

Supplemental Information: On June 9, 1986 the Director proposed
rulemaking addressing (1) revisions promulgated by the United States
Environmental Protection Agency (EPA&) on August 20, 1985 to their
January 4, 1985 regulations relating to the redefinition of solid
waste, (2) correction of deficiencies in the State's hazardous waste
management regulations, made at the request of the EPA, and (3) other
mlnor corrections to the State's hazardous waste management regulations
£ April 15, 1986.

A public hearing on the proposed rules was held on July 16, 1986 in
Charleston. Approved rules with a Response tc Ccmments were filed with
the West Virginiaz Secretary of State and the Legislative Rule-Making
Review Committee (LRRC) on September 26, 1986. On November 17, 13896,

the LRRC autherized the promulgation of these rules, conditional upon
modifications made at the request of the Committee and set forth in
today's filing. N
Today's modificabion of the agency approved rules entalls two basie
changes.  First, several section number citations in the approved rules
lacked the designation '"Section" {i.e. the approved rule read "9.6"
instead of "Sestion 9.6"); these deficiencies have been corrected.

Second, the addition of the phrase "of these regulations™ has been made
after =sSection number citations which previously lacked this notation
{i.2. Section 5.6 of these regulatiocns). A number of typographical
errors have alsc been corrected. Cumulative strike-throughs and
underlines are used in today's filing to show all changes made ¢to the
regulations currently in effect.

In the time between the approval of these rules and teday's filing, the
Secretary of State's compilation of Department rules (Title 47) has
been renumbered. Under the new numbering format, Series 15 became
Series 35 and has been so renumbered in this rule modification.

15HW120986m 1
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{Introduced February 4, 1987 ; referred to the
Committee on__the Sudieiapy © o o )

A BILL to ameﬁd and ?EéﬁagﬁfﬁeétioéfééégﬁYifiYefe){éix)f article
two, chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as_amended, relating to
authorizing the directer of the department of natural

resources to promulgate legislative rules relating to

hazardous waste managemen

Be it enacted by the Legislature of West Virginia:

That section twenty{five-e)(six), article two, chapter sixty-
four of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted to read as

follows: e e

ARTICLE 2._ EXECUTIVE AGENCY AUTHORIZATION TO_ PROMULGATE
- LEGISLATIVE RULES.
§64-2-20(5e)(6). Department of natural resources.
{a) The legislative rules filed in the state register on the

s:xth day of January, one thousand nine hundred eighty-four,

r¢ lating to Ehé department of natural Fesourcés (hazardous waste

management} are authcrized.

2974
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{b)” Lhe leglslative rules flled 1n the state register on the

2 sixth day of January, one thorsand nine hundred eighty-four,

.

9]

O W >

12
13
14
15
16
17
i3
19
20
21
22
23
24
25
26

relating to the alv pOlluthH control commlSSlOn {to prevent and

contrel air pollutlon from hazardous waste treatment, storage ov

disposal fac;latzes)(serles xxv} are authgrlzed with the

amendmants set forth belows:

e

FPage 3, § 1.06, change the -3 tztle from "Enforcement® to
"Procedure”; place an "(a)' 1n front of the exlstlng paragraph
and add the Eollowlng.

"{b) Permlt appllcatlons Elled pursuant tc this regulation

- e

shall be processed in accordance Wlth the permlttxng procedures

as set forth’ in code § 20 SE of thla regulatlon. Permit
p"ocedures set forth 1n code S 15—20 and any other regulation of

this commission are not appllcable to any permit application

filed pursuant to thlS regulatlon.__

Such rules shall alsc anlude a SECthR whlch shall read as

follows:

"The commission snali"kéébft'éa the ieéislative rule-making

review commlttee as requlred by that commzttee, but in no event

later than the flrst dag of the regular sessxon of the

Legislature in the year one thousand nlne hundred eighty-five.

Such report shall 1nclude 1nformat1on regardlng the commissicon's

data gatherlng efforts, the development oE compllance programs,

the progress in zmplementatlon, and such other matters as the

committee may requlre, pertalnlng tao the regulatlons herahy

authorized.”

|
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_{c) .The legislative rules filed in the state register on the
third day of December, cne thcusand nine hundred eighty-four,
modified by the department of natural rescurces to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirteenth day of February,
one thousand nine hundred eighty—five,rrelating‘to the department
of rHatursl ressurces (hazardous waste management) are authorized.

{d) The legislative rules filed in the state register on the
2leventh day of December, one thcusand nine hundred eighty-five,
modified by the department cf natural rescurces to meet the
ocbiections of the legislative rule—making review committee and
refiled .in the state register on the twentieth day of February,

thousand nine hundred eighty-six, relating te the department

ong

of natural resourcesw{naz@;dpuguwagte,management} are authorized.
_.. {7 _The legislative rﬁles filed in the state register on the
£ifth day of March, one thousand nine hundred eighty-six,

relating te the department of natural rescurces (hazardous waste

management) are authorized.

(£} The legislative rules filed in the state register on the
tenth day of Octgber, one thousand nine hundred eighty-five,
relating to the department of natural resources (hazardcus waste
management: small guantity generators and waste minimizaticn
certification) aré adtherized with the amendments set forth
belcow: . L L

On page 1, § 3.1.4b delete the word "or" in the reference to
"saragraph (g) cr {J)" and insert in lieu thereof the words "and,

if applicable.”




[

{g) The le g slatlve rule Elled Ln _the state regﬂster on the

twenty-s;xth day of September, one thousand nine hundred eighty-

. = i

-

six, modifled by the department of natural resourcss tc meet the

objections of the leglslatlve rule maklng review committee and

refiled {n the state reglster on the ntnth day of December, one

“thousand nlne hundred 61 hty 51x, relatlng to the department of
9 D

natural resources (hazardoue waste management regulations) are

authorized.

NOTE: The purpose of this blll is to authorize the
Department of Natural Resources to promulgate legislative rules
relating to hazardous waste management.

Strike~throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added. )
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Senate Bill No. 3{5

{By Senator Tucker)

[Introduced February 5, 1987; referred to the Committee

on  MATURAL RESOURCES + then to

the Committee on the Judiciary.]

& BILL to asmend and reenact secticn twenty(five-e)(six), article
two, chapter sixty-~four of the ccde of West Virginia, one
thousand nine hundred thirty-cne, as amended, relating to
authcriging the director ¢f the department <f natural
rescurces to promulgate legiglative rules relating to
hazardcus waste management.

Be 1t enactad by the Legislature of West Virginia:

That section twenty(five-e)({six), article two, chapter sixty-
fFour of the code cof West Virginia, one thousand nine hundred

thirty-one; as amended, be amended and reenacted to read as

follows:
ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATION TO PROMULGATE
LEGISLATIVE RULES.
§64-2-20(5e)(6). Department of natural resources.
{a) The legislative rules filed in the state register on the
sixth day cf January, one thousand nine hundred eighty-four,
relating to-the department of natural resources (hazardous waste

management) are authcrized.
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{b) The legislative rules filed in the state register on the
sixth day of January, one thousand nine hundred eighty-four,
relating to the air pollution contreol commission {(to prevent and
control air pollution from hazardous waste treatment, storage ov
disposal faclilities)(series XXV} are authorized with the
amendments set forth below:

Page 3, § 1.06, change the § title from "Enforcement" to
"Procedure”; place an "(a)" in front of the existing paragraph
and add .the following:

-"(b) Permit applications filed pursuant to this regulation
shall be processed in accordance with the permitting procedures
as set forth in code § 20-58 of this regulation. Permit

procedures set forth in code § 16-20 and any other regulation of
this commission are not applicagle to any permit applicaticn
filed pursuant to this regulaticn.”

Such rules shall alsco include a secticon which shall read as
follows: T o o T

"The commission shall report to the legislative rule-making
review committee as reqguired by that committee, but in no event
later than the first day of the regular session of the
Legislature in the year one thousand nine hundred eighty-five.
Such report shall include information regarding the commission's
data gathering efforts, the development of compliance programs,
the progress in Implementation, and such other matters as the
committee may reguire, pertaining to the regulations hereby

authorized,™
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. (c} The legislative rules filed in the state register on the
third day cf December, one thousand nine hundred eighty-four,
modified by the department of natural resources to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirteenth day ocf February,
cne thousand nine hundred eighty-five, relating tc the department
of natural resources (hazardous waste management) are authorized.

{d) The legislative rules filed in the state register on the
eleventh day of December, one thousand nine hundred eighty-five,
mecdified by the department of natural vesources to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twentieth day of February,
one thousand nine hundred eighty-six, relating to the department
cf natural fesources (hazardous waéte management) are authorized.

{2) The legislative rules filed in the state register on the
fifeth day of March, one thousand nine hundred eighty-six,
relating to the department of natural rescurces (hazardous waste
management) are authorized.

(£} The legislative rules filed in the state register on the
tenth day of October, one thousand nine hundred eighty-£five,
rélating to the department of natural rescurces (hazardous waste
management: small quantity generators and waste minimization

certification) are authorized with the amendments set forth

below:

On page 1, § 3.1.4b delete the word "or" in the reference to
"paragraph (g} or (j)" and insert in lieu thereof the words "and,
if applicable.™
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(g) The legislative rule filed in the state registier od the

-twenty-sixth day of September, one thousand nine hundred eighty-

six, modified by the department of natural resources Lo meet the

objections of the legislative rule-making review committee and

refiled in the state register on the ninth day of December, one

.thousand nine hundred eighty-six, relating to the department of

natural resources {(hazardous waste management regulations) are

authorized. : -

- NOTE: The purpase of .his bill is to authorize the
Department of Natural Resources to promulgate legislative rules
relating to hazardous waste management,

Strike—throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added. : - - . , .




