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NCTICE OF PUBLIC EEARING

OR COMMENT PERIQD CN PROPOSED RULE

COMMENT. PERIOD

AGENCY: West Virginia Department of Naturgl Resources

RULE TYPE: Legislative .. . . _.. " .. .. ... .

RULE TITLE: _Hazardous Waste Managemeiit o

A COMMENT PERIOD ON THE ABCVE PROPOSED RULE HAS BEEN SCHEDULED
AND WILL END ON FRIDAY, JULY 18, 1986 _AT. 5:00 p.m. WRITTEN
COMMENTS ARE TO.BE MAILED TO.THEE FOLLOWING ADDRESS: Director,

WV Department of Natural Resoturces, 1800 Washington Street, East

Room 842, Charleston, WV 25305, Attn: Mr. Ron Shipley

Director's Office of Regulatory Affairs’

THE ISSUES TO BE HEARD SHALL BE LIMITED TO THE PROPOSED RULE.

Konald R, Potestsa
Director
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Deputy Director

NOTICE OF PUBLIC HEARING

OR COMMENT PERICD CN A PROPCSED RULE

PUBLIC HEARING

AGENCY: West Virginia Department of Natural Resources

RULE TYPE: Legislative e R

RULE TITLE: Hazardous Waste Management

A PUBLIC HEARING ON THE ABOVE PROPOSED RULE WILL BE HELD AT
3:00 p.m. ON _Wednesday, July 16, 1986 at. Room 674,

Building 3, I800 Weshimgfon Stréet, Charleston, WV

COMMENTS ARE LIMITED TO: ORAL . -WRITTEN __ ~ "~ BOTH _XX
COMMENTS MAY ALSC BE MAILED TC: Director, West Virginia Depart-

ment of Natural Resocurces, 1800 Washington Street, East, Room 842

Charlesten, WV 25305, Attn: Mr., Ron Shipley, Director's Office

of Regulatory Affairs "= =~ " =

THE DEPARTMENT REQUESTS THAT PERSCONS WISHING TO MAKE COMMENTS AT
THE HEARING MAKE AN EFFORT TO SUBMIT WRITTEN COMMENTS IN ORDER
TO FACILITATE A.REVIEW OF THESE COMMENTS.

TEE ISSUES TQ BE. HEARD SHALL BE LIMITED TO THE PROPOSED RULE. =

' ’gona%% %. gotesta T

Director
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Governor

The Honorable Ken Hechler
Secretary of State
Capitol Complex,
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June 9,
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RONALD R. POTESTA
Director

MICHAEL A, FOTCGS
Deputy Diractor

1986

Filing of Proposed Rules

(Fazardous Waste Management, L
Series 15) and Notice of Comment

and Pubtlic Hearing by the
Department- ¢f Natural Resources

6f propesed
Waste = ...

“copy

filing "&
(Eazardous

Management,” Series 15) of .the Department of Natural Resou?ces

and a Notice
Proposed Rule.

If you have any questlons
Director's . Office’

’of,,Publlc, _ Hearing -

please contact

of . .Regulatory Affairs,

or. Comment

rent Period .on a

Mr. Ron Shipley,
State Hazardous -

Waste,Coordlnator.at,BOé 348-2761,

RRFE/rsb
Enclosures

David W, Robinson
Timothy T. Laraway

cc:

All State Hazardous Waste

Management Agencies

Sincerely,

Y A

Ronald E. Potesta
Director .
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PREAMBLE TQ HAZARDOUS WASTE 1986 Jud -9 PH W DG
MANAGEMENT REGULATIONS -

Program: Hazardous Waste Management

Regulations: Hazardous Waste Management Regulations, West Virginia
Department of Natural Resources, Chapter 20, Article 5E, Series 15

futhority: West Virginiz Code Secticn 20-5E-6
Action: Proposed rule and request for comments

Summary: The Directer 1is proposing rulemaking for three specific
purposes: (1) to make changes based on comments from EPA to the
State'’s application for primacy of the program; (2) to propose changes
due to EPA regulatory amendments made on August 20, 1985 and (3) to
propose other changes suggested by members cof the publie, regulated
community, or the Department.

Dates: Comments will be received until the close of business on
Friday, July 18, 1986 and a public hearing will be held on Wednesday,
July 16, 7986 at 3 0C p.m. in the Director's Conference Room 6ATH,
Building 3, 1800 Washingten 3treet, East, Charleston, West Virginia.

Contact: For. further information, conbact Mr. Ron Shipley, Special
Essistant to! the Director, Director's Office of Regulatory Affairs,
1800 Washington Street, East, Building 3, Room 842, Charlesten, WV

25305, phone (304) 348~ 2761

Supplemental Information: Today's proposed regulations address: (1)
corrgctions preomulgated by EPA on August 20, 1985 to their January 4,
1985 regulations relating to a new deflnltlon of the tord "waste".
These corrections are required to retain primacy of the program after
August 20, 1986; (2) corrections reguested by EPA to our application
for flnal authorlzat1on These corrections are required for the State
program to be consistent with and equivalent to the federal program;
{3} minor corrections and suggestions to the regulations finally filed
on April 15, 1686, . -

Tables 1, 2 and 3 below give a summary of the changes in today's
proposals.

15HW6386P - ) 1



Dept. of Natural Rescurces -
fdmin. Regulations, 20-5E
Series 15 ,

WEST VIRGINIA ADMINISTRATIVE REGULATICHS
DEPARTMENT OF NATURAL RESOURCES
CHAPTER 20-5E
1986
SERIES XV

Title: Hazardous Waste Management Regulations

Section 1. General

1.1 Scope and Purpose. The purpose of these regulaticns is to provide
for the regulation of the generation, treatment, storage, and disposal
of hazardous waste to the extent necessary for the protection of the
public health and safety and the envirorment,

1.2 futhority. These regulations are promulgated under the authority
of the West Virginia Code Chapter 20, Article 5E, Sections &, 5, 6, and

7.

1.3 Effective Date. These regulations will become effective on July
12, 1985. '

1.4 Filing Date. These regulations were filed in the Office of the
Secretary of States on June 10, 1985.

1.5 Certification. These regulations are certified authentic by the
Director of the Department of Natural Resources.

1.6  Incorporation by Reference. Whenever federal statutes or
regulations are incorporated.into this section, the reference is to the

statute or regulation in effect on the effective date of the
legislation authorizing fthese regulations ( ). '

1.7 Promulgation History. (Reserved)

* * * * #*

15HWEG86P : 8




Dept. of Natural Resources

Admin. Regulations, 20-5E
Series 13, Section 2

Section 2. Definitions

For the purposes of these regulatlons, the following words and phrases
shall have the meanings ascribed te them in this section unless the
context of the regulations indicate otherwise:

* # # #* ®

"Boiler!" means an enclosed device using controlled flame combustion and
having the following characteristics:

{(a) The unit must have physical provisions for recovering and exporting
thermal energy in the form of steam, heated fluids, or heated gases;

and

{b) the unit's combustion chamber and primary energy recovery
section{s) must be of integral design. To be of integral design, the
combustion chamber and primary energy recovery section{s} (such as
waterwalls and superheaters) must be physically formed Into one
manufactured or assembled unit. A unit in which the combustion chamber
and the primary energy recovery section(s) are joined only by ducts or
comnections earrying flue gas is not integrally designed; however,
secondary energy recovery equipment {sueh as economizers or air
preheaters) nesd not be physically formed inte the same unit as the
combustion chamber and primary energy recovery section(s). The
following units are not precluded from being boilers solely because
they are not of integral design: process heaters {units that transfer
energy directly to a process stream), and fluidized bed combustion

units; and

{c) While in operation, the unit must maintain a thermzl eéenergy
recovery efficiency of at least sixzty percent (60%), calculated in
terms of the recovered energy compared with the thermal value of the

fuel; and

{d) The unit must export and utilize at least seventy-Tive percent
(75%) of the recovered energy, calculated on an annual basis. In this
calculation, no eredit shall be given for recovered heat used
internally in the same unit. {(Examples of internal use are the
preneating of fuel or combustion air, and the driving of induced or
forced draft fans or feedwater pumps.);

¥ * * *® *

"Designated facility (designated hazardous waste management facility)"
means a hazardous waste treatment, storage or disposal facility which
has received a permit from the Environmental Protection Agenecy 1in
accordance with 40 CFR Parts 273 270 and 124, a permit from this State,
or another authorized state hazardous waste pregram or which has been
granted interim status or that is regulated under Section 3.1.5 or
Section 9.6 of these regulations, and that has been designated on the

15HW6986P . .- ' 9




Dept. of Natural Resources

fdmin. Regulations, 20-5%
Series 15, Section 2

manifest te receive a specific hazardecus waste shipment;

¥ * *® * ¥

"Industrial furnace" means any of the following enclesed devices that
are integral components of manufacturing processes and that use
controlied flame devices te accomplish recovery of materials or energy:

(1) Cement kilns;
(2) Lime kilns;

(3) Aggregate kilns;
(4) Phosphate kilns;
(5) Coke ovens;

(6) Blast furnaces;

(m Smelting, melting and refining furnaces - (including
pyrometallurgical devices such as . cupolas, reverberator
furnaces,sintering machine, roasters, and foundry furnaces);

(8) Titanium dicxide chloride process oxidation reactors;
(9) Methane reforming furnaces;
(10) Pulping liguor recovery furnaces;

(411) Combustion devices used in the recovery of sulfur values from
spent sulfuric acid;

(12) Such other devices as the Admirisbraber director may, after
notice and comment, add to this list on the basis of one or more
of the following factors:

(i) The design and use of the deviece primarily to accomplish
recovery of material products;

(ii) The uss of the device to burn or reduce raw materials to make
a material product;

(1ii) The use of the device to burn or reduce secondary materials
a8 effective substitutes for raw materials, in processes using raw
materials as principal feedstocks;

{iv) The use of the device to burn or reduce secondary materials
ag ingredients in an industrial process to make a material

product;

15HW6986P 10
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Dept. of Natural Resources
Admin. Regulationg, 20-5E
Series 15, 3Section 2

(v} The use of the device in common industrial practice to produce
2 material product; and

(vi) Cther factors, as appropriate.

*® * £3 ® #

"RCRA" means ske Subtitle C, the Regource Conservation and Recovery
Act, as amended of the Federal Scolid Waste Disposal Act, as amended.

#* #* * ® #

15HW6G8EP ) , , _ 11




Dept. of Natural Resources

fdmin. ERegulations, 20- 5E
Series 15, 3éction 3 -

Section 3. Identification and Listing of Hazardous Waste

* % # * E
3.1.1 Definitions of Waste

3.1.7.a.1 A waste is any discarded material that is not excluded .by
Section 3.7.3.a or that is not excluded by variance granted under

Section 16.3.
3.7.1.a.2 A discarded material is any material which is:

3.7.1.a.2.i Abandoned, as sxplained in paragraph b of this subsection;
or

3.1.1.a.2.11 Recycled, as explalned in paragraph ¢ of this subsection;
or

3.1.1.a.2.iii Considered inherently waste-~like, as explained in
paragraph d of this section,

3.1.1.b Materials are waste if they are abandoned by being:
3.1.1.b.1 Disposed of; or
3.1.1.b.2 Burned or incinerated; or

3.1.1.5.3 fccumulated, stored, or treated (but not recycled) before or
in lieu of being abandoned by being disposed of, burned or incinerated.

3.1.1.¢c Materials are waste if they are recyecled - or accumulated,
stored or treated befere recycling - as specified in paragraphs c.l
through ¢.4 of this section.

3.7.1.¢.1 Used in a manner coustituting disposal.

2.7.1.¢c.1.1i Materials noted with a "¥" in c¢olumn 1 of Table 1 are
wastes when they are:

3.7.1.e.1.1i.A Applied tc or placed on the land in a manner that
constitutes disposal; or

3.1.7.c.1.1i.B Gentained-in-produsts-that-are-applied-59--5he-~land--L(4in
Which-ease-5ke-produeb-itgelf-romains-a-wasses Used fo produce products

that are applied to or placed on the land or are otherwise contained in

precducts. that are applied to or placed on the land {in which cases the

product itself remains a waste).

3.7.1.¢.1.1.C However, commercial chemical preducts listed in Section
3.4.4 zre not wastes if they are applied to the land and that is their
ordinary manner of use.

15HW6986P ' ’ o ) 12




Pept. of Natural Resources
4dmin. Regulations, 20-5E
Series 15, Section 3

3.1.%1.c.2 Burning for energy recovery.

3.1.7.¢.2.1 Materials noted with a "#" in cclumn 2 of Table 1 are
wastes when they are:

3.1.1.c.2.1.4 Burned to recovery energy;

3.1.1.c.2.i.B Used to produce a fuel or are otherwlise contained 1in
fuels (in which case the fuel itself remains a waste).

3.1.7.c.2.ii However, commercial chemical products 1listed in Section
3.4.4 are not wastes if they are themselves fuels.

3.1.7.¢.% Reglaimed, Materials noted with a "¥" in column 3 of Tables 1
are wastes when reclaimed,.

3.1.1.¢.4 fccumulated speculatively. Materials noted with a "®*" in
column 4 of Table 1 are wastes when accumulated speculatively.

Table 1
Use Energy
constituting recovery/ Reclamation Speculative
disposal fuel - accumulation

{1 {(2) (3) (4)
Spent materizls # # ® #
Sludges (listed in b # # ¥
Secticns (2.4.2 and
3.4.3) o B
Sludges exzhibiting a # ® *
characteristic of
hazardeus waste
By-products {listed L * ¥ #
in Seection (3.4.2
and 3.4.3) .
By-preducts exhibiting ¥ ¥ #
z characteristic of
hazardous waste
Commercial chemical # #
products listed in
Section (3.4.4)

% *® % #

Scrap metal

15HW6GB6P B 13




Dept. of HNatural Rescurces
Admin. Regulations, 20-bE
Series 15, Section 3

NOTE: The terms "spent materials", "sludges", "by-products" and "scrap
metal" are defined in Section 3.1.c.

3.1.1.d Inherently waste-like materials. The following materials are
wastes when they are recycled in any manner:

3.1.1.d.1 {(Reserved)

3.1.1.d.2 The Director will use the following criteriz to add wastes to
that list:

3.1.1.4.2.1.4 The materials are ordinarily disposed, burned or
incinerated; or

3.1.1.4.2.1.B The materials contain toxic constituents listed Iin
Appendix VIII of this Section and these constituents are not ordinarily
found in raw materials or products for which the materials substitute
(cr are found in raw materials or preducts in smaller concentrations)
and are not used or reused during the recycling process; and

3.1.1.d.2.11 The material may pose a substantial hazard to human health
and the environment when rescycled.

3.1,1.e Materials that are not waste when rescycled.

3.7.1.e.1 Materials are not wastes when they can be shown to be
recycled by being: : )

3.1.1.e.1.1 Used or reused as ingredients in an industrial process to
make a product, provided the materials are not being reclaimed; or

3.1.1.e.1.1i1 Used or reused as effective substitutes for commercial
products;

3.1.1.e.1.iii Returned to the original process from which they are
generated, without first being reclaimed. The material must be
returned as a substitute for raw material feedstock, and the process
must use raw materials as principal feedstocks.

3.1.1.e.2 The following materizls are wastes, even iIf the recycling
involves use, reuse or return to the original process {deseribed in
paragraphs e.1.1 through iii of this subsecticn}:

3.1.1.e.2.1 Materials used in a manner constituting disposal, or used
to produce products that are applied to the land; or

3.1.1.e.2.1ii1 Materials burned for energy recovery, used to produce a
fuel, or contained in fuels; or ”

15HW6986P ' , ' , 14




Dept. of Natural Resources
idmin., Regulations, 20-5E
Series 15, 3eéction 3

3.1.1.2,2.111 Materials accumulated speculatively; or

3.7.1.e.2.1iv {Reserved)

3.1.1.Ff Documentaticn of claims that materials are not wastes or are
conditionally exempt from regulation. Respondents in actions fto
enforce regulations implementing the State Act who raise a claim that a
certain material is not a waste, or 1is conditionally exempt from
regulation, must demonstrate that there is a known market or
disposition for the material, and that they meet the terms of the
execlusion or sxemption. In doing so, they must provide appropriate
documentation (suech as contracts showing that a second perscn uses the
material as an ingredient in a production process) te demonstrate that
the material is not a waste, or is exempt from regulation, In
addition, owners or operators of facilities claiming that they actually
are recyeling materials must show that they have the necessary
equipment to do so. i

® *® # # *

3.1.4 Speeial Requirements for Hazerdous Waste Generated by Small
Quantity Generators

3.1.4.a 4 generator is a small quantity generator in a calendar month
if he generates less than 1000 kilograms of hazardous waste in that

month.

3.1.4.b Except for those wastes identified in paragraphs (e) and (f) of
this section, a small guantity generator's hazardous wastes are not
subject to regulation under Sections &, 8, and 1] of these regulations
and 40 CFR Part 265, provided the generator complies with the
requirements .of Section 4 and paragraph (g) and, if applicable {(j) of
this section,

3.1.4,¢ Hazardous waste that is recycled and that 1Is excluded from
regulation under Sections 3.1.5(a)(2)(iii) and (v}, (a)(3), or 9.4 is
not included in the quantity determinations of this sectiocn znd is not
subject to any requirements of this sectlion. Hazardous waste that is
subject to the requirements of Sections 3.1.5(b) and (c) and 9.3, 9.4,
and 9.6 is included in the guantitydetermination of this section and is
subject to the requirementsof this section.

3.1.4.4 In determining the quantity of hazardous waste he generates, a
generator need not include:

3.1.4.d.1 His hazardous waste when 1t iIs removed from con-site storége;
or -

3.1.4.d.2 Hazardous waste produced by on-site ftreatment of  his
hazardous waste. : - :

15HWG986P ' - : ' 15




Dept. of Naturzal Resources
Admin. Regulations, 20-5E
Series 15, 3ection 3

3.1.4.e If a small guantity generator generates acutely hazardous waste
in a calendar month in quantities greater than set forth below, zll
quantities of that acutely hazardous waste are fully subject o . these

regulations:

3.1.4.e.1.4 total.of one kilogram of commercial chemical products and
manufacturing chemical intermediates having the generic names listed in
3.4.4(e), and off-specification commercial chemical products and
manufacturing chemiczl intermediates which, if they met specifications,
would have the generic names listed in 3.L.4(e);

3.1.4.e.2 4 total of 100 kilograms of any residus or contaminated secil,
water or other debris resulting from the clean-up of a spill, inte or
cern  any land or water, of any commercial chemical products or
manufacturing chemical intermediates having the generic names listed in
3.4.4(e), or any residue or contaminated scil, water or other debris
resulting from the cleanup of a spill, into or on any land or water, of
any coff-specification commercial chemical products or manufacturing
chemiecal intermediates which, 1f they met specifications, would have
the generie names listed in 3.4.4{e).

3.1.4.F A small quantity generator may accumulate hazardous waste
on-site.- If. he accumulates at =any time more than a tetal of 1000
kilograms of his hazardous waste, or his acutely hazardous wastes in
quantities greater than those set forth in paragrapns (e){1) or (e)(2)
of this section all of those accumulzted wastes for which the
accumulation limit was exceeded are fully subject to these regulations.
The time period of Section 6.3.5 for accumulation of wastes cn-site
begins for a small gquantity generator when the accumulated wastes
exceed the applicable exclusion level.

3.1.4.g In order for hazardous waste generated by a small quantity
generator to be .excluded from full regulation under this sscticn the

generator must!
3.1.4.2.1 Comply with Sections 4 and 6.71.1 of these regulations;

3.1, 4.g.2 If he steres his hazardous waste on-site, store it iIn
compliance with the requirements of paragraph (f) of this section;

2.1.4.g.3 Establish and maintain on-site a written recerd specifying
the gquantity and types of hazardous wastes disposed ¢f, the dates the
wastes were transported off-site, and the <{final dispositicn of the
wastes; and (Comment: This recordkeeping requirement 1is only
applicable to _manufacturing facilitlies. Non-manufacturing facilities
such as schools, service stations, ete. are not required £o comply with
this subsection.)

3.1.4.g.4 Either treat or dispese of his hazardous waste in an on-site
feeility, or ensure delivery to an off-site storage, treatment or
disposal facility, either of which is:

15HWA986P o - _ 16




Dept. of Natural Resources
idmin. Regulatlions, 20-5E
Series 15, Section 3

3.1.4.g.4,1 Permitted under 40 CFR Part 270 of the federal code;

3.1.4.g.4.ii In interim status under 40 CFR Parts 270 and 265 and
20~5E-10 of the West Virginia Code; '

3.7.4.g.4.1i11 Permitted by this State under Section 11.C0 of .these
regulations;

3.1.4.2.4.iv Permitted by this State to manage industrial wastes under
the Water Pollution Control Act; (Comment: After March 31, 1988 a
small guantity generator will not be allowed fto send its hazardous
waste to this type of facility.)

3.1.4.g.4.v suthorized to manage hazardous waste by a state with a
hazardous waste program approved under 40 CFR Part 271;

3.1.48,g.4.vi A facility which:

3.1.4,g.4.vi A Beneficially uses or re-uses, or legitimately recycles
cr reclalms his waste; or

3.1.4.g.k,vi B Treats his waste prior to beneficial use or re-use, or
legitimate recycling or reclamation.

3.1.4.h Hazardous waste subject to the reduced requirements of this
section may be mixed with non-hazardous waste and remain subject To
these reduced requirements even though the resultant mixture exceads
the quantity limitations identified in this section, unless the mizture
meets any of the characteristics of hazardous wastes identified iIn

Section 3.3.

3.1.4.1 If a small quantity gensrator mixes a waste with a hazardeus
waste <that exceeds a quantity exclusion level of this section, the
mizgture is subject to full regulation,

3.1.4.35 A small quantity generator that generates mere than 100, but
less than 1000 kilograms of hazardeus waste or who generates acufely
nazardous waste in an amount greater than specified in Section 3.1.le
in any calendar month shall be subject to the following reguirements,
in addition to those requirements enumerated in paragraphs (a) through
(i) of this secticn:

3.1.4.3.1 The manifest requirements of Section 6.2, except that such
small quantity generators are only required to complete the following
items on the generator segment of the Uniform Hazardous Waste Manifest
prior to shipping hazardcus waste off-site for treatment, storage,
disposal or recyséling:

3.1.4.3.7.1 Generater name, address, and signature {items 3 and 16 on
the Uniform Hazardous Waste Manifest form.) '

15HWE98EP ' - ' 17
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Dept. of Natural Resources
Admin. Regulations, 20-5E
Series 1%, Section 3

3.1.4.j.1.ii The name and address of the facility designated to receive
the hazardous waste (item ¢ on the Uniform Hazardous Waste Manifest

form).

3.1.4,.3.1.1i1 The DOT description of the waste, ineluding the proper
shipping  name, hazard eclassification, and the "UN" or "NAM
identification number (item 11 on the Uniform Hazardous Waste Manifest
form).

3.1.4.3.1.iv The number and type of containers of  hazardous wastes
(item 12 on the Uniform Hazardous Waste Manifest form)., (COMMENT: Each
container must be properly marked, labeled, and meet all DOT
specifications), and

3.1.4.3.1.v The total gquantity of hazardous waste to be transported
off-site {(items 13 and 14 on ¢the Uniform Hazardous Waste Manifest

form) ;

3.1.4.j5.2 The pre-transport DOT packaging, labeling, marking and
placarding reguirements described in Section £,3 of these regulations:

3.1.4,3.3 The recordkesping requirements of Section 6.4,1{a), {¢), and
(d) and 6.4.4; and

3.1.4.j.4 The special conditions of Section 6.5.

3.1.5 Requirements for Recyclable Materials

3.1.5.a.1 Hazardous wastes that are recycled are subiect to the
requirements for generators, transporters, and storage facilities of
paragraphs (b} and (c) of this section, except for the materials listed
in paragraphs (a}(2) and (a){(3) of this section. Hazardous wastes that
are recycled will be known as '"recyclable materials."

3.1.5.a.2 The_following recyclable materials are not subject to the
requirements of this section but are regulated under Sections §.3
Ehrough 9.7 and all applicable provisions of 3Section 11 of these
regulations:

3.1.5.a.2.1 Recyclable materials used in a manner constituting disposal
(Section 9.3): ]

3.1.5.a.2.11 Hazardous wastes burned for energy recovery in boilers and
industrial furnaces {Section §.%4). 7 o )

3.1.5.2.2.11i1i {Reserved);

3.1.5.a.2.1iv Recycled materials from which precious metals are
reclaimed (Section 9.6);

3.1.5.a2.2.v Spent lead-acid batteries that are reclaimed (Section 39.7).
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Dept. of Natural Rescurces
Admin. Regulations, 20-5E
Series 15, Section 3

3.1.5.a.3 The following recyclable materials are nct subject to
regulation under §§84 through & and are not subject to the notifiication

requirements of W.Va. Code §20-5E-10.
2.1.5.a.3.1 Reelaimed industrial ethyl =zlcohol;

3.1.5.2.3.ii Used batteries {or used battery cells) returned tc a
battery manufacturer for regeneration,

3.1.5.a2.3.11i1 Used cil that exhibits one or more of the characteristies
of hazardous waste but is recyecled in some other manner than being
burned for energy recovery; or

3.1.5.a.3.1iv Scrap metal.

3.1.5.a.3.v Fuels produced from the refining cf ¢il bearing hazardous

wastes along with normal process streams at a2 pebtroleum refining
faecility, if such wastes result from normal petroleum refining,
production, and transportation practices which 0il is to be refined
alecng with normal process streams at a pebrecleum refining faecility; or

2.1.5.a.3.vii Coke from the iron and steel industry that contains

hazardous waste from the iron and steel production processes.

3.1.5.a.3.vi 0il reclaimed from hazardous waste resulting from normal

petroleum refining, production, and transportation practices.

3.1.5.b Generators and transporters of recyclable materials shall
comply wWith all applicable provisions of West Virginia Administrative
Regulations Series 7, Transportation of Hazardous Wastes by Highway

Transporters, promulgated by WV Department of Highways and Eegulations

Governing Transportation of Hazardous Waste by Rail promulgated by WV
Public Service Commission: and Sections 4, 5 and 6 of these

regulations, except as provided in paragraph 3.1.5.a of this section.

3.1.5.¢.1 Cwners or operators of facilities that store recyclable

materials before they are recyeled are regulated under all applicable .

provisions of Sections 4, 8.1 through 8.10, 8.13, =ard 11 and 13 of
these regulations, excspt as provided in paragraph 3.171.5.a of this
section {the recycling process itself is exempt from regulations).

3.1.5.¢c.2 Owners or cperators of facilities that recycle recyclable
materials without storing them before they are recycled are subject to
the fellowing requirements, except as provided in paragraph 3.1.5.a of
this section:

3.1.5.¢.2.1i Notification requirements of Section U;

3.1.5.¢.2.11 Sections 8.5.2 and 8.5.3 (concerning use of the manifest
and manifest discrepancies).
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3.1.5.d Additional Regulation of Certain Hazardoeus Waste Recycling
fctivities on a case-by-case basis, :

3.1.5.d4.1 The director may decide cn a case-by-case basis that persons
accumulatlng or  storing the recyclable materia1s described in
3.1.5.a.2.iv should be regulated under 3.7.5.b and 3.1.5.c. The basis
for this decisicn is that the materials are being accumulated or storead
in a manner that does not protect human health and the environment
because the materials or their toxic constituents have not Dbeen
adequately contained, or because the materials being accumulated or
stored together are incompatible.In making this decision, the director
will consider the following factors:

3.1.5.d.1.a The types of '‘materials accumulated or stored and the
amounts zccumulated or stored;

3.1.5.d.1b The method of accumulation or storage;

3.1.5.d.%7.c The length of time the materials have been accumulated or
storad before being reclaimed;

3.1.5.d.1.d Wnether any contaminants are being released into the
environment, or are likely to be so released; and

3.1.5.d.1.e Other relevant factors.
The procedures for this decisicn are set ferth in 3.1.5.d.2.

3.1.5.d.2 Procedures for case-by-case regulation of hazardous waste
recycling activities.

2,1.5.d.2.1 The director will use the following preocedures when
determining whether to regulate hazardous waste recycling activities
described in Sectien 3.1.5.a.2.1v under the provisions of 3 1.5.b and
3.1.5.¢c, rather than under the provisions of 9.6.

3.1.5.d4.2.i.4. If a generator is accumulzting the waste, the director
will issue =z notice setting forth the factual basis for the decision
and stating that the person must comply with the applicable
requirements of .Sections 6.1, 6.3, 6.4, and 6.5 of these regulations.
The notice will become final within 30 days, unless the person served
requests a public hearing to challenge the decision. Upon receiving
such & request, the director will hold a public hearing. The director
will _provide notice of the hearing to the public and allow public
participation at the hearing. The director will issue a "fipnal order
after the hearing stating whether or not compliance with Section & is
reguired. The order becomes effective 30 days after service of the
decision unless the director specifies a later date or unless review by
the director 1is requested. The order may be appealed to the director
by any person who participated in the public hearing. The director may
choose to grant or to deny the appeal. Final agency action cccurs when
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a final order is issusd and agency review procedures are exhausted.

3.1.5.d.2.1.B. If the person is accumulating the recyclable material at
a storage facility, the notiece will state that the person must obtain a
permit in accordance with all applicable revisions of Section 11 of
these regulaticns. The owner or operator cf the facility must apply
for a permit within no less than £0 days and no more than six months of
notice, as specifiedin the notice. If the owner or operator of the
facility wishes to challéenge the director's decision, he may do so in
his permit application, in a public hearing held on the draft permikt,
or in comments filed on the draft permit or on the notice of intent to
deny the permit. The fact sheet accompanying the permit will specify
the reasons for the agency's determination. The question of whether
the director's decision was proper will remain open for consideration
during the public comment period discussed under Section 11.25 of the
regulations and in any subsequent hearing. )

* * # * *®

3.4,4 Discarded Commercial Chemical Products, Off-Specification
Species, Container Residues, and Spill Residues Thereof

The following materials or items are hazardoeus wastes 1f and when they
are discarded or intended to be discarded: as described in Section
3.7.1.a.2 of these regulations, when they are burned for purposes of
energy recovery in lieu of their eriginal intended use, when they are
used to preduce fuels in liesu of their original intended use, when they
are applied to land in lieu of their original Intended use, or when
they are contained in products that are applied to land in lieu of
their original intended use.

3.4.4.2 Any commercial chemical product, or manufacturing chemical
intermediate having the generic name listed in paragraphs {(e) or (f) of
this section.

3.4.4.b Any off-specification commercial chemical  product or
manufacturing chemical intermediate which, if it met specifications,
would have the generic name listed in paragraphs (e) or (f} of this
section,

3.4.4.c Any residue remaining in a centainer or an inner liner removed
from =z container that has held any commercial chemical product or
manufacturing chemical intermediate having the generic name listed in
paragraph {e) of this section, unless the container is empty as defined
in 3.01.06{(b){3) of this chapter. Comment: Unless the residue is being
beneficially used or reused, or legitimately vecycled or reclaimed; or
being accumulated, stored, transported or treated prior Lo  such use,
re-use, recycling or reclamation, the Director considers the residue to
be intended for discard, and thus a hazardous waste. &n example of a
legitimate re-use of the residue would be where the residue remains in
the container and the container is used to hold the same commercial
chemical product or manufacturing chemical produet or manufacturing
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chemical intermediate it previously held. An example of the discard of .
the residue would be where the drum is sent to a drum reconditioner who
reconditions the drum but disecards the residue.

3.4.4.d Any residue or contaminated soil, water or other debris
resulting from the cleanup of a spill into or on any land or water of
any commercial chemical product or manufacturing chemical intermediate
having the generic name listed in paragraph (e) or (f) of this section,
or any residue or contaminated soil, water or other debris resulting

- from the cleanup of a spill, into or on any land or water, of any
off-specification chemical product and manufacturing chemieal
intermediate which, i it met specifications, would have the generic
name listed in paragraph (2) or (f) of this section.

Comment: The phrase '"commercial chemical product or manufacturing
chemical intermediate having the generie name listed in . . ." refers
te a chemical substance which is manufactured or formulated for
commercial or manufacturing use which consists of the commercially pure
grade of the chemical, any technical grades of the chemical that are
produced or marketed, and all formulations in which the chemical is the
sole active  ingredient. It does not refer to a material, such as a
manufacturing process waste, that contains any of the substances listed
in paragraphs (e) or (f). Where a manufacturing process waste is deemed
Lo be a hazardous waste because it contains a substance listed in
paragraphs (e) or {f), such waste will be listed in either 3.0L.02 or
3.04.03 or  will be identified as a hazardous waste by the
characteristics set forth in 3.03 of these regulations, ’

3.4.4.e The commercial chemical products, manufacturing chemical
intermediates . or off-specification commercial c¢hemical products or
manufacturing chemlical intermediates referred £to in paragraphs {(a)
through (d) of this section, are identified as acute hazardous wastes
(H) and are subject to be the small guantity exclusion defined in

3.1.80a).,

* * ¥ * *
3.4.4.f The commercial chemical products, manufacturing chemical

intermediates, or off-specification commercial chemiecal products ..

referred to in paragraphs (a) through (d) of this section, are
identified as toxiec wastes {(T) unless otherwise designated and are

subject €o the small quantity exclusion defined in Section 3.1.4 of
these regulations.

(Comment: For the convenience of the resgulated community, the primary
nazardous properties of these materials have been indicated by the
letters T (Toxicity), R (Reactivity), I{Ignitability) and C
(Corrosivity). Absence of a letter indicates that the compound is only
listed for toxicity.)

These wastes and their corresponding EPA Hazardous Waste Numbers are:
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Hazardous
Waste No.

ucot .
Uo34 .
U187 .
uoos .
Uitz .
uidy
ya1d .
godz .
goo3 .
gz48 .

U248 .

U200 ...

uz4g .

15HW6386P

Substance

. Acetaldehyde (i}

. Acetaldehyde, trichloro-

. Acetamide, N-{4-ethoxyphenyl)-

." Acetamide, N-9-H-fluoren-2-yl- -
. Lcetie acid, ethyl ester (1)

. Acetle acid, lead salt

Acetic acid, thallium(i) salt

. Acetone (i)
. fAcetonitrile {(I,T)
. 3-(alpha-acetonylbenzyl)-4 hydroxycoumarin

and salts, when present at concentrations

of 0.3% or less
¥

*® * ¥* ¥®

. Warfarin, when present at concentrations of

0.3% or less )

. Yohimkan-16-carboxylic acid, 11%1,17-di-

methoxy-18-((3,4,5-trimethoxy~
benzoylloxy)-, methyl ester,

. Zine phosphide, when present at

concentrations e£-0% greater than 10%

*® * * * *
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Section 5. Standards Applicable te Transperters of Hazardous
Waste by Air and/or Hater

The Director hereby adopts and incorporates by reference 40 CFR Part
263, as published in the Code of Federal Regulations on the effeeszve
date ef-5haese-vegulabiens specified in Section 1.6 insofar as such
regulations relate to the transportation of hazardous waste by air and

water.

Whenever the term Administrator or Regional Administrator is used, the
term shall have the meaning of the Director of the Department of

Natural Resources. - __
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Seection 8. Standards for owners and operators of Hazgardcus Waste
Treatment, Storage and Disposal Facilities

* E3 # # *

8.3.7.a.1 Arrangements to familiarize police, fire departments, and
emergency response teams with the layout of the facility properties of
hazardous waste handled zf the facility and associated hazards, places
where facility personnel would normally be working, entrances to and
roads inside the facility, and possible evacuation routes,

* ® ¥ * *

8.11.2.3 If the owner or operator determines that the corrective actlion
program being implemented under Section 8.13.09 is in sufficient for
causing cessation of hazardous waste constituents migration, then the
unit must be closed. However, if it is determined that the corrective
action will adegquately arrest and remove the contamination, the owner
mzy chocse one of the four options which will become part of the
conditions of the permit:

8.11.2.3.1 Retrofit the unit with liners; in accordance with Section
8.11.01(a){(1);

8.11.2.3.2 Stop the leak;

8.11.2.j.3 Continue the operation of the unit, (while concurrently
developing/implementing an alternate treatment, storage, or disposal
methed}, fer a period of five years at which time the unit must .be

closed; or

8.11.2.3.4 Continue the operation of the unit preovided a demonstration
can be made and approved by the Chief that no adverse impact to human
health or tc the environment will result from the continued operation
of the unit during the active life and closure and post closure pericd,
provided that <the facility econtinue to comply with an approved
corrective action program. Such demenstration must include and discuss

the following:

8.11.2.5. 4.1 Potential adverse effects on ground water quality,
congidering:

8.11.2,j.4.1.4 The physical and chemical characteristics of the waste
in the regulated unit, including its potential for migration;

8.11.2.j.4,1,.B The hydrogeological characteristies of the facility and
surrounding land;

8.11.2.3.4.1.C The quantity of ground water and the direction of ground
water flow; ' a
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8.11.2.5.4.1.D The proximity and withdrawal rates of groundwatier users;
8.11.2.3.4.1i.E The current and future uses of ground water in the area;

8.11.2.j.4.1.F The existing quality of ground water, including other
sources of contamination and their cumulative impact on ground water

quality;

8.11.2.j.4.1.G The pectential for health risks caused by human exposure
to waste constituents;

8.11.2.3.4.1.H The potential damage to wildlife, crops, vegetation, and
physical structures caused by exposure to waste constituents;

8.11.2.3.4.1.1T The persistence and permanence of the potential adverse
effects; and '

8.11.2.7.4.11 Potential adverse effects on hydraulically connected
surface water quality, considering:

8.11.2.3.4.ii.4 The volume and physical and chemical characteristies of
the waste irn the regulated unit;

8.11.2.3.4.11.B The hydrogeéological characteristies of the facility and
surrounding land;

8.11.2.j.4.1i,C The quantity and quality of ground water, and the
direction of ground water flow;

8.11.2.3.4,11.D The patterns of rainfall in the region;
8.11.2.3.4.11 E The proximity of the regulated unit to surface waters;

8.11.2.j.4.1i.F The current and future uses of surface waters in the
area and any water gquality standards established for those surface

waters;

8.11.2.3.4.11.C The existing quality of surface wakter, including other
gources of contamination and the cumulative impact on surface water

guality;

8.11.2.).4.11i.H The potential for health risks caused by human exposure
to waste constituents;

8.11.2.5.4.11.1 The potential damage to wildlife, crops, vegetation,
and physical structures caussd by exposure to waste constituents; and

8.11.,2.3.4.1i.J The persistence and permanence of the potential adverse
effects.

§.11.2.3.4.11i In making any determination under paragraph {4) of this
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section concerning the use of ground water in the area arcund the
facility, the Chief will consider any identification of underground
sources of drinking water and exempted aguifers made under the West
Virginia Administrative Regulations of the State Water Resources Board,
Chapter 20, Article 5A, Series IX (1983).

® ¥ * * *

8.12.7 Food Chain Crops

The Chief may allow the growth of foed <chain crops in or on the
treatment zone only if the owner or operator satisfies the conditions
of this section. The Chief will specify In the ~facility permit the
spegific food chain crops which may be grown.

8.12.7.a.1 The owner or opsrator must demonstrate that there is no
substantial risk to human health caused by the growth of such crops in
or on the treatment zone by demonstrating, pricr to the planting of
such crops, that hazardous constituents other than cadmium:

§.12.7.a.7.1 Will not be transferred to the food or feed portions of
the crop by plant uptake or direct contact, and will not ctherwise be
ingested by food chain animals (e.g., by grazing); or

8.12.7.2.1.1i1 Will not occur in greater concentrations in or on the
food or feed portions of crops grown on the treatment zone than in or
on identical pertions of the same crops grown on untreated soils under
similar conditicons in the same region.

8.12.7.2.2 The cwner or operator must make the demonstration reguired
under this paragraph prior to the planting of creops at the facility for
all constituents identified in Appendix VIII of Section 3 of these
regulations that are reasonably expected te be in, or derived from,
waste placed in or con the treatment zone.

8.12.7.a.3 In making a demonstration under this paragraph, the owner,
or operator may use {ield tests, greenhouse studies, availzble data,
or, in the case of existing units, operating data, and must;

8.12.7.a.3.i Base the demonstratlion on conditions similar to those
present in the treatment zone, including scil characteristics {e.g.,
pH, caticn exchange capacity), specific wastes, application rates,
application methods, and crops to be grown; and

g8.12.7.2.3.1ii_Describe the procedurss used in conducting any tests,
including the sample selection criteria, sample size, analytical
methods, and statistical procedures.

§.12.7.a.4 If the owner or operator intends to conduct field tests or

greennhouse studies in order to make the demonstration required under
this paragraph, he must obtain a permit for conducting such activities,
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8.13.6 Compliance Period

8.13.6.a The compliance peried 1is the active 1life of the waste
management area, the closure perisod and the post closure pericd.

8.13.6.b The compliance period begins when +the owner or operator
initiates a groundwater monitoring program meeting the requirements of
Section 8-43-9 §.13.8. -

8.13.6.c If the owner or operator is engaged in a corrective action
program at the end of the compliance periocd specified in paragraph (a)
of this section, the compliance periocd is extended until the owner or
operator ecan demonstrate that the Water Resources Board's Groundwater
Protection Standard Regulation, Series VII, Sesetion 1 has not been
gxceeded for a period of three (3) consecutive years.
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Section 9. Standards for Management of Specifie Hazardous
Wastes and Specific Types cf Hazardous Waste

Manzgement Facilities

* * *® # *

9.3 Recyclable Materials Used in a Manner Censtituting Disposal

9.3.1 Applicability

9.3.1.a This Section applies. to recyclzble materials that are applied
to or placed on the land;

g9.3.1.a." without‘mixing with any other substances; or

$.3.1.2.2 after mixzing with any other substances that are not hazardous
wastes, unless the recyclable material undergoes a chemical reaction so
as to become inseparable from the other substances by physical means;
cr

9,%,1.2.2 after combination with any other substances if the resulting
combined material is not produced for the general public's use.

9.3.1.a.4 The materials identified in paragraphs_9.3.7.a.1 through
G.2.1.a.3 will be referred %o threoughout this Section as "materials
used in a manner that constitutes disposal.”

9.3.1b Products produced for the general public's use that are used in
a manner that constitutes dispesal and that contain recyclable
materials are not presently subject tc these regulations if the
recyclable materials have undergone chemical reaction in the course of
producing the product s0 as to become inseparable by physical means.
Commercial fertilizers that are produced for the general public's use
that contain recyclable material alsc are not presently subject to
these regulations. _ _

9.3.2 Standards 4pplicable to Generators and Transporters of Materlials
Used in a Manner That Constitutes Disposzal

Generators and transporters of materials that are used in =z manner that
constitutes disposal are subject to applicable requirements of Sections
4, 5, and & of these regulations as well as the rules of the West
Virginia Department of Highways, {Hest Virginia Administrative
Regulations, Series 7, Transportation of Hazardous Wastes by Highways
Transporters) and the Public Service ™ Commission of West Virginia
{(Regulations Governing Transportation of Hazardous Waste by Rail), if

applicable.

9.3.3 Standards Applicable to Storers of Materials that are to be Used
in a Manner that Constitutes Disposal Who Are Not the Ultimate Users.
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Owners or cperators of facilities that store recyclable materials that
are to be used in a manner that constitutes disposal, but who are not
the ultimate users of the materials are regulated under all applicable
provisions of Sections 4, 8, ard 17 and 13 of these regulations, and 40
CFR Part 265, subparts A through L.

9.3.4 Standards Applicable to Users of Materials that are Used in a
Manner that Constitutes Dispesal

Owners or operators of facilities that use recyclable materials in a
manner that oconstitutes disposal are subject to all applicable
provisions of Sections 4, 8, amd 11 and 13 of these regulations, and 40
CFR Part 265, Subparts A through N. (These requirements do not apply
to products which contain these recyclable materials under the
provisions of paragraph 9.3.1b of these regulations.)

g,4 Hazardous Waste Burned for Energy Recovery

9.4.1 Applicability

3.4.1.a The regulations of this Subpart apply t¢ hazardous wastes that
are burned for energy recovery in any beiler or industrial furnace
except as provided by paragraph 9.4.1.b of this section. Such hazardous
wastes burned for energy recovery are termed "hazardous waste fuel".
However, hazardous waste fuels produced from hazardous waste by
blending or other treatment by a person whe neither generated the waste
nor burns the fuel are not subject to regulation at the present time.

g.4,1.b The following hazardous wastes are not regulated under <this
section:

§.4.1.b.1 Used oil burned for energy reccvery that is also a hazardous
waste solely because 1t exhibits a characteristic of hazardous waste
identified in 3<3:23 Section 3.3 of these regulatlions. Such used oil Is
subject to regulation under Section 9.5 of these regulations rather
than this section and -

9.4,1.h.2 Wastes that are exempt from regulation under the provisions
of Section 3.1.3.b of these regulations and hazardous wastes that are

subject to the special requirements for small guantity generators under
the provisions of Section 3.1.4 of these regulations.

9-U-3-b-3-Hagardous-waske-fuels--shas--ape--eHomps--fror--She--tabeting
reguiremenss-o£-RORL-Seabion-30004n3-

g-U-d-b-li-Coke-From-the-iron-and-s5eel-indussry-bhat-eornsains-hagardous
wagse-frem-she-iron-and-sbosl-preduetion-proeesss

9.4,2 Prohibitions. (Reserved)

9.4.3 Standards applicable to generators of hazardous waste fuel.
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3.4.3.2 Generators of hazardous waste fuel are subject to the
requirements of Section & of these regulations except that g.4.7
exempts certain spent materials and by-products from these provisions;

9.L,3.b Generators who are marketers also must comply with Section
9.4.5, ,

§.4.3.c Generators who are burners alsc must comply with Section 9.4.6.
9.4.4 Standards applicable to transporters of hazardous waste fuel.

9.4.4,a Transporters of hazardous waste fuel from generator to
marketer, or from a generator to a burner are subject to the
reqguirements of either Section 5 of these regulations or the applicable
regulations of the West Virginia Department of Highways or Publlie
Service Commission of West Virginia regarding hazardous waste
transporters, except that 9.Y4.7 exempts certain spent materials and
by-products from these provisions. :

9.4.4.b Transporters of hazardous waste fuel are not presently subject
to regulation when they transpert hazardous wastes fuel from marketers,
who are not also the generators of the waste, to burners or other

marketers.

9.4.5 Standards applicable to marketers of hazardous waste fuel.

Persons who market hazardous waste fuel zre called "marketers".
Marketers include generators who market hazardous waste fuel directly
to a burner, and persons who receive hazardous waste from generators
and produce, process, or blend hazardous waste fuel from these
hazardous wastes. Persons who distribute but do not process or blend
hazardous waste fuel are also marketers, but are not presently subject
tec regulation. Marketers (other than distributors) are subject to the
following requirements: ,

9.4.5.a Prohibiticons (Reserved}.
9.4.5,b Prohibitions {Reserved]).

9.4.5.c.1 Storage. Marketers who are generators are subject to the
requirements of Section 6.3.5 of these regulations or to Sections 8.1
through 8.10, 8.13 ard Section 11 and Section 13 of these regulations
or 40 CFR Subparts A through L of Part 265 and-Farss-376-and-324y
except as provided by Section 9.4.7 of this Section for certain spent
materials and by-prcducts;

9.4.5.¢.2 Marketers who recsive hazardous wastes from generaters, and
produce, process, or blend hazardous waste fuel from these hazardous
wastes, are subject to regulation under all applieable provisions of
Sections 8.1 thrcugh &8.10, 8.13, Section 11 and Seetlon 13 of these
regulations or 40 CFR Subparts & through L of Part 265 and--Rarss--2%0
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ard--324, except as _provided by Section 3.4,7 of this section for
certain spent materials and by-products. :

9.4.6 Standards applicable to burners of hazardous waste fuel

9.4.6.2 (Reserved)
Q.L.6.b Notification, {Reserved)

9.4,6.c Burners that store hazardous waste fuel prior to burning are
subjeet to the requirements of Secticn 6.3.5 of Skis-ehapter these
regulations, or to all applicable requirements 1n Sections 8.1 through
8.10, 8.13 and Section 13 of these regulations or 40 C.F.R. Subparts &
through L of Part 265 er-UC-CFR-Bar:-285-sf-Shis-chkapser with respect
to such storage, except as provided by Section 9.4.7 of this subpart
for certain spent materials and by-products.

9.4.7 Conditional exemption for spent materials and by-products
exhibiting a characteristie of hazardous waste.

9.4.7.a Except as provided in paragraph (b), hazardous waste fuels that
are spent materials and by-products and that are hazardous only because
they exhibit a characteristic of hazardous waste are not subject to the
notification requirements of Chapser-287Arsiele-SEr-Seesier-10; Section
4 of these regulations or the generator, transporter, or storage
requirements of Chapter 20, Article 5E.

3.4.7.b This exemption does not apply when the spent material or
by-product is stored in a surface impoundment pricr to burning.

* * * * *

9.6 Recyelable Materials Utilized for Precious Metal Recovery

9.6.2 The regulations of this section apply to recyeclable materials
that are reclaimed to recover economically significant amounts of gold,
silver, platinum, paladium, irridium, osmium, rhodium, ruthenium, or
any ccmbination of these.

9.6.b Persons who generate, transport, or store recyclable materials
that are subject to this section are subject to the following
requirements:

9.6.b.7 notification requirements of 3ection 4;

9.6.b.2 Laralog-50-262;-Subpars-B}-L{for-generators)y-tanalogs-56-263-20
and--263-213--LSor-5parspersens)y-and-L0-CFR-Seetions-265-71-and-265-72
{for-persons-Whe-sserel}: Section 6.2 for generators, 40 CFR 263.20 and
263.21 for transporters, and 40 CFR 265.71 and 265.72 for persons who
store recyclable materizls, .
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9.6.c Persons who store recyclable materials that are subjeet to this
section must keep the following records to document that they are not
accumulating these materials speculatively (as defined in Section 3.1b
of these regulation):

9.6.c.1 records showing the Volume of these materials storsed at the
beginning of the calendar year;

3.6.¢.2 the amount of these materials generated or received during the
calendar year; and

9.6.¢.3 the amount of these materials remaining at the end of the
calendar year.

§.6.d Recyclable materials that are regulated under this section that
are accumulated speculatively (as defined iIn Section 3.1k cof these
regulations) are subject to all applicable provisions of Sections 5
through 8, ard 11 and_13 of these regulations and 40 CFR Part 265.

9.7 Reclaimed Spent Lead-ficid Batteries

9.7.a This section applies to persons who reclaim spent lead-acid
batteries -~ that are recyclable materials {'"spent batteries"). Persons
who generate, transport, or collect spent batteries, or who store spent
batteries but do not reclaim them are not subject to the requirsments
of Sections 4 through G, e# 11 or 13 of these regulations, nor 40 CFR

Part 265,

9.7.% Owners cr operators of facilities that store spent batteries
before reclaiming them are subject to the following requirements:

8.7.b.1 the notification reguirements of Seetion 4 of  these
regulations;

9.7.b.2 all. applicable provisicns of Sections 8.1 through 8.10 of these
regulations, except Section 8.2.3 concerning waste analysis and 8.5.2
and 8.5.3 concerning use of the manifest and manifest discrepancies,
and Section 13 of these regulations.

9.7.0.3 all applicable provisions of Subparts A, B (but not Section
265.13 (waste analysis)), C, D, E (but not Sections 265,71 and 265.72
{dealing with use of the man1fest and manifest dlscrepan01es)), and F
through L of 40 CFR Part 265; and

9.7.p0.4 all applicable provisions of Section 11 of these regulations.

# * * #* *
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Section 10. (Reserved)
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Section 11. Hazardous Waste Permitting Program

# * * * ®

11.1.2 3pecific Exclusions

The following are not required to obtain a hazardous waste management
permit:

11.1.2.a Generators who accumulate hazardous waste on site for less
than ninety (90) days as provided in Section 6.3.5.

11.1.2.b Farmers whe dispose of hazardous waste pesticides from their
own use as provided in Seciion 6.5.2.

11.1.2.¢c Persons who own or operate facilities operated solely for the
treatment, storage or disposal of hazardous waste excluded from
regulations under this section by Sections 3.1.3 or 3.1.4,

11.1.2.d Cwners or operators of totally enclosed treatment facllities,
as defined in Section 2, _

11.1.2.e Owners and operators of elementary neutralization units or
wastewater btreatment units as defined in Section 2.

11.1.2.Ff Transporters storing manifested shipments of hazardous waste
in containers meeting the requirements of Section £6.3.7 at a ftransfer
facility for a peried cf ten (10) days or less.

71.1.2.g A4 person is not required to obtain a hazardous waste
management permit for freatment or containment activities taken during
immediate response to any of the following situations:

11.1.2.g.1.1 A discharge of a hazardous wasie;

11.1.2.g.1.1i1 An imminent and substantial threat of & discharge of
hazardous waste;

11.1.2.g.1.i11 4 discharge of a material which, when discharged,
becomes a hazardous waste.

71.1.2.g.2 Any person who continues or initiates hazardous waste
treatment or containment activities after the immedizte response is
over is subject to all applicable requirements of Skis-~-Rars these

regulations for those activities. :

11.1.2.h Persons adding absorbent materizal to hazardcus waste in a
container and persons adding hazardous waste to absorbent material in a
container, provided that these actions occur at the time hazardous
waste is first placed in the container and sections 8.2.8(k), 8.7.2,
and 8.7.3 are complied with.
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® * * # *

11.3.4 Interim Status Standards

During interim status, owners or operators shall comply with the
interim status standards at 40 C.F.R Part 265 as of the date specified

in Ssection 1.6,

11.3.5 Grounds for Termination of Interim Status

Interim status terminates when final disposition of a permit
application is made; or when interim status is terminated by the Chief.

Interim status may be terminated for:

11.3.5.1 Fallure to furnish requrested Part B application on time, or
to furnish in full the information required by the Part B appliecation;
or

171.3.5.2 4 determination is made by the chief that the facility poses a
substantial risk of a health hazard or a signifiicant risk of an adverse
effect upon the environment.

11.3.5.3 4 determination is made that the facility has failed to comply
with the requirements of 20-5E-10 and the corresponding federal
requirements at 40 C.F.R. 270.73 and 40 C.F.R. Part 265.

# * * * *®

11.7 Signatories tec Permit Applications and Reports

# #* * # #*

11.7.2 Reports. All reports required by permits and other information
requested by the Chief shall be signed by =2 perscn described in Section
11.7.1 above or by a duly authorized representative of that person. &
person is a duly authorized representative only if:

1.7.2.a The authorization is made in writing by a person deseribed in
Section 11.7.1;

11.7.2.b The authorization specifies either an individual or a position
having responsibility for the overall operation of the regulated
facility or an Individual or a position having responsibility for fthe
facility's compliance with environmental laws and permits; and

11.7.2.c The written authorization is submitted to the chief.

* * # ® *
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Section 13. Financial Requirements

The Director hereby adopts and incorporates by reference 40 CFR Parts
264 and 265, Subparts H, as published in the Code of Federal
Regulations on the effestive date of--these--peguiabions speecified in
Section 1.6 with the following modifications: Sections 264.143(f),
265.1583(e), 264.1L5(F), 255.1U45(e), amad 264.147(f), and 265.147(f)
shall be amended by the addition of the following paragraph:

"Notwithstanding the above, the Director may disallow the use of this
test on the basis of information £hat the owner or cperator has
vioclated or is in viclation of any state or federal law or regulation
pertaining to environmental protection, The owner or cperator must
provide alternate financial assurance as specified in this section
within 30 days after notification of the disallowance.”

Sections 264,149, 265.149, 264,150 and 265.150 shall be deleted.

Wherever the term Administrator or Regional Administrator is used, the
term shall have the meaning of +the Director of the Department of
Natural Resources.

Wherever the term Environmental Protection Agency or EPA is used, the
term shall have the meaning of the West Virginia Departmeni of Natural

Resources.

40 CFR Sections 264.147(p)(YU)(iii1) and 265.147(b)(4)(iii) shall be
amended to read: "411 other owners or operators, 30 days after the

effective date of these regulations.”
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Section 16. Notices of Changes to the Director -

16.3 Variances from Classification as a Waste

® * * * ¥

16.3.2 Standards and Criteria

(a) The Director may grant requests for a variance from classification
as a waste for those materials that are accumulated speculatively
without sufficient amounts being recycled if the applicani demonstrates
that sufficient zmounts of the material will be recycled or transferred
for recycling in the feollewing calendar year. A variance granted under
this secticn is valid only from the date of approval through the
following cdlendar year; but may be renewed on an annual basis by
filing a new application for such variance. The Director will base the
decision to grant or deny a variance under +this subsection on the
following standards and criteria:

{1) The manner in which the material is expected tc be recyeled, when
the material is expectad o be recycled, and whether this expected
disposition is likely to occur (e.g., because of past practice, market
factors, the nature of the material, or contractual arrangements for

recveling);

{2) The reascn that the applicant has accumulated the material for one
or more-years without recycling 75 percent of the volume accumulated at
the beginning of the calendar year;

{3) The quantity of material already accumulated and the quantity
expected to be generated and accumulated before the material is

recycled;

(4) The extent to which the material is handled to minimize loss; and

{5) Other relevant factors.

(p) The Director may grant requests for a variance from classifying as
a waste those materials that are reclaimed and then reused as feedstock
within the original primary production process in which the material
was generated if the reclamation operation is an essential part of the
preduction process. This determination will be based on the following

criteria:

(1) How economically viable the production process would be if i1t were
to use virgin materials, rather than reclaimed materials;

(2) The prevalence of ths practice on an industry-wide basis;

(3) The extent to which the material is handled before reclamation to
minimize loss; )
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(4) The time periods between generating the material and its
reclamation, and between reclamation and return to the original primary
production preocess;

(5) The location of the reclamation operation in relation to the
productien process;

{6) Whether the reclaimed material is used for the purpose for whiech it
was originally produced when it 1s refurned to the original process,
and whether 1t is returned to the process in substantially its original
form;

{7) Whether the person who generates the material also reclaims it; and

(8) Other relevant factors.

{¢) The Director may grant requests for a variance from classifying as
g waste those materials that have been reclaimed bul must be reclaimed
further before recovery is completed if, after initial reclamation, the
resulting material is commodify-like {even though 1t is not wyet a
cemmercial product, and must be reclaimed further). This determination
will be based on the following factors:

(1) The degree of processing the material has undergone and the degree
of  further processing that 1Is required to complete recovery of the

material;
{2) The value of the material after it is reclaimed;

(3} The degree to which the resclaimed material has been like an
analogous raw materialj

(4) The extent to which an end market for fhe reclizimed material is
guaranteed;

{5} The eztent to which the reclaimed material is handled o minimize
loss, and . ’ ’

(6) Other relevant factors.
16.3.3 Variance Procedures

(z) An applicant for a variance from classification as =z waste under
this section must apply to the Director. The application must address
the applicable ceriteria or standards contained in section 16.3.2 of
these regulations. ' ' N

(b} The Director will evaluate the application and issue a public
notice of the tentative determination to grant or deny a variance from
classification as a waste, Netification of this tentative
determination will be provided in the manner prescribed in paragraph

15HWAG86P ' _ _ 39




Dept. of Natural Resources
Admin. Regulations, 20-5E
Series XV, Secticn 16

regulations. The Directer will aecept publice

11.24.3{b) of these
the tentative variance determination for thirty (30) days,
discretion.

comment on
and may also hold a public hearing upon request cr zat his
after receipt of public

The Director will issue a final decision
comments and the hearing (if any). 3Such final decision may not be

appealed to the Water Resources Beard,
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TABLE 1

Revisions Resulting
Frem August 20, 1986

EP4 Rules
Section of EPA Section of State
Regulations Summary of the Changes Regs Amended
261.2{(c){1)(1)(B) This section is revised to 3.1.7.e.1.1.B

Definition of reflect EPA's interpretation

Solid Wastes that a material (which might
otherwise be a preduct) is a
waste when a particular type
of waste is used in the
process that produces it.

261.6.{a)(3) The exemptions from regulating 3.1.5.a.3.v,
{v),(vi),{vii}) fuels derived from oil- vi, vii
bearing hazardous wastes at a
petroleum refinery was
wrongly placed under sectlicon
266,30, which applies to
hazardous fuels burned in
boilers, since the exemption
was meant for other situations
also. Hence, this exemption
is being placed in section
261.6(a)(3) which addresses
general exemptions of recyclable
materials. For reasons explained
above, the exempiion granted
earlier to hazardeus waste de-
rived from the iron and steel
industry is also moved from
section 260.30 to section
261.6.(3)

261.6{(c) (1) 261.6(e)(1) is being modified 3.1.5.c¢.1
to reflect EFA's earlier
decision to regulate reecyclable
materials before recyeling, i.e.
the storage, transportation,
etc. before recyeling.
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Section of EPA
Regulations

TABLE 2

EPA Suggested Changes

Based on Primacy Application Review

Summary of the Changes

Section of Staie

Regs Amended

2E0.10
Definition
of "Boiler"

(1) (iv)

260.10
Definition of
"Designated
Faciiity"

261.5(b)

261.6(b}

261.33 o

266.30(b)
(1)

266.22; T
266.23;
26634 (¢c)
266.70(d);
266.80(a);
266.80(b) (2}

270.71(b)

15HWEG8EP

Add the word “internally" in
the definition of beiler when
ref'erring tc recovered heat
used in the sams unit.

The citation should refer
to "U0O CFR Parts 270" instead
of 271

Secticn 3.1.4.b should refer
to notification reguirements
in Section L.

Section 3.1.5.b should also
refer to .the applicable
requirements in the Depart-
ment of Eighways and Public
Service Commission Regulations

"The word "original' should be

added before the phrase
"intended use" wherever 1t
appears

Citation should be to
Section 2.3 instead of
Section 3.3.2

These sections should include

-a reference to Section 13,

Financizl Requirements

Section 11.3.4 should be
restated such that 40 CFR 265
is incorporated by reference

as of the date of the regulatory

amendments

2 Definitions
Boiler (d)

Definition -
Designated
Facility

3.1.4.b

3.1.5.b

Section 3.4.4

g.4.1.p

11.3.4




Section

1.6

1.7

2.0

2.0

3.1.5.a.2,i1

3.1.5.¢e.1

3.1.5.d.2.i.B

15HWH986P

TABLE 3

fdditions Proposed by DNR

Based on Suggestions of Public, Department

or Regulated Community

Summary of Changes

Add new section concerning
"Incorporation by Reference"

Add new section coneerning
"Promulgation History"
(reserved)

Definition of Industrial
Furnace, delete reference to
EPA Administrator; insert DNR
Director

‘Definition of "RCRA". Delete
word "the",

Insert reference to "Section
fg.un,

Insert Section 13
Added word "Section" before

reference to 11.25 in last
sentence

Ezplanation

DR is proposing

this change so that

the date on which

rules are incorporated
by reference 1s clear.
The date proposed is the
day the Legislature
passes Lthe bill author-
izing the Department's
regulations. This date
should aveid making the
incorporation by
reference an unconsti-
ticnal delegation of
legislative authority.
The DNR will research
and set forth the
promulgation history

of the regulations

at & later date,

Improper reference

Correct grammar

Clarity and ease
of reference

Consistency with

EPA program

Clarity




3.4.4.1

Section 5

8.3.7.a.1

8.11.2.3.4.1.,D

8.12.7.a.1.11

8.13.6.b

9.3.2

3.4.5,¢.1

G.4.5.¢.2

15HWE9BEP

.Insert Section 11.

Changed concentration necessary
for listing of zine phosphide
from 10% to a concentration

of "greater than 10%".

Incorperate by reflerence
federal standards for trans-
portation of hazardous waste
via air or water

Insert language referencing
the properties of hazardous
waste handled at the facility

Insert word "water" between
"eround" and "users"

Insert word "on"

Changed reference to 8.1.32.9
to 8.13.8 . :

Insert reference to Dept.
of Highways and Public Service
Commission regulations

Delete reference to EPA
Regulations Part 270 and
124.

Delete
reflerence to EPA Regu-
lations Part 270 and 12L&

Necessary for
EPA equivalency

Update State
regulations

Consistency with
EPA regulation

Correect grammar

Improper numbering;
the groundwater
menitoring program
referred te is in

8.13.8

Provide proper inter-
pretation of the
responsibilifies of
generators and
transporters.

These two regulation
citations are dupli-
cative of DNR regu-

lation Secticon 11.

Persons regulated
under this subsection
need a permit. Thus
we are proposing to
add a reference to
Section 11. Deleted
the two EPA regulation
cltaticons because they
are duplicative of DNR
Section 11.




g.4.6.c

9.4.7.2

9.6.b.2
9.6.d

11.1.2.9.2

16.3.2

15HW6986P

Changed reference from "this
chapter" to '"these regulations"

Deleted phrase "or 40 CFR
Part 265 of this chapter".

Change the phrase Chapter 20,
Article BE, Section 10 te
"Section 4 of these regula-
tions",

Insert proper state citations.
Insert word "are"

Change reference toc regulations
from "Part" Lo "these regula-
tions”

Incorporate by reference
federal standards for financial
responsibility

Insert word 'for"

The phrase '"this
chapter" is federzl
language and not
censistent with State
language

Duplicative of
existing language.

Section 4 is more

specific and contains
better guidance.

Correct grammar

Correct citation

Update State
regulations

Correct grammar




