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BUREAU OF ENVIRONMENT

CECIL H. UNDERWOOD 10 McJunkin Road MICHAEL P. MIANO
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER
July 24, 1998

Ms. Judy Cooper

Director

Administrative Law Division
Capitol Complex
Charleston, WV 25305

RE: 45CSR9 - “Rules Pertaining to Ambient Air Quality Standards
for Carbon Monoxide and Ozone”

Dear Ms. Cooper:

This is to advise that | am giving approval to file the above-referenced rule with
your Office and Legislative Rule-Making as an agency-approved rule,

Your cooperation in this regard is very much appreciated. If you have any
questions or require additional information, please feel free to contact Carrie
Chambers in my Office at 759-0515.

Singerely yours,

ichael P. Miano
Commissioner

MPM:cc
Attachment

cc: Carrie Chambers
Karen Watson, OAQ



uestionnaire

DATE: July 31. 1998
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: (AGENCY NAME, ADDRESS & PHONE NUMBER)DIivision of Environmental Protection

Office of Air Quality
1558 Washington Street, East

Charleston. WV 25311-2599

Phone: 304-558-4022

LEGISLATIVE RULE TITLE: 45CSR9"Rules Pertaining to Ambient Air Quality Standards for
CarbonMonoxide and Ozone”

1. Authorizing statute (s) citation: W.Va. Code §§22-5-1 et seq.
2. a. Date filed in State Register with Notice of Hearing or Public Comment
Period:

June 16, 1998

b. What other notice, including advertising, did you give of the hearing?

Class Ilegal advertisement. Charleston Daily Mail and Charleston Gazette
Sent a copy of the Public Notice to our agency mailing list.

DEP’s ‘Public Notice Bulletin’ and DEP’s ‘In Depth’ (July’s issues)
Public Notice placed on agency’s Web site:

<ERT

http://wvnvm.wvnet.edu/~Jmorgan/index.htm

C. Date of Public Hearing (s) or Public Comment Period ended:

July 21, 1998




Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.
Attached X No comments received

Date you filed in State Register the agency approved proposed Legislative
Rule following public hearing: (Be exact)

July 31. 1998
Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive all
written correspondence regarding this rule: (Please type)

John H. Johnston, Chief

1558 Washington Street, East
Charleston, WV 25311-2599
Phone:  304-558-4022

Fax: 304-558-3287

E-Mail: internet:“jjohnston @mail.dep.state. wv.us”

IF DIFFERENT from item ‘f’, please give Name, title, address and phone number (s) of
agency person (s) who wrote and/or has responsibility for the contents of this rule:
(Please type)

See ‘f’_above

If the statute under which you promulgated the submitted rules requires certain findings
and determinations to be made as a condition precedent to their promulgation:




Give the date upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the
issues to be decided.

N/A

Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations
required together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title:  45CSR9 - "Rules Pertaining to Ambient Air Quality Standards for Carbon
Monoxide and Ozone"

A. AUTHORITY: W.Va. Code §§22-5-1 et seq.

B. SUMMARY OF RULE:

The purpose of this rule is to establish ambient air quality standards for carbon
monoxide and ozone, equivalent to those national primary and secondary ambient air quality
standards established by the U.S. EPA.

National primary ambient air quality standards define levels of air quality which the
Administrator of the U.S. EPA judges are necessary, with an adequate margin of safety, to
protect the public health. National secondary ambient air quality standards define levels of
air quality which the Administrator of the U.S. EPA judges necessary to protect the public
welfare from any known or anticipated adverse effects of a pollutant. Such standards are
subject to revision, and additional primary and secondary standards may be promulgated as
the Administrator of the U.S. EPA deems necessary to protect the public health and welfare.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

In accordance with sections 108 and 109 of the Clean Air Act (Act), EPA has
reviewed the air quality criteria and national ambient air quality standards (NAAQS) for
ozone (O,) and particulate matter (PM). Based on these reviews, the EPA revised the
standards for both classes of pollutants.

Ozone and related pollutants have long been recognized, in both clinical and
epidemiological research, to affect public health. The revised standard would provide
protection for children and other at-risk populations against a wide range of O;-induced
health effects, including decreased lung function (primarily in children active outdoors),
increased respiratory symptoms (particularly in highly sensitive individuals), hospital
admissions and emergency room visits for respiratory causes (among children and adults
with pre-existing respiratory disease such as asthma), inflammation of the lung, and possible
long-term damage to the lungs.



Briefing Document

Page 2

As explained above, EPA revised the national ambient air guality standards
(NAAQS) for particulate matter (PM) and for ozone (O,) (July 18, 1997 Federal Register)
thereby necessitating the proposed revisions to the corresponding state counterpart rules.
However, the State of West Virginia has filed a Petition for Review with the Court of
Appeals for the District of Columbia Circuit challenging the final rules that establish both
standards. The challenge to the ozone standards has been assigned CASE NO. 97-1566
(consolidated with 97-1441). The Division of Environmental Protection, Office of Air
Quality is going forward with the promulgation of this proposed rule which adopts the new
federal standards, pending the outcome of the legal challenge. If the court rules in the
State’s favor, the proposed state rule may be withdrawn or modified accordingly.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

A federal counterpart to this proposed rule exists. The proposed rule is the same in
substance as the federal counterpart.

Because the proposed rule is the same in substance as the federal counterpart, no
determination of stringency is required.

E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c,) the Director has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At their July 22, 1998 meeting, the Environmental Protection Advisory Council
reviewed and discussed this rule - there were no substantive changes as a result of their
discussion. (See attached minutes of that meeting.)



MINUTES
DIVISION OF ENVIRONMENTAL PROTECTICN ADVISORY COUNCIL
July 22, 1998, DIRECTOR’S CONFERENCE ROOM, NITRO HEADQUARTERS
The eleventh meeting of the DEP Advisory Council was held Wednesday, July 22, 1998,

in the Director’s Conference Room, Nitro Headquarters’ Offices. The meeting was called to
order at 1:00 p.m. by Chairman Mike Miano.

ATTENDING:
Advisory Council Members:

Michael P. Miano, Chairman
Jacqueline Hallinan

Larry Harris

William Raney

Rick Roberts

William Samples

Environmental Protection:

John Ailes Jennifer Pauer
John Benedict Pete Pitsenbarger
Dick Cooke Ken Politan
Mike Dorsey Cap Smith

Andy Gallagher Barb Taylor
Randy Huffman Karen Watson
Pat Park Mike Zeto

1) Introduction of A. V. Gallagher, DEP’s Chief Communications Officer.

Chairman Miano introduced DEP’s new Chief Communications Officer, A. V. Gallagher.
Council Members welcomed Mr. Gallagher and wished him well in his new job.

2) Review and Approval of Minutes of April 30, 1998.

The minutes of the April 30 meeting were approved with the correction of two typos. Mr.
Roberts brought to everyone’s attention the discussion in the April 30 minutes of AML funding
issues in the last meeting, and the Council’s desire to send letters to West Virginia’s
Congressional delegation to identify West Virginia’s share of the AML funds that need to be



released by the US Congress. Separate letters would go to West Virginia’s legislative leadership
. informing them of the problems created by not having the AML funds available, with a copy of
the letters sent to the Congressional delegation attached to them.

Randy Huffman asked if the Council members would like to sign each letter individually.
They each expressed their-desire to do so. Pat Park, AML, distributed a copy of the draft letters
to Council for their review. After several minutes of discussion, it was decided the draft letters
would be edited and made available to the Council members for their signature before the end of
the meeting.

Mr. Miano said that Pete Pitsenbarger would like a few minutes of the Council’s time
before they continued with the agenda.

Mr. Pitsenbarger informed the Council of his retirement plans for the end of August. He
sald he would like to express his heartfelt thanks to the Council for their letter of appreciation
they had sent him thanking him for his many years of service to the State of West Virginia. Mr.
Pitsenbarger said his years in state government had been a wonderful opportunity, and he will
miss both the work and the people.

3) Review of Proposed DEP Rules in A¢cordance with WV Code §22-1-3(¢).

Mr. Miano asked if there were any other issues to be discussed before continuing with the
Agenda and the review of DEP proposed rules for the 1999 session.

Mr. Roberts said he would like to express his concern with the approach DEP has taken in
involving the Council members in the rulemaking process -- not only this year, but in the past. He
sald the rules are not sent to the Council members until the last minute and they are not given
adequate time to review and comment on them.

It was pointed out that the law [22-1-1(c)] specifically requires the Council to be
consulted prior to the proposal of any new rule.

Mr. Raney said he would like to go on record wholeheartedly in agreement with the
concerns of Mr. Roberts. He said he has great concerns with giving advice or recommendations
to the Director on development of rules (or amendments to rules) the Council members were not
involved in before they were filed with the Secretary of State’s Office for Public Hearing and
Comments. He said he believes there definitely needs to be improvement in this process in the
future.

A discussion was then held on possible ways to bring the Council into the rulemaking
process in an earlier stage of rule development. Several DEP staff members expressed their
frustrations with the rulemaking process, and gave one example as the short period of time
between the signature of bills by the Governor and the early filing date of the rules with the
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Legislative Rulemaking Review Committee. Another example that was given was turnaround
time with federal agencies, i.e., EPA and OSM, which are also involved in the process.

After several minutes of discussion, Mr. Huffman stated, with the Chairman’s approval,
that he would put together a committee to discuss the Council’s concerns and get back to the -
Council with their recommendations by the first of September.

Mr. Miano also expressed his desire to improve the involvement of the Council in the
rulemaking process, and assured the Council that everything possible would be done in the future
to comply with the Council’s recommendaticns.

[It should be noted that at this time Ms. Hailinan left the Advisory Council Meeting
because of a previously-scheduled commitment].

Continuing with the agenda, Mr. Miano said that staff would be available from each
program office to give a brief description of the proposed new rules or rule amendments and to
answer any questions the Council members might have. If a question should come up that
couldn’t be answered during the meeting, we would make note of it and get back with an answer
to the Council as soon as possible. The first rule on the agenda is 60CSR4, filed under the
Director’s Office.

60CSR4 -"AWARDING OF WEST VIRGINIA STREAM PARTNERS PROGRAM GRANTS
RULE”

Jennifer Pauer, AML, said 60CSR4 is a new rule that is being proposed by the West
Virginia Stream Partners Program to provide requirements and guidance concerning the awarding
of grants to broad-based community organizations for watershed improvement projects. Ms.
Pauer stated that the program is a joint effort of DEP, Forestry, Natural Resources, and the West
Virginia Soil Conservation Agency.

A brief discussion was held concerning the source of the funding, availability of the funds,
guidelines for criteria, and possible additional funding. Mr. Samples asked if there could also be
additional funding sources, for example contributions from supplemental environmental projects
used to offset proposed penalties. Ms. Pauer stated that as the rule now stands, it’s only purpose
is to distribute the funds, but she would check into the law and let the Council know if language
could be added to also implement provisions for additional funding from penalty collections or
other sources. Mr. Raney moved to recommend to the Chairman (in his capacity as Director of
DEP) the filing of 60CSR4 with the condition that Mr, Samples’ recommendation be considered.

The motion was seconded and passed unanimously.

The following Air Quality rules were discussed by Karen Watson, OAQ), with assistance
from John Benedict, also from the OAQ office:

43CSR33 - *ACID RAIN PROVISIONS AND PERMITS”

[ B



45CSR25 - “T'O PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE OR DISPOSAL FACILITIES”

45CSR34 - “EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS PURSUANT TO 40
CFR PART 63"

45CSR16 - “STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES
PURSUANT TO 40 CFR PART 60"

45CSR24 - “TO PREVENT AND CONTROL EMISSIONS FROM HOSPITAL/MEDICAL/
INFECTIOUS WASTE INCINERATORS”

45CSR36 - “CONFORMITY TO STATE OR FEDERALTMPLEMENYATION PLANS OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED, FUNDED OR APPROVED
UNDER TITLE 23 U.S.C. TO THE FEDERAL TRANSIT LAWS, TO APPLICABLE AIR QUALITY
IMPLEMENTATION PLANS (TRANSPORTATION CONFORMITY)"

45CSRS - “AMBIENT AIR QUALITY STANDARDS FOR SULFUR OXIDES AND PARTICULATE
MATTER”

45CSRY - “ RULES PERTAINING TO AMBIENT AIR QUALITY STANDARDS FOR CARBON
MONOXIDE AND OZONE”

Ms. Watson gave the Council a brief explanation of the proposed OAQ rules. She
explained that seven rules (45CSR33, 25, 34, 16, 36, 8, and 9) were being amended to conform to
federal regulations, and 45CSR24 is a proposed new rule to adopt federal New Source
Performance Standards for new and existing hospital/medical/infectious waste incinerators. This
rule also incorporates by reference the federal standards, with limuted exception.

Mr. Raney said he had always questioned the validity of the Appendix B Fiscal Note that
is attached to each rule that is filed; in particular the section that relates to the effect of the
proposed rule which usually contains all zeros.

John Benedict explained that is a question that has come up several times in the past, and
the agency has always taken the position that the numbers are reflective of the cost to the state of
implementing the new rule or the proposed amendments to an existing rule.

After a brief question and answer session of the OAQ rules, Mr. Raney moved that
recommendation be made to the Director that all eight (8) rules be filed, as proposed, with the
exception that 45CSR34, subdivision 4.1.b, be revised to clarify that 45CSR30 includes certain
requirements relating to Section 112(r) of the Clean Air Act. The motion was seconded and
passed unanimously by the Council.

38CSR2 - “SURFACE MINING AND RECLAMATION RULE”

John Ailes, Chief of OMR, said the amendments to this year’s submission of the Surface
Mining and Reclamation rule were few in number. Two new definitions were added,



“mountaintop mining operation” and “area mining operation,” and only minor cleanup to correct
typographical errors and update and clarify other sections within the rule. Mr. Raney moved
recommendation.be made to the Chairman that the rule be filed as proposed. The motion was
seconded and passed unanimously by the Council.

Mike Dorsey and Dick Cooke from the Office of Waste Management described the
following Waste Management rules:

33CSR20 - “HAZARDOUS WASTE MANAGEMENT RULE”
33CSRI1 - “SOLID WASTE MANAGEMENT RULE"

33CSR2 - “SEWAGE SLUDGE MANAGEMENT RULE”

Mike Dorsey explained the amendments to 33CSR20 - Hazardous Waste Management
Rule. Along with other federally-required amendments to this rule, Section 11 contains a major
rewrite to conform with the federal requirements of 40 CFR Part 124.

Mr. Samples asked why it takes up to 120 days to receive approval from the state to
exclude a waste at a particular generating facility when EPA has already approved the petition -
could the time be changed from 120 days to 60 days?

Cap Smith, Chief, OWM, said the time of 60 to 120 days is just a general number. He
stated that he didn’t see a problem with changing the time from 120 days to 60 days. He said it

rarely takes anywhere close to that time to approve or deny the petition - it is usually taken care
of in a matter of days.

There was some discussion as to whether this amendment should be proposed in this
legislative session. The Council decided to wait until the rule is modified and filed in the 2000
Legislative Session to propose the amendment.

Dick Cooke, OWM, briefed the Council on 33CSR1. He said the revision is necessary to
ensure consistency between the WV Code and 33CSR1. The emergency rule will establish
criteria in determining a commercial solid waste facility’s monthly tonnage limits, as required by
Chapter 22, Article 15, as amended by Senate Bill No. 178.

Mike Zeto, Environmental Enforcement Office, then discussed 33CSR2 and explained the
proposed emergency rule is necessary to update the Sewage Sludge Management rule to comply
with mandates of Senate Bill 178. The revisions and inclusions are necessary to ensure
consistency between the WV Code and 33CSR2. The emergency rule will also impose new
requirements relating to the management of sewage sludge as required by Chapter 22, Article 15,
as amended by Senate Bill 178, specifically as it relates to the control of off-site odors, and the
protection of waters of the state.



After discussion was completed on the Waste Management rules, Mr. Raney moved to
. recommend that the Chairman file the Waste rules as proposed. The motion was seconded and
passed unanimously.

The following Office of Water Resources rules were reviewed by Barb Taylor and Ken
Politan.

47CSR31 - “ STATE WATER POLLUTION CONTROL REVOLVING FUND”

47CSR33 - “STATE CONSTRUCTION GRANTS PROGRAM RULE™
47CSR3 - “ POLLUTION PREVENTION AND COMPLIANCE ASSISTANCE”

47CSR4 - “STATE CERTIFICATION OF ACTIVITIES REQUIRING NATIONWIDE PERMITS
NO. 21 AND NO. 26"

Barb Taylor, Chief, OWR, explained the amendments contained in 47CSR31, 33, and 3.
She said 47CSR31 is being amended to comply with the latest revisions of the Clean Water Act
and current design practices; 47CSR33 is a proposed new rule which allows DEP to make grants
to communuties to provide adequate wastewater collection and/or treatment services; and
47CSR3 1s a new proposed rule to implement the provisions of HB 4693 passed during the 1998
Session to promote pollution prevention by encouraging reduction or elimination of pollutants at
the source through process modification, material substitution, in-process recycling, reduction of
raw material use or other source reduction opportunities.

Mr. Roberts asked if the proposed amendments to prohibit the use of closed-vessel
ultraviolet disinfection and inverted siphons in “Appendix B” under “Design Standards for
Collection Systems and Treatment Works” is one recommended by EPA or by the state.

Ms. Taylor replied that she would need to check with Bob Coontz in Water Resources’
Construction Assistance Office who drafted the proposed rule amendments, and have Mr. Coontz
get back with Mr. Roberts with an answer as soon as possible.

The last rule to be addressed by the Council, 47CSR4, was reviewed by Ken Politan from
the Office of Mining and Reclamation. Ken stated that this is a new proposed rule that will
establish a water certification program for surface mining operations and will implement the
provisions of SB 145 passed during the 1998 Session.

Mr. Raney asked if implementation of this rule was specifically mandated in SB 145.

Mr. Politan said no, but the agency felt the proposed rule is needed to give some guidance
in the implementation of the Senate bill.

Mr. Raney voiced his concern over the rule. He said he did not believe it was a workable



rule, and he had received several comments from others indicating the same concerns. He said
that one of his biggest objections to the proposed rule was lack of input from outside DEP when
the rule was written. Mr. Raney stated that SB 145 indicates the Director shall confer with ~
representatives of the surface coal mining industry and representatives of environmental
organizations who have an interest in water quality, before such a manual is developed and DEP
staff did not do this.

After several minutes of discussion concerning 47CSR4, Mr, Raney made a motion to
recommend that the Chairman file 47CSR3, 31, and 33 as proposed, with the condition that Mr.
Roberts’ questions are addressed in 47CSR31; that the comment period be extended after the
end of the public hearing for 47CSR4, and any actions to implement the proposed rule be delayed
until such time as a more workable rule can be drafted with the opportunity for input from
interested parties. The motion was seconded and passed with a 3 to 1 vote.

Due to the length of time taken to review the proposed rules, there was no open
discussion by the Council members. The meeting was adjourned at 5:15 p.m.



APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: +3CSRO - "Ambient Air Qualitv Standards for Carbon Monoxide and Ozone"
Type of Rule: X Legislative Interpretive Procedural
Agency: Qffice of Air Quality
Address: 1558 Washington Street, Fast
Charleston, WV _25311-.2599
1. Effect of Proposed Rule Annual Fiscal Year
There-
Increase Decrease Current Next after
Estimated Total Cost
simated Lota S 0 S 0 s 0 $ 0 0
Personal Services 0 0 0 0 0
Current Expense 0 0 0 0 0
Repairs and Alterations 0 0 0 0 0
Equipment 0 0 0 0 0
Other 0 0 0 0 0

+J

Explanation of above estimates: The actual revisions to this rule will have no additional

economic impact because they impose no additional requirements beyond the current federal
requirements.

Objectives of these rules: This rule revises the ambient air quality standards for carbon
monoxide and ozone to conform to those promulgated by the U.S. EPA under the federal
Clean Air Act, as amended. Promulgation of this rule by the Legislature is necessary for the
State to fulfill its responsibilities under the Clean Air Act.



Appendix B
Fiscal Note For Proposed Rules

Page Two
4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
See Section 2.
B. Economic Impact on Political Subdivisions; Specific
Industries: Specific groups of Citizens.
No impact above that resulting from the currently applicable
federal standards.
C. Economic Impact on Citizens/Public at Large.

No impact above that resulting from the currently applicable
federal standards.
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AGENCY: _Division of Environmental Protection. Office of Air Quality TITLE NUMBER: _ 453
RULE TYPE: _ Legislative :CITE AUTHORITY _W. Va. Code §§22-5-1 et seq.

AMENDMENT TO AN EXISTING RULE: YES _ X NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED:- 9

TITLE OF RULE BEING AMENDED: “Rules Petaining to Ambient Air Quality Standards

for Carbon Monoxide and Ozone™

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

REGEIVED

JUN 161598

Legisiative Rule Making

Review Committee
DATE OF PUBLIC HEARING: July 21, 1998 TIME: __6:00 p.m.
LOCATION OF PUBLIC HEARING: Qffice of Air Quality

1558 Washington Streeet East
Charteston, WV 253112599
COMMENTS LIMITED TO: ORAL ___, WRITTEN_____, BOTH X
COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: John H. Johnston, Chief

The Department requests that persons wishing to make Office Air Quality
comuments at the hearing make an sffort to submit written

comments in order to facilitate the review of these comments. 1558 Washington Street East
The issues to be heard shall be limited w the proposed rule. Charleston, WV 25311-2399
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BUREAU OF ENVIRONMENT
CECIL H. UNDERWOOD L ‘ 10 McJunkin Road Michael P. Miano
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER

June 15, 1598

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State--
Capitol Complex

Charleston, West Virginia 25305

RE: 45CS8R9 - “Rules Pertaining to Ambient Air
Quality Standards for Carbon
Monoxide and Ozone"

Dear Ms. Cooper:

This is to advise that I am giving approval to file the
above-referenced rule with your office as notice of public
hearing/comment period.

Your cooperation in this regard is Very much appreciated.
If you have any questions or require additional information,
please contact Carrie Chambers in my office at 759-0515.

Singerely yours,

i

Michael P. Miano
Commissioner

MPM: ¢

cc: Carrie Chambers
Karen Watson, OAQ



45CSR9

TITLE 43

LEGISLATIVE RULE z
DIVISION OF ENVIRONMENTAL PROTECTION i

OFFICE OF AIR QUALITY

SERIES 9

Fo T AR A
OFF”" Lw r By """
SECRETAAT TF =10

RULES PERTAINING TO AMBIENT AIR QUALITY STANDARDS FOR
CARBON MONOXIDE-NON-METHANE HYPROECARBONS; AND OZONE

§45-9-1. General.

1.1. Scope. -- The purpose of Sertes-Sthis rule
18 to establish ambient air quality standards for

carbon monoxide; mormr=methame-hydroearborns: and

ozone,_equivalent to those nati rimary _and

secondary ambient air quality standards established
by the U.S. EPA.

National pimary ambient air quality standards
define levels of air qualitv which the Administrator

of the U.S. EPA judges are necessary, with an
adequate margin of safety. to protect the public
health. National secondarv ambient air quality
standards define levels of air quality which the
administrator of the 11.S. EPA judges necessary to
protect the public welfare from anv known or
anticipated adverse effects of a pollutant. Such
standards_are subject to revision. and additional
prmary _and secondarv  standards may  be
promulgated as the Administrator of the U.S. EPA
deems necessarv to protect the public health and

welfare.

1.2

-

seq.

Authority. - W. Va. Code §22-5-1 et

1.3. Filing Date. -- fume27-1986:

1.4. Effective Date, -- Sctober22+1986-

§45-9-2. Anti-Degradation Policy.

2.1. In the best interests of the State of West
Virginia, it is the objective of the Director to obtain
and maintain the cleanest air possible, consistent
with the best available technology.

2.2. Where the present ambient air is of better
quality than the established standards, the Director
will develop long-range plans to protect the
difference between the present quality and the
established standards. The plans will be based
upon the best available forecasts of probable land
and air uses in such areas of high air quality.

2.3, The air quality of these areas will not be
lowered unless it has been clearly demonstrated to
the Director that such a change is justifiable as a
result of necessary economic or social development
and will not result in "statutory air pollution”. This
will require that any industrial, public, or private
project or development which could constitute a
new source of air pollutants, within an area of such
high air quality. provide the best practicable control
available under existing technology as part of the
initial project.

§45-9-3. Definitions.

3.1. "Air Pollutants" means solids, liquids, or
gases which, if discharged into the air, may result
in a statutory air pollution.

3.2. "Air Pollution", ‘statutory air pollution’,
shall have the meaning ascribed to it in W. Va.
Code §22-3-2.

3 3—fReservedi
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3.63. "Ozone" means the triatomic oxygen
molecule (O;), a very reactive form of oxygen.

purposesof-thisrafe-rtemperatureof 25-degrees €
and-xpressurc-of F60mmmrof mereury-cotonmm:

3.84. "Ambient Air Quality Standards" means
the numerical expression of a specified concentra-
tion level for a particular air pollutant in the
ambient air and the time averaging interval over
which that concentration level is measured.

§45-9-4. Ambient Air Quality Standards.

4.1. The following ambient air pollutant
concentrations shall not be exceeded:

4.1.a. Carbon Monoxide

4.1.a.], Maximum eight (8) hour
concentration, ten (10) milligrams per cubic meter
(9 ppm) - not to be exceeded more than once per
year.

4.1.a2. Maximum one (1) hour
concentration, forty (40) milligrams per cubic meter
(35 ppm) - not to be exceeded more than once per
year.

4.1.b. Ozone

41bh.1. Maximumome—H—honr

. - . :
Frermrebredethi EFig fiSSg' ; y) b
occur—whenr—the-average—number—of —cxpected
exceedancestsgreater-thamrone per-year based-on
three-3)>yearsdata—(Referetmce: The level of the

45CSR9

8-hour primarv and secondary ambient air quality
standards is 0.08 parts per miilign (ppm). dailv
maximum 8-hour average  attained when the
average of the annual fourth-hichest dailv
maximum 3-hour average ozone concentration is
less than or equal to 0.08 ppm as determined in
accordance with Appendix I of 40 CFR Part 50.

e %

§45-9-3. Mlethods of Measurement.

5.1. Carbon Monoxide concentrations shall be
determined by nondispersive infrared (NDIR)
methods or by such other methods approved as
equally or more specific. accurate, sensitive, and
reproducible by the Director.

5.2. Ozone concentrations shall be deterrimed
lJlU\-CdULC (’R\.’fblbll\.c :]. Wl b_y d[U LU'U'[AU l.l\.aid

o & o |

measured in the ambient air by a reference method
ased Appendix f 40 CFR Part an
designated in accordance with 40 CFR Part 53.

tetormined et S



45CSR9

5.#3.  Other less specific methods of
measurement may be used provided an accurate
method of conversion can be developed to express
the results in terms of equivalence to those that
would be expected using the above methods or
other more specific, accurate, sensitive, and
reproducible methods approved by the Director.
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July 21, 1998

Mr. John Johnston, Chief

Office of Air Quality

Division of Environmental Protection
1558 Washington Street, East
Charleston, West Virginia 25311

Re:  Comments on Proposed Regulations: 45 CSR 8, “Ambient Air Quality Standards
for Sulfur Oxides and Particulate Matter”; 45 CSR 9, “Rules Pertaining to Ambient
Air Quality Standards for Carbon Monoxide and Ozone”

Dear Chief Johnston:

On behalf of the West Virginia Manufacturers Association (“WVMA”), T am pleased to
submit these commments on the above-capticned proposed rules which seek to incorporate the revised
Naticnal Amabient Air Quality Standards (“NAAQS”) for ozone and particulate matter (“PM™).
Commissioner Michael P. Miano approved the rules for filing on June 15, 1998, and the proposed
rules were filed with the Secretary of State or: June 16, 1998, A public hearing will be held and the
public comment period expires on the pro posed rules on July 21, 1998.

The WVMA represents a broad cross-section of approximately 200 large and small industria)
concerns throughout the State of West Virginia. In keeping with WVMA’s supportive position
regarding the development of West Virginia’s Air Pollution Control Program, the WVMA offers
these comments as a means to facilitate progress towards a reasonable protective program, consistent
with the requirements of the Clean Air Act and regulations promulgated thereunder. WVMA
appreciates the administrative need to update the State’s regulations incorporating the recently
revised NAAQS for ozone and PM, but believes it is appropriate for the Office of Air Quality
(“OAQ”) to acknowledge the pending litigation initiated by the State of West Virginia and other
states and stakeholders (now pending in the United States Court of Appeals for the District of
Columbia Circuit) challenging these standards which the OAQ proposes to incorporate through
revisions to 45 CSR 8 and 45 CSR 9, and to clearly state that West Virginia disagrees with these
standards and may withdraw or revoke these standards if the litigation succeeds.

As stated in the Briefing Documents submitted with the proposed revisions to 45 CSR 8 and
45 CSR 9, the Uniled States Environmental Protection Agercy (“EPA”) revised the NAAQS for
ozone and PM on July 18, 1997. EPA elected to revise the NAAQS for ozone and PM despite
significant questions as to the enviromnental need for and health benefit of such revisions. A number

Board of Director Members

3M Company Tha Dean Company Halltown Paperboard Company  One Valley Bank Union Carbide Corporation
Ashland Chemical Inc. Downard Hydraulics, Inc.  Haester Industries, Inc. P&WC Aircraft Services, Inc.  W.M. Cramer Lumber Qo.
BASF Corporation DuPont Inco Alloys International, Inc, PPG industriss, Inc. Wairton Steel Corporation
Bayaer, Inc. Eagle Manufacturing Co,  Kanawha Manufacturing Co. Quebecor Printing Wheeling-Pittsburgh Steel Corp.
Capitol Cament Corporation Elkem Metals Company  Koppars Industries, Inc. Ravenswood Aluminum Corp.

Coming Incorporated FMC Corporation Marble King, Inc. Rhoneg-Poulenc Ag Company

Cytec Industries, Inc. GE Plastics Monongahela Power U.S. Silica Company
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of the concerns expressed by scientists and the regulated community were well identified by the OAQ
on March 11, 1997, in its comments to the EPA. on the proposed revisions to the ozone and PM
NAAQS published in the Federal Register on December 13, 1996. The various issues raised by the
WVMA and the OAQ in their comments were not adequately addressed by EPA in the final rules,
WVMA assumes that the EPA’s failure to adequately address concerns raised by states, industry and
others, was the motivating factor in the State of West Virginia’s decision to file suit against the EPA
challenging the validity and need for the revised ozone and PM NAAQS. In view of the obvious
concern with regard to the scientific validity of the revised ozone and PM NAAQS, the OAQ should
state its lack of support for the revised NAAQS in connection with the proposed revisions to 45 CSR
8 and 45 CSR 9, and so apprise the Legislative Rule-Making Review Committee, even if legal timing
constraints compel the OAQ to move forward with the adoption of these standards on a conditional
schedule.

The proposed revisions to 45 CSR 8 and 45 CSR 9 should be revised to acknowledge the
pending lawsuits and clearly state that the proposed revisions to 45 CSR 8 and 45 CSR 9 would be
withdrawn if the legal challenge to the revised NAAQS is successful before final adoption.
Additionally, the proposed revisions to 45 CSR 8 and 45 CSR 9 should contain language to provide
for the eventuality of successfui litigation in order to avoid any regulatory gaps. This might be
accomplished by simply leaving in place those current rules governing ozone and PM, and providing
for reinstatement of the former standards or such other approach as may be consistent with the
Court’s order.

Again, WVMA appreciates the opportunity to comment on the proposed revisions of 45 CSR
8 and 45 CSR 9. While the WVMA appreciates the need for the OAQ to incorporate changes in the
federal requirements in order to avoid sanctions and keep the state’s state implementation plan
current, the State should clearly reflect the implications of the pending litigation and the issues raised
therein in the OAQ’s response to comments, and the proposed revisions should contain language
which accounts for the pending litigation.

Respectfully submitted,

St K e /45

/" JohnK. Pitner
Air Team Leader
Environmental, Safety & Health Committee
West Virginia Manufacturers Association
JKP/Imw
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cc: Karen S. Price, President

David L. Moss, ES&H Coordinator
Air Team Members
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RULES PERTAINING TO AMBIENT AIR QUALITY STANDARDS FOR

CARBON MONOXIDE AND OZONE

RESPONSE TO COMMENTS

At the public hearing on proposed revisions to 45CSR9 conducted on July 21, 1998, no one
submitted oral comments. The Division of Environmental Protection Office of Air Quality (OAQ)
did, however, receive one written comment on the rule from the West Virginia Manufacturers
Association. The OAQ has summarized this comment and provides the following response.

Commenter: West Virginia Manufacturers Association

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

QAQ should acknowledge pending litigation initiated by W, Va. challenging the
revised federal standards and clearly state that W. Va. disagrees with the
standards and may withdraw or revoke them if litieation succeeds.

The OAQ agrees with the comment and, in fact, compiled an Addendum which
was included in the record at the public hearing on July 21, 1998. The Addendum
outlines the legal challenge and clearly says that the State may withdraw or
modify the rule pursuant to the court’s decision. Additionally, the Briefing
Document filed with the proposed rule addresses the issue in a similar fashion.

OAQ should state its lack of support for the revised standards in connection with
45CSR9 and so apprise the LRMRC.

OAQ believes the litigation speaks for itself with regard to the “lack of support”
for the new standards. Further, the Briefing Document submitted to the LRMRC
concomitantly with the proposed rule has been revised to include the pertinent
information regarding the legal challenge.

The proposed revisions to 45CSR9 should be revised to acknowledge the lawsuits
and clearly state that the proposed rule would be withdrawn_if the challenge is
successful before final adoption. The proposed rule should contain language to
provide for the eventuality of successful litigation to avoid any regulatory gaps.

The commenter requests rule provisions that OAQ believes to be speculative,
inappropriate and unnecessary. The revised NAAQS have been fully promul-
gated by U.S.EPA and have the force of law. While OAQ has challenged that
law, we feel compelled to proceed with the associated state rule-making unless,
and until, such time as the federal requirements are amended by a court of
competent jurisdiction. OAQ has full power and authority to revise or withdraw
the proposed rule pursuant to any such legal finding and can accomplish this
expeditiously through emergency rule-making if warranted. Therefore, it is
unnecessary to incorporate such provisions in the original rule as proposed.



NOTICE OF PUBLIC HEARING AND
PUBLIC COMMENT PERIOD

On Tuesday. july 21. 1998 beginning at 6:00 p.m.. the West Virginia Division of
Environmental Protection. Office of Air Quality will hold a pubiic hearing on the following
legislative rules:

+3CSRR “Ambient Air Quality Standards for Sulfur Oxides and Particulate Marter™
25CSR9 “Rules Pertaining to Ambient Air Quality Standards for Carbon Monoxide
and Ozone™
43CSR16 “Standards of Performance for New Stationary Sources Pursuant to 40 CFR
Part 60™
45CSR24 “To Prevent and Control Emissions from Hospital/Medical/Tnfectious

Waste Incinerators”

45CSR25 “To Prevent and Contro! Air Pollution from Hazardous Waste Treatment.
Storage, or Disposal Facilities™

F5CSR33 “Acid Rain Provisions and Permirs™

153CSRAY “Emission Standards for Hazardous Air Pollurants Pursuant to 40 CFR Part
63"

4+5CSR36 "Requirements for Determining Contormity of Transportation Plans.

Programs. and Projects Developed. Funded or Approved Under Title 23
US.C. or The Federal Transit Laws. to Applicable  Air Quality
Implementation Plans (Transportation Conformity)”

Upon authorization and promulgation of revisions to 45CSRS. 45CSRY, and 45CSR36. the
Office of Air Quality will seek federal approval of the rule change by the U.S. Environmental
Protection Agency for inclusion in the State Implementation Plan for the Federal Clean Air Act.

Upon authorization and promulgation of 45CSR24. the rule will be submirted to the U.S.
Environmental Protection Agency as part of the State Plan for Municipal Solid Waste (MSW)
Landfills. Upon authorization and promulgation of revisions to 45CSR23, the rule will be submitted

to the U. S. Environmental Protection Agency as part of the State Hazardous Waste Management
Program.

Upon authorization and promulgation of revisions to 4+5CSR16. 45CSR33 and 45CSR34. the
Office of Air Quality will seek federal delegation of authority from the U.S. Environmental



Protection Agency to implement and enforce the revised standards.

The hearing will be held in the Office of Air Quality’s Conference Room located at 1558
Washington Street East, Charleston, West Virginia. The hearing is open to the public. Written and
oral comments by the public will be accepted during the hearing on July 21stand will be made a part
of the rulemaking record. The public may also submit written comments by mail or other delivery

to the Office of Air Quality through July 21st for inclusion in the rulemaking record at the followin:c__r
address:

John H. Johnston. Chief
Office of Air Qualiry

[558 Washington Street Fast
Charleston, WV 25311-2599

Copies of the proposed legislative rules will be available for public review on or before
June 18, 1998 at the Office of Air Quality’s Charleston office at the above address.
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DIVISION OF ENVIRONMENTAL PROTECTION

GECIL H. UNDERWOOD OFFICE OF AIR QUALITY

MICHAEL P. MIANO
GOVERNOR DIRECTOR
John H. Johnston, Chief
August 4, 1998 2 i
i P
€2 T
Honorable Mike Ross, Co-Chair =
Legislative Rule-Making Review Committee A ™~
Room MB49 - State Capitol o w A
Charleston, WV 25305 - 2 e
R, = “
Honorable Mark Hunt, Co-Chair mE s
Legislative Rule-Making Review Committee > o

Room MB49 - State Capitol
Charleston, WV 25305

RE: 45CSR9 - "Rules Pertaining to Ambient Air Quality Standards for Carbon Monoxide and Ozone"

Dear Gentlemen:

The Office of Air Quality (OAQ) recently received comments from the U.S. Environmental
Protection Agency (EPA) regarding the above-referenced rule (a copy of EPA's comments are attached for your

information). EPA's comments were not received within the 30-day public comment period, and were consequently

not addressed by the agency prior to its filing the agency-approved rule with Legislative Rule-Making Review
Committee.

The OAQ has reviewed EPA's comments and has revised the rule in accordance with EPA's
comments. The agency's proposed revisions to section 3 are included herein, for the Committee's consideration.

If you have any questions regarding this matter, please contact Karen G. Watson at
(304) 558-1213.

Sincerely,

Karen G. Watson, Attorney

cc: Committee Members
Debra A. Graham, Counsel
Attachments

PERMITTING & PROGRAMS
1558 Washington Street East, Charleston, WV 25311-2599 Phone: (304) 558-0885 Fax: (304) 5581222




45CSR9

TITLE 45
LEGISLATIVE RULE
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY
SERIES 9
RULES PERTAINING TO AMBIENT AIR QUALITY STANDARDS FOR
CARBON MONOXIDE; NON-METHANE- HYBDROECARBONS; AND OZONE

§45-9-1. General.

1.1. Scope. -- The purpose of Sertes9this rule
1$ to establish ambient air quality standards for
carbon monoxide; mom=-methane-hydrocarbons; and
ozone, equivalent to those national primary and
secondary ambient air quality standards established

by the U.S. EPA.

National primary ambient air quality standards
define levels of air quality which the Administrator

of the U.S. FPA judges are necessary. with an
adequate margin of safety. to protect the public
health, National secondary ambient air guality

standards_define levels of air quality which the
administrator of the U.S. EPA judges necessary to
protect the public welfare from any known or
anticipated adverse effects of a pollutant. Such
standards are subject to revision, and additional
primary _and secondary standards may be
promulgated as the Administrator of the 1.S. EPA
deems necessary to protect the public health and

welfare,

1.2. Authority. - W. Va. Code §22-5-1 et
seq.

1.3. Filing Date. -- fune27-1986:

1.4, Effective Date. -- Getober22-3980;
§45-9-2. Anti-Degradation Policy.

2.1. In the best interests of the State of West
Virginia, it is the objective of the Director to obtain

and maintain the cleanest air possible, consistent
with the best available technology.

2.2. Where the present ambient air is of better
quality than the established standards, the Director
will develop long-range plans to protect the
difference between the present quality and the
established standards. The plans will be based
upon the best available forecasts of probable land
and air uses in such areas of high air quality.

2.3. The air quality of these areas will not be
lowered unless it has been clearly demonstrated to
the Director that such a change is justifiable as a
result of necessary economic or social development
and will not result in "statutory air pollution”. This
will require that any industrial, public, or private
project or development which could constitute a
new source of air pollutants, within an area of such
high air quality, provide the best practicable control
available under existing technology as part of the
initial project.

§45-9-3. Definitions.

3.1. "Air Pollutants" means solids, liquids, or
gases which, if discharged into the air, may result
in a statutory air pollution.

3.2. "Air Pollution", 'statutory air pollution',

shall have the meaning ascribed to it in W. Va.
Code §22-5-2,

F 3 {Reserved}
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45CSR9

3.63. "Ozone" means the triatomic oxygen
molecule (O;), a very reactive form of oxygen.

ptrposesof- thistile-atemperatureof 25-degrees €
and-apressure-of 766-mmrof mereury-cotumn:

3.84. "Ambient Air Quality Standards" means
the numerical expression of a specified concentra-
tion level for a particular air pollutant in the
ambient air and the time averaging interval over
which that concentration level is measured.

§45-9-4. Ambient Air Quality Standards.

4.1. The following ambient air pollutant
concentrations shall not be exceeded:

4.1.a. Carbon Monoxide

4.1.a.1. Maximum eight (8) hour
concentration, ten (10) milligrams per cubic meter
(9 ppm) - not to be exceeded more than once per
year.

4.1.a2. Maximum one (1) hour
concentration, forty (40) milligrams per cubic meter
(35 ppm) - not to be exceeded more than once per
year.

4.1.b. Ozone

4.1b.1. Hasmmrome—H—honr

. X i :
hrerrrctred—tit _Eﬁg 2553. ; y) b
ceeur—whetr—the—average—mimber—of —expected
exceedances-ts-greater-thanone per-year-based-on
three(3)yearsdata—(Reference—: The level of the

8-hour primary and secondary ambient air quality

standards is 0.08 parts per million (ppm), daily
maximum_8-hour average. attained when the
average of the annual fourth-highest daily

maximum &-hour average ozone concentration is

less than or equal to 0.08 ppm as determined in
accordance with Appendix I of 40 CFR Part 50.

- 4 - ] P . 1 - 1 .
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achieveozonestandards:
§45-9-5, Methods of Measurement.

5.1. Carbon Monoxide concentrations shall be
l red i . nf - NDIR
methods—orby—stchother-methods—approved-as

1 ? El

reproducible—by—the—Pirectormeasured _in the
ambient air by:

5.1.a. a_reference method based on

Appendix C of 40 CER Part 50 and designated in
accordance with 40 CFR Part 53, or

5.1.b. anegivalent method designated in
accordance with 40 CFR Part 53,

5.2. Ozone concentrations shall be determined
b the-cheriumi : : )

bCllbiﬁ Vi, aud lDPl uduuiblc ‘U_Y 'th\.« Dil \.«L«tUL
measured in the ambient air by a reference method
based on Appendix D of 40 CFR Part 50 and
designated in accardance with 40 CFR Part 53.
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Mr. John H. Johnston, Chief - 82
Division of Environmental Protection ‘*‘ﬂ > gﬁ
State of West Virginia EC? S -;ﬁ
1558 Washington Street East N ES
Charleston, WV 25311-2599 o I

Dear Mr. Johnston:

EPA has reviewed the June 18, 1998 public hearing package pertaining to West
Virginia's proposal to adopt the new National Ambient Air Quality Standards for ozone
and carbon monoxide. EPA fully supports West Virginia’'s proposal with one major
exception. The proposed West Virginia regulations contain a provision in § 45-9-5in
section 5.3 that allows director’s discretion to alter the method of measurement for
carbon monoxide and ozone. The measurement methods appropriate for carbon
monoxide and ozone are contained Appendix D, 40 C.F.R. Part 50 and cannot be
altered except by federal rulemaking. If this provision was adopted by the West
Virginia Department of Environmental Protection, EPA would be unable to approve it.

Thank you for the opportunity to comment on your proposed regulations. If you

have any questions, please contact me or have your staff contact Cynthia Stahl at 215-
814-2180.

Sincerely,

Mdrcia L. Spink, Associate Director
Ajr Programs
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Mr. John H. Johnston, Chief
Division of Environmental Protection
State of West Virginia ;

1558 Washington Street East
Charleston, WV 25311-2599

Dear Mr. Johnston:

It has come to EPA's attention that West Virginia's regulations at § 45-9-5,
section 5.1 contains a director’s discretion provision allowing the West Virginia air
director to approve alternative methods of measurement for carbon monoxide. The
measurement methods appropriate for carbon monoxide is contained Appendix D, 40
C.F.R. Part 50 and cannot be aitered except by federal rulemaking. If this provision
remains in the West Virginia regulations and is submitted to EPA, for approval, EPA
would not be able approve it.

If you have any quesﬂons please contact me or have your staff contact Cynthia
Stahl at 215-814-21 80 ,

Sincerely,

Mafcia L. Spink, Associzie Director
Office of Air Programs -

P.az2



DIVISION OF ENVIRONMENTAL PROTECTION

CECIL H. UNDERWOOD OFFICE OF AIR QUALITY MICHAEL P. MIANO
GOVERNOR DIRECTOR
John H. Johnston, Chief

August 5, 1998

Ms. Judy Cooper

Director Admunistrative Law
Secretary of State

Building 1, Suite 157-K
1900 Kanawha Blvd., East
Charleston, WV 25305-0770

RE:  45CSRS8, 45CSR9, 45CSR16, 45CSR24, 45CSR25, 45CSR33, 45CSR34, 45CSR36
Agency-Approved Rules -- Office of Air Quality

Dear Ms. Cooper:

Pursuant to our telephone conversation last week, please find attached a copy of the
public hearing transcript related to each of the above-referenced agency-approved rules. These rules
were filed with your office and the Legislative Rule-Making Review Committee on July 31, 1998, and
August 3, 1998. We would appreciate your appending the copy with the appropriate rule package
previously filed.

As always, we appreciate your assistance and cooperation in this and other rule-making
matters. If you have any questions, please call me at my office (304) 558-1213.

Sincerely,

Yo M fre

Karen G. Watson,
Attorney

KWG/mes
attachments

PERMITTING & PROGRAMS
1558 Washington Street East, Charleston, WV 25311-2599 Phone: (304) 558-0885 Fax: (304) 558-1222
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X BEFORE THE WEST VIRGINIA DIVISION OF
-7 Lo 2T ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

In the matter of:
PUBLIC HEARING ON PROPOSED LEGISLATIVE RULE

45 CSR 9 "Rules Pertaining to Ambient Air Quality
Standards for Carbon Monoxide and Ozone®

Transcript of proceedings had at a public
hearing in the above-styled matter taken by Missy L.
Young, Certified Court Reporter and Commissioner for the
State of West Virginia, at the West Virginia Division of

Environmental Protection, Office of Air Quality,

Conference Room, 1558 Washington Street, East, Charleston,

West Virginia, 25305, commencing at 6:02 p.m., on the 21lst

day of July 1998, pursuant to notice.
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MS. CHANDLER: This public hearing will
now come to order on this 21st day of July, 1998, in the
conference room of the West Virginia Division of
Environmental Protection, Office of Air Quality, located

|
at 1558 Washington Street, East, Charleston, Wést

Virginia.
The purpose of the public hearing is to
hear discussions on the proposed rules filed in the

Secretary of State’s Office on June 18, 1998 and noticed

i
in the State Register on June 18, 1998. The legislative
\

rules are 45CSR8, 45CSR9, 45CSR16, 45C8R24, 45¢SR25,

45C8R22, 45CS8R34 and 45CSR36. The rules were noticed in a

Class I legal advertisement in both the Charleston Dailv

Mail and Charleston Gazette, and notice was also sent to

various individuals and organizations. ‘
|

|

This public hearing is being held pursuant

to the provisions of 29A of the West Virginia Code and

Section 110 of the Clean Air Act.
By way of introduction, my namé is Jeanne

|
Chandler of the Public Information Office of tﬁe West

Virginia Division of Environmental Protectlon.‘ I will be
f
|

the moderator for these proceedings.

Q & A COURT REPORTERS, INC. (800) 93749512
\
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In order to obtain separate transcripts
for each of the rules, the hearing procedure this evening
will be to introduce each rule individually, allow time
for oral comments and close the hearing for that
particular rule. Written comments for any rule ﬁay be
submitted at the end of this public hearing tonight. For
those of you wishing to make formal comments, a sign-up
sheet was provided to the right of me. Please sign up now
if you have not already done so. I remind you that the
cbmment period will end at the close of the public
hearing.

The court reporter is Ms. Missy Young,

Q & A Court Reporters, Inc. If anyone desires a
transcript of this proceeding, please contact Ms. Young at
937-2555.

The purpose of the public hearing is to
hear discussions on proposed Rule 45CSR9, "Rules
Pertaining to Ambient Air Quality Standards for Carbon
Monoxide and Ozone." The purpose of this rule is to
establish ambient air quality standards for carbon
monoxide and ozone, equivalent to those national primary
and secondary ambient air quality standards established by

the U. 8. EPA. That’s the United States Environmental

Q & A COURT REPORTERS, INC. (800) 937-9512
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|

Protection Agency, for the record, and I’ll continue to
say U. §. EPA.

National primary ambient air quality
standards define levels of air quality which the
Administrator of the U. S. EPA Jjudges are necessary, with
an adequate margin of safety, to protect the pﬁblic
health. National secondary ambient air quality standards
define levels of air quality which the Adminis;rator of
the U. 5. EPA judges necessary to protect the public
welfare from any known or anticipated adverse effects of a
pollutant. Such standards are subject to revision, and
additional primary and secondary standards may be
promulgated as the Administrator of the U. S. EPA deems
necessary to protect the public health and welfare.

In accordance with Sections 10% and 109 of
the Clean Air Act, EPA has reviewed the air quality
criteria and national ambient air quality standards for
ozone and particulate matter. Based on thege reviews, the
EPA revised the standards for both classes of pollutants.

Ozone and related pollutants have long
been recognized, in both c¢linical and epidemiolﬁgical
research, to affect public health. The revised%standard

would provide protection for children and other| at-risk
|

|
|

Q & A COURT REPORTERS, INC. (800) 937-9512
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populations against a wide range of ozone-induced health
effects, including decreased lung function, primarily in
children active outdoors; increased respiratory symptoms,
particularly in highly sensitive individuals; hospital
admissions and emergency room visits for respiratory
causes among children and adults with pre-existing
respiratory disease, such as asthma; inflammation of the
lung and possible long-term damage to the lungs.

EPA revised the national ambient air
quality standards for particulate matter and for ozone,
thereby necessitating the proposed revisions to the
corresponding state counterpart rules. The State of West
Virginia has filed a petition for review with the Court of
Appeals for the District of Columbia Circuit challenging
the final rules that establish both standards. The
challenge to the ozone standards has been assigned Case
No. 97-1566, consolidated with 97-1441.

The Division of Environmental Protection,
Office of Air Quality, is going forward with the
promulgation of this proposed rule which adopts the new
federal standards pending the outcome of the legal
challenge. If the Court rules in the State’s favor, the

préposéd‘state rule may be withdrawn or modified

Q & A COURT REPORTERS, INC. (800) 937-9512
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In addition, the Office of Air Quality

wishes to point out that a minor technical amendment will

be made to the briefing document filed with the proposed

rule clarifying that, although the proposed rule is the

same in substance as the federal counterpart regulation,

it does not actually incorporate by reference the

provisions of the federal regulation.

The floor is

now open for public comment.

Please identify yourself and affiliation, if any, prior to

making any comments.

(No response.

MS. CHANDLER:

further, this public meeting

|
There being noﬂhing

for 45CSR9 is concluded.

(WHEREUPON, the public hearing

was concluded.)

O & A COURT REPORTERS,

INC. (800) 937-9512
|




FORM CSRA - LASER RAEPOATERS PAPER & MFG. GO 800-626-6313

BEFORE THE WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

I, the undersigned, Missy L. Young, a

Certified Court Reporter and Commissioner within and for

the State of West Virginia, duly commissioned and

qualified, do hereby certify thgt the foregoing is, to the

best of my skill and ability, a true and accurate
transcript of all the proceedings had in the

aforementioned matter.

Given under my hand and official seal this

3rd day of August 1998.

L

Certifia?ktourt @éporté¥
he

Commissioner for State of West Virginia

My commission expires April 15, 2008.

Q & A COURT REPORTERS, INC. (800) 937-9512




