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Dept. of Nat. Resources
Legislative Rules, Chapter 20
Article 1, Series 7 (1986)(WV/NPDES)

i0A. GENERAL

108.01 Scepe and Purpose - This section establishes . requirements
implementing the powers, duties and responsibilities of Article
Pive-a of Chapter 20 with respect to all coal mines, preparation
plants and all refuse and waste therefrom in the state which are
vested in the Director pursuant to W. Va. Code §20-6-43.

104.02 Authority - The regulations in this seection are
promulgated by the Director under the autherity of West Virginia
Code Chapter 20, Article 1, Ssction 7(30).

104,03 Effgetive Date - The regulations in  this  ssetion
originally 'become =ffective on the 30th day of May, 1985, that
being the date on which the Governor issued a proclamation
stating that final approval of the partial transfer of the
National  Pollutant Discharge Elimination  System  (NPDES)
established under fthe Federal Clean Water Act contemplated by
this section has been given by the Administrator of £&the United
States Envircnmental Protection Agency. The effective date of
these regulations repromulgated . pursuant to Legislative
authorization (1986 Legisliative Session; SB 434) is April 24,

1986.

104.04 Filing Date - The regulations in this section were filed
in the 0ffice of the Secretary of State on the 24th day of April

1986.

104.05 Applicability - The regulations In this section shall
apply to all coal mines, preparation plants and refuse and waste
therefrom as defined in this section upon the effective date in
§104.03. The regulations in ¢this section alsc establish a
transiticen  program for those  pending Articlie  5A/NFDES
applications for which a draft permit has been prepared. See §

10C.0T7.

108.06 Invalidity - If any provision of these regulations or the
application therecf o any person or circumstance 'is held
invalid, then such invalidity shall not affect other provisions

or applications of these regulations.

10A.07 Incorporation by Reference - Wnenaver federal statutes or
regulations are incorporated into this section, the reference is
£o the statute or regulation in effect on the effective date
specified in 104,03,

10B. DEFINITIONS - The definitions set forth in Chapter 20,
Article. 54, 3Section 2, of the Code of West Virginia shall apply
to this section of these regulations along with the following
definitions which alsc apply unless the context clearly indicates
otherwise,

TNPDESLE6F . 1




Dept. of Nat. Resources
Legislative Rules, Chapter 20
article 1, Series 7 (1986)(WV/NPDES)

10B.01 "Administrator" means the administrator of the United
States Environmental Protection Agency, or an authorized
representative.

10B.02 "dpplicable standards and limitations" means all State,
interstate, and Federal standards and limitations teo which a
discharge or a related activity is subject under the Clean Water
det  (CWA) Sections 301, 302, 303, 304, 306, 307, 308, #03, and
405 and Article 54, including effluent limitations, water guality
standards, standards of performance, toxic effluent standards or
pronibitions, best management practices, and pretreatment
standards.

10B.032 "Application" means a WV/NPDES application as defined in
10B.48. o

10B.0Ok4 "Article SA' or "SWPCA" means the West Virginia Water
Pollution Control Act, West Virginia Code Chapter 20, Article 54,

Section 1 et seq.

10B.05 "Average monthly discharge limitation" means the highest
allowable average of daily discharges over a calendar month,
ecaleulated as the sum of all daily discharges measured during a
calendar month divided by the number of daily discharges measured
during that month.

10B,06 “"Best Management Practices' or "BMPs" means schedules of
activities, prohibitions of practices, maintenance procedures,
and other management practices to prevent or reduce the pollution
of waters of the State. BMPs may include treatment requirements,
operating procedures, and practices to control plant site runoff,
spillage or leaks, sludge or waste disposal, or drainage from raw
material storage.

10B.0T7 "Clean Water Act" or "CWA" means Public Law 92-500, as
amended by Public Law 95-217 Public Law 95-576; 33 U.5.C. §1251
et seq. (formerly referred to as the Federal Water Pollution
Control Act or Federal Water Pollution Contrcol Act Amendments of

1972)

10B.08B '"Continuous discharge" means a discharge which occurs
without interruption throughout the operating hours of the
facility, except for infrequent shutdowns for maintenance,
process changes, or other similar activities. -

10B.09 “Coal mines, preparation planis and all refuse and _ waste
therefrom” means any point source covered under 40 CFR Part 434
and any coal mine, coal preparation plant, coal preparation plant
associated areas, refuse pile, coal waste pile, or other related
activity ineluding any related sewage treatment facilities and
bath houses required to have z permit under the CWA or Article 54

TNPDESUBEF 2
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of Chapter 20 of the Code, but excluding dredging operations or
the extraction of c¢oal incidental to the extraction of other
minerals where coal does not exceed sixzxteen and two-thirds
percent of the tonnage of minerals removed for purposes of

commercial uss or sale.

10B.10 "Coal Mine" or '"Mine" means the area, and any related
structures, on and beneath land, used or disturbed in aet1v1ty
related to the extraction, removal or recovery of coal.

10B.11 "Coal preparation plant" means a facility where coal 1is
subjected to c¢leaning, concentrating, or other proecessing or
preparation in order to separate coal from its impurities and Is
loaded for transit to a consuming facility.

10B.12 "Coal preparation plant asscciafed areas" means the c¢oal
preparation plant yards, immediate access roads, coal refuse
piles, tipples, loadouts and coal storage piles and facilities.

10B.13 "Daily discharge" means the discharge of a pollutant
measured during a calendar day or within any specified pericd
that reasonably represents the calendar day for purposes of
sampling. For pollutants with limitations exzpressed in units of
mass, the daily discharge is calculated as the total mass of the
pollutant discharged over the day. For pollutants with
limitations expressed in .other units of measurement, the daily
discharge is calculated as the average measurement of the

pollutant over the day.

10B. 14 "Discharge" when used without qualification means the
discharge of a pollutant.

10B.15 "Discharge of a pollutant" means:

(a) any addition of any pollutant or combination of pollutants to
waters of the State from any point source;

(b) this definition inecludes additions of pollutants into waters
of the 3tate from: surface runoff which is collected or
channelled by man; discharges through pipes, other conveyances
owned by a person which do not lead to a treatment works; and
diseharges through pipes, sewers, or other conveyances leading
into privately owned treatment works. This term does not include
an addition of polliutants by any indirect discharger.

10B.16 "Discharge Monitoring Report" or "DMR" means the form(s)
preseribed by the Director and approved by EPA for the reporting
of self-monitoring results by permittees under WV/NPDES.

10B.17 "Draft permit” means a document prepared under Section
10J.01, indicating the Director's tentative deecision to issue,

TNPDESLBEF 3
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Legislative Rules, Chapter 20
Article 1, Series 7 (1986)(WV/NPDES3)

modify, reissue, suspend or reveke a permit.

10B.18 "Effluent limitation" means any restriction established
under State or Federal 1law on quantities, discharge rates and
concentrations of pollutants which are discharged from point
sources into waters of the Siate.

10B.19 "Effluent limitations guidelines" means a regulation
published by the Administrator under Section 304(b) or Section
301(b){(1)(B) of the CWA to adopt or revise effluent limitations
or levels of effluent quality attainable through the application
of secondary ar equivalent Etreatment. For the coal industry
these regulations are published at 40 CFR Parts 43U and 133.

10B.20 "Environmental Protfection Agency" or "EPA" means the
United States Environmental Protection Agency.

10B.21 "Existing Source" means any coal mine, preparation plant
and all refuse or waste therefrom:

(a) from which there is or may be a discharge of pollutants which
commenced prior to September 18, 1977; and

{b) which is not a new source.

108,22 "Facility" or Maciivity" means any coal mine, preparation
plant and all refuse and waste therefrom or any other facility or
activity (ineluding land or appurtenances thereto) that is
subject to regulation under this section.

10B.23 "General permit'" means a WV/NPDES permit authorizing a
category of discharges within a geographical area.

10B.24 "Hazardous substance" means any substance designated under
4O CFR Part 116 pursuant to Section 311 of the CWA.

10B.25 M"Indirect Discharger" means a nondomestie discharger

introducing pollutants to publicly owned treatment works.

10B.26 "Interstate agency" means an agency of two or more states,
ineluding West Virginia, established on or under an agreement or
compact approved by the Congress, or any other agency of two or
more States ineluding West Virginia, having substantial powers or
duties pertaining to the control of pollution as determined and
approved by the Administrator under the CWA and regulations,

10B.27 "Major facility" means any WV/NPDES facilify or activity
eclassified as such by the Regional Administrator in conjunction
with the Director, or which is classified as such by the
Director.

TNPDESU4BEF 4




Dept. of Nat. Resources
Legislative Rules, Chapter 20
Article 1, Series 7 (1986)(WV/NPDES)

10B.28 '"Magimum daily discharge limitation" means the highest
allowable daily discharge.

10B.29 "National Pollutant Discharge Elimination System" or

"NPDES" means the national program for issuing, denying,
modifying, revoking and reissuing, suspending, revoking,
monitoring and enforcing permits, and imposing and enforeing
pretreatment reguirements under Sections 307, 318, 402, U405 of
CWA, including any approved State program.

10B.30 "New source' means

(a) any coal mining facility covered under 40 CFR Part U434,
including an  abandoned mine which is being remined, the
construction of which is commenced after the date of promulgation
of a new source performance standard (NSPS) or of the proposal of
a NSPS which is subsequently promulgated in accordance with
section 306 of the CWA, or which is determined to constitute a
major alteration.

(b) In making the determination of major alteration the Director
shall take into account whether one or more of the following
events resulted in a new, altered or increased discharge of
pollutantis after the date of a new source performance standard or
of the propesal of a new source performance standard subsequently
promulgated in aceordance with Section 306 of the CWA in
connection with the facility covered under 40 CFR Part 434 for
which the WV/NPDES permit is being considered:

1. Extraction of a coal seam not previously extracted by that
mine; i

2. Discharge into a drainage area not previously affected by
waste water discharge from the facility covered under 40 CFR Part

4345
3. Extensive new surface disruption at the mining operation;
4, A construction of a new shaft, slope or drift.

(c) For a preparation plant or associated areas under 40 CFR Part
434, a new source shall be a preparation plant or associlated
area, the construction of which is commenced after the date of
promulgation of a_  new source performance standard (NSPS) or of
the proposal of a NSPS which 1s subsequently promulgated in
accordance with section 306 of the (WA, and which meets the
eriteria of 10L.03.

(d) No provision in this definition shall be deemed to affect the

classification of a facility as a new source which was so
classified under previous EPA regulations, but would not be

TNPDESLBEF N - 5
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classified as a new source under this definition. Nor shall any
provision in this definition be deemed to affect the standards
applicable to such facilities, except as provided in 10L.03.

10B.31 "Operator" means any person, firm or company who 1is
granted or who should obtain a WV/NPDES permit.

10B.32 "Quner" means  the owner of the {facility subject <to
regulation.

10B.33 '"Point source" means any discernible, confined and
discrete conveyance, including, but not limited to, any pipe,
ditch, channel, tunnel, condult, well, discrete fissure,
container, rolling stock, or vessel or other floating craft, from
which pollutants are or may be discharged. _ )

10B.34 "Privately owned treatment works" means any deviee or
system which is used te treat wastes other than the owner's
wastes and is not a POTW.

10B.35 '"Process wastewater" means any water which, during
manufacturing or processing, comes into direct contact with or
results from the production or use of any raw material,
intermediate product, finished product, byproduct, or waste
product.

10B.36 "Proposed permit" means a WV/NPDES permif prepared after
the close of the comment period {(and, when applicable, any public
nearing) and which is sent to EPA {(pursuant to the Memorandum of
Agreement) for review before final issuance by the Director.

10B.37 "Publicly owned ireatment works" or POTIW means any device
or system used in the treatment (including recycling and
reclamation) of municipal sewage or industrial wastes of a liquid
nature which is owned by a State or munieipalify, public service.
district, sanitary district or other public body. This
definition includes sewers, pipes, or other conveyances only if .
they convey wastewater to a POTW providing treatment.

10B.38 "Recommencing discharger" means a source which recommences
discharge after terminating operations.

10B,.39 "Regional Administrator' means the Regional Administrator
of Regional Office (III) of the Environmental Protection Agency,
or an authorized representative.

10B.40 "Reissuance'" means the issuance of a permit to a facility
which has a previously issued effective permit and includes
automatic reveecation of the previously issued permit.

10B.41 3chedule of compliance" means a schedule of remedial

TNPDESUBEF 6




Dept. of Nat. Resources
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measures in a WV/NPDES permit, ineluding an enforceable sequence
of interim requirements (for example, actions, operations, or
milestone events) leading to compliance with the CWA, State Act
and their regulations.

10B.Y42 "Secretary" as used in this section is the Secretary of
the Army acting through the Chief of Engineers.

10B.43 "Site" means the land or water area where any facility or
activity is physieally located or condueted, including adjacent
land used in connection with the facility or activity.

10B. 44 "State" means the State of West Virginia.
10B.45 "Total dissolved solids" means the total dissolved

(filterable) solids as determined by the use of the methoed
specified in 40 CFR Part 136.

10B.U46 "Toxie pollutant” means any pollutant listed as a toxic
under Section 307(a){1) of .CWA (appendix A).

10B.4T7 "Variance" means any mechanism or provision under Sections
201 or 216 of CWA or under 40 CFR Part 125 or in the applicable
effluent limitations guidelines which allows modifiecation to or
waiver of .the generally applicable effluent limifation
requirements or time deadlines of CWA. This includes provisions
which allow the establishment of alternative limitations based on
fundamentally different factors or on Sections 301(e), 301(g),
301(i), 302(bJ(2), and 316(a) of the CWA, where appropriate.

10B.48 "WV/NPDES Application" - means the forms prescribed by the
Director and approved by the EPA for applying for a permit or
permit modification, including any additions, revisions cor
madifications te the WV/NPDES forms.

10B.49 "WV/NPDES Permit" or "Permit" means an authorization
issued by the Director to implement the requirements of Article
54 including modifications fo permits.

10B.50 "Wetlands" means those areas that are inundated or
saturated by surface or ground water at a frequency and duration
sufficient to support, znd that, under normal circumstances do
support, a prevalence of vegetation typiecally adapted for life iIn
saturated .s0il conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas.

10C. PERMITS

10C.01 Permit Requirement; Exemptions; Prohibitions.

(a) Except as authorized by a WV/NPDES permit no person shall:

7NPDES486F 7
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Legislative Rules, Chapter 20
Article 1, Series T (1986)(WV/NPDES)

1. discharge pollutants from a point source associated with any
coal mine, preparation plant, and all refuse and waste therefrom;

2, make, cause cor permit Lo be made any outlet, or substantially
enlarge or add to the load of any existing cutlet from a facility
for the discharge of pollutants or the effluent therefrom into
the waters of the State;

3. acquire, construct, install, modify or operate a disposal
system or part thereof for the direct or indirect discharge or
deposit of treated or untreated waste or effluent from any
facility 1iInto the waters of this state, or any extension te or
addition to such disposal system;

4, extend, modify, add to or increase in volume or concentration
any pollutants or effluent from any point source associated with
any facility in excess of the discharges or disposition specified
or permitted under any existing permit;

5. construct, install, modify, cpen, reopen, cperate or abandon
any coal mine, coal preparation plant or ccal preparation plant
assoclated areas, whenever such facilities have associated with
them or might reasonably be expected to have associated with them
a discharge into or pollution of waters of the 3State except that
a WV/NPDES permit shall be requirsed for any coal preparation
plant regardless of whether it has, may have or might reasonably
be expected Lo have a discharge.

{b) A WV/NPDES permit issued pursuant to this section shall be
deemed o be a permit Issued in acccrdance with Article 54 and
the CWA.

{c¢) A WV/NPDES permit shall not  be required for activities
conducted under and in conformity with Section 9C.

{d) No facility may be an indirect discharger,.

10C.02 Prohibition Against Issuing a WV/NPFDES Permit

A WV/NPDES permit may not be issued:

{a) when the conditions of the permit do not provide for
compliance with the applicable requirements of the CWA and
Article 54;

(b} by the Director where the Regional Administrator has cobjected
to issuance of the WV/NPDES permit;

(¢) when 1In the judgment of <the Secretary, anchorage and

navigaticen in or on any waters of the State would  be
substantially impaired by the discharge;

TNPDESUBEF 3




Bept. of Nat. Resources
Legislative Rules, Chapter 20
Article 1, Series 7 (1986)(WV/NPDES)

(d) for the discharge of any radiclogical, chemical or biological
warfare agent or high level radicactive waste;

{(e) for any discharge inconsistent with a plan or plan amendment
approved under Section 208(b) of the CWA;

(f) to a new source or a new discharger, if the discharge from
its construction or operation will cause or contribute to the
violation of water quality standards unless the applicant has met
the requirements of 10D.05(e) (Pischarges into non-complying
waters) or has met +the requirements for a variance under
10D.05(f);

(g) when the imposition of conditions cannot ensure compliance
with the applicable water quality requirements of all affected
states; or

(h) to any facility which is an indirect discharger.

10C.03 Denial of Permits - WV/NPDES permits may be denied for
noncompliance with Article 5A of this section including the
reasons specified in 10H.O04 or when a surface mining permit under
Article 6 has been denied. In the case of an application for
reissuance an outstanding violation of an existing permit is
grounds for denial. Any denial of the WV/NPDES permit 1is
appealable to the Water Resources.Board. pursuant to W. Va. Code
§20-6-43(d) and in accordance with the procedures and authority
of W. Va. Code §20-54-15.

10C.04 Effect of a Permit

{(a) Ezcept for any toxic effluent standards and prohibitions
imposed under Section 307 of the CWA, compliance with a permit
during its term constitutes compliance, for purposes of
enforcement with Sections 301, 302, 306, 307, 318, 403, and 405
of the CWA and Article 54, However, a permlit may be modified,
reissued or reveked during its term for cause as set forth in
Secticon 10H.

{b) The issuance of a WV/NPDES  permit does nof convey any
property rights of any sort, or any exclusive privilege.

10C.05 Duration and Transferability of Permits

(a)Duration - WV/NPDES permits shall be effective for a fixed
term not to exceed five (5) years. The Director may shorten the
term of a WV/NPDES permit to ensure that expiration dates of the
WU/NPDES permit and the Article 6 Surface Mining permit coincide,
but a WV/NPDES permit may not be shortened to less than three and
one-half years for the sole purpeose of reconciling expiration
dates of Article 6 and WV/NPDES permits unless the permittee
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agrees,

(b) Extensions - & WV/NPDES permit may be extended by the
Director for a period not to exceed eighteen (18) months beyond
its expiration date if the applicant has made a timely and
complete application for permit relssuance. Timeliness of an
application for permit reissuance is governed by Section 10D.04
{120 days prior to permit expiration). A complete application
for the purpose of this extension shall mean that the required
number of coples cof the applicaticn were submitfed, inciuding the
filing fee of $50.00, the application questions are sufficiently
answered except those required by 10D.05(b) 6, 7 and 9, and the
application forms were signed as required under Section 10D.07. A
determination of the zpplicaticn's completeness as set forth in
this section, shall not preclude the Director from requesting
additional information from the applicant during the subsequent
substantive review. Permits eitended under this section remain
fully effective and enforceable. When a WV/NPDES permit is
reissued the existing permit is automatically vold.

{(¢) Transfer of Permits - Permits may be transferred from =z
permittee to a new operator by either modifying an existing
permit pursuant to Section 10H.02 (e)1{D), reissuing the permit
under i0H.03(e)3 or by an automatic transfer under Paragraph {d)
of this subsection. In transferring a permit from a permittes to
a new operator, the Director shall determine that the proposed
permittee has all necessary permit responsibility.

(d) Automatic Transfer of Permits - Ary permit may be
automatically transferred to a new permittee if:

1. the current permittee nctifies the director on the forms
prescribed (DR-194) at least thirty (30) days in advance of the
proposed transfer date; and

2. the notiee includes a written agreement between the existing
and proposed permittee contazining a proposed date for transfer of
the permit and explaining the extent of permit responsibility,
coverage, and liability between them; and

3. the proposed permittee complies with Section 3L.C4 and 3L.05;

4, the Director does not notify the existing permittee and the
proposed new permittee of his intent:

A. to deny the transfer request, or
B, o reguire the transfer through permit modifiecation, or

C. o require the transfer through reissuance and reguire a new
application be filed rather than approving the transfer; and
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5, Notifieation is not received by the permittee and proposed
new permittee within thirty (30} days after receipt of proof of
publication when the transfer is effective on the date specified
in the agreement required by Paragraph 2 above.

10C .06 NPDES Permits Issued by EPA and the Chief of the Division
of Water Resources

(a) The Director shall administer and enforce all WV/NPDES or
Article 54 permits relating to coal mines, preparation plants and
all refuse and waste therefrom issued by the Chief.

(k) The Director shall administer and enforce all NPDES permits
relating to coal mines, preparation plants, and all refuse and
waste therefrom that have been adopted by the Chief prior to the
effective date of this section, provided that in the event of a
conflict between an adepted NPDES permif and a WV/NPDES permit or
Article 5A permit the more stringent provisiens shall apply.

{(c) The Director may adopt as WV/NPDES permits issued under
Article 54 all NPDES permits relating to cozl mines, preparation
plants and all refuse and waste therefrom issued by the Regional
Administrator which are transferred by the Regional Administrator
and accepted by the Director. Acceptance of an NPDES pernmit from
the Regional Administrator shall not supercede any permit
previously issued under Article 54, A1l provisions of both
permits shall be in force, except that, in the event of a
conflict, the more stringent provisions shall apply. All permits
relating to the same facility shall be deemed consolidated and
considered as a single permit for the purposes of reporting,
administration and enforcement.

{d) Unexpired permits previously issued under Article 5A shall be
void whenever a new WV/NPDES permit. is issued for the same
facility. Any unexpired NPDES permit issued by the EPA shall not
be enforceable by the Director upon the issuance of a new
WV/NPDES permit for the same faelllity.

10C.07 Transition and Consolidation Program for WV/NPDES and
Article & Permits .

(a) Transition - Any WV/NPDES or Artiecle 5A& permit already in
public notice pursuant to Article 54 on the effective date of
these regulations shall continue to be processed by the Divisicn
of Water Resources; however the Director will be the permit
issuing authority for any such permit recommended to be issued by
the Chief of the Division of Water Resources.

(h) Consclidation of permit processing

1. Whenever a facility requires a permit under both Article ¢
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and Article B5A processing of two or more applications for those
permit may be consolidated.

2. Whenever the permits are jointly noticed, the public hearings
under 10I and informal conferences under W. Va. Code §20-6-20 may
be held on the same day.

3. The final permits may be issued together. They need not be
issued together if in the Jjudgment of the Director, joint
issuance would result in unreasonable delay in £the issuance of
one or more of the permits,

4. VWhenever a facility or activity reguires additional permits
under both of the statutes covered by these regulations, the
Director may coordinate the expiration date(s) of the new
permit(s) with the exzpiration date(s) of the existing permit(s)
50 that all permits expire simultaneously subject to the
provision of 10C.05(a). Processing of the  subsequent
applications for renewal permits may then be consolidated.

5. A&ny permittee who has either an NPDES, WV/NPDES or Article 54
permit must apply for reissuance 1in accordance with Section
10D.04(a). If such permit expires within eighteen (18) months of
the ezpiration of the Article 6 permit then such permit will
automatically be given an extension to the expiration date of the
Surface Mining permit provided the permittee complies with
Subsection 10C.05(b).

6. Any permittee who has either an NPDES, WV/NPDES or Article 54
permit which will expire within eighteen (18) months after the
egpiration of an Article 6 permit for that facility must apply
for the reissuance of the NPDES, WV/NPDES or Article 5A permit
when requesting renewal of the Surface Mining permit pursuant to
Section 3M.

i0D. APPLICATION FOR PERMITS

10D.01 Duty to Apply

Any person who discharges or proposes to discharge pollutants, or
who proposes to undertake any activity listed in 10C.01(a) and
who does not have an effective permlt for such discharge or
activity, except persons covered by general permits or those
covered by 10C.01(c), shall submit. a complete application in the
manner and form prescribed by the Director and in accordance with
the following applicable subsections.

10D.02 Responsible Party Applies - When a facility or aetivity Is
owned by one person but is operated by another the operator shall
be the applicant. The Director may require documentation of the
WV/NPDES 'permit responsibility and liability of the owner and
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operator and may propose and issue the WV/NPDES permit to the
responsible person or persons, but only after notice to the
responsible person or persons or the Director may refuse to issue
the WV/NPDES permit until the responsible person applies for the
WV/NPDES permit,

10D.03 Completeness - Any person who requires a WV/NPDES permit
shall complete, sign and submit to the Director a WV/NPDES
application. An application for a permit is complete when the
Director receives an application form and any supplemental
information including maps, plans, designs and other application
materials which are completed to the Director's satisfaction. The
completeness of any  application for a WV/NPDES permit shall be
judged independently of £the status of any other permit
application or permit for the same facility or activity. The
Director shall not begin the processing of a permit until the
applicant has fully complied with the application requirements.

10D.04 Time to Apply

(a) Reissuance - Any person with an existing WV/NPDES permit
shall submit an application for reissuance of such permit at
least 120 days before the expiration date of the existing
WU/NPDES, NPDES or Article 54 permit.

{b) Permit to Abandon - Any person proposing to abandon a deegp
mine faecility under W, Va. Code $20-54-5(b){6) and Section
10C.01(a)5 shall apply for an abandonment permit at least 180
days prior to sealing of the deep mine. Any person proposing to
abandon a surface mine facility under W. Va. Code §20-54-5(b)(6)
and 10C.01(a)5 shall apply for an abandonment permit with a
request for Phase II bond release under HI. '

10D.05 Information Required from Applicants

(a) Information required from all applicants - All applicants for
WV/NPDES permits shall provide the Dirsctor with a complete
application in the manner and on a form prescribed by the
Director. The form may reguire information in addition o that
specified in this section.

1. The activities conducted by the applicant which require it te
cbtain a permit.

2. Name, mailing address, and location of the facility for which
the application is submitted.

3. Up to four Standard Industrial Classification (SIC) codes
which best reflect the principal products or services provided by
the facility.
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4, The operator's name, address, telephone number, ownership
status, including the name and address of the owner if different,
and status as Federal, State, private, public, or other entity.

5. Other relevant environmental permits necessary for the
construction and/or operation of this facility such as dredge and
fill permits under CWA §404 and Article 6 permits.

6. A4 topographic map drawn to a reasonable scale and extending
at least one thousand (1000) feet beyond the site, depicting the
facility and each of its intake and discharge structures; each of
its hazardous waste treatment, storage or disposal facilities and
those wells, springs, other surface water bodies, and drinking
water wells listed in public records or otherwise known to the
applicant in the map area.

{b} Information required from Existing Sources - All applicants
{ineluding all applicants for reissuance) for WV/NPDES permits
whose facilities are existing sources shall also provide the
following information to the Director:

1. Qutlet location. For each point source, the latitude and
longifude fto the nearest second and the name of the immediate
receiving water and river mile point. For haulroads and on-bench
drainage control, the outlet location shall be considered to be
the lowest downstream discharge point where water leaving the
permit area enters the strean,

2. Line Drawing. A line drawing of the water flow through the
facility with a water balance, showing operations contributing
influent to the treatment units and effluent. Similar processes,
operations, or production areas may be indicated as a single
unit, labeled to correspond to the more detailed identification
under paragraph (b)(3) of this subsection. The water balance
must show approximate average flows at intake and discharge
points and between units, including treatment units. If a water
balance cannot be determined the applicant may instead provide a
pictorial description of the nature and amount of any sources of
water and any collection and treatment measures. .

3. .Average flows and treatment. A& narrative identification of
each type of process, operation, or production area which
contributes wastewater to the effluent for each ouilet, ineluding
process wastewater and storm water runoff (including material
storage area runoff), the average flow each process contributes
and a description of the treatment, if any, the wastewater
receives, including the ultimate disposal of any solid or fluid
wastes other than by discharge. Processes, operations or
production areas may be described in general terms.

4. Intermittent flows. If any of the discharges described in

TNPDESUBEF 1L




Bept. of Nat. Resources
Legislative Ruleg, Chapter 20
Artiecle 1, Series 7 (15986)(WV/NFDES)

paragraph (b)(3) of this subsection are intermittent or seasonal,
a description of the freguency, duration and flow rite cof each
discharge occurrence (except for storm water runcff, spillage, or
leaks),

5. Improvements. If the applicant is subject to any present
requirements or compliance schedules for construction, upgrading
or operation of waste treatment equipment, an identifiecation of
the abatement project, and a listing of the required and
projected final complianca dates.

6. Effluent characteristiecs. Information on the discharge of
pollutants is specified in this subparagraph. When "quantitative
data" (conecentration and mass) for a pollutant is required, the
applicant must collect a sample of effluent and analyze it for
the pollutant In accordance with analytical methods approved
under 40 CFR Part 136. When no analytical method is approved the
applicant may use any suitable method but must provide a
deseription of the methed. Grab samples must be used for pH,
temperature, cyanide, total phenols, residual chliorine, oil and
grease, and fecal coliform. For all other pollutants, 24-hour
composite samples must be used. However, a minimum of one (1)
grab sample may be taken for effluents from holding ponds or
other impoundments with a retention period greater than 24 hours,
and a minimum of one (1) to four (4) grab samples may be taken
for storm water discharges depending on the duration of the
discharge. One grab sample shall be taken in the first hour (or
less) of discharge with one additional grab sample taken in each
succeeding hour of discharge up to a minimum of four grab samples
for discharges lasting four or more hours. In addition, the
Director may walve composite sampling for any outfall for which
the applicant demonstrates that the use of an automatle sampler
is infeasible and that the minimum of four (&) grab samples will
be a representative sample of the effluent being discharged. When
an applicant has two or more cutlets with substantially identical
effluents the Director may zllow the applicant to test only one
outfall and report that the quantitative data also applies to the
substantially identical outlet.

4. Mandatory Testing:

{1) Every applicant must report gquantitative datz for every
outlet for the following pollutants:

a. Biochemical Oxygen Demand (BODS)
b, Chemical Oxygen Demand (COD)
c. Total Organic Carbon {(TCC)

d. Teotal Suspended Solids
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e. Ammonia (a3 N)
f. Temperature (both winter and summer)

g. pH

(2) The reporting requirements for biochemical oxygen demand,
COD, TOC and ammonia are waived if sewage or bath house waste is
not a part of the effluent.

B. Each applicant contributing to a discharge must report
guantitative data for the pollutants listed in Appendixz B (the
toxic metals, cyanide, and total phenols) in each ocutlet.

C. Potentially Required Testing:

Each applicant must indicate whether the applicant knows or has
reason to believe that the pecllutant is discharged from the
outlet (see Paragraph F. below) and must report for each outlet
guantitative data for the following pollutants:

(1) All pollutants listed in Appendix B or Appendix C {the toxic
pollutants) for which quantitative data is not ctherwise reguired
under paragraph (b}5(B) of this section unless the applicant
qualifies for a small business exemption under (B){(7);

(2) 411 pollutants in Appendiz D (certalin conventional and
nonconventional peilutants).

D. FEach applicant must indicate whether it knows or has reasocn
tc believe that any of the pollutants in A4ppendix E {certain
hazardous substances and asbestos) are discharged from each
outlet (see paragraph E below}. For every pollutant exzpected to
be discharged, the applicant must briefly describe the resgsons
the pollutant Is expected to be discharged, and report any
quantitative data it has for any pellutant,

E. Bach appliecant must report gualltative data generated using a
sereening procedure not calibrated with analytical standards, for
TCbp (2,3,7,8 -~ tetrachlorodibenzo-p-dioxin) if:

(1) it uses or manufactures 2, 4, 5, T (2,4,5 - trichlcrophenoxy
acetic acld); Silvez, 2, 4, 5, TP (2-(2,4,5 - trichlcorcphenoxy
propancic acid}; Erbon (2-(2,4,5-trichlorophencxzy) ethyl, 2,
2-dichloroproplionate); Ronnel (a, 0-dimethyl  0-(2, u,
5-trichlorophenyl) phosphorothioate) ; TCP (2, i,
5-trichlorophenol); or HCP {hexzachlorophene}; or

(2) knows or has reason to believe that TCDD is or may be present
in an effluent.
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F. The requirements in paragraphs (b)6(C) and (D) of this
section that an applicant must provide quantitative data for
certain pollutants known or believed to be present does not apply
to pollutants present in a discharge solely as the result of
their presence in intake water; however, an applicant must report
such pollutants as present. An applicant is expected to "kmow or
have reason to believe" that a pollutant 1s present in an
effluent based on an evaluation of the expected use, production,
or storage of the pollutant, or on any previous analyses for the
pcllutant.

7. Small business exemption. Coal mines or preparation plants
with a probable total annual production of less than 100,000 fons
per year per mine or plant are exempt from the requirements in
paragraph (b)6{(C)(1) of this section to submit gquantitative data
for the pollutants listed in Appendiz ¢ (the organic toxic
pollutants).

8. Used or manufactured toxies. A listing of any toxie pollutant
whieh the applicant does or expects to use or manufacture as an
intermediate or final product or by-product during the next five

(5) years.

9. Biologieal GLoxicity tests. An identification of any
biological toxicity tests which the applicant knows or has reason
to believe have been made within the last three (3) years on any
of the applicant's discharges or on a receiving water in relation
to a discharge.

10. Contract analyses. If a contract laboratery or consulting
firm performed any of the analyses required by paragraph (b} (6)
of this subsection, the identity of each laboratory or flirm and
the analyses performed.

11. Plan for Abandonment. The information required in a plan
for abandonment pursuant to 10D.05(d).

12. Discharges into non-complyving waters. Compliance with

10D.05(e}.
13. Variances. Compliance with 10D.05(f) or (g) if applicable.

14, Delayed Submission. In case of reissuance applications, the
Director may grant permission to submit the information required
by paragraphs 6, 8 and 9 of this section after the permit
expiration date.

15. Additional information. In addition to the informaticn
reported on the application form, applicants shall provide to the
Director, at his or her request, such other information as the
Director may reasonably require to assess the facility and
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discharges from the facility and to determine whether to issue z
WV/NPDES permit. The additional information may include
additional quantitative data and biocassays to assess the relative
toxicity to aquatic Llife of the discharges and requirements to
determine the cause of the toxicity.

{¢) Information Reguired for New Sources.

1. All applicants for WV/NPDES permits whose Tacilities are new
sources must submif a complete application for a surface mining
permit under Article 6 (Sections 34 through 3L) and the
information reguired by  Section 10D.05{a), 10D.05(b).
Incorporation by reference of material supplied in the Article 6
application is permissible.

2. Any new source which is applying for a reissuance permlt must
submit an application consisting of the material required by
10D.05(a) and (b).

(d) Plan for Abandonment and Application to Abandon a Mine.

1. Deep Mines - the plan for abandonment may incorporate
information contained in the surface mining permit under Artiecls
6 {see § TA.04). Unless waived in writing, in whole or in part
by the Director, an applicant for a deep mine under either
Section 10D,05(b) or (ec) shall provide a plan for abandonment
which contains the feollewing infermation:

A. A mine map to scale showing among other things:

(1) the proposed mine boundary for the initial five (5) years of
the mine and the proposed final limits of mining (to be shown in
differént colors}; thickness of barriers against outercep;

{2) any adjacent deep and strip mines and auger holes and the
thickness of barriers between the proposed mine and adjacent mine
or auger holes;

{3) predicted final water elevation in the proposed mine;

(4) water level and its elevation in any adjacent mines;

(5) seam structural contours at 10 £feet Iintervals and surface
glevation contours at an interval not to exceed those available

on the latest U.8.G.3. 7.5 minute quadrangle, faulf plang or weak
plane;

(6) proposed location of all mine seals and sectional dams if
any;

{7) all proposed mine portals, boreholes;
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(8) surface and seam elevabions of all mine openings;

(9) the north line;

{10) general strike and dip direction of the mineral bed and the
average dip.

B. If there are mine workings either below or above the mine
workings to be abandoned, information on whether they are active,
inactive or abandoned, the final limits of mining (to be shown in
different colors on the mine map in A(1)), elevation of water
pools in these mines, the thickness and nature of parting between
the workings, whether water from the mine to be abandoned will
flow through the adjacent mines or the mines above or below, and
whether water from adjacent mines or mines below or above wWill
flow through the mine to be abandoned and if it will, the quality
of the water.

C. The type and number of permanent seals proposed, their design
details and drawings and the materials to bhe used for

construction.

D, Whether there will or might reascnably be expected fo be a
discharge from the mine after abandonment; the maximum rate of
discharge expected; whether the discharge, if any, will need
treatment; if treatment 1is required the type of treatment
proposed and 1its details and if treatment will not be reguired,
the reasons for assuming so,

E. Provisions that shall be made for assuring acceptable water
quality from any discharges after abandonment of the mine, Should
the mine become filled with water, the effect on groundwater
quality and plans to eliminate or minimize the adverse effects if
any on groundwater quality.

F. Any other informaticn which the Director may deem necessary
to evaluate the water pollution potential of the facilitfy.

G. The information required in Section TA.OH.

2. Other Facilities Reguiring Plans for Abandonment. For all
coal mines, other than deep mines, preparation plants and
preparation plant associated areas, the reclamation plan regquired
under Article 6 shall be the plan for abandonment.

3. Plan for Abandonment; Reissuance. Unless waived in writing
in whole or in part by the Director, in addition to the
information required by Sections 4.04(a) and (b), an applicant
for the reissuance of a WV/NPDES permit shall provide information
to update or add to the information required in Paragraph 1 and 2
above.
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4, 4pplication for Permit to Abandon.

A, For deep mines - An application for a permit to abandon shall
contain the information requested under Paragraph 1 and z updated
to show final determinations which reflects current knowledge on
each item, provided that where the information submiftted under
and 2 has not significantly changed further updating will not be
required, and the following!

1. A statement from the applicant which predicts the 1likelihood
of a discharge from the abandoned mine.

2. At least one representative cross section map across the coal
seam and overburden along a line parallel to the dip of the
mineral bed showing the name and thickness of each strata above
and the immediate strata below the mineral bed, the position of
the water table and the direction of the flow of water, the final
likely level of water in the mineral bed on abandonment and the
likely extent of fracturing in the overburden due to mining. The
line of ecrass section shall be shown on the mine map submitted

under (d)1.

3. A report on the quality of water being discharged from the
mine during the past two years or, if such data Iis unavailable,
then an analyses of current discharge quality and a prediection of
expected discharge quality should a discharge occur.

B. For facilities other than deep mines, the application for a
permit to abandon shall be the application for a Phass II bond
releasge. ’

(e) Discharges into non-complving waters - The owner_or operator
of a facility proposing to discharge into a water segment which
does not meet applicable water quality standards for the
pollutants to —be discharged or is not expected to meet those
standards even after the application of effiuent limitations
required by either Section 301{b)(2)(4)2 or {(E) or 306 of the
CWA, and for which the State has performed a pollutant locad
allocation for the pollutants to he discharged, must demonstrate,
before the close of the comment period, that either:

1. There are sufficient remaining pollutant load alleocations to
allow for the discharge; and

2. The existing dischargers into that segment are subject ¢to
compliance  schedules designed te bring the segment inte
compliance with applicable water guality standards; or

3. That the applieant qualifies for an alternate water quality

based effluent limitation by making an adequaie demonstration te
the Director pursuant to the Water  Resources Board's
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Administrative Regulations, 3eries I, Section B.

(f} Variance Requesis -~ 4 facility may request a variance from
effluent limitations under any of the following statutory or
regulatery provisions within the times specifiied. Requests must
explain how the requirements of EPA variance regulaticns have
been met. EPA regulations governing the variances in this
section are promulgated at 40 CFR Part 125.

1. Fundamentally different factors. A regquest for a variance
based on the presence of "fundamentally different factors" from
those on which the effluent limitations guideline was based shall
be made by the clese of the public comment pericd under Section
10J.02. The request shall explain how the requirements of 40 CFR
Part 125, Subpart D have been met.

2. Non-conventional pellutants. A request for a variance from
the BAT reqguirements for CWA Section 301(b)(2)(F) pollutants
(commonly called ‘'non-vonesntional' pollutants) pursuant to
Section 301{(c) of CWA because of the economic capability of the
owWwner or operator, or pursuant to Section 301{(g) of CWA because
of ecertain environmental considerations, when those requirements
were based on effluent limitation guidelines, must be made by:

A, Submitting an initial request to the Regional Administrator,
as well as to the Director, stating the name of discharger, the
permit number, the outlet number(s), the appliecable effluent
guldeline, and whethér the discharger is requesting a Section
301{e) or Section 201(g) modification or both. This reguest must
have been filed not later than 270 days after promulgaticn of an
applicable. effluent limitation guideline @ for guidelines
promuigated after December 27, 1977; or

B. Submitting a completed request no later than the close of the
public comment period under 3ection 10J.02 demonstrating that the
applicable regquirements of E0 CFR Part 125 have been met, unless
an extension is granted under 10D.05{(g)(2).

C. Reguests for variance from effluent limitaticns not based on
effluent limitation guidelines nesed conly comply with paragraph
(B) of this section and need not be preceded by an initial
request under paragraph {4) of this section.

3. Innovative technology. An extension under CWA Section 301(k)
from the statutory deadline of July 1, 1984 under Section
201(b)(2)(A) for best available technology based on the use of
innovative technology may be requested no later than the cleose of
the public comment period under Section 10J.02 for the
discharger's initial permit requiring compliance with Section
301{b)(2)(Aa). The reguest shall demonstrate that the
requirements of 40 CFR §124.13 and Part 125, Subpart C have been
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met.

4., Water guality related effluent limitations. A medification
to any water quality related effiuent limitation under Section
302(b)(2) of the CWA of requirements under 302(a) of the CWA for
achieving water quality related effluent limitations may be
requested no later than the close of the public comment period
under Section 10J.02 on the permii from which the medification is
sought.

(g) Expedited Variance Procedures and Time Extensions

1. Notwithstanding the time requirements in paragraph (f) of
this subsection, fthe Director may notify a permit applicant
before a draft permit is issued that the draft permit will likely
contain limitations which are eligible for variance. In the
notice the Director may reguire the applicant as a condition of
consideration of any potential variance request to submit
information explaining how the requirements applicable to the
variance have been met and may require its submission within a
specified reasonable time after receipt of the notice. The
notice may be sent before the permit application has been
submitted., The draft or final permit may ccontain the alternative
limitations which may become effective upon final grant of the
variance. C

2. A discharger who cannot file a complete request reguired
under paragraph (£)(2)(B) of this subsection may reguest an
extension. The extension may be granted or denied at the
discretion of the Director. Extensions shall be no more than 6
months in duratiom.

10D.06 Record Keeping by Appliecant - Applicants shall keep
records of all data used to complete permit applications and any
supplemental infeormation submitted for a perieod of at least three
(3) years from the date the application is signed.

10D.07 Sicnatories to Permit Applications and Reports

(a) Applications. All permit applications shall be signed. as
Follows: ’ -

i, For a corperation: by a responsible corporate officer, For
the purpose of this section, a responsible corporate officer
means:

A&. A& president, secretary, treasurer, or vice-president of the
corporation in charge of a principal business function, or any
other person who performs similar policy or decision-making
functions feor the corporation, or
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B. the manager of one or more manufacturing, preoduction, or
operating facilities employing more than 250 persons or having
gross annual sales or axpenditures exceeding $25 million (in
second quarter 1980 deollars), if authority to sign documentsz has
been assigned or delegated to the manager in accordance with
corporate procedures.

2, For a partnership or scle proprietorship: by =2 general
partner or the proprietor.

(b) Reports. All reports required by WV/NPDES permits and other
information reguested by the Director for compliance with Article
54, shall be signed by a person deseribed in paragraph (a) of
this subsection, or by a duly authorized representative of that
person. A person is a duly authorized representative only if:

1. The authorization is made in writing by a person described in
paragraph (a) of this section:

2. The authorization speecifiles either an individual or a
position having responsibility for the overall operation of the
regulated facility or activity, such as the position of plant
manager, supeéerintendent, an individual or position having overall
responsibility for environmental matters for the company, or
positicn of equivalent responsibility. (& duly authorized
representative may thus be. either a named individual or any
individual eoccupying a named position); and

3. The written authorization is submitted to the Director.

(¢) Changes to authorization. If an authorization  under
paragraph (b) of this section is no longer accurate because a
different individual or position has responsibility for the
overall operation of the facility, a new authorization satisfying
the requirements of paragraph (b) of this section must be
submitted to the Director prior tec or together with any reporis,
information, or applications to be signed by an authorized
representative,

(d) Certification, Any person signing a document  under
paragraphs (a) or (b) of this section shall make the following

certification:

"I certify under penalty of law that this document and all
attachments were prepared under the direction or supervision in
accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted.
Based on my inquiry of the person or persons who manage the
system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my
knowledge and belief, true, accurate, and complete. I am aware
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that there are significant penalties for submitting false
information including the possibility of fine and imprisonment
for knowing violations."

10D,08 Filing Fee - A filing fee of $50 shall be reguired with
all WV/NPDES applications and shall be deposited with the State
Treasurer to the credit of the operating permit Fees Fund in
accordance with 20-6-9(f) of the State Act.

10E. CONDITIONS APPLICABLE TO ALL PERMITS

The following conditions apply to all WV/NPDES permits, a1l
conditions shall be incorporated into the WV/NPDES permits elther
expressly or by reference. If incorporated by reference, a
specific citation te these regulaticns must be given in  the
permit.

10E.01 Duty to comply; Penalties

{a) The permittee must comply with all conditions of this permit.
Fermit noncompliance constitutes a violation of the CWA, Article
5& and Article 6 and is grounds for enforcement action; for
WV/NPDES permit medificaztion, suspension or revecation; or for
denial of a WV/NPDES permit reissuance appliecation.

(b) The permittee shall comply with =all effluent standards or
prohibitions established under Section 307{(a) of the CWA for
toxie pollutants within the time provided in the regulations that
establish these standards or prohibitions, even if the permit has
not yet been modified to incorpeorate the reguirement.

(c) The Clean Water Act and Article 52 provide that any person
who violates a permlif condition implementing sections 301, 302,
306, 307, 308, 318 or 405 of the Clean Water Act, or any
provision of a WV/NPDES permit or rule or regulation promulgated
uncder Article 54, is subject to a civil penalty not to exceed
$10,000 per day of such violation. A4ny person who willfully or
negligently viclates permit conditions implementing sections 301,
302, 306, 307, or 308 of the Aet or any provision of Article 54
or its WV/NPDES permit, 1z subject to a fine of not less than
$2,500 nor more than $25,000 per day of violation, or by
imprisonment for not meore than one (1) year, or both.

(d)any perscn who falsifies, tampers with, or knowingly renders
inaccurate any monitoring device or methed reguired £o be
maintained under this permit shall, upon conviction, be punished
by a fine of not more than $10,000 pér violation, or by
imprisonment for not more than 6 months per violation, or both.

(e} The CWA and Article 54 provide that any person who knowingly
makes any false statement, representation, or certification in
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any record or other document submitted or required to be
maintained under this permit, including monitoring reports or
reports of compliance or neon-compliance shell, upon convigtion,
be punished by a fine of not more than 510,000 per violation, or
by imprisonment for not mere than six (6) months per violation,
or by both.

(f) The effluent or effluents covered by this permit are to be of
such guality so as not to cause violation of applicable water
quality standards adopted by the State Water Resources Board.

Further, any actlivities covered under this permit shall not lead
to pollution of the groundwater of the state as a result of the
disposal or discharge of such wastes covered herein.

{g) Nothing in this subsection shall be construed %o limit or
prohibit any other authority the Director may have under Article
54 or Article 6, or to relieve the permittee from any
responsibilities, lighilities or penalties for not complying with
Series I and III of the Water Resources Board's regulations,

10E.02 Duty to reapply. If the permittee wishez to continue an
activity regulated by this permit after the expiration date of
this WV/NPDES permit, the permittee must apply for a new permit
at ieast 120 days prior to expiration of the permit.

10E.03 Duty to halt or reduce activity. Upon reduction, loss or
failure of the ¢Etreatment facility the permittee shall, to the
extent necessary to maintain compliance with its permit, contrel
production or =211 discharges or both until the facility is
restored or an alternative method of treatment is provided. This
reguirement applies, for example, when <the primary source of
power to the treatment facility fails or is reduced or lost. It
shall not be a defense for a permittee in an enforcement action
that it would have been necessary to halt or reduce the permitted
activity 1in order to maintain complizance with the conditions of

this permit.

10E.O4 Duty to mitigate. The permithee shall take all reasonable
steps to minimize, correct or prevent any discharge in vielation
of this permit which has a reasonable likelihood of adversely
affecting human health or the environment.

10E.05 Proper operafion and maintenance. The permittee shall at

all times properly operate _and maintain all facilities and ~
systems of Lreatment and control (and related appurtenances)
which are installed or used by the permittee to achieve
compliance with the conditions of this permit. Proper operation
and maintenance inecludes effective performance, adequate funding,
adequate operator staffing and training, and adequate laboratery
and process controls, iIncluding appropriate quality assurance
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procedures. This provision requires the operatiocn of back-up
auxiliary facilities or similar systems only when necessary o
achieve ccmpliance with the conditions of the permit.

10E.06 Permit actions. This WV/NPDES permit may be modified,
reigsued, suspended, or revoked for cause (see Section 10H). The
filing of a request by the permittee for a permit modification,
reissuance, termination or a notification of planned changes or
anticipated noncompliance, does not stay any permit conditicon.

10E.07 Transfer, This permit is not transferable to any person
except after notice to the Director and by following cne of the
procedures listed in 10C.05(c).

10E.08 Property rights. This WV/NPDES permit does not convey any
property rights of any sort, or any exclusive privilege,

10E.09 Duty to provide information. The permittee shall furnish
ta the Director, within a specified time, any information which
the Director may requesi to determine whether cause exists for
modifying reissuing, suspending, or revoking this permit, or to
determine compliance with this permit. The permittee shall also
furnish to the Director, upon request, coples of records required
to be kept by this WV/NPDES permit.

10E.10 Inspection and entry. The permittee shall allow the
Director, or an authorized representative, upon the presentation
of credentials and other documents as may be required by law, to:

(a) Enter upon the permittee's premises where a regulated
facility or activity 1is located or conducted, or whers records
must be kept under the conditions of the WV/NPDES permit;

(b) Have access to and copy at reasonable times, any records that
must be kept under the conditions of this permit;

(e} Inspect at reasonable times any facllities, equipment
(including monitoring and control equipment), practices, or
operations regulated or required under this permit; and

(d) Sample or monitor at reasonable times, for the purposes of
assuring permit compliance or as otherwise authorized by 4rticle
6 or Article 5SA, any substances or parameters at any location.

10E.11 Monitoring and records

(a) Monitoring must be conducted according to. test procedures
approved under 40 CFR Part 136, unless other test procedures have
been specified in this WV/NPDES permit.

{b) Samples and measurements taken for the purpose of monitoring
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shall be representative of the monitored activity.

{(c) The permittee shall retain records of all monitoring
information, including all calibration and maintenance records
and all original chart recording for continucus monitoring
instrumentaticn, ceopies of all reports required by this permif,
and records of all data used to complete the application for this
permit, for a period of at least three {(3) years from the date of
the sample, measurement, report or application. This period may
be extended by reguest of the Director at any time.

{d) Records of monitoring information shall include:

1. The date, exact place, and time of sampling or measurements;
2. The individual({s) who performed the sampling or measurements;
3. The date(s) analyses were performed;

4, The individual{s) who performed the analyses; if a commercial
laboratory 1s used, the name and address of the laboratory;

5. The analytical techniques or methods used; and
€. The results of such analyses,

This information mneed not be submitted to the Department, unless
requested, but should be retained in accordance with 10E.11(c).

(e} Monitoring results shall be reported on DMRs and at the
intervals specified 1in the permit., DMR's should be sent to the
Reclamation Chief so that they are received no later than twenty
(20) days following the end of the reporting period.

(f) If the permittee monitors any pollutant at any monitoring
point specified in the permit more freguently than required by
the permit, using approved test procedures under L0 CFR Part 138
or as specified in the permit, the results of this monitoring
shall be included in the calculation and reporting of the data
submitted in the DMR, Such inereased frequency shall also be
indicated.

(g) Calculaticns for all limitations which require averaging of
measurements shall utilize an arithmetic mean unless otherwise
specified by the Pirecter in the permit.

10E. 12 Signatory reguirement. All applications, reports, or
information submitted to the Director shall be signed and
certified as required in Section 10D.0T7 of this ssction.

10E.13 Reporting reguirements
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(a) Planned changes. The permittee shall give notice to the
Director as soon as possible but not later than thirty (30) days
prior to any planned physical alterations or additions o the
permitted facility and of any plannsd changes in the method of
operating the facility which may affect the nature of quantity of
the discharge, or qualify that facility for designation as a new
source under 10B.30.

() Anticipated noncompliance. The permittee shall give advance
notice to the Director of any planned changss in the permitted
facility or activity which may result in noncompliance with
permit requirements,

{c) Compliance schedules. Reports of compliance or noncompliance
with, or any progress reports on, interim and final requirements
contained in any compliance schedule of the permit shall be
submitted no later than 14 days following each schedule date.

(d) Immedizte reporting

1. The permittee shall report any noncompliance with <the
WV/NPDES permit or Artiele 54 which may endanger health or the
environment immediately but not later than 24 hours after
becoming aware of the c¢ircumstances by using the Division of
Water Resources' Emergency Notification Number 1-800-642-3074. 4
written submissicn shall ke provided t¢ the Reclamation Chief
within five (5) days of the time the permittee becomes aware of
the circumstances. The written submission shall contain a
desecription of the noncompliance and its cause; the period of
noncompliance, including exaet dates and times, and Iif the
noncompliaznce has not been corrected, the anticipated time it is
expected to continue; and steps taken or planned ¢te reduce,
eliminate, and prevent reoccurrence of the noncompliance,

2. The following shall also be reported immediately but not
later than 24 hours after:

a. Any unanticipated bypass (see Section 10E.74(a)) whieh
exceeds any effluent limitation in the permit;

B. Any spill or accidental discharge (upset) (ss2e Section
10E.15) shall be reported to the Director via the Division of
Water Resources designated spill telephone  number, Such
notification shall set forth the time and place of such spill or
discharge, type and quantities of pollutants and any actions
taken to stop or mitigate the spill or accidental discharge and
any other information as may be requested. A4 written
verification of such notification shall be submitted upon request
of the Reclamaticn Chief.

C. Violation of a maxzimum dally discharge limitation for any of
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the pollutants which the Director has required in the permit to
be reported immediately.

3. The Director may walve the written report for 2 above on a
case~-by-case basis if the oral report has been received in
accordance with the above.

4. Notification Levels. The permittee must notify the Director
in writing as soon as they know or have reason to believe:

&, That any activity has ocecurred or will occcur which would
result In the discharge of any toxic pollutant which is not
limited in the permit, if that discharge will exceed the highest
of the following "notification levels™:

(1} One hundred micrograms per liter (100 ug/l);

(2) Two hundred micrograms per liter {200 ug/l) for acrolein and
acrylonitrile; five hundred micrograms per liter {500 ug/1) for
2,4-dinitrophenol and for 2-methyl-4, 6-dinitrophenol; and one
milligram per liter (1 mg/l) for antimony;

(3} Five (5) timss the maximum cocncentration value reported for
that pollutant in the peérmit application in accordance with
Seetion 10D.05(b)(6); and

(4) The level established by the Director in accordance with
Section 10F.02{(h).

B. That they have begun or expect to begin to use or manufacture
as an intermediate or final product or byproduct any toxic
pollutant which was not reported in the permit application under
Section 10D.05(h)(8},

(e) Other noncompliance - The permittee. shall report all
instances of noncompliance not reported under paragraphs
10E.11{e),(f) and (g), and 10E.13(c) and (d)} of this section, at
the time monitoring reports are submitted, The reports shall
contain the information listed in paragraph 10E.13(d)(7) of this
section.

(f) Net limitations - If net limitations are established, then
the permittee shall notify the Director 1if eligibility for such
limitations has been altered or no longer exists.

{g) Qther information. Where the permittee becomes aware that it
failed to submift any relevant facts in a permit application, or
submitted incorrect infermaticn in a permit application or in any
repcrt to the Director, it shall promptly submit suckh facts or
information.
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10E. 14 Bypass
(a) Definitions

1. "Bypass" means the intentional temporary diversion of waste
streams from any portion of a treatment facility; and

2. "Severe property damage'" means substantial physical damage to
property, damage to the treatment facilities which causes them to
become inoperable, or substantial and permanent loss of natural
resources which can reasonably be expected to ogecur in the
absence of a Dbypass. Severe property damage does not mean
economic loss caused by delays in production.

(b) Bypass not exceeding limitations. The permittee may allow any
bypass to occur (for reasons other than sediment control) which
does not cause effluent limitabtions to be exceeded, but only if
it 1is for essential maintenance to assure efficient operation.
These bypasses are not subject to the provisions of paragraphs
{e) and (d) of this szectilon.

{c¢) Notice

1. Anticipated Bypass. If the permittee knows in advance of the
need for a bypass, he or she shall submit prior written notice,
if possible, at least ten (10) days before the date of the

bypass;

2. Unanticipated Bypass. If the permittee does not know iIn
advance of the need for a bypass, notice shall be submitted as
required in paragraph 1CE.13(d) of this section.

{d) Prohibition of bypass exceeding limitations

1. Bypass exceeding limitations 1is permitted only under the
following conditions, and the [Director may take enforcement

action against a permittee for bypass, unless:

4. Bypass exceeding limitations was unavoidable to prevent 1loss
of life, personal injury, or severe property damage;

B. There were no feasible alternatives to the bypass, such as
the use of auxiliary treatment facilities, retention of untreated
wastes, or maintenance during normal _pericds of equipment
downtime. This condition is not satisfied 1if adequate backup
equipment should have been installed in the exercise of
reasonable engineering Jjudgment to prevent a bypass ~ which
occurred during normal pericds of egquipment downtime or
preventive maintenance; and

C. The permittee submitted notices as required under paragraph
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{c) of this subsection.

{e) Approval of Bypass exceeding limitations. The Director may
approve an anticipated bypass exceeding limitations, after
censidering its adverse effects, if the Directer determines that
it will meet the three conditions listed above in paragraph
{(d)(1) of this subsection.

10E.15 Upset .

(a) Definition. "Upset" means an exceptionasl Iincident In which
there is unintentional and temporary noncompliance with
techrnology based permit effluent limitations because of factors
beyond the reasonable contrel of the permittee. An upset dces
not include nencompliance to the extent caused by operational
error, improperly designed treatment facilities, inadequate
treatment facilities, lack of preventive maintenance, or careless
or improper operation.

{b) Effect of an upset. An  upset constitutes an affirmative
defense to an action brought for noncompliance with such
technolegy based permit effluent limitations if the requirements
of paragraph {(e¢) of this subsection ares met, No determination
made during administrative review of claims that noncompliance
was caused by upset, and before an action for noncompliance, is
final adminizfrative action subject To judieclal review.

{c) Conditions necessary for a demonstration of upset. A
permittee who wishes to establish the affirmative defense of
upset shall demonstrate, through properiy signed, contemporaneous
operating logs, or other relevant evidence that:

1. An upset occurred and that the permittee can Iidentify the
cause(s) of the upset;

2, The permitted facility was at the time being properly
operated;

3. The permittee submitted netice of the upset as required in
paragraph 10E.13(d)2(B) of this section; and

4, The permittee complied with any remedial measures required
under Section 10E.Q4.

(d) Burden of proof. In any enforcement proceeding the permittee
seeking to establish the occurrence of an upset has the burden of
proof, '

10E.16 Recpener (lause. In accordance with W. Va. Code §20-354-14,
the Director may reopen the permit through modification or by
relssuance 0 incorporate an applicable effluent standard or
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limitation under Sections 301(b){(2)(C) and W. Va. Code
§20-54-T(b) (water quality based effluent limitations and
standards), 301 {(b)(2)(D) (Toxies), 304(b)(2} (best available
treatment) and 307(a)(2) {Toxics) of the CWA, which Iis
promulgated or approved after the permit 1is issued 1If that
effluent standard or limitation is more stringent than any
effluent limitation in the permit, or controls a pollutant not
limited in the permit.

10E.17 Removed Subsftances - Where removed substances are not
otherwise coversad by the tarms and conditions of this permit or
other existing permit issued by the Department, any solids,
sludges, filter backwash or other pollutants removed in ths
course of treatment or control of wastewaters and which are
intended for dispesal within the 3tate, shall be disposed of only
in a manner and at a site subject to the approval by the
Department. If such substances are intended for dispesal outside
the State or for reuse, 1i.,e., as a material used for making
ancther product, which in turn has another use, the permittee
shall notify the Department in writing of the proposed disposal
or use of such substances, the identity of the prospective
disposer or users, the intended place of dispesal or use, as
appropriate, and shall take reascnable measures to ensure that
the use does not cause pollution of the waters of the State.

108.18 New Sourcas

{a} The owner or operator of a new source or a recommencing
discharger shall install and have in operating condition, and
shall "start up" all pollution control equipment required to meet
the conditfions of its permit before beginning to discharge.

{b) After the effective date of new source performance standards,
it shall be unlawful for any owner or operator of any nsw source
to operate the socurce in viclation of Those standards applicable
te the source.

(¢} Any new source classified as sueh under previous EPA
regulations may, notwithstanding Section 1CH of these
regulations, apply to have 1its WV/NPDES permit modified to
incorporats the revised new source performance standards.

{d) When a WV/NPDES permit is issued to =a new source the
protection period of 10L.02(a) shall apply. After expiration of
such protection pericd, the permittee must iImmediately comply
with any more stringent technolegy based limitations promulgated
under Section 301 of the CWA. If, however, the more stringent
" technology based limitations are promulgated less than three (3)
years before the expiration of the WV/NPDES permit, then the
permitfee has three (3) years from the date of their promulgation
to comply with such stricter limits.

TNPDESUBEF ; 32




Dept. of Nat. Resources

Legislative Rules, Chapter 20
Articlie 1, Series 7 (18886){WV/NPDES)

10E, 19 Definitions - When used in the WV/NPDES permits the terms
of Section 10B shall apply and the following terms shall mean:

{(a) The "daily average fecal coliform" bacteria is the geometric.
average of all samples collected during the month.

{b) "Measured Flow" means any method of liquid volume
measurement, the accuracy of which has been previcusly
demonstrated in engineering practice, or for which a relationship
to absolute volume has been obtained.

(c) "Composite Sample" is a combination of individual samples
obtained at regular intervals over a time period. Either the
volume of each individual sample 1is proportional to ‘discharge
flow rates or the sampling interval (for constant volume samples)
iz proportionai to the flow rates cver the time pericd used to
produce the composite. The maximum time period between
individual samples shall be two (2) hours.

(d) "Grab Sample" is an individual sample collected in less than
fifteen (15) minutes,

10F. ESTABLISHING WV/NPDES PERMIT CONDITIONS

10F,01 General - In =addition %o conditions required in all
WU/NPDES permits, the Director shall establish conditions in
WV/NPDES permits as required on a case-by-case basis, to provide
for and assure compliance with all applicable requirements of the
CWa, Article 54 and this sectien.

{(a) An applicable requirement is a State or Federal or Interstate
compact, statutory or regulatory requirement which takes effect
prior to final administrative disposition of a permii, or is any
requirement which takes effect pricr to final administrative
disposition and is also any requirement which takes effect prior
to the modification or reissuance of a permit. Section 10J.02(b)
(Reopening of comment period) provides a means for reopening a
WV/NPDES permit proceeding at the discretion of the Director
where new requirements become effective during the permitting
progess. An applicable reguirement is alsc any requirement which
takes effect pricr to a modification or reissuance of a permit.

10F.02 Effiuent Limitations -~ FEach permit shall include
conditions meeting the following requirements when applicable:

{a} Technology bhased effluent limitations and standards for
existing sources based on effluent limitations and standards
under Section 301 of CWA or new source performance standards
promulgated under Section 306 of CWA, or case-by-case effluent
limitations determined under Section 402{a)(1) of CWA (Best
Professional Judgment or BPJ), or a combination of the twe in
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accordance with 40 CFR Part 125. For mnew sources ot new
discharges, these technology based limitations and standards are
subject te the provisions of subsection 1CL {pretection period).

{b) Cther effluent limitations and standards under Sections 301,
302, 303, 307, and 318 of CWA. If any applicable toxic effluent
standard or prohibition (including any schedule of compliance
specified in such effluent standard or prohibition) is
promulgated under Section 307(a) of CWA for a toxic pollutant and
that standard or prohibition is more stringent than any
limitation o¢n the pollutant in the permit, the Director shall
institute proceedings under these regulations to modify or
reigsue the permit to conform to the toxie effluent standard or
prohibition.

(c) HWater Quality Standards - Any more stringent reguirements
necessary to achieve water quality standards established pursuant
to the CWA or the State Ac¢t and regulations, including
requirements of other affected states; or to attain or maintain a
specified water guality related effluent limit established under
Section 302 of the CWA.

{d) Reopener Clause - Any WV/NPDES permit issued shall include
effluent limitations to meet the requirements of Sections
301(b)(23(a), (C}, (D}, (E) and (F) of CWA whether or not
applicable effluent limitations guidelines have been promulgated
or approved. These permits shall also include a reopener
condition (10E.16) stating ¢that, if an applicable standard or
limitation is promulgated under Sections 301(b){(2)(C) and (D),
30L({b)(2), and 30T7(a}{(2) and that effluent standard or limitaticn
is more stringent than any effluent limitation in the permit or
contrels a pollutant not limited in the permit, the permit may be
modified or revoked and reissued to conform to that efflusnt
standard or limitation.

(e) Water Quality Management Plans - Any reguirements necessary
to ensure consistency with the requiremeénts of a Water Quality
Management Plan approved by EPA under Section 208(b) of CWA.

(f) Alternate limits ~ Incorporate alternate effluent limitations
or standards where warranted by "fundamentally different factors"
under 40 CFR Part 125, Subpart D. (Sec. §10D.05(f))

(g) For toxiec poliutants - limitations established under
paragraphs {(a), (b), or ({(e) of this section, to control
pollutants meeting the criteria listed in paragraph 1 of this
subsection. Limitations will be established in accordance with
paragraph 2 o¢f this subsection. An  ex¥planation of the
development of these limitations shall be inecluded in the fact
sheet,
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1. Limitations must control all toxie pollutants which:

&. The Director determines {(based on information reported in a
permit application under §10D.05(b){(6) and (8) or in a
notification under 10E.13(d)4 or on other information) are or may
be discharged at a level greater than the level which can he
achieved by the technelogy based ftreztment requirements
appropriate te the permittee; or

B. The discharger doces or may use or manufacture a toxic
pollutant as an intermediate or final product or by-product.

2. The requirement that the limitations control the pcllutants
meeting the criteria of paragraph 1 of this section above will be
satisfied by:

A. Limitations on those pollutants; or

B. Limitations on other pollutants which, in the judgment of the
Director, will provide the necessary treatment of the pollutants,

(h) Notification level. A '"mnotification level" which exceeds the
notifieation 1level of Section 10E.13(d}Y4, upon a petition from
the permittee or on the Director's initiative. This new
notificaticn level may not ezceed the level which can be achieved
by the technology based treatment reguiremsnts appropriate to the
permittee. : :

(i) Immediate Reporting. Pollutants for which the permitiee must
report violations of maximum daily discharge limitations under
10E.13{(d)2(C) (Immediate Reporting) shall be Iisted in the
permit. This 1list shall include any toxic pollutant or hazardous
substance, or a pollutant specifically identified as the method
to control a toxic pollutant or hazardous substance.

(j) Monitoring requirements - In addition to Section 10E.11, all
permits shall specify: ' C

1. Requirements cconcerning the proper use, maintenance, and
instaliaticn, when approprizte, of monitoring equipment or
methods (including biclogical monitoring methods when
appropriate)

2. Required monitoring inecluding type, intervals, and frequenecy
sufficient Eo yield data which are representative of the
monitored activity inecluding, when appropriate, continuous
monitoring;

3. Applicable reporting requirements based upon the impact of

the regulated activity and as specified in 4 below. Reporting
shall be no less frequent than specified in the  above
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regulations.

4, To assure compliance with permit limitations, requirements to
monitor:

A. The volume of effluent discharged from each ocutlet;

B. Other measurements as appropriate, including pollutants in
internal waste streams under Section 10G.08; pollutants in intake
water for net limitations under Section 10G.07; frequency rate of
discharge, etec. for noncontinuous dischargers under Secticn
10G.04; and pollutants subject to notification requirements under
Section 10E.13(d)Y4.

5. Requirements to report monitoring results with a frequency
dependent on the nature and effect of the discharge, but in no

gase less than onee a year.

(k) Best management practices to control or abate ¢the discharge
of pollutants when: )

1. Authorized under Section 304{e) of CWA for <the control of
toxie  pollutants and hazardous substances from anclllary
activities; or

2. Numeric effluent limitations are infeasible; or

3. The practices are reascnably necessary to achieve effluent
limitations znd standards or to carry out the purposes and intent

of CWA.

(1) Reissued Permits

1. Execept as provided in paragraph (1)(2), when a permit is
reissued, interim limitations, standards or conditions which are
at least as stringent as the final limitaticns, standards or
conditions in the previous permit {unless the circumstances on
which the previous permit was based have materially and
substantially changed since the time the permit was issued and
would constitute cause for permit modification or reveocation and
reissuance).

2. When effluent limitations were imposed under Section 402
{(a)(1) of the CWA in a previously issued permit and these
limitations are more stringent than the subsequently promulgated
effluent guldelines, this subsecticn shall apply unless:

A. The discharger has installed the treatment facilities .
required = to meet the effluent limitations in the previous permit
and has properly operated and maintained the facilities but has
nevertheless been unable to achleve the previcus effluent
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limitations. In this case the limitations in the reissued permit
may reflect the level of pollutant control actually achieved (but
shall ndt be less stringent than required by the subsequently
promulgated effluent limitation guidelines);

B. The subseguently promulgated effluent guidelines are based on
best conventional = pollutant control technology (Section
301(b)(2)(E) of CWA};

C. The circumstances on which the previous permit was based have
materially and substantially changed since the time the permit
was 1issued and would constitute cazuse for permit modification or
revocation and reissuance; or

D. There is increased production at the facility which results
in significant reduction in treatment efficiency, in which case
the permit ilimitations will be adjusted to reflect any decreased
production and raw waste loads, buf in no event shall permit
limitations be less stringent than those required by subsequently
promulgated standards and limitations.

{(m) Navigation. Any conditions that the Secretary considers
necessary to . ensure that navigation and anchorage will not be
substantially impaired.

(n) Schedules of Compiiance - The permit may, when appropriate,
specify a schedule of complianee leading to compliance with the
CWA and State Act and regulations,

i. Any schedules of compliance for existing sources shall
require compliance as soon as possible, but in no case later than
the applicable statutory deadline (i,e., July 1, 1934 rfor
technology based limits under CWA 301(b){1)(B); July 1, 1977 for
water quality based effluent limits under CWA 301 (b}(1)(C); or
July 1, 1987 or three years affer promulgation for control of a
toxic pollutant under 307(a}).

2. The first WV/NPDES permit issued to a new source or a
recommencing discharger may contain a schedule of compliance
under this seecticon, 4ny first time WV/NPDES permit issued to. a
new source or recommencing discharge shalil contain a schedule of
compliance only when necessary to allow a reasonable opportunity
to attain compliance with requirements issued or revised after
commencement of construction but less than three (3) years before
commencement of the relevant discharges. For recomaencing
dischargers, =z schedule of compliance shall be available only
when necessary to allow a reasonable opportunity te attain
compliance with requirements issued cor revised less than three
(3) years before recommencement of discharge.

3. Interim dates. dny permit may contain a schedule of
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compliance Ifor completion of Interim requirements and reguire
submission of reports detailing progress toward completion of
such interim requirements. If a permit establishes a schedule of
compliance which exceeds one (1) year from the date of permit
issuance, the schedule shall set forth interim requirements {(for
example, =actions, operations or milestone svents) and the dates
for their achievement, but the time between interim dates shall
not exceed cone (1) year.

i, If the time necessary for completion of any interim
requirement 1is more than one (1) year and is not readily
divisible inte stages for completion, the permit shzll specify
interim dates for the submission of reports of progress toward
completion of <the interim requirements and indicate a projected
completion date,

5. Reporting. The permlt shall be written to require that no
later than 14 days following each interim date and the final
compliance date, the permitftee shall notify the Director in
writing of its compliance or noncompliance with the interim or
final requirements or submit progress reports if section (d) is

applicable.
10G. CALCULATING WV/NPDES CONDITIONS

10G.01 QCutlets and discharge points. All permit  effluent
limitations, standards, and prohibitions shall be established for
each outlet or discharge point of the permitted facility, except
a5 otherwise provided undsr Section 10F.03(k) 2 (BMP's where
limitations are infeasible) and Section 10G.08 (limitations on
internal waste streams). Where a person has a number of outlets
emerging into the waters of this State in close prozximity to one
another, such outlets may be treated as a unit for the purposes
of this subsection.

10G.02_Metals., All permit effluent limitations, standards, or
prohibitions for a metal shall be expressed in terms of the total
metal (that is, the sum of the dissolved and suspended fractions

of the metal) unless:

(a) &n ‘applicable effluent standard or limitation has been
promulgated under CWA and specifies the limitation for the metal
in the dissolved or valent form;

(b) In éstablishing permit limitations on a case-by-case basis,
it 1s necesszry to exXpress the limitation on the metal in the
dissolved or valent form in order to carry out the provisicns of
CWa; or

{c) All approved analytical methods for the metal inherently
measures its dissolved_form,
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10G.03 Continuous Discharges. For all continuous discharges, all
permit effluent  limitations, standards, and prohibitions,
including those necessary to achieve water quality standards,
shall be stated az maximum daily and average monthly discharge
limitations,

10G.04 Non-gontinuous Discharges. Discharges which are not
continuous, shall be particularly describted and limited,
considering the following factors, as appropriate:

{a} Frequency;
(b) Tctal mass;
(e) Magimum rate of discharge of pollutants during the discharge;

{d} Prohibition or limitation of specified pellutants by mass,
concentration, or other appropriate measure,

10G.05 Mass limitations - Any pollutants limited in terms of mass
additionally may be limited in fterms of other units of
measurement, and the permit shall require the permittee to comply
with both limitations.

10G.06 Pollutants in intake water. Except as provided in section
10G.07, effluent limitations imposed in permits shall not be
adjusted for poliutants in the intake water,

10G.07 Net limitations.

{a) Upon request of the permittee, effluent limitations or
standards imposed in a permit shall be calculated on a "net"
basis; that 1s, adjusted to reflect credit for pollutants in the
permittee’'s intake water, if the permittee demonstrates that its
intake water is drawn from the same body of water into which its
discharge is made and if: _

1. A, The applicable effluent limitations and standards
specifically provide that they shall be applied on a net basis;
or

B. The permittee demenstrates that pollutants present in the
intake _water will not be entirely removed by its treafment
systems_operated by the permittee; and

2. The permit contains conditions vrequiring the permittes to.
conduct additicnal monitoring as necessary to determine continued
eligibility for and compliance with any such adjustments.

{b} The permitiee shall notify the Director if eligibility for an
adjustment under this section has been altered or no longer
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exists. In such case, the permit may be modified or reissued.

(e¢) Permit effluent limitations or standards adjusted under this
subsection shall be caleulated on the basis of the amcunt of
pollutants present after any treatment steps have been performed
on the intake water by or for the permittee. Adjustments under
this subsection shall be given only to the extent that pollutants
in the intake water which are limited in the permit are not
removed by the treatment technology employed by the permittee.

In addition, effluent limitations or standards shall not be
adjuzted to the extent that the pollutants in the intake watep
vary physically, chemically, or biologically from the pollutants
limited in the permit. Nor may effluent limitations cr standards
be =adjusted to the extent that the permittee significantly
increases concentrations of pollutants in the iIntake water, even
though the total amount of peollutants might remain the same. Nor
shall effluent limitations or standards be calculated on a 'net!"
basis for permittees whose intake water comes from underground
water systems.

10G.08 Internal waste streams.

(a) Wnen permit effluent limitations or standards imposed at the
peint of discharge are Iimpractical or iIinfeasible, effluent
limitations or standards for discharges of pollutants may be
imposed on internal waste streams before mixing with other waste
streams cr cooling water streams, In those instances, the
monitering requirements under Section 10E.11 shall also be
applied to the internal waste streams.

(b} Limits on internal waste streams will be imposed only when
the fact sheet under Section 10K =ets forth the exceptional
circumstances which make such limitations necessary, such as when
the final discharge point is inaccessible (for example beneath 10
meters of water), the wastes at the peint of discharge are =o
diluted as to make monitoring impractical, or the interferences
among poellutants ab the polnt of discharge would make detectlon
or analysis impracticable.

10CG.09 Disposal of pollutants inte wells, underground mines or by
land application.

(a) Calculations of Effluent Limitations - Generally. When part
of a discharger's prccess wastewater is not being discharged into
surface waters of the State because it is disposed into a well,
underground mine or by land application thereby reducing the flow
or level of poliutants being discharged intc surface waters of
the State, the Director may establish limits on the concentration
and quantity of such discharge and appliecable effluent standards
and the limitations for the surface discharge in a WV/NPDES
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permit shall be adjusted to reflect the reduced raw waste
resulting from such disposal.

{p) Calculations of Effluent Limitations for Pollutants
Specified. Paragraph (a) of this subsection shall not apply to
the extent that promulgated effluent limitations guidelines
specify a different specific technique for adjusting effluent
limitations to account for well injection underground, mine
disposal or land application,

(e) Paragraph {a) of this section does not alter a discharger's
obligation to meet any more stringent requirements established
under Sections 10E or 10F of this chapter.

10H, MODIFICATION, REISSUANCE, SUSPENSICN AND REVOCATION OF
PERMITS

10H.01 General

(a) WV/NPDES permits may be modified, reissusd, suspended or
revoked either at the reguest of any interested perscn (including
the permittee) or wupon the Director's initiative. However,
permits may be modifiied, reissued, suspended or revoked only for
the reasons specified in this sectlion. All requests shall be
submitted to the Director in writing and shall contain facts or
reasons supporting the request. The Director may require
addifional information, and in the case of a major medification,
may require submission of an updated permit applicatiocn.

{(b) If the Director decides the request is not justified, he or
she shall send the requester a brief written response giving a
reason for the decision. Denials of reguests for modificatioen,
suspension or revoecation are not subject to public notice,
comment, or hearings.

10H.02 Modifications

{a) General - All requests for medification shall be submitted in
writing to the Director citing facts or reasons supporting the
request for modification and indicating under which subsection
the reguest i1s made, The Director may request additional
information and -may require the submission of an updated permit
application, When a permit modification is requested, only the
conditions subject to modification are reopened., ~All other
conditions of the permit shall remain in effect for the duration
of the permit.

(b} If the Director tentatively decides to modify a permit and
the modification is made under paragraph (e)(2) (Major
Modifications), he or she shall prepare a draft permit under
Section 10J.01, follow the publiec notice procedures in Section
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10J.02, and shall follow the procedural requirements in Section 8
of Article 54. The draft permit shall fulfill the requirement of
notice under Section 8 of the State Act. When a draft permit is
prepared for the modification, only those conditions to be
modified shall be recpened when a new draft permit is prepared.

(c) Causes for modification.

1, Minor modifications - Upon the consent of the permittee, the
Director may modify a permit ¢to make the corrections or
allowances for changes in the permitted activity listed in this
section without preparing a draft permit under Section 10J.01, or
follewing the procedures of Section 10J or 10K or procedures in
Section 8 of the State Act. Minor modifications may:

A, Correct typographical errors.

B. Require more frequent monitering or reporting by the
permittee.

cC. Change an interim compliance date in a  schedule of
compliance, provided the new date is not more than 120 days after
the date specified in the existing permit and does not interfere
with attainment of the final compliance date requirement.

D. Allow for a change in ownership or operational cenirel of a
facility where the Director determines that no other change in
the permit is necessary, provided that any forms prescribed by
the Director, including a written agreement containing a specific
date for transfer of permit responsibility, coverage, and
liability between the current and new permittees have been
submitted to the Director.

E. Change the construction schedule for a discharger which is a
7iew  source. No suen change shall affect a discharger's
obligation to have all pollution control equipment installed and
in operation prior to discharge.

F. Delete a point source outfall when the discharge from that
outfall is terminated and does not result in discharge of
pollutants from other outfalls except in accordance with permit
limits,

G. Allow disposal system equipment substitution, when the
substituted equipment would not alter the degree of freatment
required by the permit.

H. Allow rercuting of discharging lines, when the rerouted l1line
would not discharge to a different receiving stream and would not
require new or different permit conditions.
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. I. Allow relocation of elements of ¢treatment facilities or
disposal systems, due to topography or equipment failures.

J. When the WV/NPDES or NPDES permit becomes final and effective
after March 9, 1982, conform to changes regarding 10E.13(d)(2)
and 10E.15(c)(1).

2. Major Modificaticns - The foliowing are causes for majer
modifietion, but not reissuance of a permit unless the permittee
requests or agrees, and reguires the preparation of a draft
permit under Section 10J.01 and the publiec notice procedures of
Section 10J.02. If the permittee requests or agrees, then the
following ecauses can be reason for a permit reissuance which will
open the entire permit for comment and change.

A, Alterations. There are material and substantial alterzations
or additions to the permitted facility or activity which occurred
after permit 1issuance which Jjustify the application of permit
conditions that are different or absent in the existing permit,
(Note: Certain reconstruction activities may cause &the new
source provisziens of Y40 CFR §122.29 and Part 434 fo  be
applicable., See also 3ections 10B.30 and 10L}.

B. Informaticn. The Director has received new information.
Permits may be modified during their terms for this cause only if

. the information was not available at the time of permit issuance
(ather than revised regulations, guidance, or test methods) and
would have Jjustified the application of different permit
conditions at the time of issusnce. This cause shall include any
information indicating that cummulative  effects on the
enviromment are unacceptable.

C. New Regulations or Judiecial Decision. The standards or
regulations on which the permift was based have been changed by
promilgation of amended standards or regulations or by judicial
decision after the permit was issued. Permits may be modified
during their ferms for this cause only as follows:

(1) For promulgation of amended standards or regulations, when:

a. The permit condition %o be modified was based on a
promulgated  effluent limitation guideline or water quality
standards; and -

b. The EPA or State has revised, withdrawn or modified that
portion .  of the effluent limitation guideline or water quality
standard on which the permit condition was based; and

¢. If a modification request is made by the permittee, such

request is within ninety (90) days of Federal Register or State
. Register notice of the action on which the request is based.
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(2) For judicial decisions, when a court of competent
Jurisdiction has remanded and stayed State or Federal promulgated
regulations, Iif the remand and stay concern that portion of the
regulztions c¢n which the permit condition was based and 1f the
permittee is requesting the change, the request iz filed by the
permittee within ninety (90) days of judicial remand,

D. Compliance schedules. The Director determines gecod cause
exists for modification of a compliance schedule, (ses Section
10F.02(n)) such as an act of God, strike, flood, or materials
shortage or other events over which the permittee has little or
no control and for which there is no reasonably avallable remedy.
However, in no case shall a2 compliance schedule be modified to
extend beyond an applicable CWA statutory deadline (e.g. July 1,
1984 for technology based effluent limits under CWA 301(b}{1){B)
or July 1, 1977 for water gualiiy based effluent limits under CWA

301 (B}(1)(C).

E. Variangces - When the permittee has filed a timely request for
a variance under CWA Sections 301(ec), 301(g), 301(h), 301(1),
301(k), 302(b)(2), or 316(a), or for for "fundamentally different

factors"

F. Toxies - When regquired to incorporate an applieable 307(a)
toxic effluent standard or prohibiticn.

. Reopener - When required by the '"reopener'" conditions in a
permit, which are established In the permit under Section

10F.02(d).

H. Net Limifs - Upon request of a permittee who qualifies for
effiuent limitations on a net basis, or wWhen a discharger is no
longer eligible for net limitations, as provided in Section
10G.07(a) and (b}.

I. HNon-limited Pollutants - When the level of discharge of any
pollutant which is not limited in the permit exceeds the level
which can be achieved by the technology based treatment
reguirements appropriate to the permittee.

J. Use or maintenance of Toxies - When the permittee begins or
expects to begin to use or manufacture as an intermediate or
final product or by-product any toxic pollutant which was not
reported in the permit application.

K. Notification Levels - To establish a '"notifiecation level” as
provided in Section 10E.13(d)4,

L. Failure to Notify Affected State - Upon failure of the
Director to notify another State as required by Section 10J.02(d)
whose waters may be affected by a discharge from this state and
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different permit conditions are required to comply with the other
states water qualitfy standards.

M. To correct technical mistakes, such as errors in calculation,
or mistaken interpretations of law made in determining permit
conditions.

N. When the discharger has Installed the treatment <technology
considered by the permit writer in setting effluent limitaticns
imposed under section B02(a){1) ("BPJ") of the CWA and has
properly operated and maintained the facilities but nevertheless
has been unable tc achieve those effluent limitations. In this
cage, the limitations in the modified permit may reflect the
level of pollutant econtrol actually achieved (but shall not be
less stringent fthan required by a subsequently prcomulgated
effluent guideline),

0. When the permittee's effluent limitations were imposed under
section  H402(a)(1) {"BPJ") of the CWA and the permittes
demonstrates operation and maintenance costs that are totally
disproporticnate from the operation and maintenance costs
considered in the development of a subsequently promulgated
effluent limitations guideline, but in no case may the limitation
be less_stringent than the subsequent guideline.

10H.0% Reissuance

(a) General - The Director may relssue permits prier to their
expiraticn date for any cause specified in this section. When a
WV/NPRES permit is to.be reissued the entire permit is .reopened
and the Director shall require submission of &a new permit
application.

During any reilssuance proceeding the permittee shall comply with
all conditions of the existing permit until a new final permit is
issued. Reissuance requires a draft permit under Section 10J.01%
and the public notice procedures of Section 10J.02. Processing
of a reissuance application does not exempt the permittee from
compliatice With any permit ferm or condition.

(b) Reissuance Based on Permittee Reguest or Agreement - The
following &are causes for reissuasnce of a permit when the
permittee requests or agrees:

7. All causes for modification listed under 10H.02{c)2.

2. The WV/NPDES permit will expire within eighteen (18) months
and the permittee bhas submitted an application for reissuance
which is approvable.

{e) Reissuance Without Permittee Redquest or Agresment - The
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following are causes for reissuznce of a permit:

1. Cause exists for suspension or revocation of the WV/NPDES
permit under 10H.04 and the Director determines reissuance is

appropriate,

2. The facility has an Article 58 permit which was issued prior
to July 1, 1974 which does not have an expiration date.

3. The Director has received notification of a proposed transfer
of the permit and has determined tc reissue both the WV/NPDES
permit and surface mining permit.

B, Conditions exist which allow reopening and reissuance of the
permit under 10E.16.

10H.0L4 Sugpension and Revocation of Permits - Permits may be
suspended or revoked in whole or in part. When suspending or
revoking a permit the Directeor shall follow the procedures of
Section 10J and 10K. A Notice of Intent to revoke a permit is a
type of draft permit which follows the same procedures as any
draft permit under Section 10J.01. The following may be causes
for revocation or suspension of a permif during its term, or for
denying a permit reissuance application:

(2) Noncompliance by the permittee with any eondition of the
WV/NPDES permit or Article 54; or

(b) The permittee's failure in the application or during the
permit issuance process to disclose fully all relevant facts, or
the permittee's misrepresentailion ¢f any relevant facts at any
time; or

(¢} A determination that the permitted activity endangers human
health or the envircnmeént and can only be regulated to acceptable
levels by permit modification or revoecation; or

{d) A change in any condition that reguires either a temporary or
a permanent reduction or eliminaticn of zny discharge controlled

by the permit (for example, plant closure or termination of
discharge by connection to a POTW}.

(e) Revoecation of a permit issued under Article 6.

10I. PERMITS FOR MAJOR FACILITIES

101.01 Desgignation of Major Facilities

(z) Because of their size of discharge, location in an
environmentally sensitive area, or for cther reasons, certain
facilities have been classified as major facilities by the EPA
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Regional Administfrator, All such major facilities are facilities
for which EPA has not waived the right to review, object to, or
comment upon pursuant to the Memorandum of Agreement. In
addition, &the Director may make additional designations of major
facility status of facilities not already classified as such.

(b) Facilities designated as major will be informed at the time
of permift issuance.

(2} Such facilities will ke subject o special requirements as
set forth in 10I.02.

101.02 Special Requirements for Major Facllities.

{(a) &11 facilities designated as major facilities by the Regional
Administrator in conjunction with the Director:

1. will have a Fact Sheet prepared on them pursuant to Section
10K whenever a draft permit is issued for them;

2. must submit all discharge meniforing reports and reports of
nen-compliance required by their WV/NPDES or NPDES permit or
under 10E.11 to both the Director and the Regional Administrator;

3. wlll be annually subject to either a Compliance Sampling
Inspection (CSI), Compliance Evaluation Inspection (CEI) or
Performance Audit Inspection (PAI);

N will have copies of compliance inspection reports and
caorrespondence regarding non-compliance forwarded to EPA,

{b} All fezecilities classified as major solely by the Director
will ke subject to an annuzl inspection under 101.02{a)}3.

10J. PRCCEDURE FOR PERMIT ISSUANCE

10J.01 General

(2) Once an application is complete, the Director shall
tentzatively decide whether to prepare a draft permit or to deny
the zpplication.

(b) If the Director decides to prepare a draft permit, it shall
contain the following information:

1. A1l applicable conditions under Secticns 10E and 10F;
2. All monitoring requirements; and

3. Effluent limitations, standards, prohibitions and conditions
and all variances under 10N that are o be included.
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{e} All draft permits shall be accompanied by a fact sheet if
required under Seetion 10K and shall be publicly noticed and
available for public comment in accordance with Section 10J.02.

10J.0Z Public Notice, Comment and Hearings

{a) Public Notice

1. Scope

A, Public notice shall be given that a draft permit has been
prepared.

B. Publlc notices may describe more than one permlt or permit
action.

C. Public netice shall be given of any hearing granted under
10J.03.

2. Timing

A, Public notice of the preparation of a draft permit shall
ailow at least 30 days for public comment. (Extra time may be
allowed if requested.)

B, Publiec notice of a public hearing shall be given at least 30
days before the hearing. Public notice of the hearing may be
given at the same time as publiec notice of the draft permit and
the two notices may be combined,

() Reopening of the Public Comment Period - If any data,
information or arguments submitted during the public comment
period appear to ralse substantlal new questions c¢oncerning =
permit, the Director may reopen cor extend the comment period to
give interested persons an opportunity to comment on the
information or arguments submitted. The Director may also extend
the comment period for good cause.

{c) Proof of Publication. The applicant shall be responsible for
publication of a legal advertisement in a gqualified newspaper of
general circulatien in the lcocation of the proposed permit area.
Before . the expiration of the WV/NPDES notice peried in
10J.02(a)24, the applicant shall send the Director a copy of the
advertisement and proof of publishing along with an affidavit
certifying that the notice, and a fact sheet, if required, was
sent to all persons listed in paragraphs {(d) 1. 4, B, and C. &
WV/NPDES permit may not be 1lssued until such affidavit is
received.

(d) Methods. In addition to the requirements of 10J.02{e¢} public
netice of the draft permit shall be given by the fellowing
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methods:

1. By the applicant mailing a copy of a notice to the following
persons (any person otherwise entitled to receive notice under
this paragraph may waive his or her rights to receive notice for
any classes and categories of permits):

4. Federal, State and interstate agencies with jurlsdiction over
fish and wildlife resources, (U.S, Fish and Wildlife Service;
Dept. of Natural Resources, Division of Wildlife Resources), and
U.s. Army Corps of Engineers, the State Historic Preservation
Unit of the Department of Culture and History, the Advisory
Council on Historie Preservtion and other appropriate government
authorities, including any affected 3tates.

B. The Division of Water Resources, Attn: Publie Information
Office.

C. Any other State or Federal agency which the Director knows
has issued or is required to issue a permit for the same facility
or activity under any of the following Federal programs: RCRA,
UIC, 404, and PSD. For RCRA, and UIC these are: The division of
Water Resources, Hazardous Waste/Groundwater Branch and the W.
Va, Air Pollution Control Commission; for UIC, the Division of
Water Resources, Hazardous Waste/Groundwater Branch and the
Commission of 0I1 and Gas; for 404, the United States Army Corps
of Engineers, Pittsburgh Distriet or Huntington Distriet; for
PSD, the West Virginia Air Pollution Control Commission.

D. To any unit of local government having Jurisdiction over the
area where the facility is proposed to be located;

E. Any other method reasonably calculated to give actual notice
of the action in question to the persons potentially affected by
it, including press releases or any other forum or medium to
eliecit public participation.

2. After receipt of its copy of the Public Notice, the Division
of Water Resources shall send the Publie Notice to persons on a .
mailing list which is developed by:

&. Including those who request in writing to be on the list;

B. Soliciting persons for "areaz lists" from participants in past
permit proceedings in that area; and

C. Notifying the public of the opportunity to be put on the
mailing list through periodic publication in the public press and
in such publications as regional and State funded newsletters cr
environmental bulletins. (The list may be updated from time to
time by requesting written indication of continued interest Irom
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those listed. Persons may be deleted from the list if they fail
to respond to such a regquest).

3. In addition to the general public notice deseribed in
paragraph (e) of this section, all persons identified in (d)(A),
{B) and (C)} of this Section shall be mailed a copy o¢f the fact
sheet, 1if any, and the draft permit and application unless such
persen requests, in writing, that these documents not be sent.

{e) Contents

1. All public notices. All publie notices 1issued under this
section shall eontain the follewing minimum information:

A. Name and address of the office processing the permit action
for whiech notice is being given;

B, HName and address of the permittee or permit applicant and a
location map of the propesed area, sxcept in the case of general
permits;

C. A brief description of the business conducted at the facility
or activity described in the permit application or in the draft
permit, exeept in the case of general permits,

D. HName, address and telephone number of a persen from whom
interested persons may obtain further information, including
copies of the draft permit or draft general permit, fact sheet,

and the application;

E. A brief description of the comment procedures reguired and
the time and place of any hearing that will be held, including a
statement of precedures to request a hearing that will be  held,
ineluding a statsment of procedures tc request a hearing (unless
a hearing has already been scheduled) and other procedures by
which the public may participate in the f£inal permit decision;
and

F. & general descripticn and map of the loecation of the facility
and the name of the receiving water(s). For draft general
permits, this requirement will be satisfied by a map or
deseriptlon of the permit area.

G. Any other information considered necessary or proger.
2. Public Notices for Hearings. In =additicn to the general

public notice .in (e){1) above, a public notice of a public
hearing shall contain the following information:

A. Reference to the date of previocus public notices relating to
the permit;
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B. Date, time and place cf the hearing; and

C. A brief description of the nature and purpose of the hearing,
including applicable rules and procedures.

(f) Public Comments and Requests for Public Hearings. During the
public. comment period provided under Section 10J.02(a), any
interested person may submit written comments on the draft permit
and may request a public hearing, if a public hearing has not
been already scheduled. A request for a public hearing shall be
in writing and shall state the nature of the issues proposed ¢to
be raised in  the hearing. All comments shall be considered in
making the final decision and shall be answered as provided in
Section 10J.04.

10J.03 Public Hearings.

(a) The Director shall hold a public hearing whenever he or she
finds, on the basis of requests, a significant degree of public
interest on issues relevant te the draft permit(s). The Director
also may hold a publiec hearing at his or her discretion,
whenever, for instance, such a hearing might clarify one or more
issues involved in the permit decision.

(k) Any person mey submift oral or written statements and data
concerning the draft permit. Reasonable limits may be set upon
the time aliowed for oral statements, and the submission of
statements in writing may be required. The public comment period
under paragraph 10J.02(a)2.4 shall automatically be extended to
the close of any public hezaring under this section.

{c) A tape recording or written transeript of the hearing shall
be made available te the publie, upeon request.

10J.04 Response to Comments

(a} At the time that any final permit is issued, the Director
shall issue a response to comments. This response shall:

1. Specify which previsions, if any, cf the draft permit have
been changed in the final permit decision, and the reasons for
the change; and

2. Briefly describe and respond te all significant comments on
the draft permit raised during the public comment period, or
during any hearing.

(b) The response to comments shall be available to the public.

10J.05 Public Comment by Government Agencies
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{a) If during the comment period for a draft permit, the District
Engineer of the U.S. Army Corps of Engineers advises the Director
in writing that anchorage and navigation of any of the waters of
the State would be substantially impaired by the granting of a
permit, the permit shall be denied and the applicant so notified.
If the District Engineer advises the Director that Imposing
specified conditions upon the permit is necessary te aveold any
substantial Impairment of anchorage or navigation, then <the
Director shall include the specified conditions in the permit.
Review or appeal of denial of a permit under this section or of
conditions specified by the District Engineer shall be made
through the applicable procedures of the Corps of Engineers and
may not be made under the provisions of this part. If the
conditions are stayed by a court cf competent jurisdietion or by
applicable procedures of the Corps of Engineers, those conditions
shall be stayed in the WV/NPDES permit for the duration of that

stay.

{(b) If during the comment period, any other State or Federal
agency with Jurisdiction over fish, wildlife, or public health
advises the Director in writing that the ilmposition of specified
conditions upon the permit is neecessary to aveid substantial risk
to public health, impalirment of fish, shellfish, wildlife
resources, the Director may include the specified conditions in
the permit to.the extent they are determined necessary to carry
out the provisions of the CWA and Article 54.

(e) In appropriate cases the Director may consult with one or
more of the agenciles referred te in this section before issuing a
draft permit and may reflect their views In the fact sheet or the
draft permit.

10J.06 Public Access to Information -  Publie access to
infermation shall be governed by the Freedom of Information Act,
Chapter 29B of the West Virginia Code.

10K. FACT SHEET

10K.0Q1 When Fact Sheet Prepared - A fact sheet shall be prepared
for every draft permit for:

(a) a major facility or achbivity;
(b) every general permit;
(e} every draft permit that incorporates a varianece; and

{d} every draft permit which the Director finds is the subject ot
widespread public interest or raises major 1lssues.

The fact sheet shall briefly set forth the prineipal facts and
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the significant  factual, 1legal, methodological and policy
guestions considered in preparing the draft permit. The Direector
shall send this fact sheet to the applicant, to the DPivision of
Water Resources and, on request, to any other person,

10K.02 Contents - The fact sheet shall ineclude, when applicable:

{(a} A brief description of the type of facility or activity which
is the subjsct of the draft permit.

(k) The type and quantiiy of wastes, fluids, or pellutants which
are proposed te he or are being discharged.

(c} & brief summary of the basis for the draft permit conditions
including references to applicable statutory or regulatory
provisions.

(d) Reasons why any requested variances or =zlternatives to
required standards do or do not appear justified.

{e) A description of the procedures for reaching a final decision
on the draft permit including:

1. The beginning and ending dates of the comment period under
Section 10J.02 and the address where comments will be received;

2. Procedures for requesting a hearing and the natyre of that
hearing; and

3. Any other procedures by which the public may participate in
the final decision.

(f') Name and phone number of a person to contact for additional
information.

(g) &ny calculations or other necessary explanation of the
derivation of speacific effluent limitations and conditions,
including a ecitation to the applicable effluent limitation
guideline or performance standard provisions and reasons why they
are applicable or an explanation of how <the alternate effluent
limitations were developed.

(h} When the draft permit contains any of the following
conditions, an explanation of the reasons why such conditions are
applicable:

1. Limitations to control texle pollutanis under Section
10F.02(g);

2. _Limitations on internal waste streams under Section 10G.08;
or
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3. Limitations on indiecator peollutants under 40 CFR §125.3(g).

4. When appropriate, a sketeh or detailed deseription of the
location of the discharge described in the applicatiom.

10L. NEW SQURCES
10L.01 Definifions -~ For the purpose of this section:

(a)} "Source" means any building, structure, facility, or
installation from which there is or may be a discharge of
pollutants.

(b) "MFacilities or equipment" means bulldings, structures,
process or production equipment or machinery which form a
permanent part of the new source and which will be used in 1its
operation, If thess facilities or eguipment are of such value as .
to represent a substantial commitment to construct. It excludes
facilities or equipment used in connection with feasibility,
engineering, and design studies regarding £the source or water
pollution treatment for the source.

10L.02 Effect of Compliance With New Source Performance
Standards.

{(z) Except as provided in paragraph (b) of this subsection, any
new source which meets the applicable new source performance
standards promulgated before the commencement of discharge, may
not be subject to any more stringent new source performance
standards or to any more stringent technclogy based standards
under Section 301(b)(2) of CWA for the shortest of the following
periods: ; . _ _

1. Ten years from the date that construction is completed;

2. Ten years from the date the source begins to discharge
process or other non-construction related wastewater; or

3. The period of deprecliation or amertization of the facility
for the purposes of Section 167 or 169 {(or both) of the Internal
Revenue Code of 1954.

(b) The protection from more stringent standards of perfermance
afforded by paragraph (e¢)(1) of this section does not apply to:

1. Additional or more stringent permit conditions which are not
technology based; for exzample, conditions based on water guality
standards, or toxie effluent standards or prohibitions under
Seetion 307(a) of CWA; or

2. Additiconal permit ccnditions ceontrolling peollutatns listed as
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toxic under Section 307(a) (tozic pollutants) of the CWA or as
hazardous substances under Section 311 of the CWA and which are
not controlled by new source performance standards. This
includes permit conditions controlling pollutants other than
those identified as toxic pellutants or hazardous substances when
contrel of these pellutants has been specifically Identified as
the method to contrel the toxiec pollutants or hazardous
substances; or

3. Existing sources which modify +their pollution  conirol
facilities and achieve performance standards but which are not
new sources or otherwise do not meet the requirements of this
paragraph.

{e¢) When a WV/NPDES permit is iIssued to a source with a
"protection period" under paragraph (a) of this subsection which
Will expire on or after the expiration of the protection period,
such permit shall require the owner or operator of the source to
comply with the requirements of Section 301 and any other
applicable requirements of CWA immediabtely upon the expiration of
the protection perioed. No additional period for achieving
compliance with these requirements shall be allowed except when
necessary to achieve compliance with requirements promulgated
less than 3 years before the expiration of the protection period.

(d) The owner or operator of a new source or a recommencing
discharger shall install and have in operating conditicon, and
shall "start up" all pollution control equipment required to meet
the conditions of 1its permit before beginning te discharge.
Within the shortest feasible time {(not to exceed thirty (30)
days), the permittee must meet all permit conditions. The
requirements of this paragraph de not apply if the ocowner or
operator is 1issued a permit containing a compliance schedule
under 10F.02(n)2. _

(e) After the effective date of new sourgees performance standards,
it shall be unlawful for any owner or operator of any new source
to operate the source in violation cf those standards applicable

to the source. -

10L.03 Criteria for New Source Determination

(a)} A preparation plant or assccited area except as otherwise
p pv &
provided is a 'mew source" if it mesets the definition of '"new

source" in 10B.30(e), and

1. is constructed at a site at which no cother source is located;
or

2. 1it totally replaces the process or production equipment that
causes the discharge of pollutants at an existing source; or

TNPDESLEEF ' 55




Dept., of Nat., Resources ,
Legislative Ruleg, Chapter 20 -
Article 1, Series 7 (1986) (WV/NPDES

3. 1ts processes are substantially independent of an existing
source ab the same site. In determining whether these processes
are substantially independent, the Director shall consider such
factors as the extent to which the new facility is integrated
with the existing plant: and the extent fo which the new facility
is engaged In the same general type of activity as the existing
source.

(b) A source meeting the requirements of paragraph (a2)3 of this
section is a new source only if a new source peéerformance standard
is independently applicable to it,

{e) Construction on a site at which an existing source is lecated
results in a modification subject to 10H.02(ec)2 rather than a new
source 1f the construction does not cereate a new building,
structure, facility or installation meeting the criteria of
paragraphs (a)2 or (a)3 of this sectlion but otherwise alters,
replaces, or adds to exXisting process or production equipment.

{(d) Construction of a new source as defined under 10B.30{e¢) has
commenced if tfhe owner or operator has:

1. begun, or caused toc begin as part of continuous on-site
construction program;

4. any placement, assembly, or installation of faecilities or
equipment; or

B. significant site preparation work including clearing,
excavation or removal of existing buildings, structures, or
facilities which is negessary for the placement, assembly or
installation of new source facilitiss or equipment; or

2. entered into a binding contractual obligation for the
purchase of facilities or equipment which are intended o be used
in 1its operation with a reascnable time. Options to purchase or
contract which can be terminated or modified without a
subsfantial leoss, and contracts for feasibility engineering, and
design studies do not constitute a contractual obligation under

the paragraph.

10L.04 Modification of NPDES Permits for New Sources

Any new source classified as such under previous EPA regulations
may, notwithstanding Section 10H of these regulations, apply to
have its WV/NPDES permit modified to incorporate the revised new
scurece performance standards.

10M. GENERAL FERMITS

10M.01 Coverage. - The Director may issue a general permit in

TNPDESU8EF 56




Dept. of Nat. Resources

Legislative Rules, Chapter 20
Article 1, Series 7 (1986)(WV/NPDES)

accordance with the following:

(a) Area. The general permit shall be written to cover a category
of discharges described in the permit under paragraph (a)(2) of
this section, except those covered by individual permits, within

a geographic area. The area shall correspond to existing
geographic or political boundaries, such as:

1. Designated planning areas under Sections 208 and 303 of CWA;
2. City, County, or State political boundaries;
3. State highway systems;

4. Standard metropolitan statistical area as defined by the U.S.
Office of Management and Budget;

5. Any other appropriate division or combination of boundaries.

(b) Sources. The general permit shall be written to regulate,
within the area described in paragraph (a) of this subsection,
either:

1. A category of point sources from c¢oal mines, preparatiocn
plants and refuse areas that:

a. Involve the same or substantially similar types of
operations;

B. Discharge the same types of wastes;

C. Require the same effiuent limitatlions or operating
conditions;

D. Require the same or similar monitoring; and

E. 1In the opinion of the Director, are more appropriately
controlled under a general permit than under individual permits.

2. If the Director tentatively decides to issue a general
permit, he or she shall prepare a draft general permit under
Section 10J.01{a).

10M.02 Administration

{(a) In general. General permits may Dbe modified, reissued,
suspended, or revoked in accordance with the applicable
requirements of 10H of this Section for either individual
dischargers or for a category of point sources.

(b) Requiring an individual permit - The Director may require any
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person authorized by a general permif to apply for and obtaln zn
individual permif. A&ny interested person adversely affected or
aggrisved may petition the Director to take action under this
subparagraph. Cases where an individual permit may be required
include the following:

1. The discharger is not in compliance with the conditions of
the general permit;

2. A change has occurred in the availability of demonstrated
technology or practices for the control or abatement of
pollutants applicable to the point source;

3. Effluent limitation guidelines are promulgated for point
sources covered by the general permit;

4. A Water Quality Management plan containing regquirements
applicable to such point sources is approved;

5. The requirements of 10M.01 are noft met.

10N. DECISION ON VARTANCES

10N.01 Aetions by Director

(a) The Director may grant or deny requests for the following
varianeces:

1. After consulfation with the ERegional  Administrator,
extensions under CWA Section 301{k} based on the use of
innovative technology; or

2. Variances under CWA Section 316(a) for thermal pollution.

{b) The Director may deny, or forward to the  Regional
Administrator with =2 written concurrence, or submit to EPA
without recommendation a completed request for:

1. A variance based on the economic capability of the applicant
under CWA Section 301{c);

2. A variance based upon certain water quality factors under CWA
Section 301(g); or

3. & wvariance based on water quality related eifluent
limitetions under CWA Section 302(b){2) {40 CFR Part 125 Subpar:
D).

1ON.02 Actions By EPA

(a) The Regicnal Administrator may deny, forward, or submit to
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the EPA Deputy Assistant Administrator for Water Enforcement with
a recommendation for approval, a request for a variance listed in
paragraph (b) of this section that is forwarded by the Director.

{(b) The EPA Deputy Assistannt Administrator for Water Enforcement
may approve or deny any variance request submitted under
paragraph {c) of this section. If the Deputy Assistant
Administrator approves the variance, the Director may prepare a
draft permit incorporating the variance. Any public notice of a
draft permit for which a variance or modification has been
approved or denled shall identify the applicable procedures for
appealing that decision under 40 CFR §124.64,

100. ENFORCEMENT -

100.01 General. The provisions of this chapter may be enforced by
all of the applicable provisions in Article 6 and Article 54,
ineluding:

(2) Orders or notices issued by the Director in accordance with
Sections 7, 8, 10 and 124 of Article 5A;

{b) Civil penalties appropriate to the violation and injunctive
relief in acgordance with Article 54, Section 17; and

{¢) Criminal penalties in accordance with Section 19 of Article
54.

100.02 Citizen participation. The Director shall provide for
public participation in enforcement by the follewing:

(a) Investigating and providing a written response to all signed,
written complaints from citizens;

{b) Not opposing intervention by any citizen in an Article 54
proceeding when permissive intervention is authorized by statute

or rule; and

(e) Publishing notice in a newspaper of general circulation in
the county in which the discharge is located at least 30 days
prior to the final settlement of any civil action under Article
54 or consent order issued by the Board. This notice will
identify the person discharging, the specific enforcement action
ta be taken, and the name and address where information on the
proposed settlement can be obtained. The Director shall consider
all comments received during the 30-day period.
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