o Not Mark In this Box
WEST VIRGINIA
SECRETARY OF STATE e e
- 'KEN HECHLER _— i.,} T
ADMINISTRATIVE LAW DIVISION e
Form #3 o ' o 2E Wl

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: __Department of Waturzl Resources B TITLE NUMBER:L.

CITE AUTHOCRITY W, Va. Cede §20-1-7

AMENDMENT TO AN EXISTING RULE: YES_X_ NO___

IF YES, SERIES NUMBER OF RULE BEING AMENDED: _ 30

TITLE OF RULE BEING aAMENDED: . .
WV/NPDES Resulations for Coal Mining Facilities

IF NO, SERIES NUMBER OF NEW RULE BEING PROPCSED:

TITLE OF RULE BEING PROPOSED:

THE. ABROVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR

THEIR REVIEW.




£ Y
KEN HECHLER

Secretary of State

MARY P, RATLIFF
Deputy Searatary of State

BARBARA STARCHER
Daputy Secrelary of State

RICHARD 3. STEPHENSON

Deputy Secretary of State

Taiephone: (304) 345-4000
Corporations: 342.3000

= O

o rg ]
Ul =i

H =g
TN
=1 L1

(i

L7

DEGEIVEN &
APR 12 1988 '

DEPT. OF NATURAL RESQURCES
REGULATORY AFFAIRS

%@% }%%Ewﬂfﬂafg
O ;7

WILLIAM H. HARRINGTON
Chuet of Stat?

RICH 0. HARTMAN
Directar, Acministrative Law

DONALD R, WILKES

SIATE OF “7”7 7 -~ Duragtor, Corperations
SECRETA ... VIRGINIA SKEEN
Special Assistant
Charls
(Pius all the voluntesr
- nelp we can get)
Tk /4// s
RICH O, HARTMEN, DIR. ADMIN, LAW DIV.
2 ///}:f,f/ 71587
LTTLCHEED RULE(S). RECENTLY ®ILED 3Y YOUR AGENCY HAVE
N ENTERED INTO THE COMPUTER. PLEASE REVIEW AND PROOQF
REZTURN WITH ANY CORRECTIONS. IF THESRE ARE NO CORRECTIONS
ASE SIGN THIS MEMO AND RETURN TO THZIS QOFFICE. YOU WILL
SENT 4 FINAL VERSICON OF YOUR RULE{(3) FOR YOUR RECORDS.
ASE RETURN EITHER THE CORRZCTED RULE OR THIS FORM
JIN TEN (10) WORKING DAYS QOF TEE DATE YQU RECEIVED
REQUZEST. CALL IF YOU HAVE ANY QUESTIONS.
S e 72
THZ ATTACEED RULE({(S) HAVE ‘BEEN REVIEWED AND
ARE CORRECT.
SIGNED:
TITLE OF PIZRSON SIGNING:
DATZD:

THE ATTACEED RULE(S) HAVE BEEN REVIEWED AND
NEEDS CORRECTED. THESE CORRECTIONS HAVE BEEN

MARKED. o

“/SIG‘\I“D /?W/f

SITLE OF PERSON SIGNING: 5/%‘&7/ ¥ Dt




FISCAL NOTE FOR APPROVED RULES

Rule Title: WV/NPDES Regulations for Ceczal Mining Facilities
Type of Rule: X Legislative Interpretive Procedural
Agency: West Virginia Department of Natural Resources

Address: 1800 Washington Street East, Charleston, West Virginia 25305

ANNUAL FISCAL YEAR
1. Effect of Proposed Rule Increase Decrease Current Next Thereafter
(Estimated Total Cost) ] $ $ 8

Personal Services

Current Expense

Repairs and Alterations NC IMPACT
Equipment

Other

2. Explanaticn of Above Estimates: WNo change in Department administration.

3. Objectives of These Rules:
These amendments revise current legislative rules to be consistent
and equivalent with recent federal revisions of the NPDES program
related tc coal mining facilities.,

4, Explanation of Overzll Econocmic Impact of Proposed Rule.

A. ©Eccnomic Impact on State Government: No impact

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific Groups of Citizens: No impact

C. Economic Impact on Citizens/Public at Large: No impact

Date: August 12, 1987

’ Ax%éjzld R. Potesta

Director




DATE: August 12, 1987
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: West Virginia Department of Natural Resources

LEGISLATIVE RULE TITLE: WV/NPDES Regulations for
Coal Mining Fecilities

1. Authorizing statute(s) citation:

West Virginia Code Chapter 20, Article 1, Section 7

2. a. Date filed in State Register with Notice of Hearing:

June 2, 1987 and June 26, 1987

b. What other notice, including advertising, did you give of
the public hearing?

An cfficizl Department News Release was sent tc all West
Virginia newspapers and radio and television stations.

c. Date(s) of hearing(s): July 29, 1987

d, Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached X No comments received

Comments received, amendments, and reasons for amendments
appear in the Response to Comments filed with the agency-
approved proposed Legislative Rule. WNo interested person
attended the public hearing.

e. Date you filed in State Register the agency-approved
proposed Legislative Rule following public hearing:

August 12, 1987

f. Name and phone number of agency perscon to comntact for
additional informaticn:

Mr. Demnis H. Treacy or Mr. Jeffrey E. Herrcld
Director's Office of Regulatory Affairs
348-2761




If the statute under which vou promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

NOT APPLICABLE

a. Give the date upon which you filed in the State Register
a notice of the time and place of a2 hearing for the taking
of evidence and a general description of the issues to be
decided.

b. Date of hearing:

c. On what date did you file in the State Register the
findings and determinations required together with
the reascons therefor?

d. Attach findings and determinations and reasons:




PREAMBLE FOR AGENCY-APPROVED AMENDMENTS TO LEGISLATIVE RULES
DEPARTMENT OF NATURAL RESQURCES
WV/NPDES REGULATIONS FOR COAL MINING FACILITIES

REGULATIONS: Department of Natural Resources, 3erizs 30, WV/NPDES
Regulations for Cozl Mining Facilities

AUTHORITY: West Virginia Code, Chapter 20, Article 1, Section 7

ACTION: Approved Rules

SUMMARY: The Department is approving amendments to- its WV/NPDES
regulations for coal mining facilities (Series 30} in order to conform
Wwith federal regulatory changes promulgated on the following dates:

fugust 8, 1984 {49 F.R. 31842)
September 26, 1984 (49 F.R. 38046)
January 37, 1885 (50 F.R. 4813)
February 16, 1985 (50 F.R. £340)
February 27, 1985 {50 F.R. 7912)
October 9, 1985 (50 F.R. 41305)
ipril 30, 1986 (51 F.R. 16030)
July 28, 1986 (51 F.R. 269391)

SUPPLEMENTAL INFORMATICON: Today's rulemaking entzils the amendment of
current 3State regulations to incorporate federal revisions of NPDES
regulations governing coal mines and related facilities, The United
States Environmental Protection Agency (EP&) promulgated amended
federal NPDES regulations on the dates cited in preceding paragraph,
Failure te  amend the Department's WV/NPDES regulations to be
consistent and eguivalent to the federal provisions could result in =
loss of State primacy over the administration of the NFDES program,
Fromulgation of these rules alse Tuifills a condition of an agreement
between the EPA and the State.

Today's filing includes the following amendments te Series 30:

Series 30 Section Description of Text Revigion
1.7 Inserts new date of May 29, 1987 in place of
Incerporation April 24, 1986 to bring federal statute and
by Reference regulation citatlons up to date.
3.5.5 Inserts new Section 3.5.5 Permits Issued

{permit duration) after July 1, 1984.
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£.5.2.F Corrects typographical errors in text and adds
(application new Sectiens 4.5.2.f£,.1.4,viii -~ 4.5.2.£.1.B
requirements) consistent and equivalent to federal provisions.
b 5.2.£.3.8 Deletes old text "unless the applicant...”
{application . Inserts new text "For every pollutant..."
requirements) at the end of this subsection.

4,5.2.£.3.B Inserts new text "If an applicable
(application effluent...”" at the end of this
reguirements) subsection,

§.5.2.n Deletes the phrase 'during the next five (5)
(application years." Inserts new texzt "The Director
requirements) may... " at the end of this subsection.

5.3 ' Corrects typographical error in header title,

(permit oonditions)

E.13.4.d.1 Inserts the phrase "on z routine or freguent
(permit conditions) basis" intoc this subsection.

5.13.4.d.2 Inserts new Section 5.13.4.d.2. Renumbers old
(permit conditions) text as new Section 5.13.4.d4.3.
7.2 Deletes old text "the total metal...'" Inseris
{caleulating the phrase "the total recoverable metal,.."

permit conditions)  into this subsection.

7.7 Deletes old text and inserts new Section 7.7.
{net limitations)

8§.2.3.b.3.4.1i1 . Inserts the phrass "unless the =ffluent limita-
(mz jor modifi- tion guidelines allow for a different time
cations) period" at the end of this subsesction.
11.2.8 Inserts new Section 11.2.8.d. Renumbers old
(fact sheet) text as new Section 11.2.8.e.
4.1 Deletes old text of Section 14.1.2.b, renumbers
{variances) old Section 14,71.2.c as new Section 14.1.2.bh,

and adds new Section 14.1.3.

1.2 4dds new Section 14.2.3.
{(variances) o T
Appendiz C Corrects typographical error in chemilcal listing.
{Qrganic Toxice
Pollutants)

30preamble _




4 comparison of amended state regulatory provisions and the Cfederal
revisions follows:

Series 30 ug C,F.R, Date of Federal
Section Section Revision
3.5.5 . 122.u48(d);122.46(e) 8/8/84
4.5.2.f 122.21(n)(#);122.21(k)(5) 7/28/86
4.5.2.£.3.4 122.21(g) (7){i1i)B 9/26/84
4.5.2.£.3.B 122.21{g)(7){iii)a 9/26/84
4.5.2.n 122.21(g){(8) 9/26/84
5.3 122.41(¢c) 2/19/85
5.13.4.4.1 122.42(a)(1) 9/26/84
5.13.4.4.2 Co122.k2(a)(2) 9/26/84
7.2 .. .o 122.45(e) 9/26/84
7.7 122 .45(g) 9/26/8l
8.2.3.b.3.4.111 434,65 | 10/9/85
11.2.8 125.3(c)(2);{e) (3} 9/26/85
14,1 124.62(b);12L.62(e) 4/30/86
14.2.3 ' 124.62(8) 4/30/86
ippendix C dppendix D to Part 122 . 2/19/85

The Department has recelved many inguiries over the past two years
regarding our authority to promulgate regulations and operate the
WV/NPDES program related to coal mining facilities in light of the
passage of the West Virginia Energy Act. An explanation follows.

On May 30, 1985, the Director of the Department of Natural Resources
(DNE) received  approval from +the United States Environmental
Protection Agency (EPA) to administer that portion of the NPDES
program relating to 'coal mines, preparation plants and refuse and
waste therefrom." The Director's authority for this approval was
provided under W. Va, Code §20-6-43, which transferred authority to
implement the entire Water Pollution Control Act (Article 54) for this
category of sources from the Chief of the Divislon of Water Resources
to the Director.
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In 1985, the West Virginia Energy Act (WVEA} created the Department of
Energy (DOE). Passage of the WVEA did not immediately affect the
administration of the WV/NPDES program related to coal mining
facilities. By its terms, the WVEA delayed DOE administration of the
WV/NPDES program until the EPA approved the transfer of the program
from ths DNR to the DOE. (See W. Va. Code §§22-1-16, 22-1-20, and
22A-3-40). Thus, until the EPA apprcves the transfer of program
responsibility from the DNE to the DOE, the program remains the
responsibiiity of the Department of Natural Resourcses.

The zuthority te promulgate regulaticns for the program 1s granted to
the Director under W. Va., Code §20-1-7(30), which gives the Director
authority to promulgate rules "to implement and make effective the
powers and duties vested in him by the provisions of this chapter.”
The Director derives his authority Lo implement the WV/NFDES program
for coal mining facilities from W. Va. Code §20-6-43,

Confusion concerning our authority arises because the Legislature
repealed Article 6 when 1t passed the WVEA. The Department has
received a legal iInterpretation frem the O0Office of the Attorney
General that the repezl of Article 6 is not yet effective pursuant to
the delayed effective provisions discussed above, Any other
interpretation of the law would result in the Director losing the
authority to implement the WV/NPDES program prior to assumption of
that zutheority by the DOE - a resullbt which 1s inconsistent with the
legislative intent c¢f the WVEA,

RESPONSE TO COMMENTS: A joint public hearing was held on July 29,
1987 in Charleston concerning propesed rules filed on June 2, 1987 and
June 26, 1987. Written commenis were received until the close of
business on July 31, 1987. Although nc interested person attended the
publie hearing, oral or written comments were submitted to the
Department by two interested parties. Those ccmments and the
Department's responses are listed below.

Section 4.1

Comment: One commenter notes that reference to "the provisions of
Section 3.1.3" 1z no longer valid =zince the pertinent exception has
been struck from these regulations and replaced by new, unrelated
text, The commenter therefore recommends that reference to Section
3.1.3 be struck from Section 4.1,

Response: Corrected as recommended by the commenter,

Section #.5.1,.e

Comment: One commenter states that the EPA uses the phrase "zl

relevant parties" vrather than the phrase "(o)ther relevant parties'
and recommends adopticn of the EFA language.

Response: Corrected as recommended by the commenter,
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Seetion #.5.2.£.1.4.1 _

Comment: One commenter suggests that '"{BOD)" be added at the end of
this subsection, ;

Response: "({BOD-8day)}'" has been added at the end of this subsection.

Seatien 4.5.2.F.3.A

Comment: One commenter notes that reference to "Table II of Appendix
D" was iInadvertently  reproduced Irom the citation in the Federal
Register and should instead read "Appendix C."

Response: Corrected as recommended by the commenter.

Section 14,1.2.c

Comment: One commenter states that the EPA has declared CWA Section
302(b}(2) to be inapplicable in state programs, holding that the EPA
Adminisirator alone can exercise the provisions of that section. The
commenter adds: "3Since you cite 40 CFR 125, Subpt. D, I suppose you
want to reference 301{b}{1}{A) and 301(B)(2){4A and E) of the 'Gct'."

Response: The Depariment has verified that Section 14.1.2.c has been
correctly adopted from 40 C.F.R. 124.62 and that federal regulations
do empower the Director to take the actions outlined in Section 14 of
these regulations. The language of Section 14.1.2.¢ is identiecal to
the language of 40 C.F.R. 124.62(1h)(2) except for the parenthetical
reference to Subpart D. To avoid further confusion, the Department
has struck this reference from its regulations.

Ul
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West Virginia Administrative Regulations
Department of Natural Resources i om

Series 30 o

WV/NPDES Regulations for Coal Mining Facilities - /',
Legislative Rules R

Section 1. GENERAL.

1.1. Scope and Purpose. These regulations establish reguirements
implementing the powers, duties and responsibilities of Article 54 of
Chapter 20 of the West Virginia Code with respect to all coal mines,
preparation plants and all refuse and waste therefrom in the State
which are vested in the director pursuant to W. Va. Code §20-5-43,

1.2. Authority. These regulations are promulgated by the director
under the authority of Chapter 20, Article 1, Section 7(30) of the
West Virginia Code.

1.2. Effective Date. --
1.4, Filing Date. --

1.5. Applicability. These regulations shall apply te 211 coal mines,
preparation plants and refuse and waste therefrom as defined herein.
These regulations also establish a transition program for those
pending Arsieie--54-NRPES Article 54 permit appliecatlions for which a
draft permit has been prepared.

1.6. Invalidity. If any provision of these regulations or the
application thereof Lo any person or circumstance is held invalid,
then such invalidity shall not affect other provisions or applications
of these regulations.

1.7. Incorporation by Reference. Whenever rederal statutes or
regulations are incorporated into these regulations, the reference is
to the statute or regulation in effect on Apeil-24;-3086 May 29, 1987.

1.8. Promulgation History. The--regulabions--in--thig--geasior These
regulations originally became effective on the 30th day of May, 1985,
that being the date on which the Governor issusd a proclamation
stating that final approval of the partial transfer of the National
Pollutant Discharge Elimination System {NPDES) established under the
federal Clean Water Act contemplated by W. Va. Code §20-6-43 kas had
been given by the Administrator of the United States Envirconmental
Proteciion Agency. The-griginat-effentive-dake-a9f-5hesc-resulations
as--pepropulgakbed--pursuant---50---hogislabive-—-aubhorizabicn---£1086
begistative--Sessions-SB-4343-was-April-24.-1086+ Amendments to these
regulations were made effective on 4pril 24, 1986 and on May 29, 1937.

1.9. Confliet of Interest. The director or his authorized
representative who has or shares authority to approve all or portions
of permits, either in the first instance or as modified and reissued,
shall not be a person who receives or has during the previcus twe {2)
years received, a significant portion of income directly or indirectly
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from permit holders or applieants for a permit.
1.9.1. For the purposes of this paragraph:

1.9.1.a. "3Significant portion of income" means five thousand dollars
{$5,000) or ten percerdt or more of gross personal income for a
calendar year, whichever is less, except that 1t means fifty percent
or more of gross persconzal income for z calendar year if the recipient
is over sixty (60) years of age and is receiving that portion under
retirement, pension, or similar arrangement.

1.6.7.2. "Permit holders or applicants for a permit" does not include
any department or agency of the State.

1.9.1.a. "Income" includes retirement benefits, consultant fees, and
stock dividends. '

1.9.1.4d. Inccme is not regceived "directly or indirectly from permit
holders c¢r applicants for a permii" when it is derived from mutual
fund payments, or from other diversifled investments for which the
recipient does not know the identify of the primary scurces of income.

Section 2. DEFINITIONS.

The definitions set forth in Chapter 20, Article 54, Section 2 of the
West Virginia Code shall apply to these regulations along with the
fellowing definitions, unless the context clearly indicates ctherwise.

2.1, "Administrator" means the administrator of the United States
Environmentzl Protection Agency, or an authorized representative of
the administrator.

2.2. "Applicable Standards and Limitations" 1means all State,
interstate, and federal standards and limitations tc which a discharge
or a related activity 1is subject under the Clean Water Act (CWA)
Sections 301, 302, 303, 304, 306, 307, 308, 403, and 405 and Article
54, including effluent limitaticns, water gquality standards, standards
of  performance, toxie effluent standards or pronibitions, best
managemeni practices, and pretreatment standards.

2-%--YApplieakion”-means-a-WV/NRBES-applieation-as-defized-in--Seebion
S-48-of-5hese-regulabions-

2-4: 2.3. "Article 5A" means the West Virginia Water Pollution Control
Act, Article 54, Section 1 et seg. of Chapfter 20 of the West Virginia
Code. o '

2-5- 2.4. "Average Monthly Discharge Limitation" means the highest
allowable  average of daily discharges over a calendar month,
calculated as the sum o¢f ail daily discharges measured during a
calendar month divided by the number of dally discharges measured
during that month.

2-6< 2.5. "Best Management Practices" or "BMPs" means schedules of
activitlies, prohibitions of practices, maintenance procedures, and
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other management practices to prevent or reduce the pellution of
waters of the State. BEMPs may ineclude treatment requirements,
operating progedures, and practices o conbtrol plant site runoff,
splilage or 1leaks, sludge or waste disposal, or drainage from raw
material storage.

2:7+ 2.6, "Clean Water Aet™ or YCWA"™ means Publiec Law 92-5300, as
amended by Public Law 35-217 Public Law 95-576; 33 U.S.C. §1251 et
seq. (formerly referred t0o as the Federal Water Pollution Control fct
or Federal Water Polluticn Control Aect Amendments of 1872).

2-8- 2.7. "Continuous Discharge" means =z discharge which  occurs
without interruption throughcut the operating hours of the facility,
exeept for Infreguent shutdowns for maintenance, process changes, or
other similar activities.

2-0- 2.8. "Coal Mines, Preparation Plants, and All Refuse and Waste
Therefrom" means any point source covered under 40 C.F.R. Part 434 and
any coal mine, eoal preparation plant, ¢ecal preparation plant
assoclated areas, refuse pile, c¢oal waste pile, or other related
activity including any related sewage treatment facillities and bath
houses required to have a permit under CWA or Article 54, but
exciuding dredging opesrations or the extracticn of coal inecidental to
the exztragtion of cther minerals where coal does not exceed sigteen
and two-thirds percent of the tonnage of minerzls removed for purposes
of commercizl use or sale,

2+49- 2.9. "Coal Mine" or "Mine" means the aresa, and any related
structures, on and teéeneath land, used or disturbed in activity related
to the extraction, removal or recovery of coal.

2+13+ 2.10. "Coal Preparation Plant" means a facility where coal 1is
subjected to cleaning, concentrating, or other processing or
preparation in order to separate coal from its impurities and is
loaded for transit to a consuming facility.

2-32- 2.11. "Coal Preparation Plant Associated Areas" means the coal
preparation plant yards, iIimmediate access roads, coal refuse piles,
tipples, lcadouts, and coal storage piles and facilities,

2-43: 2.12. "Daily Discharge" means the discharge of =z pollutant
measured during a calendar day or within any specified period that
reasonably represents the calendar day for purpeses of sampling, For
pellutants with limitations expressed in units of mass, the daily
discharge is caliculated as the total mass of the pecllutant discharged
over the day. For peollutants with limitations expressed in other units
of measurement, the daily discharge is calculated as the average
measurement of the pollutant over the day.

2-44: 2.13. "Discharge" when used without qualification means the
discharge of 2 pollutant.

2-18+ 2.14. "Discharge of a Pollutant" means:

2-18-1- 2.14.1. Any addition of any pollutant or combination of
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pollutants to waters of the State from any point source; and

2-18-2- 2.14.2. This definition includes additions of pollutants into
waters of the State from: surface runoff which is collected or
channelled by man; discharges through pipes, other conveyances owned
by a person. which do not lead to a treatment works; and discharges
through pipes, sewers, or other conveyances leading into privately
owned Ereatment works. This term does not include an addition of
pollutants by any indirect discharger, N

2:46: 2.15. "Discharge Monitoring Report" or "DMR" means the form(s)
prescribed by the director and approved by EPA for the reporting of
self-monitoring results by permittees under WV/NPDES.

2-1%s 2.16. "Draft Permit"™ means a document prepared under Section
10.1 of these regulations indicating the director's tentative decision
toe issue, medify, relssue, suspend or revcke a permit.

2-18- 2.17. "Effluent Limitation™ means any restriction established
under State or federal law on quantities, discharge rates and
conceentrations of pollutants which are discharged from point sources
into waters of the State.

2:39--"Effiucni~Limitations-Guidelinest-means-a--preglation--publisked
by---5he--Admirnisbrabor--ynrder--CWA--Scesion-~30ULbr-—ar--CWA--Seekion
301Lb3L13LBr-59-adepb-opr-provige——-offluehi--limibabions--or~~loveis--of
effruens--guatiby--abbainable--Shrough-She-appliicabion-of-seeordary-on
equivaienb-Ereabmert-—-Kopr-she-eoal--indussry--5hese--preguiabions--are
published-aE~40-C-E-R---Rarsg-LU3U-apd-133-

2.18. "Effluent Limitations Guidelines" means a regulation

ublished
by the Administrator to adopt or revise effluent limitations under CWA
Section 304(b) or to adopt or revise levels of effluent guality
attainable through the application of secendary or equivalent
treatment under CWA Section 301(b){1){(B). For the ecal industry, such
regulations are published at 40 C.F.R. Part 434, Sewzge facilities
governad by these regulations are coversd under 40 C.F.R. Part 133,

2-20- 2.19. "Environmental Protection Agency" or "EPA" means the
United States Environmental Protection Agency.

2-24: 2,20, “"Ezisting Source" means any cozal mine, preparation plant
and all refuse or waste therefrom:

2-2%z3<s 2.2001. From which there is or may be a  discharge of
pollutants which commenced prior to September 19, 1977; and

2rxz2dz2- 2.20.2, Which is not a new source.

2-22= 2.21. "Facility" or "Activity"™ means any ceoal mine, preparation
plant and all refise and waste therefrom or any cther facility or
activity (inecluding land or appurtenances thereto) that is subject to
the proviscns of these regulations.

2-2%- 2.22. "General Permit" means a WV/NPDES permit authorizing a

30c02119872 B i




category of discharges within a geographical area.

2-24- 2.23. "Hazardous Substance" means any substance designated under
40 C.F.R. Part 116 pursuant to CWA Section 311.

2+35+ 2.24, "Indirect Discharger" means a nondomestic  discharger
introducing pollutants to publicly owned treatment works,

2-26+ 2.25. "Interstate Agency" means an agency of twoe cor more states,
ineluding West Virginia, established on or under an agresment or
compact approved by the Congress, or any other agency of two or more
states inecluding West Virginia, having substantial powers or dutiles
pertaining to the control of pollution as determined and approved by
the Administrator under CWA and regulations premulgated thereunder.

2-2%7- 2.26. "Major Facility" means any WV/NPDES facility or activity
eclassified as such by the director or by the Regional Administrator in
conjunction with the director.

2-28- 2.27. "Maximum Daily Discharge Limitation" means the highest
allowable daily discharge. '

2-:29- 2.28. "National Pollutant Discharge Elimination 3ystem™ or
"NPDES" means the national program for issuing, denying, meodifying,
revoking and reissuing, suspending, revoking, menitoring and enforcing
permits, and imposing and enfeorcing pretreatment requirements under
CW& Sections 307, 318, 402, and 405, including any approved State
program.

2-20- 2.29. "New Source" means any cecal mining facility covered under
40 C.F.R. Part 434, including an abandoned mine which is being
remined, the construction of which is commenced after the date of
promulgation of a new sSource performance standard (NSP3) or of the
proposal of a NSPS which iIs subsequently promulgated iIn accordance
with Section 306 of CWA or which is determined to constitute a major
alteration. :

2:30<4+ 2.29.1. In making the determination ¢f major alteration the
director shall take into account whether one or more of the following
events resulted in a new, altered, or increased discharge of
pollutants after the date of a new source performance standard or of
the proposal of a néw source performance standard subsequently
promulgated in accordance with Section 306 of CWA in connection with
the facility covered under 40 C.F.R. Part 434 for which the WV/NPDES
permit is being considered:

2:20z1-a<- 2.29.%1.a. Extraction of a coal seam not previously extractead
by that mine;

2+38-4<b< 2.29.1.b. Discharge into a drainage area not previously
affected by wastewater discharge from the facility covered under 40
C.F.R. Part 434,

2:30<%-exr 2.29.1.¢. Extensive new surface disruption at the mining
operation;
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2:309<4-d- 2.29.1.d. A consiruetion of a new shaft, slope, or drift.

2-20-2% 2.29.2. For a preparation plant or associated areas under 40
C.F.R. Part U434, =z new source shall be a preparation plant or
agsociated area, the construction of which is commenced after the date
of promulgation of & new source performance standard (NSE3) or of the
propesal of a NSPS which 1s subseguently promulgated in accordance
with Section 306 of CWA, and which meets the criteria of 3ecticn 12.3
of these regulations.

2-3973+ 2.23.3. No provision in this definition shall be deemed to
affect the eclassification of a facility as a new source which was so
classified under previcus EPA regulations, but would not be classified
as a new source under this definition. Nor shall any provision in
this definition be deemed to affect the standards applicable to such
facilities, exXcept as provided in Section 12.3 of these regulations.

2-3%+ 2,30, "Operator" means any persen, firm, or company who Lis
granted or who should obtain a WV/NPDES permit.

2-22: 2,31, "Cuner” means the owner of the facility subject to
regulation.

2+33+: 2.32. "Point Sourece" means any discernible, confined and
discrete conveyance, ineluding, but not limited to, any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container, rolling
stock, or vessel or other fleoating craft, from which pellutants are or
may be discharged.

2-34- 2.33. "Privately Owned Treatment Works" means any device or
gystem which is used to treat wastes other than the owner's wastes and
is not a POTW.

228+ 2,34. "Process Wastewater" means any wzter which, during
manufacturing or processing, comes into direct contact with or resulis
from the production or use of any raw materizl, intermediafe produest,
finished product, byproduct, or waste product.

2-36- 2.35. "Proposed Permit" means a WV/NPDES permit prepared after
the close of the comment periocd (and, when applicable, any public
hearing) and which is sent to EPA ({pursuant to the Memorandum of
Agreement) for review before final issuance by the director.

2+3%+ 2.36. "Publiely Owned Treatment Works" or "POTW" means any
device or system used in the treatment ({including recycling and
reclamation) of municipal sewage or industrial wastes cof a 1liquid
nature which is cowned by a state or municipality, public service
district, sanitary district, or other public body. This definition
includes sewers, pipes, or other conveyances only if they convey
wastewater to a PCIW providing treatment.

2-28- 2.37. "Recommencing Discharger™ means a source which recommences
discharge after terminating operations.

2-20- 2.38. "Regional Administrator" means the Regional Administrator
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of Regioral--Offiee--{Regien--IZI} Region III of the Environmental
Protection Agency, cr an authorized representative.

2-48+ 2,329. "Reissuance" means the lssuance of a permit to a facility
which has a previously issued effective permit and ineludes automatic
revocation of the previously lsszsued permit,

2-U4- 2.4C. "Schedule of Compliance" means a schedule of remedial
measures in a WV/NPDES permit, including an enforceable seguence of
interim requirements (for example, actions, operations, or milestone
avents) leading to compliance with CWA, Article 54, and Shkeir
regulations promulgated thereunder.

2-42; 2,41, "Secretary" means the Secretary of the Army acting through
his Chief of Engineers.

2-43. 2,42, "Site" means the land or water area where any facility or
zctivity is physically located or conducted, including adjacent land
used in connection with the facility or activity.

2-44+ 2.43, "State" means the State of West Virginia.
2-45- 2,44, "Total Dissolved Solids" means the total dissolved

(filterable) solids as determined by the use of the method specified
in 4C¢ C.F.R, Part 136.

2-46+- 2,45, "Toxic Pollutant" means any pollutant listed as a toxic
under CWA Section 307(a){1) (see Appendix A of these regulations).

247 2,46, "Variance" means any mechanism or provision under CHWA
Secticns 301 or 216 or under 40 C.F.R. Part 125 or in the applicable
affluent limitations guidelines which allows modificaticen to or waiver
of the generally applicable effluent limitation reguirements or time
deadlines of"  CWA. This includes provisions which allow the
establishment of . alternative limitaticns based on  fundamentally
different factors or on CWA Sections 301(ec), 301(g), 301(1),
302(b}{2), and 316(a) where appropriate.

2.47. "West Virginia Surface Coal Miping and Reclamation Act" or
"WVSCMRA" means 4rticle 3 of Chapter 224 of the West Virginia Code.

2.18. "WV/NPDES Application" or "Application" means the forms
prescribed by the director and approved by the EPA for applying for a
permit or permit modification, ineluding any additions, revisions or
modifications te the WV/NFDES forms,

2.4G, "WV/NPDES Permit" or "Permit" means an authorization issued by
the director to Implement the requirements of Article 54 Including
modifications to permits.

2.50. "Wetlands"™ means those areas that are inundated or saturated by
surface or ground water at a frequency and duration sufficient fo
support, and under normal conditicns do support, a prevalence of
vegetation typically adapted for life in saturated seoil conditions.
Watlands generally include swamps, marshes, bogs, and similar areas.
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Section 3. PERMITS.
3.1. Permit Requirement; Ezemptions; Prohibitions.
2.1.7. Except as authorized by a WV/NPDES permit n¢ person shall:

3.1.1.a. Discharge pollutants from a point source asscciated with any
coal mine, preparation plant and all refuse and waste therefrom;

3.7.1.b. Make, cause, or pernit to be made any outlet, or
substantially enlarge or add to the lcad of any existing outlet from a
facility for the discharge of pollutants or the effluent therefrom
into the waters of the 3tate;

3.1.1.c. Aequire, construct, install, modify, or operate a disposal
system or part thereof for the direct or indirect discharge or deposit
of <treated or untreated waste or effluent from any facility into the
waters of the State, or any extension to or addition te such disposal

system;

3.1.1.d. Extend, modify, add to or increase in volume or conecentration
any pellutants or effluent from any point source asscclated with any
facility in execess of the discharges or dispositien specified or
permitted under any existing permit;

3.1.1.e. Construct, install, modify, open, reopen, cperate, or abandon
any coal mine, coal preparation plant, or c¢cal preparation plant
associated areas whenever such facilities have associated with them or
might reasonably be expected to have zsscclated with them a discharge
into or poliution of waters of the State except that a WV/NPDES permit
shall be required for any coal preparation plant regardless of whether
it has, may have or might reasonably be ezpsctad to have a discharge.

3.1.2, & WV/NPDES permit issued pursuant to Section 3 of these
regulations shall be deemed to be a permit issued in accordance with
Article 5& and CWA,

3.1.3. A--WY/NPLES--permib--gkall--nob--be--peguired--for---aetivities
gonduabed-urder-and-in-conforrisy-with-Seakion-96- No facility may be
an indireef discharger,

3.2. Prohibition Against Issuing a WV/NPDES Permit.
3.2.71. A WV/NPDES permit may not be issued:

3.2.7.a. When the conditions of the permit do not provide for
gompliance with the applicable requirements of CWA and Article 54;

3.2.1.b. By the director where the Regional Administrator has objected
to issuance of the WV/NPDES permit;

3.2.1.e. When in the judgment of the Secretary anchorage and

navigation In or on any waters of the State would be substantially
impaired by the discharge;
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3.2.1.d, For the discharge c¢f any radiological, chemical, or
biclogical warfare agent or high level radicactive waste;

3.2.1.e. For any discharge inconsistent with a plan or plan amendment
approved under CWA Section 208(b);

3.2.1.f, Tc a newy source or a neyw discharger, 1 the discharge from
its construction or operation will cause or contribute to the
violation of water guality standards uniess the applicant has met the
requirements of Section 4.5.5. of these regulations or has met the
requirements for z variance under Section 4.5.6 of these regulations;

3.2.1.g8. When the imposition of conditions cannot ensure compliance
with the zpplicable water gquality reguirements of all affected states;
or - : :

3.2.7.h. To 2ny facility which is an indirect discharger.

3.3. Denial of Permits., WV/NPDES permits may be denied for
noncompliance with Article 5A or these regulations including the
reasons specified in Section 8.4 of these regulations or when a
surface mining permit under Arsisle-8 WYSCMRA has been denied. In the
cage of an zpplication for reissuance an outstanding violation of an
existing permit 1s grounds for denial. Any denial of the WV/NPDES
permit is appealable to the State Water Resources Board pursuant to W.
Va. . Code §20-6-43{d) .and in accordance with the procedures and
authority of W. Va, Ccde §20-54-15,

3.4, Effect of a Permit.

3.4.1. Except for any tecxie effluent standards and prohibitions
imposed under CWA Section 307, compliance with a permit during its
Cerm constitutes compliance, for purposses of enforcement with CWA
Sections 301, 302, 306, 307, 318, 403, and 405 and Article 5A.
However, a permit may be modified, reissued or reveked during its term
for cause as set forth in Section 8 ¢f these regulations.

3.4.2. Issuance of a WV/NPDES permit does not convey any property
rights of any sort, cor any exzclusive privilege.

3.5. Duration and Transferability of Permits.

3.5.1, Duration. WV/NPDES permits shall be effective for a fixed term
not to exceed five (5) years. The director may shorten the term of a
WV/NPDES permit to ensure that expiration dates of the WV/NPDES permit
and the Artiele-b-zurface-mining-permis permit  Issued under WVSCMERA
coincide, but a WV/NPDES permit may not bde shortened to less than
three and one-half years for the sole purpose of reconciling
expiration dates of 4psieie-6 WVSCMRA and WV/NPDES permits unless the
permittee agrees. .

3.5.2. Extension. A4 WV/NPDES permit may be extended by the director
for a period not to exceed eighteen {18) months beyond its expiration
date 1f the applicant has made a timely and complete application for
permit reissuance. Timeliness of an application for permit reissuance
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is governed by Section U4.4 of these regulations. A& complete
application for the purpose of this extension shall mean that the
required number of copies of the application were submitted, including
the filing fee of fifty dollars ($50.0C), the application questicns
are sufficiently answered except those regquired by Sections 4.5.2.f,
4,5.2.g, and L4.5.2.1 of these regulations, and the application forms
were signed as required under Section 4.7 of these regulations, A
determination of the =zpplication's completeness as set forth in
Section 4.3 of these regulations shall not preclude the directer from
requesting additicnal information from the applicant during the
subsequent substantive review. Permits extended under Section 3.5.2
of these regulations remain fully effective and enforceabls, When a
WV/NPDES permit is reissued the existing permit is automatically voild.

2.5.3. Transfer of Permits. Permits may be <transferred from a
permittee to a new operator py either modifying an existing permit
pursuant to Secticn 8.2.3.2.4 of these regulations, relssuing the
permit under Section 8.3.3.c of these regulations or by an automatic
transfer under Section 3.5.4 of these regulations. In transferring a
permit from a permittee to =a new operator, the director shall
determine that the proposed permittee has all necessary permit
responsibility,

3.5.4. Automatic Transfer of Permits. Any permit may be automatically
transferred to a new permitiee if:

3.5.4.a. The current permittee notifies the director, on the forms
preseribed, £PR-1943 at least thirty (30) days in advance cf the
proposed transfer date; and

3.5.4.b. The notice includes a written agreement between the existing
and proposed permittee containing a proposed date for transfer of the
permit and explaining the extent of permit responsibility, coverage,
and liablility between them; and

2.5.4.¢c., Tke-puopesecd--permitbce--compiies--wibth--8cebicrn--2-40-4-~and"
2-10-8--pf-these-vreguiatierns The director does not notify the existing
permittee and the proposed new permittee of his intent:

3.5.4.e.1, Te deny the transfer request, or
2.5.4,¢.2. To require the transfer through permit modification, or

3.5.4,¢.3. To require the transfer through reissuance and require a
new application be filed rather than approving the transfer; and

3.5.4,.¢c.4, Notification under Section 3.5.4.c of these regulations is
not received by the permittee and proposed new permittee within Ehiesty
£203--days--afber-peeecipt-of-proof-of-publicabion~When-Ehe-Erarsfepr-1is
effeetive-on-ske-dase-spegificd-in-sthe-agrocment-peguired-~by--8ecetion
2:E5-Ul-p-ef-5hege-vegulations forty-five {45) days after receipt of the
current permittee's notification under Section 3.5.4.a of these
regulations.

3.5.5. Permits Issued after July 1, 1984. A permit may be issued to
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expire on or after the siatutory deadline set forth in CWA Sections
201(b){2)(4), 301(b3{2){C}, and 301(L)(2)(E) (July 1, 1984) if the
permit inciudes eoffluent limitations to meet the requirements of CWA
Sections 307(b)(2)(&), 301{p)(2)(C), 301(b)(2)(D), 301(b)(2)(E), and
301{h)(2)(F), whether o¢r not applicable effluent limitations
guidelines have been promulgated or approved. A determination that a
particular discharger falls within a given industrial category for

purpeses of setting a permit expiration date under this paragraph is
not conciusive as to the discharger's inelusion in that industrial
category for any other purposes, and does nct prejudice any rights to
challenge or change that inelusion at the time that Z permif bhased on

that determination is formulated.

3.6. NPDES Permits Issued by EPA and the Chief of the Division of
Water Resources.

3.6.1. The director shall administer and enforce all WV/NPDES or
Article 5A permits relating to coal mines, preparation plants and all
refuse and waste therefrom issued by the chief,

%.6.2. The director shall administer and enforce zll NPDES permits
relating to <ozl mines, preparation plants, and all refuse and waste
therefrom that have besn adopted by the chief prior te the original
affesptive date of this--seebiern these regulations (May 30, 1985),
provided that in the event of a conflict between an adopted NPFDES
permit and a WV/NPDES permit or Article 54 permit the more stringent
provisicns shall apply.

3.6.3. The director may adopt as WV/NPDES permits all NPDES permits
relating to c¢oal mines, preparation plants and all refuse and waste
therefrom issued by the Reglonal Administrator which are transferred
by the Regional Administrator and accepted by the director. Acceptance
of an NPFDES permit from the Regional Administrator shall not supercede
any permit previously issued under Article 54, All provisions of both
permits shall be in forece, except that, in the event of a conflict,
the more stringsnt previsions shall zpply. All permits relating to
the same facility shall be deemed consolidated and considered as a
single permit £for the purposes of reporting, administration and
enforcement.

3.6.4. Unexpired permits previcusly issued under Article 54 shall be
void whenever =z new WV/NPDES permit is issued for the same facility.
iny unexpired NPDES permit issued by the EPA shall not be enforceable
by the director upon the issuance of a new WV/NPDES permit for the
same facility.

3.7. Transition and Consolidation Program for WV/NPDES and Avsiele--6
WVSCHMRA Permits.

“3.7.1. Transition. 4ny WV/NPDES or Artiecle 54 permit already in
public notice pursuant tc Article 54 on the original effective date of
these regulations (May 30, 1985) shall continue to be processed by the
Division of Water Resources; however, the director will be the permit
issuing authority for any such permit recommended to be issued by the
chief of the Division of Water Resources.
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3.7.2. Consolidation of Permit Processing.

3.7.2.a. Whenever a facility requires a permit under both Arsiele--b
WUSCMRA and Artiecle 54, processing of two or more applieations for
those permit may be consolidated.

3.7.2.b. Whenever the permits are jointly noticed, the public hearings
under Secticn 9 of these regulations and informal conferences under W-
Var--Cede-§20-6-26 WVSCMRA may be held on the same day.

3.7.2.c. The final permits may be issued together. They need not be
issued together 1if, in the judgment of the director, jJoint Issuarnce
would result in unreasonable delay Iin the issuance of sre-sr--mope--of
the WV/NPDES permit,

3.7.2.d. Wnenever z facility or activity requires additicnal permits
under both of the statutes covered by these regulations, the dirsctor
may cocrdinate the expiration date(s) of the new permit(s) with the
expiration date(s) of the existing permit(s) so that all permits
egpire simultaneously subjeect to the provision of Secticn 3.5.1 of
these regulations, Processing of the subsequent zpplications for
renewal permiis may then be consolidated.

3.7.2.e. Any permittee who has either an NPDES, WV/NPDES, or Article
54 permit must apply for reissuance in accordance with Section #.4.1
of these regulations. If such permif expires within eighteen (18)
months of the expiration of the Arsiele-6 WVSCMRA permit then such
permit will auvtomatically be given an extensiocn to the expiration date
of the surface mining permit provided the permittee complises with
Section 3.5.2 of these regulations,

3.7.2.f. &ny permlittee who has either an NPDES, WV/NPDES, or Article
54 permit which will expire within eighteen (18) months after the
expiration of am-Apbieie-§ a WVSCMRA permit for that facility must
apply for the reissuance of the NPDES, WV/NPDES, or Article 54 permit
when requesting renewal of the surface mining permit pursuant to
Scetion-2¥ WVSCMRA.

Section 4. APPLICATICN FOR PERMITS.

L1, Duty to Apply. Apy--peprsSeR--Whe--diseharges--or-~-prepases--59
dischapge-pollufanisy-op-whe-propeses-Se-urderiake-any-aabivisy-lissed
in--Secebigr-=-2zlzi--0f--thege--regulationsy~-ard~--WRo-does-ret-have-an
effeabive-permis--for--sueh--discharge--or--aebivisy;--cxeepk-~-perzensy
ecevered--by-genepral-pernits-or-those-povered-by-Seaebienr-2-3-3-05-5khese
pegulationsr-skaltli-submis-a-compicte-appiieasior--in--ske--marnrer--and
ferm--pregeribed-by-the-divreetor-ard-iRn-ageardanec-wikh-5he-appricabie
subscesicns-of-Seesion-d-of-Shege-reguliabionsr Unless covered under a
general permit Issued in accordance with Section 13 of  these
regulations, any person discharging peliutants, proposing te discharge
pollutants, or proposing te undertake any activity listed in Section
3.1.1 of these regulations who does not have an effective permit for
such discharge or activityv shall submit a complete application in the
manner and form prescribed by the directer and in accordance with the

provisions of Section 4 of these regulations,
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4.2. Responsible Party Applies. Wnen a facllity or activity is cwned
by one persen bub is cperated by another the operator shall be the
applicant. The director may require documentation of the WV/NPDES
permit responsibility and liability of the owner and operator and may
propose and issue the WV/NPDES permit to the responsible person(s),
but only after notice to the responsible person{s}, or the director
may refuse to issue the WV/NPDES permit until the responsible person
applies for the WV/NPDES permit.

4.3. Completeness. A&ny person who reguires a WV/NPDES permit shall
complete, sign, and submit te the director a WV/NPDES appliecation. An
application for a permit 1is complete when the director receives an
application form and any supplemental informaticn ineluding maps,
plans, designs, and other application materials which are completed to
the director's satisfaction. The completfeness of any application for a
WV/NPDES permit shzall be judged independently of the status of any
other permit application or permit for the same facility cor activity.
The director shall not begin the preocessing ©of a permit until the
applicant has fully complied with the application requirements.

4.4, Time to Apply.

4.4,1, Reissuance. Any person with an existing WV/NPDES permit shall
submit an application for reissuance of such permit at least one
hundred and twenty (120) days before the expiration date of the
existing WV/NPDES, NPDES, or Article 54 permit,

4. 4.2. Permit to Abandon. Any person proposing to abandon a deep mine
facility under W. Va. Code §20-54-5(b)(6) and Section 3.,1.1.e of
these regulations shall zpply for an abandonment permit at least one
hundred and eighty (180) days prior to sezling of the deep mine. Any
person proposing to abandon a surface mine facility under W. Va. Code
§20-54-5(b)(H) and Section 3.71.%l.e of these ragulations shall apply
for an abandonment permit with a reguest for Phase II bond release
under Seetien-4I WUSCMRA.

4.5. Information Required from Applicants.

4.5.1. Information Reguired from All Appliecants., All applicants for
WV/NPDES  permits  shall provide the director with a complete
application in the manner and on a form prescribed by the director.
The form may require information in additien teo that specified in
Section 4.5 of these regulations.

4.5.1.a. The activities conducted by the applicant which require it to
obtain a permit.

4.5,1.b. Name, mailing address, and location of the faecility for which
the application is submitted.

4.5,1,e. Up to four Standard Industrial Classification (SIC} codes
which best reflect the principzal products or services provided by the
facility.

4,5,.1.d. The operator's name, address, telephone number, ownership
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status, including the name and address of the owner if different, and
status as federal, state, private, publie, or other entity.

4.5.1.e. etker A1l relasvant environmental permits necessary for the
construction or operaticn or both of this faeility sueh as dredge and
f£ill permits under CWA Section 404 and épsiele-6 permits issued under
WVSCMRA.

4.,5.1.f. & topographic map drawn to a reasconable scale and extending
at least one thousand (1000) ~feet beyond the site depicting the
facility and each of its intake and discharge structures; each of its
hazardous waste treatment, storage or disposal facilities; each well
where flulids from the faciliiy are injected underground; and those
wells, springs, other surface water bedles, and drinking water wells
listed in public records or otherwise known to the zpplicant in the
map area, - o '

L.5.2, Information Required from Existing Sources. ALl applieants
(including all applicants for reissuance) for WV/NPDES permits whose
facilities are existing scurces shall also previde the following
infermation to the director:

4.,5.2.a. Outlet Location. For each point source, the latitude and
longitude to the nearest second and the name of the immediate
receiving water and river mile point, For haulroads and on-bench
drainage control, the outlef location shall be considered to be the
lowest downstream discharge point where water leaving the permit area
enters the stream,

4.5.2.b. Line Drawing. A line drawing of the water flow through the
facility with a water balance, showing operatlions contributing
influent to the treatment units and effluent. Similar processes,
operations, or preduction areas may be Indicated zs a single unig,
labeled to correspond to the more detailed 1identification under
Section U.5.2.c of these regulations. The water balance must show
approximate average flows at intake and discharge points and between
units, inecluding treatment units. If a wabter balance cannot be
determined the applicant may instead provide a pictorial description
of the nsture and amount of any sources of water and any ccllection
and treatment measures.

4,5,2.c. Average Flows and Treatment. A narrative identification of
each type of process, operation, or production areaz which contributes
wastewater to the efflusnt for each outlet, inecluding process
wastewater and storm water runoff {inecluding material storage area
runeff), the averags flow each process contributes and a description
of the treatment, if any, ¢the wastewater receives, inecluding the
ultimate dispesal of any solid or fluid wastes other than by
discharge. Processes, operaticns, or production areas may Dbe
desaribed In general terms.

4.5.2.d. Intermittent Flows. If any of the discharges described in
Section U4.5.2.¢ of these regulations azre intermitfent or ssasonal, a
deseription of. the frequency, duration, and flow rate of =each
discharge occurrence (except for sterm water runoff, spillage, or
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leaks).

4.5.2.e. Improvements. If the applicant is subject to any present
requirements or compliance schedules for construction, upgrading or
operation of waste <treatment equipment, an identification of the
abatement project, and a listing of the reguired and projected final
compliance dates.

4.,5.2.f. Effluent Characteristies. Information on the discharge of
pollutants is specified in Sections 4.5.2.f.71 through 4.5.2.f.6 of
these regulations. When "quantitative data" (concentration and mass)
fer a pollutant is reguired, the applicant must collect a sample of
effluent and analyze it for the polliutant in accordance with
analytical methods approved under &2C C.F,R. Part 136, When no
analytical method is approved the applicant may use any suitable
method but must provide a description of the method. Grab samples
must be used for pH, temperature, gyanide, total phenols, total
residual chlorine, oil and grease, and fecal ccliform. For all other
pollutants, 2i-hour composite samples must be used. However, a
minimum of one (1) grab sample may be taken for effluents from holding
ponds or other Impoundments with a retention period greater than
twenty-four (24) hours, and a minimum of one (1) to four (4) grab
samples may be taken for storm water discharges depending on the
duration of the discharge. One grab sample shall be taken in the
first hour (or less; of. discharge with one additional grab sample
taken in each succeeding hour of discharge up to a minimum of four (4)
grab samples for discharges lasting f'our or more hours. In addition,
the director may waive composite sampling for any outfall for which
the applicant demonstrates that the use of an automatic sampler is
infeasible and that the minimum of four (4) grab samples will be a
representative sample of the effluent being discharged. When an
applicant has two or more outlets with substantially identical
effluents, the director may allow the applicant to test only one
cutfall and report that the quantitative data also applies fo the
substantially identical cutlet.

4.5.2.f.1. Mandatory Testing.
4,5.2.£.1.A. Every applicant must report guantitative data for every

outlet for the following pollutants. All levels must be repcrted as
conecentration and as total mass except for femperature, pH, and flow.

4.,5.2.f.1.4.1. Biochemical Oxygen Demand (BOD-3day).
4.,5.2.f.1.4.11, Chemical Oxygen Demand (CQD).

4. 5.2.f.1.4.1ii1. Total Organie Carbon (TOC).
4,5.2.f.1.A.iv. Total Suspended Solids {(TS3},
4.5.2.f.1.4.v. Ammonia (as N).

4.5,2.£.1,4.vi, Temperature {(both winter and summer).

4.,5.2.f.1.4.vii, pH.
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4.5.2.£.1.,4.,viii. Discharge Flow.

4.5.2.£.1.4.ix, Fecal Coliform (if believed present or if sanitary
waste is or will be discharged). o

4,5,2.f.1.A.%. Total Residual Chlorine (if chlorine is used).

4.5.2.£,7.4.xi. 0il and Grease. _

4.,5.2.f.1.B. The-reporsing-reguivencnis-for-biockenpieal-sygsen-demandsy
COB+--TOGr-arnd-ammenin-are-waived-if-gewase-or-bath-kouse-wasse-is-nek
a-parb-gf-5he-efflucnss The director may waive £the testing and
reporting requirements for any of the pollutants or flow listed in
Section 4.5.2.f.1.4 of thess regulations Iif the ‘applicant submits a
request feor sueh a walver before cor with his applicaticn which
demonstrates that information adequate Lo support issuance of a permit
can be obtained through less sfringent reguirements.

4.5.2.7.2. Each applicant contributing to a discharge must report
quantitative data for the pollutants listed in Appendix B of these
regulations in each outlet.

4.5.,2.f.3. Potentially Required Testing. Each applicant must Indicate
whether the applicant knows or has reason to believe that the
pollutant is discharged from the outlet (see Section #.5.2.f.0 of
these regulations) and must report for each cutlet gquantitative data
for the following pollutants:

4.5,2.£.3.4, 411 pollutants listed in Appendix B or Appendix C of
these regulaticns for which quantitative data 1is not otherwise
required under Section 4.5.2.f.2 of these regulations. sriess--the
applieanb--guatifies--for--a--sHatri--PUSznesSs--cxcmpEion-under-Seesion
Lo§-2-g-pf-5hege-regulabionsys For every poilutant listed in  Appendix
E or Appendix { expected to he digcharged in concentrations of fen
{10) ppb or greater, the applicant must report guantitative data.’
Where acrolein, aecrvleonitrile, 2,4-dinitrophencl, or 2-methyl-4,6-
dinitrophenol 1is expected £to be discharged in concentrations of one
hundred (100} ppb or greater, the applicant must report duantitative
data. For everv pollutani expected to be discharged in concentrations
less. than ten (10) ppb, the zpplicant must either submit quantitative
data or briefly describe the reasons the pollutant is expected to be
discharged. Where acrolein, azecrvlonitrile, 2,4-dinitroghenol, or
2-mathyl-4,6-~dinitrophenol is  expected. te  be  discharged in
concentrations less than one hundred (100) ppb, the applicant must
either submit quantitative data cor briefly describe fthe reascns the
pellutant is expected to be discharged. An applicant qualifying for =
small business exemption under Section 4.5.2.g of these regulations is
not required to anzlvze for pollutants listed in Appendix C of these
regulations.

4.5.2.f,3.8B. All polIutants in Appendix D of these regulations. If an
applicable effluent limitations guideline either directly limits the
poliutant listed in Appendix D or, by its express terms, indirectly
limits the pollutant listed in Appendix D through limitations of an
indicator, the applicant must report guantitative data. For every
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pollutant discharged which is not so limited in an effluent
limitations guideline, the applicant must either report guantitative
data or briefly describe the reasons the pellutant is expected to be

discharged.

4.5,2.f.4, Each applicant must indicate whether it knows or has reason
tec bpelieve that any of the pollutants in Appendix E of these
regulations are discharged from each outlet (see Section 4.5.2.f.5 of
these regulations). For every pellutant listed in Appendix E that is
expected to be discharged, the applicant must briefly describe the
reasons the pollutant is expected to be discharged, and reperi any

quantitative data it has for any pollutant.

4,5,2.£.5. Each applicant must report qualitative data generated using
a screening procadure not calibrated with analytical standards, for
TCDD (2,3,7,8-tetrachlorcdibenzo-p-dioxin) if:

4,5,2.£.5.4. He uses or manufactures 2,4,5-trichlorcphenoxyacetic acid
(2,4,5-T); 2-(2,4,5-trichlorcphenoxy) propancic acid (Silvex or
2,4,5-TP); 2-(2,4,5-trichlorcphenoxy)ethyl 2,2-dichloropropionate
{Erbon); 0,0~dimethyl 0-(2,4,5-trichlcrophenyl)  phosphorothicate
{Ronnel); 2,4,5-trichlerophenol (TCP); or hexachlorophene {HCP); or

4.,5.,2.f.5.B. He knows cor has reason tc believe that TCDD is or may be
present in an effluent.

4,5.2.7.6, The requirements in Sections 4.5.2.£.3 and 4.5.2.f.4 of
these regulations that an applicant must provide guantitative data for
certain pollutants known or believed to be present does net apply to
pollutants present in a discharge solely as the result of their
presence in intake water; however, an applicant must report such
pollutants as present. An applicant is expected to "know or Hhave
reascn to believe'" that a pollutant is present in an effluent based on
an evaluation of the expected use, production, or storage of the
pellutant, or on any previcus analyses for the pollutant,

L.5.2.g. Small Business Ezemption. {Coal mines or preparation plants
with a prcbable total annual production of less than one hundred
thousand (100,000) tons per year per mine or plant are ezsmpt from the
reguirements in Section 4.5.2.f.3.4 of these regulztions to submit
quantitative data for the pollutants listed in Appendix C of these
regulations. '

4,5.2.h. Used or Manufactured Tozies. A Llisting of any toxic
pollutant which the applicant does or eupects to use or manufacture as
an intermediate or final product or by-product. durimg-Ske-neub-five
£83-years The director may waive or modify this requirement for any
applicant if the applicant demonstrates that it would be unduly

burdensome to identify easch toxic pollutant and the director has

adeguate information to issue the permit.

4,5,2.1i. Biological Tozicity Tests. An  identification of any
biclogical toxiecity tests which the applicant knows or has reason to
believe have been made within the last three (3) years on any of the
applicant's discharges or on a receiving water in relatioen to a
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discharge.

4.5.2.j. Contract Analyses. If a contract labecratery or ceonsulting
firm performed any of the zanalyses reguired by Section 4,5.2.f of
these regulations, the identity of each laboratery or firm and the
analyses performed,

4,5.2,k. Plan for Abandonment. The information required in a plan for
abandonment pursuant to Section 4.5.4 of these regulations.

1. Discharges into Noncomplying Waters. Compliance with Section
of these regulations,

4.5.2.
4.5.5
4,5,2.,m, Variances. Compliance with Sections 4.5.6 and 4.5.7 of these
regulations 1if applicable.

k.5.2.n. Delayed Submission. In case ¢f reissuance applications, the
director may grant permission to submit the information required by
Sectionsg L.5.2.F, 4,5.2.h, and 4.5.2.1 of these regulations affer the
cermit expiration date. , ,

4.5.2,0. Additional.. Information. In addition to the information
reperted on the application form, applicants shall provide to the
director, at his sp--her request, such other information ag the
director may reasonably require to assess the facility and discharges
from the facility and to determine whether to issus a WV/NPDES permit.
The additional information may include additional quantitative data
and bicassays to assess the relative toxicity to aquatic life of the
discharges and requirements to determine the cause of the toxlielity.

4.5.3. Information Required for New Sources.

4,5,3.,a. 411 applicants for WV/NPDES permits whose facilities are new
sources must submit a complete application for a surface mining permit
under &rtiele-b6-(Scebions-3A-bhreugh-3b3 WVSCMRA and the information
required by Sections 4.5.1 and 4.5,2 of these regulations.
Incorporaticn by reference of material supplied in the Arbiele--6
WVSCMRA application is permissible.

4.,5.3.b. Any new source which is applying for az reissuance permit must
submit an application consisting of the material required by Sections
4.5.1 and 4.5.2 of these regulations.

4.,5,4, Plan for Abandonment and Application to Abandon a Mine.
4.,5.4,2. Deep Mines. The plan for abandonment may  incorporate
information contained in the surface mining permit under Arsieie-6
{pee-Secbien-FA-043 WVUSCMRA, Unless walved in writing in whole or In
part by the director, an applicant for a deep mine under elther
Section 4.5.2 or 4.5.3 of these regulations shall provide a plan for
abandonment which contains the felleowing information:

4.,5.4,2,1. 4 mine map to scale showing among other things:

4.5.4.2.1.4. The proposed mine boundary for the initial five (5} years
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of the mine and the proposed final limits of mining {to be shown in
different colors); thicknass of bharriers against outerop;

4,5,4,a,1.B. Any adjacent deep and strip mines and auger holes and the
thickness of barriers between the proposad mine and adjacent mine or
auger holes;

4.5.4%.2.1.C. Predicted final water elevation in the proposed mine;
L5 4.a,.1.D, Yater level and its elevation in any adjacent mines;

L.5.4 a.1.E. S8eam structural contours at ten (10) feet intervals and
surface elevation contours =zt an interval not to exceed those
available on the latest U.5.G.3. 7.5-minute quadrangle, fault plane
or weak plane; - T

4.5, 4.a.1.F. Proposed location of all mine seals and seciicnal dams if
any;

4,5.4,a.1.G. A1l proposed mine portals and boreholes;
4.,5.4.a.1.H. Surface and seam elevations of all mine openings;
4.5.4.a.1.1. The north line;

4,5,4,a,1.J., General strike and dip direction of the mineral bed and
the average dip.

4.5.4.5,2. If there are mine workings sither below or zbove the mine
workings to be abandoned, Iinformation on whether they are active,
inactive or abandoned; the final limits of mining (to be shown in
different colors on the mine map in Section 4.5.4.a.1.4 of these
regulations); elevation of water pools in these mines; <¢the thickness
and nature of parting between the workings; whether water from the
mine to be abandoned will flow through the adjacent mines or the mines
above or below; and whether water from adjacent mines or mines below
or above will flow through the mine tc¢ be abandoned and, if it willi,
the gquality of the water.

4,5.4,a.3, The type and number of permanent seals proposaed, their
design details and drawings and the materials to be wused for
construetion,

4.5,4,a.4, Whether there will or might reascnably be expected to be a
discharge from the mine after abandonment; the maximum rate of
discharge expected; whether the discharge, LIf any, will neead
treatment; if treatment is reguired the type of treatment proposed and
its details and if treatment will not be required, the reasons for
assuming so. :

4.5,4.a,5. Provisions that shall be made for assuring acceptable water
quality from any discharges after abandenment of the mine. Should the
mine become filled with water, the effect on groundwater quality and
plans to eliminate or minimize the adverse effects Iif any on
groundwater quality.
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4.5.4,a.6. &ny other information which the director may deem necessary
to evaluate the water polluticn petential of the facility.

4.,5,4,a,7. The information required in West Virginiz Administrative
Regulations, Department of Energy, Series 2, Section 74.04.

4.,5.4.b, Other Facilities Requiring Plans for Abandeonment. For all
coal mines other than deep mines, preparation plants, and preparation
plant associated areas, the reclamation plan required under 4drpbiele--6
WVSCMRA shall be the plan for zhandonment,

4,5,4,c. Plan for Abandonment; Reissuance. Unless waived in writing
in whole or in part by the director, in addition Lo the information
required by Sections 4.5.1 and 4.5.2 of these regulations, an
applicant for fthe reissuance of a WV/NPDES permit shall provide
information to update or add tc the information required in Sections
4,5, 4.a and 4.5.4.p of these regulations.

4.,5.4.d. Appliecation for Permit to Abandon.

4.5,4,d,1, For Deep Mines. An application for a permit to abandon
shall contain the information requested under Sections 4.5.4.a and
4,5,4.5 of these regulations updated to show final determinations
which reflects current knowledge on each item, provided that where the
information submitted under Sections U4.5.4.2 zand 4.5.4.b of these
regulations has not signifiecantly changed further updating will not be
required, and the following:

4:5-b-drizar 4.5.4.4.1.4, A statement from the applicant which
predicts the likelihood of a discharge from the abandoned mine.

BoB-d-dsdzbr 4.5.4.4.1.8. At least cne representative cross section
map across the ccal seam and cverburden along a line parallel to the
dip of the mineral bed showing the name and thickness of each strata
above and the immediate strata bslow the mineral bed, the position of
the water table and the directicn of the flow of water, the final
likely 1level of water in the mineral bed on abandonment, and the
likely extent of fracturing in the overburden due to mining. The line
of cross section shall be shown on the mine map supmitfed under
Section 4.5.4.a of these regulatious.

L4.8-l-d-37ex L.5.40.d.1.C. & report on the gquality of water being
discharged from the mine during the past two (2) years or, if such
data is unavailable, then an analysis of current discharge quality and
a prediction of expected discharge quality should a discharges occur.

4,5,4.4.2, For facilities other than deep mines, the appliecation for a
permit to abandon shall be the application for a Phase II bond release
under WVSCMRA.

4,5.5. Discharges into Noncomplying Waters. The owner or operator of
a faclility proposing to discharge into a water segment which does not
meet applicable water quality standards for the pollufants to be
discharged or is not expected to meet those standards even after the
application of effluent limitations reqguired by CWA Sections
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301(p)(2)(a)2, 301(b)(2)(E), or 306, and for which the State has
performed a pollutant lcad allocation for the pollutants to he
discharged, must demonstrate before the close of the comment period
that either:

1.5.5.a. There are sufficient remaining pcliutant load allocations to
allow for the discharge; and

4.5,5.b. The existing dischargers into that segment are subject to
compliance schedules designed to bring the segmeni into compliance
with applicable water quality standards; or

4.5.5.c. That the applicant qualifies for an alternate water quality
based effluent limitation by making an adequate demconstration to the
director pursuant to West Virginia Administrative Regulations, Water
Resources Board, Series 1, Section 8.

4.,5.6. Variance Requests. A facility may request a variance from
effivent limitations under any of the fecllowing statutory or
regulatory provisions within the times specified. Requests must
explain how the requirements of EP& variance regulations have been
met. EPA regulations governing the variances under Sections 4.5.6.a
through U4.5.6.d of these regulations are promulgated at 40 C.F.R. Part
125.

4,5.6.2. Fundamentally Different Factors. A request for a variance
based on the presence of "fundamentally different factors" from those
cn which the effluent limitations guideline was based shall be made by
the close of the public comment period under Section 10.2 of these
regulations, The request shall explain how the requirements of 40
C.F.R. Part 125, Subpart D have been mef.

4.5.6.b. Nonconventional Pollutants. A request for & variance from
the BAT requirements for CWA Section 301{b)(2){(F) pollutants (commonly
called '"nonconventional" pollutants) pursuant to CWA Section 301(e)
because of the economic <capability of the owner or operator, or
pursuant to CWA Section 301(g) because of certain environmental
considerations, when <those requirements were based on  effluent
limitation guidelines, must be made by:

4.5,6.b.1. Submitting an initial request to the Regional
Administrator, as well as to the director, stating the name of
discharger, the permit number, the outlet number(s), the applicable
effluent guideline, and whether the discharger is requesting a CWA
Seeticn 301(e) modification or 2 CWA Section 301(g) modification or
both. This request must have been filed not later than twe hundred
and seventy (270) days after promulgation of an applicable effluent
limitation guideline for guldelines promulgated after December 27,
1977; or

4.5,6.b.2. Submitting a completed request no later than the close of
the publle comment peried under Section 10.2 of these regulations
demonstrating that the applicable requirements of 40 C.F,R. Part 125
have been met, unless an extension is granted under Section 4.5.7.b of
these regulations.
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4.5,6.b.3. Reguests for variance from effluent limitations not based
on effluent Llimitation guidelines need only ecomply with Section
L,5.6.h.2 of these regulations and need not be preceded by an initial
request under Section 4.5.6.b.71 of these regulations.

4.5.6.c. Innovative Technology. An extension under CWA Section 301(k}
from the statutory deadline of July 1, 1984 under CWA Section
301(b)(2){(4)Y for best available technology based on the use of
innovative technology may be requested no later than the close of the
public comment period under Section 10.2 of these regulations for the
discharger's initial permit requiring compliance with CWA Section
301(bj{2)(A}. The request shall demonstrate that the requirements of
49 C.F.R, §124.13 and Part 125, Subpart C have been met.

4.5.6.d. Water Quality Related Effluent Limitations. A modification
te any water quality related effluent limitation under CWA Section
302(h){2) of reguirements under CWA Section 302(a) for achisving water
quality related effluent limitations may be requested mno later than
the close of the public comment period under Section 10.2 of these
regulations on the permit from which the modification 1s scught.

4.,5,7, Expedited Variance Procedures and Time Extensions.

4,5.7.a. Notwithstanding the time requirements in Section 4.5.& of
these regulations, the director may notify a permit applicant before a
draft permit is 1Issued that the draft permit will likely contain
limitations which are eligible for variance. In the notice the
director may require the applicant as a condition of consideration of
any potential varianece request to submit Information explaining how
the requirements applicable .to the variance have been met and may
require its submission within a specified reasonable time after
receipt of the notice. The notice may be sent before the permit
application has been submitted. The draft or final permit may contain
the alternative limitations which may become effective upon final
grant of the variance. ; ’

4.5.7.b, & dischargser who cannot file a complete request required
under Section 4.5.6.b.2 of these regulations may request an extension.
The extension may be granted or denied at the discretion of the
director. Extensions shall be no more than six (&) months in
duration.

4.6. Record Keeping by Applicant. Applicants shall keep records of
all data used to complete permit applications and any supplemental
information submitted for a period of at least three (3) years from
the date the application is signed.

4.7. Signatories to Permit Applications and Reports.

4.7.1. Applications. All permit applicaticns shall bte signed as
follows: : : '

4.7.1.a. For a corporation: by a responsible corporate officer. For
. p

the purpose of Section 4.7 of these regulations, a responsible
corporate officer means:
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L .7.1.a.1. A president, secretary, treasurer, or vice-president of the
corporation in charge of a principal business functien, or any ofther
person whe performs similar policy or decision-making functions for
the corporaticen, or

4.7.1.a.2. The manager of one or more manufacturing, production, or
operating facilities employing more than twe hundred and fifty (250)
persons or having gross annual sales or expenditures exceeding
twenty-five million dollars ($25,000,000 in second quarter 1930
dollars), if authority to sign documents has been assigned or
delegated tec the manager in accordance with corporate procedures.

L.7.1.b. For a partnership or scle preprietership: by =2 general
partner or the proprietor.

4.,7.2. Reports. All reports required by WV/NPDES permits, and other
information requested by the director feor ccompliance with Article 54,
shall be signed by a person described in Section 4.7.1 of these
regulations, or by a duly authorized representative of thaf person., A
person is a duly authorized representative only if:

4.7.2.a. The authorization is made in writing by a perscn deseribed in
Seetion 4,7.7 of these regulations;

4.7.2.b. The authorization specifies either an individual or a
position having responsibility for the overall operation of the
regulated facility or aectivity, such as the position of plant manager,
superintendent, an individual or position naving overall
responsibility for environmental matters for the company, or position
of eguivalent responsibility. (A duly authorized representative may
thus be either a named individual or any individual occcupying a named
position); and

L.7.2.¢. The written authorization is submitted to the director.

4,7.3. Changes to Authorization. If an authorization under Section
L.7.2 eof these regulations is no longer accurate because a different
individual or position has responsibility for the overall operation of
the Dlacility, a new authorization satisfying the requirements of
Section 4.7.2 of these regulaticns must be submitted te the director
prior to cr together with any reports, information, or applications to
be signed by an authorized representative.

4,7.4, Certification. Any person signing =z document under Section
4.7.1 or 4.7.2 of these regulations shall make the following
certification:

"I certify undsr penalfy of law that this document and all attachments
were prepared under the direction or supervision In acceordance with a
system designed to assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry of the person
or persons who manage the system, or those persons diresctly
responsible for gathering the information, the information submitted
is, to the best of my knowledge and belief, true, accurate, and
complete. I am aware that ¢there are significant penalties for
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submitting false information Iincluding the possibility of fine and
imprisonment for knowing violations.”

4.8. Filing Fee. A filing fee of fifty dollars {(350) shall be
required with all WV/NPDES applications. ard-shall-be-depesised-wis
the-Skake-Treasuven-5o-5the-enedis-of-the-operaking-permit-Fees-Fund-4in
acecpdakee-Wikh-20-5-0LF£3-0f-Ehe-Shabe-Laks

Section 5. CONDITIONS APPLICABLE TO ALL PERMITS.

The following conditions apply tec all WV/NPDES permits, All
conditions shall be incorporated into the WV/NPDES permits either
expressly or by reference. If incorporated by reference, a specific
citation to these regulations must be given in the permit,

5.1. Duty to Comply; Penalties.

5.1.17. The permittes must comply with all conditions of a WV/NPDES
permit. Permit noncompliance constitutes a violation of CWA znd
drticle S4A and-Arbisle-6 and is grounds for enforcement action; for
WV/NPDES permit modification, suspension or revocation; or for denial
of a WV/NPDES permit reissuance application.

5.1.2. The permittee shall comply with all effluent standards or
prohibitions established under CWA Section 307(a) for toxic pollutants
within the &time provided in the resgulations that establish these
standards or prohibitions, even 1if the permit has not yet been
modified to incorporate the requirement,

5.1.3. The Clean Water Act and Article 54 provide that any person who
vioclates a permit condition implementing CWA Sections 301, 302, 306,
307, 308, 318 or 405, or any provision of a WV/NPDES permit, or any
rule or regulation promulgated under frticle 54, is subject to a civil
penalty not to exceed ten thousand dellars ($10,000) per day of such
viclation. 4ny person who willfully or negligently violates permit
conditions implementing CWA Sections 301, 302, 306, 307, or 308, or
any provision of Article 54, or a WV/NPDES permit, is subject to a
fine of not less than two thousand and five hundred dollars {($2,500)
per day of violatlien nor mere than twenty-five thousand dollars
($25,000) per day of violation, or by imprisonment for not more than
one (1) year, or both.

5.1.4%, Any person who falsifies, tampers with, cor knewingly renders
inaccurate any mwmonitoring device or methed required to be maintained
under a WV/NPDES permit shall, upon conviction, be punished by a fine
of not more than ten thousand dollars {$10,000) per violation, or by
imprisonment for not more than six (é) months per viclation, or both.

5.1.5. The Clean Water Act and Article 5A provide that any person who
knowingly makes any false statement, representation, or certification
in any record or other document submitted or required to be maintained
under this permit, including monitoring reports or reports of
compliance or ncnecempliance shall, upon conviction, be punished by a
fine of not more than ten thousand dellars {$10,000) per violation, or
by imprisonment for not more than six (6) months per violation, or by
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both.

5.1.6. The effluesns-sr-s£fluenss discharge or discharges covered by a
WV/NPDES permit are to be of such guality sco as not to cause violation
of applicable water quality standards adepted by the 3tate Water
Resources Board. Further, any activities covered under a WV/NPDES
permit shall not lead to polluticn of the groundwater of the State as
a result of the disposal or discharge of such wastes covered herein.

5.1.7. Nothing in Section 5.1 of these regulations shall be construed
to limit or prohibit any cother authority the director may have under
Article 54 or Article & of the West Virginia Code, or to ralieve thes
permittee from any responsipilities, liabilities or penalties for not
complying with West Virgiria Administrative  Regulations, Water
Resources Board, Series | and 3. '

5.2. Duty to Reapply. If the permittee wishes to continue an activity
regulated by the WV/NPDES permit after fhe expiration date of the
permit, the permittee must apply for 2 new permif at least one hundred
and twenty {120) days pricr to expiraticn of the permit.

5.3. Duty to Halt or Reduce Activity Not A Defense., Upon reduction,
loss, or failure of the treatment facility the permittee shall, to the
extent necessary ¢o meaintaln compliance with The WV/NPDES permit,
control production or all discharges or both until <the faeility 1is
restored or an alternative method of treatment is provided. This
requirement applies, for example, when the primary source of power to
the treatment facility fails or is reduced or iost. It shazll not be a
defense  for a permittee in an enforcement action that it would have
been necessary to halt or reduce the permitted activity iIn order to
mzintain compliznce with the conditicns of the permit.

5.4, Duty o Mitigate., The permitiee shall take all reasonable steps
te minimize, ccrrect, or prevent any discharge in violation of the
WV/NPDES permit which has a reasonable 1likelihocod of adversely
affecting human hezalth or the environment.

5.5. Proper (peration and Maintenance. The permittee shall at all
times properly operate and maintain all facilities and systems of
treatment and control (and related appurtenances) which are installed
or used by the permiitfee to achieve compliance with the conditions of
the WV/NPDES permit. Proper operation and maintenance includes
effective performance, adequate funding, adequate operator staffing
and training, and adequate laboratory and process controls, including
appropriate guality assurance procedures. This provision reguires the
operation of backup auxiliary fzacilities or simllar systems only when
necessary to achieve compliance with the conditions of the permit.

5.6. Permit Actions. The WV/NPDES permit may be modified, reissued,
zugpended, or revoked for cause (see Section 8 of these regulations).
The filing of a request by the permittee for a permit modifiecation,
reissuance, termination or a neotifigation of planned changes or
anticipated noncompliance, dees not stay any permit condition.

5.7. Transfer. The WV/NPDES permit is not transferacle to any person
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except after notice to the director and by follicwing cne of the
procedures listed in Seetion 3.5.3 of these regulations.

5.8. Property Rights. The WV/NPDES permit does not convey  any
property rights of any sort nor any exclusive privilege.

5.9. Duty to Provide Information. The permittee shall furnish to the
director, within a specified time, any Information which the director
may request to determine whether cause exists for modifying reissuing,
suspending, or revoking the WV/NPDES permit, or to determine
compliance with the permit. The permittee shall alsc furnish to the
director, upen request, copies of records required fo be kept by the
permit,

5.10. Inspection and Entry. The permiftee shall allow the director,
or an authorized representative, upon the presentation of credentials
and other documents as may be required by law, to:

5.10.1. Enter upon the permittee's premises where a regulated facility
or activity is located or conducted, or where records must be kept
under the conditions of the WV/NPDES permit;

5.10.2, Have access to and copy at reasonable times, any records that
must be kept under the conditions of the permift;

5.10.3. Inspect at reasonable {imes any facilities, gquipment
(including menitoring and control eguipment), practices, or operations
regulated or required under the permit; and

5.10.4. Sample or monitor at reasonable times, for the purposes of
assuring permit compliance or as otherwise authorized by Arsiele-6--or
Article 54, any substances or parameters at any locaticn.

5.11, Monitoring and Records.

5.1%1.1. Monitoring must be conducted according to test procedures
approved under 40 C.F.R. Part 136, unless other {est procedures have
been specified in the WV/NPDES permit.

5.11.2. Samples and measurements taken for the purpose of monitoring
shall be representative of the monitored actlvity.

5.11.3. The permittee shall retain records of z2ll monitoring
informaticn, ineluding all calibration and maintenance records and all
original chart recording for continucus monitoring instrumentation,
copies of all reports required by the WV/NPDES permit, and records of
all data used to complete the application for the permit, for a period
of at least three (3} years from the date of the sample, measurement,
report or application. This period may be extended by request of the
director at any time.

5.11.4. Records of monitoring information shall include:

5.11.4.a. The date, exact place, and time of sampling or measurements;
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5.17.4.b. The individual(s) who  performed the sampling or
measurements;

5.11.4.c. The date(s) analyses were performed;

5.11.4.4. The individual(s) who performed the analyses; if =a
commercial labcratory is used, the name and address of the laboratory;

5.11.4.2. The analytical techniques or methods used; and
E.11,4.f. The results of such analyses.

5.11.4.g. This information need not be submitted te the director,
unless reqguested, but should be retained in accordance with Section
5.11.3 of thess regulations.

5.11.5. Menitoring results shall be reported on DMREs and at the
intervals specified in <the permit. DMR's sheuld be sent to the
Reeitamabion-chief person designated in the permit so that they are
received no later than twenty (20) days following the end of the
reporting periocd.

5.11.6. If the permittee monitors any pellutant at any monitoring
point specified in the permift more frequently than required by the
permit, using approved test procedures under 40 C.F.R. Part 136 or as
specified in the permit, the results of this monitoring shall be
included in the calculation and reporting of the datz submitted in the
DMR. Such increased frequency shall also be indicated.

5.11.7. Caleulations for all Iimitations which require averaging of
measurements shall utilize an arithmetic mean unless otherwise
specified by the director in the permit.

5.12. Signatory Requirement. ALl applications, reports, or
informaticn submitted %o the director shall be signed and certified as
required in Section 4.7 of these regulations.

5.13. Reporting Requirements.

5.13.1. Planned Changes. The permittee shall give nobtice to the
director as scon as possible but not later than thirty (30} days prior
te any plamned physical alterations or additions to the permitted
"facility and of any planned changes in the methed of operating the
fagility which may affect the nature of gquantity of the dlscharge, or
qualify that facility for designation as a new source under 3Section
2.29 of these regulations.

5.13.2. Anticipated Noncompliance. The permittee shall glve advance
netice to the directeor of any planned changes in the permitted
facility or activity which may result in noncompliance with permit
requirements, ]

5.13.3. Compliance Schedules. Reports of compliance or noncompliance

with, or any progress reports on, interim and final requirements
contained in any cempliance schedule of the permit shall be submitted
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no later than fourtesn (14) days following each schedule date.
5.13.4. Immediate Reporting.

5.13.4.a. The permittee shall repert any noncomplliance with the
WV/NPDES permit or Article 5A which may endanger health or the
envirenment immediately but not later than twenty-four (24) heours
after becoming aware of the circumstances by using the Division of
Water Resources' Emergency Notification Number 1-800-842-3074 or the
Department of Energy’'s Emergency Neotification Number 1-800-654-3312. 4
written submission shall be provided to the Reeiamasien-Ghief person
designated in the permit within five (5) days of the time the
permittee becomes aware of the circumstances. The written submission
shall contain a description of the noncompliance and its cause; the
period of noncompliance, including exact dates and times, and if the
noncompliance has not been corrected, the anticipated time the
noncompliance 1s expected to continue; and steps taken or planned fo
reduce, eliminate, and prevent reoccurrsnce of the noncompliance.

5.13.4.b. The following shall also be reported Immediately but not
later than twenty-four (24) hours after:

5.13.4.b.1. Any unanticipated bypass {see Section 5.14.1 of these
regulations) which exceads any effluent limitation in the permit;

5.13.4,b.2. &ny spill or zccidental discharge (upset), as defined in
Section 5.15 of these regulations, shall be reported to the director
via the Division of Water Resources' Emergency Notification Number
1-800-642-30T4 or the Depariment of Energv's Emergency Notification
Number 1-800-654-3312. Such nctification shall set forth the time and
place of such spill or discharge, type and quantities of pellutants,
any actions taken to stop or mitigate the spill or accidental
discharge, and any other information as may be reguested. A4 written
verification of such notification shall be submitted upon request of
the Reelamasien-GChief person designated in the permit.

5.13.4.b.3. Viclation of a maximum daily discharge limitation for any
of the pollutants which the director has required in the permif f£o he
reported immediately.

5,.13.4.c. The diresector may waive the written report required under
Section 5.13.4.b of these regulations on a case-by-case basis if the
oral report has been received in accordance with the above.

5.13.4.d. Notifiecation Levels. The permittee mus%t netify the director
in writing as soon as they know or have reason £o believe:

5.,13.4.d.7. That any activity has occurred or will occur which would
result in the discharge, on a routine or frequent basis, of any toxic
pollutant which is not limited in the permit, if that discharge will
exceed the highest of the following "notification levels":

5.13.4.d.1.4. One hundred miecrograms per liter (100 ug/l);

5.13.4.d.1.B. Two hundred micrograms per liter (200 ug/l) for acrolein
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and aecrylonitrile; five hundred micrograms per liter (500 ug/1) for
2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenocl; and one
milligram per liter {1 mg/l) for antimony;

5.13.4.4.1.C. Five (5) times the maximum concentration value reported
for that pollutant in the permit application in accordance with
Section 4.5.2.f of these regulations; ard or

5.13.4.4.1.D. The level estahlished by the director in accordance with
Section 6.2.8 of these regulations,

5.13.4.d.2, That any activity has ccecurred or will occur Which would
result in any discharge, on a nen-routine or infreguent basis, of a
toxic pollutant which is not limited in fhe permit, if that discharge
will exceed the highest of the following '"notificaticn levels':

5.13.4.4.2.4. Five hundred micrograms per liter {500 ug/1);

5.13.4.4.2.B. One milligram per liter (1 mg/l) for antimeny:

5.13.4.d.2.C. Ten (10) times the maximum conecentration value repcrted
for that pollutant in the permit application in =zscecordance with
Section #.5.2.f of these regulations; or

5.13.4.d4.2.D. The level sestablished by the director in accordance with
Section 6.,2.8 of these regulations.

5:45:-U4-d-2- 5.13.4.4.3. That they have begun or expect to begin to use
or manufacture as an intermediate or final product or by-product any
toxic pollutant which was not reported in the permit zppiicaticn under
Secticn 4.5.2.h of thess regulations.

5.13.5. Other Noncompliance. The permittee shall report zall instances
of noncompliance nct reported under Sections 5.11.5, 5.11.6, 5.11.7,
5.12.3, and 5.13.4 of these regulations at the time monitoring reports
are submitted. The reports shall contain the information listed in
Section 5.13.4.a of these regulations.

5.13.6. Net Limitations. If net limitations are established, then the
permittee shall mnotify the director 1if eligibility for such
limitztions has been altered or no longer exists.

5.13.7. Other Information. Where the permittes becomes aware that it
failed to submit any relevant facts in a permit application, er
submitted incorrect information in a permit application or in any
report to the director, it shall promptly submit such facis or
information.

5.14. Bypass.
5.14.1. Definitions.

5.14.1,a. "Bypass" means the intentional temporary diversion of waste
streams from any portion of a treatment facility; and
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5.14,1.b. "Severe Property Damage" means substantial physical damage
to property, damage to the treatment facilities which causes them to
beccme inoperable, or substantial and permanent loss of natural
resources which can reascnably be expected to ocecur in the absence of
a bypass. 3Severe properiy damage does ncot mean econcmic loss caused
by delays in production.

5.14,2. Bypass Not Exceeding Limitations. The permittse may allow any
bypass to occur, for reasons other than sediment control, which does
not cause effluent limitations to be exceeded, but only if it is for
eszential maintenance Lo assure efficient operatieon. These bypasses
are not subject to the provisions of Sections 5.14.3 and 5.14.4 of
these regulations, )

5.14.3, Notice.

5.74.3.a. Anticipated Bypass. If the permittee knows in advance of
the need for a bypass, he ep-ske shall submif prior written notice, if
possible, at least ten (10) days before the date of the bypass;

5.14.3.b. Unanticipated Bypass. If the permittee does not know in
advance of the need for a bypass, notlce shall be submitted as
required in Section 5.13.4 of these regulations.

5.1L.4, Prohibition of Bypass Exzceeding Limitations.

5.14.4.a. Bypass exceeding limitations is permitted only under the
following c¢onditions, and the director may take enforcement action
against a permittee for bypass, unless:

5.14.4.a.1. Bypass exceeding limitations was unavoidable tc preveng
loss of life, personal injury, or severe property damage;

5.14.4.a.2. There were no feasible alternatives to the bypass, such as
the use of auxiliary <treatment ~facllities, retention of untreated
wastes, or maintenance during normal pericds of  eguipment downtime,
This condition is not satisfied if adequate backup equipment should
have been installed in the exercise of reasonable engineering judgment
Lo prevent a bypass which ocecurred during normal periods of equipment
downtime or preventive maintenance; and

5.14.4.2.3. The permittee submitted notices as required under Sectieon
5.14.3 of these regulations.

5.74.5. Approval of Bypass Exceeding Limitations. The director may
approve an anticipated bypass exceeding limitations, after considering
its adverse effects, if the director determines that it will meet the
three conditicons listed in Section 5.14.4.a of these regulations.

5.15. Upset.

5.15.1. Definition, "Upset" means an exceptional incident in which
there is unintentional and temporary  noncompliance with
technology-based permit effluent limitations because of factors beyond
the reasonable control of the permittee. An upset does not include
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noncompliance to the extent caused by operational error, improperly
designed treatment facilities, inadequate treatment facilities, lack
of preventive maintenance, or careless or improper operation.

5.15.2. Effect of an Upset. A&n upset constitutes an affirmative
defense to an action  brought for noncompliance with such
technology-based permit effluent limitations if the reguirements of
Section 5.15.3 of these regulations are met. No determination made
during administrative review of claims that noncompliance was causzed
by  upset, and before an action for noncompliance, is final
administrative action subject to judiecial review.

5.15.3. Conditions Necessary for a Demonstration of Upset. A
permittee who wishes £to establish the affirmative defense of upsst
shall demonsirate througn properly signed, contemporaneous operating
logs or other relevant evidence that:

5.15,3.2. An upset cecurred and that the permittee can identify the
cause(s) of the upset;

5.15.3.b. The permitted facllity was at the +itime being properly
operated;

5.15.3.¢c. Thé permittee submitfed notice of the upset as required in
Section 5.13.4.0.2 of these regulations; and

5.15.3.d. The permittee complied with any remedial measures reguired
under Section 5.4 of these regulations.

5.15.4. Burden of Proof. In any enforcement proceeding the permittee
seeking to ~establish the ceccurrence of an upset has the burden of
proof.

5.16. Reopener Clause., In accordance with W. Va. Code §20-54-14,
the director may reopern the WV/NPLDES permit through modification or by
reissuance to incorporate an azapplicable effluent standard or
limitation under CWA Sections 3201(h)(2)(C) and W. Va. Ccde
§20-54-7(b) {(Water Quality Based Effluent Limitations and Standards),
CWA Section 301(b){2)(D) (Toxies), CWA Section 30L(b)(2) {Best
Available Treatment) and CWA Section 307(a)(2) (Toxies), which is
promulgated or approved after the WV/NFDES permit is issued if that
affiuent standard or limitation is more stringent than any effluent
limitatien in the permit or controls.a pollutant not limited in the
permit. }

5.17. Removed Substances. Where removed substances are not otherwise
coverad by the terms and conditions of the WV/NPDES permit or other
existing permit issued by the Department, any solids, sludges, ~filter
backwash, or other pollutants removed in the ccurse of freatment or
control of wasfewaters and which are intended for disposal within the
State shall be disposed of only in a manner and at a site subject to
the approval by the Department. If such substances are intended for
disposal outside the State or for reuse (that is, as a material used
for making another preduct, which in turn has another use), the
permittee shall notify the Department in writing of the proposed
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disposal or use of such substances, the identity of the prospective
disposer or users, the intended place of disposal or use, as
appropriate, and shall take reascnable measures to ensure that the use
does not cause pollution cf the waters of the 3tate,

5.18. New Sources.

5.18.1. The owner or operator of a new source or a recommencing
discharger shall install and have in operating condition, and shall
"start up" all pollution control equipment required to meet the
conditions of the WV/NFDES permit before beginning to discharge.

5.18.2. After the effective date of new source performance standards,
it shall be unlawful for any owner or operator of any new scurce fo
operate the source in viclation of those standards applicable to the
source.

5.18.3. Any new source classified as such under pravious EPA
regulations may, notwithstanding Section 8 of these regulations, apply
£o have the. WV/NPDES permit modified to incorporate the revized new
source performance standards. . _

5.18.4. When a WV/NPDES permit is issued to a new source, the
protection period of Section 12.2.1 of these regulations shall apply.
After expiration of such pretection period, the permiftee must
immediately comply with any more stringent technology-tased
limitations promulgated under CWA Section 301. If, however, the more
stringent technology-based limitations are promuigated less than three
(3) years before the expiration of the WV/NPDES permit, then the
permittee has three (3) years from the date of their promulgation to
cemply with such stricter limics.

5.19, Definitions. When used in WV/NFDES permits, the definitions of
Secticn 2 of these regulations shall apply and the following terms
shall mean:

5.19.7. "Daily Average Feczl Coliform Bacteria”™ means the geometric
average of all samples collected during the month.

5.19.2. "Measured Flow" means any method of liquid volume measurement,
the accuracy of which has been previously demonstrated in engineering
practice, or for which a relationship to absolufe volume has been

obtained.

5.19.3. "Composite Sample” means a combination of individual samples
obtained at regular intervals cver a fLime peried. Either the volume
of each individual sample is proportional fo discharge flow rates cor
the sampling interval (for constant volume samples) 1s proportional to
the flow rates over the time period used tc produce the composite, The
maximum time period between individual samples shall be two {(2) hours.

5.19.4. "Grab Sample" means an individual sample collected in less
than fifteen (15) minutes,

Section 6. ESTABLISHING WV/NPDES PERMIT CONDITIONS,
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5.1. General. In addition fo conditions reqguired in =zll WV/NPDES
permits, the director shall establish conditions in WV/NPDES permits,
as required on a case-by-case basis, to provide <for and assure
compliance with all applicable requirements of CW&, Article 54, and
Section & of these regulations.

6.1.1. An applicable regquirement is a State or federal or Iinterstate
compact, statutory, or regulatory requirement which takes effect prior
to.final administrative disposition of a permit, or is any requirement
which takes effect prior e final administrative disposition and is
also any requirement which takes effect pricr to the meodification or
reissuance of a permit. Section 10.2.2 of these regulations provides .
a means for reopening a WV/NPDES permit proceeding at the discretion
of the director where new requirements become effective during the
permitting process. An applicable requirement is also any requirement
which takes effect prior tec a modification or reissuance of a permit.

6.2. Effiuent Limitations. Each WV/NPDES permit  shall include
conditions meeting the fellowing requirements when applicable:

6.2.1. Technology Based Effluent Limitations and Standards for
existing sources based on effluent iimiSabiens limitation guidelines
and standards under (WA Section 3201 or new source performance
standards promulgated under CWA Section 306, or case-by-case effluent
limitations determined under CWA Section H402{(a}{1} (Best Preofessional
Judgment or BPJ), or a combination of the twoc in accordance with 40
C.F.R. Part 125. For new sources or new discharges, these
technology-bhased limitations and standards are subject to the
provisions of Section 12 of these regulations (Protection Period).

6.2.2. Other Effluent Limitations and Standards under CWA Sections
301, 302, 303, 307, and 318. If any applicable toxie effluent
standard or prohibition (ineluding any schedule of compliance
specified in such effluent standard or prohibition) is promulgated
under CW4A Seection 307(a) for a toxic pollutant and that standard or
prohibition is more stringent than any limitation on the pollutant in
the permit, the director shall institute proceedings under these
regulations to modify or reissue the permit to conform to the toxie
effluent standard or prohiblition,.

6€.2.3. Water Quality Standards. Any more stringent requirements
necessary to achieve water quality standards established pursuant teo
CWA or Artiecle 5A or regulations promulgated thereunder, including
requirements of other affected states; or to attain or maintain a
specified water quality related effluent limit established under CHWA
Section 302. ’ o

6.2.4. Reopener Clause. Any WV/NPDES permit issued shall include
effluent limitations to meet the requirements of CWA Sections
307(e)(2)(4), 301{p)(2)(C), 301(p)(2)(D), 301(b)(2){E), and
301(b}{2)(F), whether or not applicable effluent limitations
guidelines have heen promulgated or approved. These permits shall
also include a reopener condition (see Section 5.16 of these
regulations} stating that, if an appliecable standard or limitation 1is
promulgated under CWA Sections 301(B)(2)(C), 301(w){2)(D), 304(b)(2),
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and 307(a){2} and that effluent standard or limitation is more
stringent than any effluent limitation in the permit or controls a
pollutant not limited in the permit, the permit may be modifisd or
reveoked and reissued to conform to that effluent standard or
limitaticn.

6.2.5. Water Quality Management Plans. 4ny requirements necessary to
ensure consistency with the requirements of a waker quality management
plan approved by EPA under CWA Section 208(h).

6.2.6, Alternate Limits that incorporate alternate effluent
limitations or standards where warranted by "fundamentally different
factors'" under 40 C.F.R. Part 125, Subpart D (see Section 4.5.6 of
these regulations).

6.2.7. Tozic Pollutants Limitations established under Sections 6.2.1,
6.2.2, or 6£.2.3 of these regulations, to control pcllutants meeting
the criteria listed in Sectieon 6.2.7.2 of these regulations.
Limitations will be established in accordance with Section £.2.7.b of
these regulations, An explanation o¢f the development of these
limitations shall be included in the fact sheet,

£.2.7.a. Limitations must contrel all.toxie pollutants which:

£.2.7.2.71. The director determines, based on information reported in a
permit application under Sections &4.5.2.f and H#.5.2.h of these
regulations or in a notification under Section 5.13.4.d of these
regulations or on other information, are or may be discharged at a
lavel greater than the level which ean be  achieved by the
technology-based treatment requirements appropriate to the permitiee;
er : : . :

£.2.7.a.2. The discharger does or may use or manufacture as an
intermediate, final product, cor by-product.

6.2.7.b. The requirement that the limitations control . the pellutants
meeting the criteria of Section 6.2.7.a of these regulations will be
satisfied by:

6.2.7.b.1. Limitations on those pollutants; eor

6.2.7.b.2. Limitations on other pollutanis which, in the judgment of
the director, will provide the necessary treatment of the pollutants.

£.2.8. Notification Level. 4 "notification level” which exceeds the
notification level of 3ection 5.13.4.d of thess regulations, upoen a
petition from the permittee or on the director's initiative. This new
notification level may nof excesd the level which can be achieved by
the  technology-based treatment requirements appropriate to the
permittee. . .

6.2.9. Immediate Reporting. Pollutants for which the permittee must
report violations of maximum daily discharge limitations under Section
5.13.4.b.3 of these regulations shall be listed in the permit. This
list shall include any toxic pollutant or hazardous substance, or a
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pellutant specifically identified as the method to control a toxie
pollutant or hazardous substance. }

£.2.10. Monitoring Requirements. In addition to the reguirements of
Section 5.11 of these regulations, all WV/NPDES permits shzll specify:

6.2.10.a. Requirements concerning the proper use, maintenance, and
installation, when appropriate, of monitoring squipment or methods
(including biological monitoring methods):

6.2.10.b. Required monitoring including type, intervals, and freguency
sufficient to yield data which are representative of the monitored
aetivity ineluding, when appropriate, continuous monitoring;

£.2.10.c. Applicable reporting requirements based upon the impact of
the regulated activity and as specified in Section 6.2.10.d of these
regulations. Reporting shall be no less frequent than specified in
the Section 6.2.10.2 of these regulations.

6.2.10.d. To assure compliance with permit limitations, requirements
to monitor: .

6.2.10.d.1. The volume of effluent discharged from each outlet;

£.2.10.4.2. Other measurements as appropriate, ineluding pollutants in
internal waste sireams under Section 7.8 cof these regulations;
pollutants in intake water for net limitations under Section 7.7 of
these regulations; frequency rate of discharge for noncontinuous
dischargers under Section 7.3 of these regulations; and pollutants
subject to notification requirements under Seetion 5.13.L.d of these
regulations.

£.2.10.e. Requirements to report monitoring results with a frequency
dependent on the nature and effect of the discharge, but in ne ease
less than cnece a year.

6.2.71. Best Management Practices to control or abate the discharge of
pollutanis when:

6.2.17.a. Authorized under CWA Section 304(e) for the control of toxic
pollutants and hazardous substances from ancillary activities: or

§.2.11.b. Numeric effluent limitations are infeasible; or

6.2.11.c. The practices are reasonably necessary to achieve effluent
limitations and standards or to carry out the purposes and intent of
CWA.

6.2.12. Reissued Permits.

£.2.12.a. Except as provided in Section 6.2.12.b of these regulations,
when a permit 1Is reissued, interim limitations, standards, or
conditions shall be set which are at least as stringent as the final
limitations, standards, or conditions in the previous permit unless
the circumstances on which +the previcus permit was based have
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materially and substantizlly changed since the time the permit was
issued and would constitute cause for permit modifieation or
revocation and reissuance.

£.2.12.b. When effluent limitations were imposed under CWA Sectien 402
(2)(1) in 2 previously issued permit and these limitations zre more
stringent than the subsequently promulgated effluent guidelines, the
provisions of Section 6.2.12.a of these regulations shall apply
unless:

6.2.12.b.1. The discharger has installed the <treatment ~facilities
required to meet the effluent limitations in the previous permit and
has properly operated and maintained the facilities but  has
nevertheless been unable to achieve the previous effluent limitations.
In this case the limitations in the reissued permit may reflect the
level of pollutant control actually achieved (but shall not be less
stringent than required by the subsequently promulgated = effluent
limitation guidelines});

6.2.12.b.2. The subssguently promulgated effluent guldelines are based
on best conventional pollutant control technology (CWA Section

301{bY{(2)(E));

6.2.12.b.32. The circumstances on which the previous permit was based
have materially and substantially changed since the time the permit
was issued and would constitube cause for permit modification or
revocation and relssuance; or

6.2.12.b.5, There 1is increased production at the facility which
results in significant reduction in treatment efficiency, in which
case the permit limitations will be adjusted to reflect any decreased
production and raw waste lcads, but in no event shall permit
limitations be less stringent than those required by subsequently
promulgated standards and limitations.

6.2.13. Navigation. Any conditions that the Secretary considers
necessary to ensure that mnavigation and anchorage will not be
substantially impaired.

§.2.14. Schedules of Compliance. The permit may, when appropriate,
specify a schedule of compliance leading to compliance with SWA-ard
drbiele--8A--pnd--pegulasiens (WA, Article 54, and regulations
promulgated thereunder,

6.2.14.a. Any schedules of compliance for existing sources shall
require compliance as scon as possible, but In no case later than the
applicable statufory deadline: July 1, 1984 for technology- based
limits wunder CWA Section 301(b){1)(B}; July 1, 1977 for water quality
based effluent limits under CWA Section 301 (b)(1){C); or July 1, 1987
or three (3) years after promulgatien for control of a toxic pollutant
under CWA Section 307(a)).

£.2.14.b. The first WV/NPDES permit issued to a new sSource or a

recommeéncing discharger may contzin a schedule of complliance under the
provisions of Section 6.2.14 of these regulations. Any first time
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WV/NPDES permit issued to a new source or recommencing discharge shall
contain a2 schedule of compliance only when necessary to allow a
reasonable opportunity to attain compliance with requirements issued
or revised after commencement of censtruction but less than three (3)
vears before commencement of the relevant discharge. For recommencing
dischargers, a schedule. of compliance shall be available only when
necessary to allow a reascnable opportunity to attain compliance with
requirements issued or revised less than three (3) years before
recommencemant of discharge.

6.2.14.¢c. Interim Dates. Any permit may contain a schedule of
compliance ~for completion of interim requirements and redquire
submission of reports detailing progress teward completion of such
interim requirements. If a permit establishes a schedule of
compliance which exceeds one (1) year from the date of permit
issuance, the schedule shall set forth interim requirements (for
example, actions, operations, or milestone events) and the dates for
their achievement, but the time between interim dates shall not exceed
crie (1) year.

5.2.14.d. If the time necessary for completlion of any interim
requirement 1is more than one (1) year and is not readily divisible
inte stages for completion, the permit shall specify interim dates for
the submission of reports of progress toward completion of the interim
requirements and indicate a projected completion date.

6.2.14.e. Reporting. The permit shall be written fo require that no
later than fourteen (14) days following 2ach interim date and the
final compliance date, the permittee °"shall notify the director in
writing of .its compliance or noncompliance with the interim or final
requirements or submit progress reports If the provisions of Section
6.2.4 of these regulations are applicable.

Section 7. CALCULATING WV/NPDES CONDITIONS.

7.1. Qutlets and Discharge Points. All permit effluent Ilimitations,
standards, and prohibiticns shall be estapblished for each outlet or
discharge point of the permitted ~facilify, except as cotherwise
provided under Section £€.3.11.b and Section 7.8 of these regulations,
Where a person has a number of outlets emerging into the waters of
this State in cleose proximity to one another, such outlefts may be
treated as a unit for the purposes of Section 7 of these regulations.

7.2, Metals. All Tpermit effluent limitations, standards, or
prohibitions for a metal shall be expressed in terms of fhe-tetal
wetat-fshak-isy-bhe-sum-of-bhe-digsoived-and--susperced-~-£fractions--of
the--mebali--uriess+ the "total recoverable metal" as defined in 40
C.F.R. Part 136 unless: _ -

7.2.1. An applicable effluent standard or limitation hag  been
promulgated under CWA and specifies the limitation for the metal in
the dissolved or valent form;

7.2.2. In establishing permit limitations on a case-by-case basis, it
is necessary o express the limitation on the metal in the dissolved
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or valent form in order teo carry cut the provisions of CWA; or

7.2.3. 811 approved analytical methods for the metal inherently
measures 1ts dissolved form.

7.3. Continuous Discharges. For all continuocus discharges, all permit
effluent limitations, standards, and prohibitions, Including those
necessary te achieve water gquality standards, shall be stated as
maximum daily and average monthly discharge limitations.

7.4. Noncontinuous Diseharges. Discharges which are not continuous
shall be particularly described and limited, considering the following
factors, as apprepriate:

7.4.1, Freguency;
7.4.2, Total mass;

7.4.3, Mazimum rate of discharge of pollutants cduring the discharge;
and )

T,4.4, Prohibition or limitation of specified pollutants by mass,
concentration, or other appropriate measure,

7.5. Mass Limitations. Any pollutants limited in terms of mass
zdditicnally may be limited in ferms of other units of measurement and
the permitc shall require +the permittee to comply with both
limitations.

7.6. Pollutants in Intake Water. Except as provided in Section 7.7 of
these regulations, effluent limitations imposed in permits shall not
be adjusted for poliutants in the intake water.

7.7. Net Limitations.

F-Frir-Hpenr--requess--of--the--permibbeer--effiuenf-~~2imibasions---or
sbarndards--imposed--in--a-permis-shalil-be-eateuiabed-on-a-Ynebl-basisg
that-igry-adingbed-so-peflees-eredis-for-potlusanbe-in-5tho--pepmzbicels
inbake-watepy-if-She-peormiibee-demonsiratbes-shab-i55-insake--vWaser—-is
deawn-frop-bhe-same-body-~of-waser-irke-whieh-iEg-discharge-is-nade-ard

ifs -

ZeFelzazi--The---applicable---offiuens---1imisabiong---and---sbandards
speeifieally-provide-Skat-shey-shati-be-appiicd-on-a-res-basigj-or

ZeFetrar-2--Tho-permistce-demonsspases-Shas-pallubanbs-pregent-~in--she
irkake-wasep-will-nos-be-cniirely-remaved--by--i58--Ereakmens-—-sys5ens
operabed-by-Skhe-permittees-and

f-F-d-br-The-pepmit-ooniains-eondisiong--reguining--che--permitice--69
condues--addisional-—-moniberipg--as-—Reecssary-~-so-debernine-gonsinged
eligibility-for-and-ecempiianee-with-any~-sueh-adiustmentsr

I-Z+2--The-permibice-shali-nobify-the-dincobor-if-oligibiziby--for--an
adiustment---undep---Ekig--geebion--has--beon--alsered--9p--A8--26RgeP
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exisbs---IR-SuehR-easer-the-permzt-rRay-be-modificd-or-reissued~

F-¥+3--Permib-effiucrt-1irisations-or-sbardards--adiugsed-~urder~--Ehin
subsceEign--5hati--Ee-—-oatouisted--on-~Ehe--basig--of--5he--ameuns--of
pollubanbs-presens-afsepr-any-sreatmerb-s5eps-have--becr--performed--or
ghe--insake-~yaker~-b¥--op~--for-the-pepmibicer--Adiustmerss-urder-Ekis
subscedion-shali-bo-given-oniy-50-5he-cekonb-Ehas--posiiukbarsg--in--Ehe
insake--water--which--are~limibed-ir-the-permib-are-Ee5-remarad-by-5he
sreatmeni-s5cchnolopgy-cmpioyed-by-she-pepaissees

ip-addibionr-effiycns-limisaktions-gr-g5andards-shalli-nes--be-~adiusked
Se-5Ske-exsens-5hab-She-poliukarbs-in-Eke-IrSake-naber-vary-physiealiliys
ekemieally -or-bioltogiealtiy-from-She-potiubanta-tinited-in-she-pormiss
Nop--may--effluens--limisations-er-sbardards-be-adiunted-5o-skhe-erntens
Ekha5--5he--permissee---sigrifiearsiy---insreases---ecreantrabions---0f
poiiubanbs--irn--the--inkzke--waber;--evon--5hough--bhe-tebai-ameurs-9f
poiissarnsg-mighs-romain-Eke-game---Nop-shall-affivent--1iimitations—--ae
stapdards--be--aaleutabed-on-a~'neil-basis-for-germibsees-wheae-inbake
waser-eomes-fres-undergrourd-waker-5yssemss

7.7.1. Upon reguest of the discharger, technology-based effluent
limitaticns or standards shall be adjusted tec reflect credit for
pollutants in the discharger's intake water if:

7.7.1.a. The applicable effluent limitations and standards contained
in 40 C.F.E. Subchapter N specifically provide that they shall be
applied on a net basis; or

7.7.1.b. The discharger demonstirates that thes control system it
proposes or uses to meet applicable technology-based limitations and
standards would, if .properly “installed =and operated, meet the
limitations _and standards in the absence of pellutants in the intake
waters.

7.7.2. Credit for generic peollutants such as biochemical oxvygen demand
or tobal suspended solids should not be granted unless the permittee

demonstrates that the constituents of the generic measure in the

effluent are substantially similar to the constituents of the generic
measure in the intake water or unless appropriate additional limits
are placed. on process water peollutants either at the cutfall &r
alsewhere.

7.7.3. Credit shzall be granted only to the extent necessary to meet
the applicable limitaticn or standard, up to a maximum value equal to
the influent value. Additional monitoring may be necessary to
deftermine eligibility for credits and compliance with permit limits.

7.7.4. Credit shall be granted only if the discharger demonstrates
that the intake water is drawn from the same body of water into which
the discharge is made. The director may waive this requirement if he
finds that no environmental degradation will result.

7.7.5. The provisions of Section 7.7 of these regulations do ncet apply
to the discharge of raw water ¢larifier sludge generated from the
treatment of intake water.
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7.8. Internal Waste Streams.

7.8.1. When permit effluent limitations or standards impossed at the
point of discharge are impractical or infeasible, effluent limitations
or standards for discharges of pellutants may be imposed on internal
waste streams before mixing with other waste streams or cocling water
streams. In those instances the moniteoring requirements under Section
5.11 of these regulations shall also be applied o the internal waste
Streams.

7.8.2. Limits on internal waste streams will be imposed only when the
fact sheet under Section 11 of these regulations sets forth the
exceptional circumstances which make such limitations necessary, such
as when the {inal discharge point is inaccessible (for example, a
point that is beneath ten meters of water), the wastes at the point of
discharge are so diluted as to make monitering impractical, c¢r the
interferences among pollutants at the point of discharge would make
detection or analysis impracticable.

7.9. Disposal of Pollutants inte Wells, Underground Mines, or by Land
Application.

7.9.1. Calculations of Effluent Limitations {(General). When part of a
disecharger's process wastewater is not being discharged into surface
waters of the State because it is disposed into a well, underground
mine or by land application thereby reducing the flow or level of
pollutants being discharged intc surfzce waters of the 3tate, the
director may establish limits on the coneentration and quantity of
such discharge and applicable effluent standards and the limitations
for the surface discharge in a WV/NPDES permit shall be adjusted to
reflect the reduced raw waste resulting from such disposal.

7.5.2. Caleulations of Effluent Limitations {Specified). The
provisions of Section T7.9.1 of these regulations shall not apply to
the extent that promulgated effluent limitations guidelines specify a
different specific technique for adjusting effluent limitations to
account for well injection underground, mine disposal, or land
application.

7.9.3. The provisions of Section 7.5.1 of these regulaticns do not
alter a discharger's obligation to meet any mere stringent
requirements established under Section 5 or & of these regulations.

Section 8. MODIFICATION, REISSUANCE, SUSPENSION, AND REVOCATION OF
PERMITS.

8.1. General.

8.7.1. WV/NPDES permits may be modified, reissued, suspended, or
revoked either at the request of any interested person (including the
pernmittee) or upon the director's initiative. However, permits may be
modified, reissued, suspendad, or revoked only for the reasons
specified in Section 8 of these regulations. All requests shall be
submitted fo the director in writing and shall contain facts or
reasons supperiing the request. The director may require additional
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information, and in the case of a major medification, may require
submission of an updated permit application.

8.1.2. If the director decides the request is not justified, he sp-shke
shall send the requester a brief written response giving a reason for
the decision. Denials of requests for modification, suspension, or
revocation are nof subject To public notice, comment, or hearings.

8.2. Modifications.

8.2.1. General. All reduests for modification shall bhe submitted in
writing to the director citing facts or reasons supporting the request
for modification and indicating under which section of these
regulations the reguest is made. The director may request additional
information and may require the submission of an updated permit
application. When 2z permit modifiecation is requested, only the
conditions subject to meodification are reopened. All ofther conditions
of the permit shall remain in effect for the duration of the permit.

8.2.2. If the director tentatively decides to modifly a permit and the
modification is made under Section 8.2.3.b of these regulations, he er
gke shall prepare a draft permit under Section 10.1 of these
regulations, follow the public notice precedures in Section 10.2 of
these regulaticns, and shall follow the procedural requirements in
Section 8 of Article 5A. The draft permit shall fulfill ¢the
requirement of notice under Section & of Article 54, When a draft
permit is prepared for the medification, only those conditions to be
medified shall be reopened when a new draft permit is prepared.

8.2.3, Causes for Modifieation.

8.2.3.a. Minor Modifications. Upon the consenit of the permittee, the
director may modify a permit to make the corrections or allowances for
changes in the permitted activity listed in Sections 8.2.3.a.1 through
8.2.3.a.10 of these regulations without preparing a draft permit under
Secticn 10.1 of these regulations, or following the procedures of
Section 10 or 11 of these regulations or the procedures in Section 8
of Article 5A. Minor modifications may:

8.2.3.a.7. Correct typographical errors.

§.2.3.a.2. Require more frequent monitoring or reporting by the
permittee.

8.2.3.2.3. Change an interim ccmpliance date in a schedule of
compliance, provided the new date Is net more than one hundred and
twenty (120) days after the date specified in the existing permit and
does not interfere with attainment of the final compliance date
requirement.

8.2.3.a.4. Allow for a change in ownership or operational control of a
facility where the director determines that no other change in the
permit 1s necessary, provided that any forms presecribed by the
directeor, including a written agreement containing a specific date for
transfer of permit responsibility, coverage, and liability between the
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current and new permittees, have been submitted to the director.

8.2.3.a2.5. Change the construction schedule for a discharger which 1is
a new scurce, No such change shall affect a discharger's obligation
to have all pollution control equipment installed and in operation
prior to discharge.

8.2.3.a.6. Delete a point source outfall when the discharge from that
cutfall is terminated and does not result in discharge of pellutants
from other outfalls except in acccordance with permit limits,

8.2.3.a.7. Allow dispcsal system equipment substitution when the
substituted equipment would not alter the degree of {reatment required
by the permit.

8.2.3.2.8. Allow rerocuting of discharging lines when the rerouted line
would not discharge to a different receiving stream and would not
reguire new or different permit conditions,

2.2.3.a2.9. Allow reliccation of elements of Etreatment Tfacilities or
disposal systems, due to topography or equipment failures.

8.2.3.a.10. Wnen the WV/NPDES or NPDES permit becomes final and
effective after March g, 1982, conform to eharges-regarding-3cesieons
§-33-U-b--ard-5:45-3-a Sections 5.5, 5.13.1, 5.13.4.b, 5.13.4.d, 5.14,
znd 5.15.3.a of these regulaticns.

8.2.3.b, Major Modifications. The following are causes for major
modification, but not reissuance of a permit unless the permittee 50
requests or agress, and reguire the preparation of a draft permit
under Section 10.1 of these regulations and the public notice
procadures 9f Section 10.2 of these regulations. I the permittee
requests or agrees, then the following causes can be reason for a
permit reissuance which will open the entire permit for comment and
change: : . -

8.2.3.b.1. Alterations. There ars material and substantial
zlterations or additions to the permitted facility or activity which
oceurred after permit issuance which justify the application of permit
conditions that are different or absent in the existing permit,

Note: Certain reconstruction activities may cause the new source
provisions of 40 C.F.R. §122.29 and Part 434 to be applicable. See
also Sections 2.29 and 12 of these regulaticns.

8.2.3.5.2. Information. The dirsctor has received new information,
Permits may be modified during their terms for this cause only if the
information was not available at the time of permit issuance {other
than revised regulations, guidance, or test methods) and would have
justified the application of different permit conditions at the time
of issuance. This cause shall include any information indieating that
summulative effects on the environment are unacceptable.

8.2.2.b.3. New Regulations or Judiecial Deecision. The standards or
regulations on which the permit was based have been changed by
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promulgation of amended standards or regulations or by Judlecial
decision after the permit was issued. Permits may be modified during
their terms for this cause only as follows:

8.2.3.b.3.A. For promulgation of amended standards or regulations,
when:

8.2.2.b.3.8.1, The permit condition to be modified was hased on a
promulgated effluent limitation guideline or water quality standards;
and : -

8.2.3.b.32.4.1ii. The EPA or 3tate has revised, withdrawn, or modified
that portion of the effluent limitation guideline or water quality
standard on which the permit condition was based; and

8.2.3.b.3,4.1i1. If a modification request is made by the permittee,
suech request I1s within ninety (890) days of Federal Register or State
Register notice of the action on which the request 1is based, unless
the effluent limitations guidelines allow for a different f{ime pericd.

8.2.3.».3.8B. For judicial decisions, when =z court of competent
jurisdiction has remanded and stayed State or federal promulgated
regulations, if the remand and stay concern that portion of the
regulations on which £the permit condition was based and if the
permittee i1s requesting the change, the request 1is filed by the
permittee within ninety (90} days of judicial remand.

8.2.3.b.4. Compliance Schedules. The director determines good cause
exists for modification of a compliance schedule such as an act of
God, strike, flood, materials shortage, or other events over which the
permittes hag little or ne contrel and for which there 1s no
reasonably available remedy. However, in no case shall a compliance
schedule be modifisd to extend beyond an applicable CWA statutory
deadiine: July 1, 1984 for technology-based effluent limits under CWA
Seetion 301(b}{(1)(B) or July 1, 1977 for water quality based effluent
limits under CWA Section 301(k){1){(C).

8.2.3.b.5. Variances. When the permittee has filed a timely recuest
for a variance under CWA Sections 301{c), 301{g), 301(n), 301(i),
301{k), 302(p)(2), or 316(a), or for "fundamentally different factors"
under Section 4.5.6.a of these regulations.

8.2.3.b.6. Toxies. When required to incorporate an applicable CWA
Section 307(a) toxic effluent standard or prohibition.

8.2.3.b.7. Reopener. When required by the '"reopener" conditions in a
permit, which are established in the permit under Section 6.2.4 of
these regulations.

8.2.3.b.8. Net Limitations. Upon request of a permittee who qualifies
for effluent limitations on a net basis, or when a discharger 1is no
longer eligible for net limitations, as preovided in Section 7.7 of
these regulations.

8.2.3.b.5. Non-Limited Pollutants. When the level of discharge of any
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pollutant whick is not limited in the permit exceeds the level which
can be achieved by the techno1ogy -based treatment requirements
appropriate to the permittee.

8.2.3.0.10. Use-sp-Mainkenaree-cf-Tounies Use or Manufacture of Toxzics.
When the permittee begins or expects to begin to use or manufacture as
an Iintermediate, finzl product, or by-product any toxic pollutant
which was not reported in the permit application.

8.2.3.b.11. Notification Levels. To establish a "notification level”
as provided in Section 5.13.4.d of these regulatiens,

8.2.3.b.12. Failure to Notify Affected State. Upon failure of the
director to netify another state as required by Section 10.2.4 of
these regulations whose waters mazy be affected by a discharge from
this state and different permit conditions are required to comply with
the other states water quality standards.

8.2.3.b.13%. Correction of Mistakes. To correct technical mistakes,
guch asg errors in calculation or mistaken interpretations of law made
in determining permit conditions.

8.2.3.0.14, Unable to Meet BPJ Limits. When the discharger has
installed *the treatment technology considered by the permit writer in
setting effluent limitations imposed under CWA Section 402(2)(1) and
has properly operated and maintalned the faclilitlies but nevertheless
has been unable to achieve those effluent limitations. In this case,
the limitations in the modified permit may reflect the level of
pollufant control actually achieved but shall not be less stringent
than required by a subsequently promulgated effluent guideline.

8.2.3.b.15. BPJ Limits Too Costly. When the permittee's effluent
limitations were imposed under CWA Section #402(a)(1) and the permittee
demenstrates cperation and mainienance costs Lthat are tobally
disproporticonate from the c¢peration and maintenance c¢osts considered
in the development of a subsegquently promulgated effluent limitations
guideline, but in no case may the limitation be 1less stringent than
the subsequent guideline.

8.%. Reissuance.
8.3.7. General.

8.3.7.a. The director may reissue WV/NPDES permits prior to their
expiration date for any cause specified in Section 8.3 of these
regulations. When a permit is to be reissued the entire permibt is
reopenad and the director shall require submission of a new permit
application.

8.3.7.b. During any reissuance proceeding the permittee shall comply
with 211 conditions of the existing permit until a new final permit is
issued, Reissuance requires a draft permit under Section 10.1 of
these regulations and the publie notice procedures of Section 10.2 of
these regulations, Processing of a reissuance application does not
ezempt the permittee from compliance with any permit term or
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conditign.

8.3.2. Reissuance Based on Permittee Request or  Agreement. The
following are causes for reissuance of a permit when the permittee
requests or agrees:

8.3.2.a. All cazuses for modification listed under Section 8.2.3.2 of
these regulations,.

8.3.2.b. The WV/NPDES permit will expire within eighteen (18) months
and the permittee has submitted an applicaticn for reissuance which is
approvable, _

' 8.3.3. Reissuance Without Permittee Request or Agreement. The
following are causes for reissuance of a permit:

8.3.3.a. Cause exists for suspension or revccation of the ¥WV/NPDES
permit under Section B.4 of these regulations and the director
determines reissuance is appropriate,

8.3.3.b. The facility has an Artiele 54 permit which was issued prior
to July 1, 1974 which does not have an expiraticn date.

8.3.3.¢. The directeor has received notification of a proposed transfer
of the permit and has determined to reissue both the WV/NPDES permit
and surface mining permit.

8.2.3.4. Conditions exist whieh allow reopening and reissuance cf the

permit under Section 5..16 of these regulations.

8.4. Suspension and Revocation of Permits. Permits may be suspended
or vrevoked in whole or in part. When suspending or revoking a permit
the director shall follow the procedures of BSections 10 and 171 of
these regulations. A notice of intent to revoke a permit is a type of
draft permit which follows the same procedures as any draft permit
under Section 10.1 of these regulations. The fellowing may be causes
for revocation or suspension of a permit during its term, or for
denying a permii reissuance application:

8.4.17. Noncocmpliance by the permittee with any condition of the
WV/NPDES permit or Article 5A; or

8.4L.2. The permittee's failure in the application or during the permit
issuance proecess to disclose fully all relevant facts, or the
permittee’s misrepresentation of any relevant facts at any time; or

8.4.3. A determination that the permitted activity endangers human
heaith or the environment and can only be regulated to accepfable
levels by permit modification or revocation; or

8.4.4, A change in any conditfion that requires either a temporary or a
permanent reduction or elimination of any discharge controlled by the
permit {(for example, plant closure or termination of discharge by
connection tc a POTW).
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8.4.5. Revocation of a permit issued under aApsisle-8 WVSMRCA.
Section 9. PERMITS FOR MAJOR FACILITIES,.
3.1. Designation of Major Facilities.

2.1.1. Because of thelr size of discharge, location in an
environmentally sensitive area, or for other reasons, certain
facilities have been c¢lassified as major facilities by £the EPRA
Regional Administrator. All such major facilities are facilities for
which EPA has not walved the right to review, object to, or comment
upon pursuant te the Memorandum of Agreement. In addition, the
director may make additional designations of major facility status of
facilities not already classified zs such.

9.1.2. Facilities designated as major will be informed at the time of
permit issuance. ’

9.1.3. Such facilities will be subject to special reguirements as set
forth in Section 9.2 of these regulations.

9.2. Special Requirements for Major Facilities.

§.2.7. All facilities designated as major facilities by the Regicnal
Administrator In conjunction with the director:

9.2.7.a. Will have a fact sheet prepared on them pursuant to Section
11 of these regulations whenever a draft permit is issued for them;

§.2.1.b., Must submit all discharge monitoring reports and reporis of
noncompliance required by their WV/NPDES or NPDES permit or under
Section 5.11 of these regulations to both the director and the
Regional Administrator;

9.2.1.c. Will be annually subject to either a Compliance Sampling
Inspeeotion  (CSI), Compliance Evaluation  Inspection  (CEI) or
Performance Audit Inspection (PAI);

9.2.1.d. Will have coples of compliance 1Inspection reports  and
correspondence regarding noncompliance forwarded to EPA.

9.2.2, A1l facilities classified as major sclely by the director will
be subject to an annual inspecticn under Section 9.2.1.¢ of these
regulations,

Section 10. PROCEDURE FOR PERMIT ISSUANCE.

10.1. General.

106.1.1, Cnce an application Is complete, the  director shall
tentatively decide whether fo prepare a draft permit or to deny the
appliecation,

16.1.2, If the director decides to prepare a draft permit, i1t shall
contain the following information:
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10.1.2.a, All applicable conditions under Sections 5 and 6 of these
regulations;

10.1.2.b. All monitoring reguirements; and

10.1.2.¢. Effiuent limitations, standards, prochibitions and conditiens
and all variances under Section 14 of thess regulations that are to be
included.

10.1.3. All draft permits shall be accompanied by a fact sheet if
required under Secticn 11 of these regulations and shall be publiely
noticed and available for public comment in accordance with Section
10.2 of these regulations.

70.2. Publie Notice, Comment, and Hearings.
10.2.1. Public Notice.

10.2.1.a. Scope.

10.2.7.a.1. Public notice shall he given that a draft permit has been
prepared. -

10.2.1.a.2. Public notices may describe more than one permit or permit
action.

10.2.1.2.3. Public notice shall be given of any hearing granted under
Seetion 10.3 of these regulations,

10.2.1.b. Timing.

10.2.1.b.1. Public notice of the preparation of a draft permit shall
allow at least thirty (20) days for public comment. Extra time may be
allowed if requested.

10.2.1.b.2. Public notice of a public hearing shall be given at least
thirty (30) days before the hearing., Public notice of the hearing may
be given at the same time as public notice of the draft permit and the
two notices may be combined.

10.2.2. Reopening of the Public Ccmment Pericd, If any data,
informaticn, or arguments submitted during the public comment period
appear to raise substantizl new questicns concerning =z permit, the
director may reopen or extend the comment period to give interested
persons an opportunity to comment on the information or arguments
submitted, The director may also extend the comment pericd for good
cause.

10.2.3. Proof of Publication. The applicant shall be responsible for
publication of a legal advertisement in a gualified newspaper of
general circulation in the location of the propesed permit zrea.
Before the expiraticn of the WV/NPDES notice period in Section
10.2.1.b.1 of these regulations, the applicant shall send the director
a copy of the advertisement and proof of publishing along with an
affidavit certifying that the notice, and a fact sheet, if required,
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was sent to all persons listed in Sections 10.2.4.a.%1 and 10,2.4.a.2
of these regulations. A WV/NPDES permit may not be issued until such
affidavit is recelved,

10.2.4. Methods. In addition %o the requirements of Section 10.2.3 of
these regulations, public notice of the draft permit shall be given by
the following methods:

10.2.4.a. By the applicant mailing a copy of a notice to the following
persons: tany-person-ebherwise-orbibied-50-reaeive-notiec-under-shis
parageaph-may-Waive-his-op--Rep--righss--Eo--neseive--nobiag--for--any
elacges-ard-eabegeries-ef-permibads

10.2.4.a.1. Federal, State, and interstate agencles with jJurisdiction
over fish and wildlife resources including the United States Fish and
Wildlife Service and the Division of Wildlife Resources of the West
Virginia Department of Natural Resources; United States Army Corps of
Engineers; the Historic Preservation Unit of the West Virginia
Department of Culture and History; the Advisory Council on Historice
Preservation; and other appropriate government authorities, including
any zffected states, .

10:2-U4:a3-3--The-Divigion-of-Watar-Rogeurecs;-A55R+--Rubliie-Informatien
Pffiee,

19-2-4ra-3--Any-o5her-Stabe-op-federal-ageney-which-she-direetor-knews
nag-iggded-ep-is-required-so-igsue-a-permik-for-Ske-same--faeilisy--or
aebiviby-under-any-of-she-Ffollowing-federal-programs+--RORAT-UIC;-40kL;
28d--PSD----For--RERAy--and--UIG--these--are:---The--Diviston-of-Waker
Ressurecs;-Hagardous-Waste/Craundwater-Branckh-and--5ke--Wess--Vivginia
Aip-~-Rollusion--Corsrei--Commissioni--for--YIG--5he-Division-af-Waker
Regsuroess-Hagardeus-Waske Croundwabor-Branek-ard--tke--Commiggion--68F
Bit--and--5a83-~fop--UQU--the--Urited-Sbates-Army-Corps-of-ERginecrsy
Rikbsbupgh-Distpieb-or-Huntingbor-Digbries;-fop-R8br-5he-West-Virginia
bip-Rorlinbien-Consrol-Commissions

10.2.4.a.2, Any other State or federal agency which the director knows
has issued or is reguired to issue 2z permit for the same facility or
activity under any of the feollowing federal programs:

10.2.4.28.2.A. For RCRA: the Division of Waste Management of the West
Virginia Department of Natural Resources and the West Virginia Air
Pollution Contrel Commissicon;

10.2.4.8.2.8. For UIC: the Division of Water Rescurces and the West
Virginia Departfment of Energy;

10.2.%.4.2.C, For 404: the United States Army Corps of Engineers,
Pittsburgh Digtrict or Huntington District;

10.2.4.a.2.0. For PSD: the West Virginia Alr Pollution Ccntrol
Commissicn.

18-2-4-a-4< 10.2.4.2.3. To any unit of local  government having
jurisdiction over the area where the facility 1Is proposed to he
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located;

40-2-4-a-5- 10.2.4.a.4. Any other method reasonably calculated to give
actual neotice of the action in question to the persons potentially
affected by it, ineluding press releases or any cther forum or medium
to elicit publie participation.

1¢.2.4.a.5. Any person otherwise entitled to receive nofice under

Section 10.2.4.a of these regulations may waive his richts to receive
notice for any elasses and categories of permits.

10.2.4.b. Aftep-rceoeips-of-ibs-copy-ef-the-publie-nebices-she-Divisier
of-Waker-Regeurees The director shall send the publiec notiee to
persons on a malling list which 1s developed by:

10.2.4.5.1. Including those who request in writing to be on the list;

10.2.4.b.2. Soliclting persons for "area lists" from participants in
past permit proceedings in that aresz; and

10.2.8.b.3, Notifying the public of the opportunity to be put on the
mailing 1list through periodic publication in the public press and in
such publications as regional and State funded newslestters or
envircnmental bulletins. The list may be updated from time to time by
requesting written indication of continued interest from those listed.
Persons may be deleted from the list if they fail to respond to such a
request.

10.2.4,¢c. In addition to the general public notice described in
Section 10.2.5 of these regulations, all persons 1identified in
Sections 10.2.4.a.1 and 10.2.4.a.2 of these regulaticns shall be
mailed a copy of the faet sheet, if any, and the draft permit and
applicaticn unless such person requests, in writing, that these
documents not be sent.

10.2.5. Contents.

10.2.5.a. A1l Public Notices., All public notices issued under Section
16.2 . of these regulations shall contain the following minimum
information: :

10.2.5.a.1. Name and address of the office processing the permit
action for which notice is being given;

10.2.5.a.2. Name and address of the permittee or permit applicant and
a locaticn map of the proposed area, ¢xcept in the case of general
permits;

10.2.5.2.3. A brief description of the business conducted at the
facility or activity described in the permit appllication or in the
draft permit, except in the case of general permits;

10.2.5.a.4, Name, address and telephone number of a person from whom

interested persons may cbtain further informztion, ineluding copies of
the draff permit or draft general permit, fact sheet, and the
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application;

10.2.5.a.5. & brief description of the comment procedures required and
the time and place of any hearing that will be held, including a
statement of procedures to request a hearing that will ke held,
including a statement of procedures to request a hearing (unless a
hearing has already bzen scheduled) and other procedures by which the
public may participate in the final permit decision; and

10.2.5.28.6. 4 general description and map of the location of the
facility and the name of the receiving water(s). For draft general
permits, this reguirement will be satisfied by a map or description of
the permit area.

10.2.5.a.7. Any other infeormation considered necessary or proper.

10.2.5.b. Public Notlices for Hearings. In addition to the general
public neotice requirements of Section 10.2.5.a of these regulations, a
public notice of a public hearing shall contain the fellowing
information:

10.2.5.b,1. Reference to the date of previous public notices relating
to the permit;

10.,2.5.b.2. Date, time, and place of the hearing; and

1¢.2.5.0.3. 4 brief description of the nature and purpose of the
hearing, Including applicable rules and procedures,

10.2.6. Public Comments and Requests for Public Hearings. During the
public  comment period provided under Section 10.2.1 of these
regulations, any interested person may submit written commentis on the
draft permit and may request a publie hearing, if a publiec hearing has
not been already scheduled. A4 request for a public hearing shall be
in writing and shall state the nature of the issues proposed to be
raised in the hearing. All comments shall be considered in mzking the
final decision and shall be answered as provided in Seetion 10.4 of
these regulations.

10.3. Public Hearings.

10.3.7. The direcfor shall hold a public hearing whenever he ep--she
finds, on the basis of requests, a significant degree of public
intersest on isgsuss relevant to the draft permit{s). The director alsp
may hold a2 public hearing at his es-mer discretion whenever such a
hearing might clarify one or more issues involved in the permit
decision.

10.3.2. Any perscn may submit ocral or written statements and data
eoncerning the draft permit, Heasonable limits may be set upon the
time allowed for oral statements, and the submission of statements in
writing may be reguired. The public comment period under Section
10.2.1.b.1 of these regulations shall automatically be extended to the
close of any public hearing held under the provisions of Section 10.3
of these regulations.
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10.3.3. A tape recording or written transcript of the hezaring shall be
made available to the public, upon reguest.

10.4, Response to Comments. -

10.4.1,. At the time that any final permit 1is issued, the director
shall issue a response toc comments. This response shall:

10.4.1.a. Specify which provisions of the draft permit have been
changed in the final permit decisicn and the reasons for the change;
and

10.4.1.b. Briefly describe and respond to all significant comments on
the draft permit raised during the publie comment pericd or during any
hearing,

10.4.2. The response to comments shall be avzilable to the publie.
10.5. Public Comment by Government Agencies.

10.5.1. If during the comment period fer a draft permif, the District
Engineer of the U.S. Army Corps of Engineers advises the director in
writing that anchorage and navigaticn of any of the waters of the
State would be substantially impaired by the granting of a permit, the
permit shall be denied and the applicant so notified. If the Distriet
Engineer advises the director that impesing specified conditicens upon
the permit .is necessary to aveid any substantial impairment of
anchorage cr navigation, then the director shall ineclude the specified
conditions in the permit, Review or appeal of denizl of a permit
under Section 10 of these regulations or of conditions specified by
the District Engineer shall be made through the applicable procedures
of the Corps of Engineers and may not be made under the provisions of
this part. I the conditicens are stayed by a cocurt of competent
Jurisdiction or by applicazble procedures of the Corps of Engineers,
those conditions shall be stayed in the WV/NPDES permit for the
duration of that stay.

10.5.2. If during the comment period, any other 3tate or federal
agency with jurisdiction over fish, wildlife, or public health advises
the director in writing that the imposition of specified conditions
upon the permit iIs necessary te aveolid substantial risk te publie
healthh or impairment of fish, shellfish, or wildlife resources, the
director may include the specified conditicns in the permit te the
extent they are determined necessary to carry ocut the provisions of
CW4& and Article 54.

10.5.3. In appropriate cases the director may consult with one or more
of the agencies referred to in Section 10 of these regulations before
izssuing a draft permit and may reflect their views in the fact sheet
or the draft permit.

70.6. Public ficcess %o Information. Publie access to information

shall be governad by the Freedom of Information Act, Chapter 29B of
the West Virginia Code.
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Section 11, FACT SHEET.

11.1. Fact Sheet Preparation. A4 fact sheet shall be prepared for
every draft permit for:

11.1.1. A major facility or activity;
11.1.2. Every general permit;
11.1.3. Every draft permit that incorporates a variance; and

11.1.4, Every draft permit which the director finds is the subject ot
widespread public interest or raises major issues.

71.1.5. The fact sheet shall briefly set forth the principal facts and
the significant factual, legal, methodological, and poliey questions
considered in preparing the draft permit. The director shall send
this fact sheet tc the applicant, to the Division of Water Resources
and, on request, to any other perscn.

11.2. Fact Sheet Contents. The fact sheet shall include, when
applicable:

11.2.1, & brief descriptlion of the type of facllity or activity which
is the subject of the draft permit.

11.2.2. The type and quantity of wastes, flulds, or pollutants which
are proposed to be or are being discharged.

11.2.3. & brief summery of the basis for the draft permit conditions
including references to applicable statubtory or regulatory provisions.

11.2.4, Reascns why any requested variances or alternatives to
required standards do or do not appear Jjustified.

11.2.5. A description of the procedures for reaching a final decision
on the draft permit including:

11.2.5.a. The beginning and ending dates of the comment pericd under
Section 1C.2 of these regulaticns and the address where comments Wwill
be recelved;

11.2.5.b. Procedures for requesting a hearing and the nature of that
hearing; and

11.2.5.¢c. Any cther procedures by which the public may participate in
the final decision,

11.2.6. Name and phone number of a perscn to contact Ffor additional
information,

11.2.7. Any calculations or other necessary explanation of  the
derivation of specific effluent limitations and conditicns, Including
z citation to the applicable effluent limitation guideline or
performance standard provisions and reasons why they are applicable or
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an explanation of how the zlternate effluent limitations were
developed. ) ’ )

11.2.8. When the draft permit contains any of the follewing
conditions, an explanation of the reasons why such conditions are
applicable:

11,2.8,a., Limitations to control toxic pollutants under Section 6.2.7
of these regulations;

11.2.8.b. Liritations on internal waste streams under Section 7.8 of
these regulations; or

11.2.8.c. Limitations on indicator pellutants under 40 C.F.R.
§125.3(z). i

11.2.8.d. Limitations set on & case-by-case basis under 40 C.F.R.
§125.3(c)(2) or §125.3(c){3).

331:2-8-d- '1.2.8.e. When appropriate, a sketch or detailed description
of the location of the discharge described in the application,

Section 12. NEW SOURCES.

12.17. Definitions. For the purpose of  Sections 12 of these
regulations:

12.7.1. "Source" means any building, structure, facility, or
installation from which there is or may be a discharge of pollutants.

12.1.2. "Facilities" or "Equipment" means buildings, structures, or
process or production equipment or machinery which form a permanent
part of the new scurce and which will be used iIn its operation if
these " facilities or eqguipment are of such value as to represent a
substantial commitment To construet. It execludes facilitiss or
equipment used in connection with feasibkility, engineering, and design
studies regarding the source or water pollution treatment for the
scurce,

12.2. Effeect of Compliance With New Source Performance Standards.

12.2.1, Except as provided in Section 12.2.2 of these regulations, any
new scurce which meets the applicable new source performance standards
promulgated before the commencement of discharge may not be subject to
any more stringent new source performance standards or to any more
stringent technology-based standards under CWA Section 301(b)(2) for
the shortest of the following pericds:

12.2.7.a. Ten (10) years from the date that construction is completed;
or . .

12.2.1.b. Ten {10) vears from the date the source begins tc discharge
process cr cther nonconstruction related wastewater; or

12.2.1.c. The period of depreciation or amortization of the facility
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for the purposes of Section 167 or Section 169 or beth of the United
States Internal Revenue Code of 1954,

12.2.2. The protection from more stringent standards of performance
afforded by Section 12.2.3.a of these regulations does not apply to:

12.2.2.a. Additional or more stringent permit conditicns which zre not
technology-based (for example, conditions based on water quality
standards or toxie efflusnt standards or prohibitions under CWA
Section 307(a)); or

12.2.2.b, Additional permit conditions controlling pollutants listed
as toxic under CWA& Section 307(a) or as hazardous substances under CWA
Section 311 and which are not centrolled by new source performance
standards. This includes permit conditions controlling pollutants
other than those identified as toxic pollutants or  hazardous
substances when control of these pollutants has been specifiecally
identified as the method to control the toxic pcllutants or hazardous
substances; or

12.2.2.c. Existing sources which modify their pollution control
facilities and achieve performance standards bubt which are net new
sources or otherwise do not meet the requirements of this paragraph.

12.2.3. When a WV/NFDES permit is issued to =a source wWith a
"mrotection period" under Section 12.2.1 of these regulations which
Wwill expire on or aftfer the expiration of the protection periocd, such
permit shall require the owner or coperator of the source to comply
Wwith the requirements of CWA Secticn 301 and any other applicable CWA
requirements immediately upon the expiration of the protection period.
No additional period for achieving compliance with these reguirements
shall be allowed except when necessary to achieve compliance with
reguirements  promulgated less than three (3) years before the
expiration of the protection pericd,. -

12.2.4, The owner or operator of a new scurce or a recommencing
discharger shall install, ard have in operating condition, and shaili
"start up" all pollution control equipment required to meet the
conditions of the WV/NPDES permit before beginning to discharge.
Within the shortest feasible time, not to exeeed thirty (30) days, the
permittee must meet all permit conditions. The--reguiremersg--of--5his
papagrapk These requirements do not apply if the owner or cperater is
issued a permit containing a compliance schedule under Section
6.2.74.b of these regulations.

12.2,5, After the effective date of new source performance standards,
it shall be unlawful for any owner or coperator of any new source o
operate the scurce in violation of those standards applicable to the
source,

12.3. Criteria for New Source Determination.
12.3.1. A preparation plant or assoclated area, except as cotherwise

provided, is a 'new source" if it meets the definition of '"new source"
in Seetion 2.29 cof thess regulations, and
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12.3.7.a. Is constructed at a site 2zt which no other source is
located; or

12.3.1.b. It totally replacas the preocess cor production egquipment that
causes the discharge of pollutants at an existing source; or

12.3.1.a, Its processes are substantially independent of an existing
source at the same site. In determining whether these processes are
substantially independent, the director shall consider such factors as
the extent to which the new facility is integrated with the existing
plant; and the extent to which the new facility is engaged in the same
general type of actlivity as the existing source,

12.3.2. A scurce meeting the requirements of Section 12.3.1.¢ of these
regulaticns i1s a new source cnly if a new source performanee standard
is independently applicable to it,

12.3.3. Construction on a site at which an existing source is located
results in a modification subject to Section 8.2.3.b of these
regulations rather than in a new source if the construction does not
create a mnew building, structure, facility, cor installation meeting
the c¢riteria of Section 12.3.1.n or Section 12.3.1.¢ of these
regulations but otherwise alters, replaces, or adds to existing
process or production equipment.

72.3.4. Constructicn of az new source as defined under Section 2.29.3
of these regulations has commenced if the owner or operator has:

12.3.4.a., Begun or caused to begin as part cf continuous on-site
construction program;

12.3.4.a.1. Any placement, assembly, or Installation of facilities or
equipment; or

12.3.4.a.2. Significant site preparation work including elearing, -
efcavation, or remcval of existing buildings, structures, or
facilities which is necessary for the placement, assembly, or
installation of new source facilitlies or equipment; or

12.3.4.b. Entered into a binding contractual obligation for the
purchase of facilities or equipment which are intended to be used in
its operaticn with a reasonable time, Options te purchase or contract
which can be fterminated or modified without a substantial loss, and
contracts for feasibility engineering, and design studiss do not
constitute such a contractual obligation. zrder-She-papagraph

12.4. Modification of NPDES Permits for New Sources. Any new scurce
classified as such under previous EPA regulations may, notwithstanding
Section 8 of these regulations, apply to have its WV/NPDES permit
modified to incerporate the revised new source performance standards.
Section 13, GENERAL PERMITS.

13.1. Coverage. The director may issue a general permit in accordance
with the following: , :
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13.1.%. Area. The general permif skaiil may be written to cover a
category of discharges described in the permit under 3ection 13.%1.2 of
these regulations, except those covered by individual permits, within
a geographic area. The area shall correspond to existing geographlc
or poiitieal boundaries, such as:

13.1.1.a. Designated planning areas under CWA Sections 208 and 303;
13.1.1.b. City, ccunty, or state pclitical boundaries;
13.1.1.c. State highway systems;

13.1.71.d. Standard metropolitan statistical area as defined by the
U.8. Office of Management and Budget;

13.1.1.e. Any other appropriate division or combination of boundaries.

43r3-2--S0ureesr~~-The-gencprac~pepris-shals--be--wWrib5en--59--reguiaser
witkip--skhe--area--degeribed-~ir--Seetion-13:-1-1-9f-chege-reguiakionsy
eiSkers :

13:izdar--A-cakegeory-of-poinb~soupees-£fron--eoal-—-pinesy--preparasion
piarsg-and-refuse-areag-5shass

13.1.2. Sources. The zeneral permit may be writfen to regulate,
within the area described in Section 13.1.1 of these regulations, a
category of point sources from ccal mines, preparation plants, and
refuse areas that:

134273735 13.71.2.a. Involve the same or substantially simiiar types
of operations;

13:3:2+:3-2+ 13.1.2.b. Discharge the same types of wastes;

4+2s4rdrax3r 13.1.2.¢. Require the same effluent limitations Tor
operating conditions;

13:3-2-a-4- 13.1.2.d. Require the same or similar menitering; and

32r-3-2-a<x5- 13.1.2.e. In the opinion_ of <the director, are more
appropriately controlled under a general permit than under individual
permits.

13.1.3. If the director tentatively decides to issue a general permit,
he er~she shall prepare a draft general permit under Section 10.1.1 of
these regulations.

13.2, Administration.
13.2.1. General. General  npermits may be modified, reissued,
suspended, or revoked in accecrdance with the applicable requirements

of Section 8 of these regulaticns for sither individual dischargers or
for zcategory of point sources.

13.2.2, Requiring an Individual Permit. The director may require any
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person authorized by a general permit to apply for and obfain an
individual permit. Any interested perscon adversely affected or
aggrieved may petition the director to take action under Section 13.2
of these regulations. Cages where an individual permift may bhe
required include the following:

13.2.2.a. The discharger is not in compliance with the conditicns of
the general permit;

13.2.2.b. A change has occurred in the avallability of demonstrated
technology or practices for the control or abatement of pollutants
applicable to the point source;

13.2.2.c. Effluent limitation zuidelines are promulgated for point
sources covered by the general permit;

13.2.2.d. A water quality management plan containing reguirements
applicable to such point sources is approved;

12.2.2.e. The requirements of Section 13.1 of these regulations are
not met.. -

Section 14, DECISION ON VARIANCES.
14.1. Actions by Director.

14.1.1. The director may grant or deny requests for the following
variances:

14.1.1.a, After consultation with the Regional  Administrator,
extensions under CWA Section 301(k) based on the use of innovative
technology; or

14.1.1.b. Variances under CWA Section 316{a} for thermal pollution,

14,1.2, The director may deny, or forward to the FRegicnal
Administrator with a written concurrence, or submit to EPA without
recommendation a completed request for:

t4.17.2.a. A variance based on the economic capability of the appllieant
under CWA Section 301{(c); or

14;3-2-5--L-varisnee-based-upor-eersatn-waser--gqualtity--fackors--urder
CWa-Scetior-301iLg)s-ap

14:422-ar 14.71.2.b. A4 variance based on water quality related affluent
limitations under CWA Section 302(b}{(2}., {ire-7-40-C-E-R---Raprs-1267
Subparg-Di

14,1.3. The director may deny or forward to the Administrator (or his
delegate) with a written concurrence, or submit to the Administrator
{or his delegate) without recommendzation, a completed reguest for:

14.1.3.a. 4 variance based on the presence of "fundamentally different
factors" from theose on which an offluent limitations guideline was
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based; or

14,7,.3.b. A variance based upon certain water gquality factors under
CW& Section 301{g).

14,2, Actions By EPA.

14.2.1. The Regional Administrator may deny, forward, or submit to the
EPA Deputy Assistant Administrator for Water Enforcement with a
recommendation for approval, a request for a variance listed in
Section 14.1.2 of these regulations that is forwarded by the director.

14,2.2. The EPA Deputy Assistant Administrater for Water Enforcement
may approve or deny any variance request submitted under Section
14.2.1 of these regulations. If the Deputy Assistant Administrator
approves the variance, the director may prepare a draft permit
inecorporating the variance. 4ny public notice of z draft permit for
whiech a variance or modification has been approved or denied shall
identify the applicable procedures for appealing that decision under
40 C.F.R. §124.64. '

i4,2.3, The Administrateor (or his delegate) may grant cr deny a
request for a variance listed in Section 14.1.3 of these regulsticns
that is forwarded by the director, if the Administrator <{(or his
delegate) approves the variance, the director may prepare a draft
permit inceorporating the variance, Any public notice of a draft
permit for which a variance or modification has been aporoved or
denied shall identify the applicable procedures for appealing that
decision under 40 C.F.R. §124.64.

Section 15. ENFORCEMENT.

15.1. General. The provisions of this chapter may be enforced by all
of the applicable provisions in Article 54 and Article § of the West
Virginia Code, including: )

15.1.1. Orders or notices issued by the director 1in acccerdance with
Sections 7, 8, 10, and 124 of Article 54;

15.1.2, Civil penalties appropriate to the viclation and injunctive
relief in accordance with Seection 17 of Article 54; and

15.1.3. Criminal penalties in accordance with Section 19 of Artiele
54.

15.2. Citizen Participation. The director shall provide for public
participation in enforcement by the following:

15.2.1. Investigating and providing a written responss o all signed,
written complzints from citizens;

15.2.2. Not opposing intervention by any citizen in an Article 5A

proceeding when permissive intervention is authorized by statute or
rule; and ' '
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15.2.3. Publishing notice in a newspaper of general circulation In the
county in which the discharge is located at least thirty (30) days
prior to the final settlement of any civil action under Article 54 or
consent order issued by the State Water Resources Board. This notice
will identify the person discharging, the specific enforcement action
to be taken, and the name and address where informaticon on the
proposed settlement can be obtained. The director shall consider all
coemments raceived during the thirty-day period.
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APPENDIX A

Toxic Pollutants under CWA Section 3207(a)

Acenaphthene
Acrolein
Acrylonitrile
Aldrin and Dieldrin
Antimony and compounds
Arsenic and compounds
Ashestos
Benzene
Benzidine
10. Beryllium and compounds
11, Cadmium and compounds
12. Carbon tetrachloride :
13. Chlorodane {(technical mixture and metabeclites)
14, Chlorinated benzenes except dichlcrobenzenes
15. Chlorinated ethanes: :
1,2-Dichloroethane
1,1,1=Trichloroethans
Hexachlorcethane
16. Chloroalkyl ethers:
Chlorcmetyl ether
Chlorcethyl ether
Mixed ethers
177. Chlorinated naphthalene
18. Chlorinated phencls:
Trichlorcphenols
Chlorinated cresols
19. Chloroform
20. 2-Chlorophencl
21. Chromium and compounds
22. Copper and compounds
23. Cyanides _
24, DDT and metabolites
25. Dichlorobenzenes:
1,2-Dichlorobenzene
1,3-Dichlorobenzene
1,4-Dichlcrobenzene
26, Dichlorobenzidine
27. Dichlorcethylenes:
1,1-Dichlcroethylene
1,2-Dichloroethylene
28. 2,4-Dichlorecphencl
29. Dichloropropane and Dichloropropene
20. 2,4-Dimethylphencl
31. Dinitrotcluene
32. Diphenylhydrazine

.

-

»
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33.
34.
35.
36.
37.

38.

39.
4o,
41,
42,
43.
44,
45.
46,
47.

49,

50.
51.

52.
. Phthalate ester

54.
55.

56.
57.
58.
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APPENDIX A continued

Toxic Pollutants under CWA Section 307(a)

Endosulfan and metabolites

Endrin and metabolites

Ethylbenzene

Flucranthene

Halcethers: .
Chlorcphenylphenyl ethers
Bromophenylphenyl ether
Bis{chloroszthoxy)methane
Polychlorinated diphenyl ethers

Halomethanes:
Methylene chloride
Methylechloride
Methylbromide
Bromeform
Dichlorobhromomethane
Trichloroflucromethane
Dichlerodifluorcmethane

Heptachlor and metabolites

Hexaclorobutadiene

Hexachlorocyclohexane

Hexachlorocyclopentadiene

Isophorone

Lead and compounds

Mercury and compounds

Naphthalene

Nickel and compounds

. Nitrobenzene

Nitrophenols:
2,4-Dinitrophenol
Dinitrocresol

Nitrosamines

Pentachlorephenol

Pheneol

Pclychlorinated biphenyls (PCBs)
Polynuclear aromatic hydrocarbons:
Benzanthracenes
Benzopyrenes
Benzofluoranthene
Chrysenes
Dibenzathracenes
Indencpyrenes
Selenium and compounds
Silver and compounds
2,3,7,8-Tetrachloro-dibenzo-p-dioxin {TCDD)

&1




59.°
£0.
61.
£2.
63.
6.
65.
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APPENDIX A,continued

Tozie Pollutants under CWA Section 307(a)

Tetrachlorcethylene
Thallium and compounds
Toluene )
Toxaphene
Trichlorcethylene
Vinyl chloride

Zinc and compounds
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APPENDIX B

Other Toxic Pollutants
(Metals, Cyanide, and Total Phenols)

1. Total
2. Total
3, Total
4, Total
5. Total
6. Total
7. Total
8. Total
9. Total
1C. Total
11. Total
i2. Total
13. Total
14, Total
15. Total

Antimony
Arszenic
Beryllium
Cadmium
Chromium
Copper
Lead
Mercury
MNickel
Selenium
Silver
Thallium
Zine
Cyanide
Phenols
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APPENDIX C
Organic Tozie Pollutants
- Volatiles -~.

V. Acrolein

2V, fcrylenitrile

3V. Benzene

5V. Bromoform

6V. Carhon tetrachloride
7V. Chlorobenzene

8V, Chlorodibromomethane
9V. Chloroethane

10V. 2-Chleoroethylvinyl ether
11V. Chloroform

12V, Diechlorobromemethane
14y, 1,1-Dichleroethane
15V. 1,2-Dichloroethane
16V. 1,1-Dichloroethylene
17V. 1,2-Dichleropropane
18¥--3y2-Dickloropropyiene
18V. 1,3-Dichloropropvlens
19V. Ethylbenzene
20V, Methyl bromide
21V. Methyl chleride
22V. Methylene chloride
23V. 1,1,2-Tetrachloroethane
24V, Tetrachleroethylene
25V, Toluene

26V, 1,2-Trans-dichloroethylene

27V. 1,1,1-Trichleroethane
28v. 1,1,2-Trichleroethane
29V, Trichloroethylene
31V. Vinyl chloride
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14.
24,
3A.
4a.
5A.
64,
T4,
84,
94,
104.
114.

APPENDIX C continued
Organic Toxic Pollutants
- Acids -

2-Chlorophenol
2,4-Dichlorecphenol
2,4-Dimethylphenol
4,6-Dinitro-o-cresol
.2,4-Dinitrophenel
2=-Nitrcphenol .
4-Nitrophenol
P-chloro-m-crescl
Pentachlorephenol
Phenol
2,4,6-Trichlorophencl
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B.

2B,

3B.

4B.

5B.

EB.

TB.

8B.

SE.
10B.
i1B.
12B.
13B.
14B.
15B8.
16B.
17B.
18B.
188.
20B.
21B.
22B.
23B.
24B.
25EB.
26B.
278.
28B.
29B.
30B.
318,
32B.
33B.
34B.
35B.
36B.
378.
38B.
39B8.
hoz.
L1B.
42,
438,
4iB.
45B.
46B.

APPENDIX C continued
Organic Toxie Pollutants
~ Bases/Neutral -

Acenaphthene

Acenaphtylene

Anthracene

Benzidine
Benzo(a}anthracene
Benzo(a}pyrens
3,4-Benzofluoranthene
Benzo{ghi)perylene
Benzo{k)fluoranthene
Bis(2-chloroethoxy jmethane
Bis(2-chlorpethyl)ether
Big(2-chloroisopropyl)ether
Bis(Z2-ethylhexyl)phthalate
4-Bromophenyl phenyl ether
Butylbenzvl phthalate
2-Chloronaphthalene
4-Chlcrophenyl phenyl ether
Chrysene
Dibenzo(a,h)anthracene
1,2-Dichlorcbenzene
1,3-Dichlcrobenzene
1,4-Dichlorobenzene
3,3'-Dichlorchenzidine
Diethyl phthalate

Dimethyl phthalate
Di-n-butyl phthalate
2,4-Dintrotoluene
2,6-Dintrotoluene
Di-n-cetyl phthalate
1,2-Dipheylhydrazine {as azobenzene}
Fluoranthene

Fluorene

Hexachlorchenzens
Hexachlorobutadiene
Hexachlorceyclopentadiene
Hexachlorgethane
Indeno(1,2,3-cd)pyrene
Isophoreone ’
Naphthalene

Nitrobenzene
N-nitrosodimethylamine
N-nitrosid-n-propylamine
N-nitroscdiphenylamine
Phenanthrene

Pyrene
1,2,4-Trichlorohenzene
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APPENDIX C continued
Organic Tozie Pollutants
- Pesticides -

1P. Aldrin

2P. alpha-BHC

3P. beta-BHC

4P, gamma-BHC

5P. delta-BHC

6P. Chlordane

TP. 4,47'-DDT

8p, 4, 4_DDE

9P, L, U'-DDD

10P, Dieldrin

11F. Alpha-endosulfan
12P. beta-endosulfan
13P. Endosulfan sulfate
14P, Endrin

15P. Endrin aldehyde
16P. Heptachlor

17P. Heptachler epoxide
18F. PCB-1242

16P. PLB-1254
20P. PCB-1221
21P, PCB-1232
22P. PCB-1248
23P. EBCB-1260
24P, BCB-1016
25P. Toxaphene
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APPENDIX D

Conventional and Noneonventional Pollutants Required
te be Tested by Exzisting Dischargers
if Expected to be Present

Bromide
Total Residual Chlorine
Coler
Fecal Celiform
Fluoride
Nitrate-Nitrite
Total Organic Nitrogen
0il and Grease
Total Phesphorus
Radicactivity
Sulfate
Sulfide
Sulfite
Surfactants

Total Aluminum
Total Barium
Total Boeron
Total Cobalt

Total Iron
Total Magnesium
Total Molydenum
Total Manganese

Totzl Tin

Total Titanium

30c0alig9B7a
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APPENDIX E

Tozie Pollutants and Hazardous Substances Required
to be Identified by Egisting Dischargers
if Expected to be Present

Acetaldehyde
Allyl azlcohol
Allyl chloride

Amyl acetate

Aniline
Asbestos

Benzonitrile
Benzl chloride
Butyl acetate

Butylamine

Captan
Carbaryl
Carbofuran
Carbon disulfide
Chlorpyrifos
Coumarphos
Crescl
Crotonaldehyde
Cyclonexane
2,3-Dichloropheoxy acetic acid (2,L-D)
Diazinon
Dicamba
Dichlobenil
Diclone -
2,2=Dichloropropionic acid

Dichlorvos
Diethyl amine
Dimethyl amire
Dinitobenzene

Diquat
Bisulfoton
Diurecn
Epichlorohydrin
Ethion
Ethylene diamine
Efhylene dibromide
Formaldehyde
Furfural
Guthion
Iscprene
Isopropanolamine dodecylbenzenesulfonate
Kelthane
Kepone
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APPENDIX E continued

Toxie Pollutants and Hazardous Substances Required
to be Identified by Existing Dischargers
if* Expected to be Present

Maiathion
Mercaptodimethur
Methoxychlor
Methyl mercaptan
Methyl methacrylate
Methyl parathion
Mevinphos
Mexacarbate
Moncethyl amine
Monomethyl amine
Naled
Naphthenic acid
Nitrotoluene
Parathion
Fhenolsulfanate
Phosgene
Propargite
Propylene ozxide
Pyrethrins
Quinoline
Resorcinol
Strontium
Strychnine
Styrene
2,4,5-Trichlorcphenoxy aestic aecid (2,4,5-T)
Tetrachlorodiphenylethane
2,4,5-Trichlorophenoxy propanoic acid (2,4,5-TP)
Trichlorofon
Triethanolamine dodecylbenzenesulfonate
Triethylamine
Trimethylamine
Uranium
Vanadium
Vinyl acetate
Xylene
Iylenol
Zirconium
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