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RULE TITLE: WV/NPDES Regulations for Coal Mining Facilities i

The_attached rule ig filed as an Emergency Rule. The facts and

circumstances constituting the emergency are as follows:

Changes made in federal NPDES regulations on September 26,
1984, June 3, 1985, and October 9, 1985 have not been adopted
by the State within the one-year time limit  established wunder
40 C.F.R §271.21(e) (1) (iii).... The emergency rule,
incorporates those changes, is necessary in

further.

which
order to

> A8 prevent
delay-in complying with federal regulations that could
result in g loss c¢f State primacy over

§ 0L » I the administration of
federal NPDES regulations related to coal mining facilities.

Ronald %
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The Honorable Ken Hechler
Secretary of State S
Capitol Complex, Suite. 157 K-
Charleston, West Virginia 25305

Re: Filing of Emergéncy Rules
(WV/NPDES Regulations for Coal .
Mining Facilities, Sexies 30). by
the Department of Natural Resocurces

Dear Mr. Hechler: i oL

Enclosed please find for your f£iling a copy of amendments to
the legislative rules of the Department of .Natural Resources
adopted and filed on an emergency basis. ,ﬁ

If you have dhy questions, please contact Mr. Ron Shipley,
Special Assistant to the Director, at 348-2761. . ,

Sincerely,

P AL

Ronald R. Potesta
Director

RRP/jh

Enclosures

cc:  Legislative Rule-Making Review Committee




DATE: April 3, 1987 _
TO: * LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
TROM: West Virginia Department of Natural Resocurces

EMERGENCY RULE TITLE: WV/NPDES Regulations for
Cozl Mining Facilities

1. Date of filing: April 3, 1987

2. Statutory authority for promulgating the emergency rule:

West Virginia Code, Chapter 20, Article 1, Section 7
3. Date of filing of preposed legislative rule:

4. Does the emergency rule adopt new langrage or does 1t amend or
repeal a current legislative rule?

The emergency rule amends the current legislative xules to conform
with federal NPDES revisions promulgated on September 26, 1984,
June 3, 1985, and October &, 1985.

5. Has the same or similar emergency rule previously been filed and
expired? No.

6. State, with particularity, those facts and circumstances which
make the emergency rule necessary for the immediate preservation
of public peace, health, safety or welfare.

7. If the emergency rule was preomulgated in order tec comply with a
time limit established by the Code or federal statute or regulation,
cite the Code provision, federal statute or regulation and time
limit established therein.

Changes made in federal NPDES regulations on September 26,
1984, June 3, 1985, and Octchber 9, 1985 have not been adopted
by the State within the one-yvear time limit established under
40 C.F.R §271.21(el (1) (iii). The emergency rule, which
incorporates those changes, 1s necessary in order to prevent
further delay in complying with federal regulations that
could result iIin a loss of State primacy over the
administration of £federal NPDES regulations related to coal
mining facilities.




State, with particularity, those facts and circumstances which
make the emergency rule necessary to prevent substantial harm to
the public interest.

Failure to amend the legislative rules of the Department .to
conform to federal NPDES provisions could result in a loss of
State primacy over the administration of £federal NPDES
regulations related tc ccal mining Ffacilities. A loss of
primacy would entail major disruption of the State's NPDES
coal-related program.




PREAMELE FOR EMERGENCY RULE AMENDMENTS TO LEGISLATIVE RULES
WV/NPDES REGULATIONS FOR COAL MINING FACILITIES

PROGRAM: WV/NPDES (Coal Mining Facilities)

REGULATIONS: Department of Natural Resocurces, Series 30,
WV/NPDES Regulations for Coal Mining Facilities

AUTHORITY: West Virginia Code, Chapter 20, Article 1, Section 7
ACTION: Promulgation of Emergency Rules

TOPIC: Revision of WV/NPDES regulations related to ceozl mining
facilities to incorporate federal regulatory changes.

SUMMARY: The Department is amending its WV/NPDES regulations
related to coal mining facilities (Series 30) to conform with
federal regulatory changes promulgated on September 26, 1984,
June 3, . 1985, and Octcher 9, 1985 related +to coal mining
facllities. These emergency rules are effective upon f£iling.

SUPPLEMENTAL INFORMATION: Today's emergency rulemaking
promulgates State regulations consistent with federal revisions
of NPDES regulations. The EPA promulgated amended federal NPDES
regulations on September 26, 1984 (with subseguent corrections to
some of these provisions on February 19, 1985 and February 27,
1985), June 3, 1985, and October 9, 1985. Failure to amend the
Department's WV/NPDES regulations to -<conform to the federal
provisicns could zresult 4in a loss of State primacy over the
administration of the federal NPDES program. Promulgation of
these rules also fulfills a condition of an agreement between the
United States Environmental Protection Agency and the State.

Today's rulemaking revises the Department's zregulations by
amending Series 30 as follows:

Serieg 30 Descripticn of Text Revisicn
Section
3.5.5 Insert new Section 3.5.5 Pernmits Issued
(permit duration) gfter July 1, 1834,
4.5.2.£.3.A Delete ©ld text "unless the applicant..."
(application Insert new text "For every pollutant..."
reguirements) at the end of this subsecticon.
4.5,.2.£.3.8 Insert new text "If an applicable
(application effluent..." at the end of this
requirements) subsection,
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Series 30 S Degcription of Text Revision
Secticon
4.5.2.h Delete the phrase "during the next five (5)
(applicaticn vears." Insert new text "The Direcfor
regquirements) may... " at the end ¢f this subsection.
5.13.4.d.1 Insert the phrase "¢n a routine or freguent

(permit conditions) basis" into this subsection.

5.13.4.4.2 Ingert new Section 5.13.4.d4.2. Renumber o©ld
(permit conditions) text as new Section 5.13.4.4.3.
7.2 Daelete ©l1d text "the total metal..." Insert
(calculating the phrase "the total recoverakle metal...”

permit conditions) inte this subsection.

7.7 Delete old text and insert new Section 7.7.
{net limitations)

8.2.3.b.3.a.111 Ingsert the phrase "unless the effluent limita-
(majcr modifi- tion guidelines allow for a different time
cationsg) period" at. the end of this subsection.
11.2.8 Insert new Section 11.2.8.d. Renumber old
(fact sheest) text as new Section 11.2.8.e.

A comparison of amended state regulatory provisions and the
federal revisicons £f£ollows: o

Series 30 4C C.F.R. Date of Federal
Section Section Revision
3.5.5 C122.46(d});122.46(e) 8/8/84
4.5.2.£.3.A 122.21(g)(73(1iii)B 9/26/84
4.5.2,.f.3.8B S 122.21(g)(7)(1iidi)Aa - 5/26/84
4.5.2.h 122.21(g)(9) 9/26/84
5.13.4.4.1 122.42(a)(1) 9/26/84
5.13.4.4.2 122.42(a)(2) 9/26/84
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Series 30 40 C.F.R. Date of Federal
Section Section Revisicn
7.2 122,.45(c) 9/26/84
7.7 122.45(g) 9/26/84
8.2.3.b.3.A.1iid 434.65 10/9/85
11.2.8 125.3(c)(2):(e)(3) 9/26/85

In addition to changes consistent with federal NPDES revisions,
today's proposal also amends the Department's regulations to
"deconsolidate"” the WV/NPDES program from the West Virginia
Surface Mining and Contrel Act (WVSMCRA) under Chapter 20,
aArticle 6 cf the West Virginia Code.

The regulations in this Series were once Section 10 of the larger
body o©f 1legislative rules concerning WVSMCRA that are now
regulated _ under West Virginia Administrative Regulatiocns,
Department of Energy, Series 2. . However, use of the Section 10
designation was continued in the Department <of Natural Resources
regulations concerning WV/NPDES regulaticons of coal mining
facilities. Today's filing revises both the language and
numbering of the Department's Series 30 regulations to eliminate
the cenfusing use of the defunct Secticn 10 designation. Formerly
numbered Sections 10A through 100 are now Sections 1 through 15;
all subsections and . internal references have likewise been
renumbered. .

Finally, Series 30 has been revised so that certain activities,
which relied either on the action ¢©f the Reclamation Chief or on
the fiiing of forms under the WVSMCRA program, are no longer
referenced. (See e.g., Secticns 3.5.5.c., 5.11.5, and 5.13.4 of
these regulations.)

The Department has received many inguiries over +the past <two
yvears relating to our authority to promulgate regulations and
operate the WV/NFDES program related tc coal mining facilities in
light of the passage of the West Virginia Energy Act. An
explanation follows.

On May 30, 1985, the Director o¢f +the Department of Natural
Resources { DNR) received approval from +the United States
Environmental Protection Agency (EPA) to administer that portion
of the NPDES program relating to "coal mines, preparation plants
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and refuse and waste therefrom." The Director's authority for
this approval was provided under W. Va. Code 20-6-43, which
transferred authority to implement the entire Water Pollutlon
Control Act (Article B5A) for this category of sources from the
Chief of the Division of Water Resocurces to the Director.

In 1985, the West Virginia Energy Act (WVEA) created the
Tepartment of Energy (DOE). Passage of the WVEA however, did not
immediately affect the administration of the WV/NPDES program

related to coal mining facilities. By its terms, +the WVEA
delayed DOE's administration of the WV/NPDES program until EPRPA
approved the transfer of the program from DNR to the DOE. (See
W. Va. Code _Sections 22-1-16, 22-1-20, and 22A-3-40.) Thus,

until the EPA approves the +transfer of program responsibility
from the DNR to the DOE, the program remains the responsibility
of the Department of Natural Resources.

The authority +to promulgate regulations for the program is
granted to +*he Director under the authority cf W. Va. Code

20-1-7{3C), which gives the Director authority to promulgate
rules "to implement and make effective the powers and duties
vested in him by the provisions of this chapter."” The Director
derives his authority to implement the WV/NPDES program related
to coal mining facilities from W. Va. Code 20-6-43.

Confusion concerning our .authority arises because the Legislature
repealed Article 6 when it passed the West Virginia Energy Act.
The Department has xeceived a 1legal interpretation from the
Office of the Attorney General that the repeal of Article 6 is
not yet effective pursuant tc the delayed effective provisions
discussed above. 2Any other interpretation of the law would
result in the Director 1leosing the authority te implement the
WV/NPDES program pricr to assumption of that authority by the DOE
-- a result which is inconsistent with the legislative intent of
the WVEA.
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West Virginia Administrative Regulations
Department of Natural Resources
Series 30
WV/NPDES Regulations for Coal Mining Facilities
Emergency Rules

Section 1. GENERAL.

1.1. Scope and Purpose. These regulations establish reguirements
implementing the powers, duties, and responsibilities of ‘Article
5A of Chapter 20 of the West Virginia Code with respect to all
ccal mines, preparation plants and all refuse and waste therefrem
in the State which are wvested in the director pursuant tc W. Va.
Code 20-6-43. ,

1.2. Authority. These regulations are promulgated by the
director under +the auvthority of Chapter 20, Article 1, Secticn
7{30) of the West Virginia Code.

1.3. Effective Date. -- April 3, 1887.
i.4., Filing bate. -- aApril 3, 1887.

1.5. Applicability. These regulations shall apply to all cozl
mines, preparation plants and refuse and waste therefrom as
defined herein. * These regulaticons alsc establish a transiticon
program for thdse pending Article 5A permit applications for
which a draft permit has been prepared.

1.6, Invalidity. If any provision of these regulations or the
application thereof to any perscn or -circumstance is held
invalid, then such invalidity shall not affect other provisions
or applications of these regulations.

1.7. Incorporation by Reference. Whenever federal statutes or
regulations are incorporated inte these regulations, the
reference 1s to the statute or regulation in effect on December
31, 1986. .

1.8. Promulgation History. These regulations originally became
effective on the 30th day of May, 1585, that being the date on
which the Governcr issued a prociamation stating that £final
approval of the partial transfer of +the National Pollutant
Discharge Elimination System (NPDES) established under . the
federal Clean Water Act ccontemplated by W. Va. Ceode 20-6-43 had
been given by the  Administrator of -the United States
Environmental Protection Agency. Amendments to these regulaticns
were made effective on April 24, 1986 and con March 24, 1987.

1.9. Conflict of Interest. (Effective May 1, 1987). The director
or -his authorized representative who has or shares authority to
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WV Administrative Regulaticns
Department of Natural Resources
Series 30, Emergency Rules

approve all or porticns of permits, either in the first instance
or as modified and reissued, shall not be a person who receives
or has during the previous two (2) years received, a significant
portion of income directly or indirectly from permit holders or
applicants for a permit.

1.9.1. For the purposes of this paragraph:

1.9.1.a. "Significant portion of income” means five thousand
doliars (85,000) or ten percent or more of gross personal income
for a calendar year, whichever is Iess, except that it means
£ifty percent or more of gross personal income for a calendar
vear if the recipient is over sixty (60) years of age and is
receiving that portion under retirement, pension, or similar
arrangement.

1.9.1.b. "Permit holders or applicants for a permit" does not
include any department or agency ¢f the State.

1.9.1.c. "Income" includes retirement benefits, consultant fees,
and stock dividends.

1.9.1.d4. Income is not received "directly or indirectily from
permit holders or applicants for a permit” when it is derived
from mutual fund payments, or from other divergified investments
for which the recipient does not know the identify of the primary

sources of income.
Section 2. DEFINITICONS.

The definitions set forth in Chapter 20, Article 54, Section 2 of
the West Vizrginia Code shall apply to these regulations along
with the fodllowing definitions, unless the context clearly
indicates otherwise. o

2.1, "Administrator" means the administratcocr of the United States
Envirconmental Protection Agency, or an authcrized representative
of the administrator.

2.2. "Applicable Standards and Limitations" means all State,
interstate, and federal standards and limitaticns to which a
discharge or a related activity is subject under the Clean Water
act (CWA) Sections 301, 302, 303, 304, 306, 307, 308, 403, and
405 and Article 5A, including effluent limitations, water gquality
standards, standards of performance, toxic effluent standards cr
prchibitions, best management practices, and pretreatment
standards.

2.3. "Article BA" means the West Virginia Water Pollution Control

Act, Article 5a, Section 1 et seqg. of Chapter 20 of the West
Virginia Code.
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WV Administrative Regulations
Department of Natural Resources
Series 30, Emergency Rules

2.4, "Average Monthly Discharge Limitation” means the highest
allowable .average of daily discharges over a calendar month,
calculated as the sum of all daily discharges measured during a
calendar month divided by the number of daily discharges measured
during that month.

2.5. "Best Management Practices" or "BMPs" means schedules of
activities, prchibitions of practices, maintenance procedures,
and other management practices to prevent cor reduce the pollution
of waters of the State. BMPs may include treatment requirements,
operating proccedures, and practices tc control plant site runcoff;
gpillage or leaks, sludge or waste disposal, or drainage from raw
material storage.

2.6. "Clean Water Act" or "CWA" means Public Law 92-500, as
amended by Public Law 95-217 Public Law 95-576; 33 U.S.C. 1251
et seg. (formerly referred to as the Federal Water Follution
Control Act or Federal Water Pollution Control Act Amendments of
1872).

2.7. "Continucus Discharge" means a discharge which occurs
without interruption throughout the operating hours of the
facility, except for infregquent shutdowns for maintenance,
process changes, or other similar activities.

2.8.. "Coal Mines, Preparation Plants and 2All Refuse and Waste
Therefrom” means. any point scurce covered. under 40 C.F.R. Part
434 and any coal mine, c6al preparation plant, c¢oal preparation
plant associated areas, refuse pile, coal waste pile, or other
related activity including any related sewage treatment
facilities and bath houses required to have a permit under CWA or
Article 534, but excluding dredging cperations or the extraction
of coal incidental to the extraction cf other minerals where coal
does not exceed sixteen and two-thirds percent of the tonnage of
minerals removed for purposes of commercial use or sale.

2.9, "Coal Mine" or "Mine" means +the area, and any related
structures, on and beneath land, used or disturbed in activity
related to the extraction, removal or recovery of coal.

2.10. "Coal Preparation Plant"” means a facility where c¢oal is
subjected +to cleaning, ¢concentrating, or other processing or
preparation in order to separate coal from its Impurities and is
locaded for transit to a consuming facility.

2.11. "Coal Preparation Plant Asscociated Areas" means the coal
preparation plant vards, immediate access roads, coal refuse
piles, tipples, loadouts, and coal storage piles and facilitiles.

2.12. "Daily Discharge" means the discharge of a pollutant
measured during a calendar day or within any specified period
that reascnably represents the calendar day for purposes of
sampling. For poliutants with limitations expressed in units of
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mass, the daily discharge is calculated as the total mass of the
pecllutant — discharged over the day. For pollutants with
limitations expressed in other units of measurement, +the dally
digcharge is calculated as the average measurement of the
pollutant over the day.

2.13. "bischarge" when used without gualification means the
discharge of a pollutant.

2.14, "Discharge of a Pollutant" means:

2.14.1. Any addition of any pollutant or combination of
pollutants to waters of the State from any point source; and

2.14.2. This definition includes additions of pollutants 4into
waters of +the State from: surface runcff which is collected or
channelled by man; discharges through pipes, other conveyances
owned by a person which do not lead to a2 treatment works; and
discharges through pipes, sewers, or other conveyances leading
into privately owned treatment works. This term does not include
an addition of pollutants by any indirect discharger.

2.15. "Discharge Monitoring Report" or "DMR" means the form(s)
prescribed by the director .and approved by EPA for the reporting
of self-monitoring results. by permittees under WV/NPDES.

2.16. "Draft Permit" means.a dccument  prepared under- Section 10.1
of these regulations indicating the director's tentative decision
to issue, modify, reissue, suspend or revoke a permit.

2.17. "Effluent Limitation" means any restricticn established
under State or -federal law on guantities, discharge rates and
concentrations of pollutants which are  discharged from point
sources into waters of the State.

2.18. "Effluent Limitations Guidelines" means a regulation
published by the Administrator to adopt or revise effluent
iimitations under CWA Section 304(b) or to adopt or revise levels
of effluent guality attainable through +the application of
secondary or eqguivalent treatment under CWA Section 301(b})(1)(B).
For the «coal industry, such regulations are published at 4C
C.F.R. Part 434. Sewage facilities geverned by these
regulations are covered under 40 C.F.R. Part 133.

2.19. "Environmental Protection Agency" or "EPA" means the United
States Environmental Protection Agency.

2.20. "Existing Source" means any coal mine, preparation plant
and all refuse cor waste therefrom:

2.20.1. From which there is or may be a discharge of pollutants
which commenced prior to September 19, 1977; and
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2.20.2. Which iz not a new source.

2.21. "Facility" or "Activity" means any coal mine, preparation
plant and all refuse and waste therefrom or any other facility cor
activity (including 1land or appurtenances theretoc) that is
subject to the provisons of these regulations.

2.22. "General Permit" means a WV/NPDES permit autheorizing a
category of discharges within a geographical area.

2.23. "Hazardous Substance" means any substance designated under
40 C.F.R., Part 116 pursuant to CWA Section 311.

2.24. "Indirect Discharger" means a nondcmestic discharger
introducing pollutants to publicly owned treatment works.

2.25. "Interstate Agency" means an agency of two or more states,
including West Virginia, established on or under an agreement or
compact approved by the Congress, or any other agency ©of two or
more states including West Virginia, having substantial powers or
duties pertaining to the control of polliuticon as determined and
approved by the Administrator under CWA and regulations
promulgated thereunder. ; :

2.26, "Major Facility" means any WV/NPDES facility or activity
classified as such by the director or by the Regional
Administrator in conjunction with the director.

2.27. "Maximum Daily Discharge Limitation” means the highest
allowable daily discharge.

2.28. "National Pollutant Discharge Elimination System" or
"NPDES" means the national program for dissuing, denving,
modifying, rewvoking and reissuing, suspending, revoking,

monitoring and enforcing permits, and imposing and enforcing
pretreatment requirements under CWA Sections 307, 318, 402, and
405, including any approved State program.

2.29. "New Source" means any c<oal mining facility covered under
40 C.F.R. Part 434, including an abandoned mine which is being
remined, the construction of which is commenced after the date cof
promulgation of a new source performance standard (NSPS) or of
the proposal c¢f a NSPS which i1is subseguently promulgated in
accordance with Section 306 of CWA or which is determined +*o
constitute a major slteration.

2.29.1. In making the determination of major alteration the
director shall take intc account whether one or more of the
following events resulted in a new, altered or increased
discharge cf pollutants after the date o0of a new source
performance standard or of the propcocsal of a new source
performance standard subseguently promulgated in accordance with
Section 306 of CWA in connection with the facility covered under
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40 C.F.R. Part 434 for which the WV/NPDES permit is being
considered: ]

2.28.1.a. Extracticon of a coal seam not previously extracted by
that mine;

2.29.1.b. Discharge into a drainage area not previously affected
by wastewater discharge from the facility covered under 40 C.F.R.
Part 434;

2.29.1.c.. Extensive new surface disruption at the mining
operation;

2.29.1.d. A construction of a new shaft, slope, or drift.

2.29.2. For a preparation plant or associzted areas under 40
C.F.R, Part 434, a new source shall be a preparation plant or
associated area, the construction of which is commenced after the
date of promulgation of a new source performance standard (NSPS)
or of the proposal of a NSPS which is subsequently promulgated in
accordance with Section 305 of CWA, and which meets the criteria
of Section 12.3 cof these regulations.

2.29.3. Nc provisicn in this definition shall be deemed to affeact
the classification of a facility as a new source which was so
classified under previous .EPA regulations, but would not be
classified as a new source under this definition. Nor shall any
provisicon 1in this definition be deemed to affect the standards
applicable to such facilities, except as provided in Secticon 12.3
of these regulations.

2.30. "Operator" means any person, firm, or cocmpany who™ is
granted or who should obtain a WV/NPFDES permit.

2.31. "Owner" means the owner of the facility subject to
regulation.

2.32. "Point Source” meang any discernible, confined and discrete
conveyance, including, but not limited +to, any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, or vessel or c¢ther floating craft, from which
pollutants are or may be discharged.

2.33. "Privately Owned Treatment Works" means any dJdevice or
system which i1is used to treat wastes other than the owner's
wastes and is not a PCTW.

2.34. "Process Wastewater" means any water which, during
manufacturing or processing, comes inte direct contact with or
results from +the production or use of any raw material,
intermediate product, finished product, byproduct, or waste
product. '
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2.35. "Proposed Permit" means a WV/NFDES permit prepared after
the close of the comment period {(and, when applicable, any public
hearing) and which is sent to EPA (pursuant to the Memorandum of
Agreement) for review before final issuance by the director.

2.36. "Publicly Owned Treatment Works" or "POTW" means any device
or system used in the <treatment (including recycling and
reclamation) of municipal sewags cr industrial wastes of a liguid
nature which is owned by a state or municipality, public service
district, sanitary district, or other public body. This
definition includes sewers, pipes, or other conveyances only if
they convey wastewater to a POTW providing treatment.

2.37. "Recommencing Discharger" means a source which recommences
discharge after terminating operations.

2.38. "Regional Administrator" means the Regional Administrator
of Region III of the Environmental Protection Agency, ©r an
authorized representative.

2.3%. "Reissuance" means the issuance of a permit to a facility
which has a previously issued effective permit and includes
automatic reveocation of the previcusly issued permit,.

2.40. "Schedule of Compliance" means a schedule of remedial
measures in a WV/NPDES permit, including an enforceable seguence
of interim reguirements (for example, ~actions, operations, or
milestone-events) leading to compliance with CWA, Article 5A, and
regulations promulgated thereunder.

2.41. "Secretary"” means the Secretary of the Army acting through
his Chief of Engineers.

2.42. "Site" means the land or water area where any facllity or
activity 4is physically located or conducted, including adjacent
land used in ccnnection with the facility or activity.

2.43. "State" means the State of West Virginia.

2.44. "Total Dissolved Solids” means the total dissolved
{(filterable) solids as determined by the use of the method
specified in 40 C.F.R. Part 136,

2.45. "Toxic Pollutant” means any pollutant listed as a toxic
under CWA Section 307(a)(1) (see Appendix A of these
regulations).

2.46. "Variance” means any mechanigsm or provision under CWA
Sections 301 or 315 or under 40 C.F.R. Part 125 or in the
applicable effluent limitations guidelines which allows
modification +to or waiver of the generally applicable sffluent
limitation regquirements or time deadlines of CWA. This includes
provisions which alliow The establishment of alternative
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iimitations based on fundamentally different factors or on CWA
Sections 301(c), 301l(g), 301(i), 302(b)(2), and 316(a) where
appropriate.

2.47. "West Virginia Surface Coal Mining and Reclamation Act” or
"WVSCMRA" means Article 3 of Chapter 22a of the West Virginia
Code. - : - - - .

2.48. "WV/NPDES Application” or ‘"Application" means +the forms
prescribed by the director and approved by the EPA for applying
for a permit or permit modification, including any additions,
revigions or modifications to the WV/NPDES forms.

2.49. "WV/NPDES Permit" or "Permit" means an authorization issued
by the director to implement the reguirements of Article 53
including modifications to permits.

2.50. "Wetlands" means those areas that are inundated or
saturated by surface or ground water at a freguency and duration
sufficient to support, and under normal conditions do support, a
prevalence of vegetation typically adapted for life in saturated
soil conditions. Wetlands generally include swamps, marshes,
bogs, and similar areas.

Section 3. PERMITS.

3.1. Permit Requirement; Exemptions; Prohibitions.

3.1.1. Except as authorized by a WV/NPDES permit no person shall:
3.1.1.a. Discharge pollutants from a point source associated with

any coal mine, preparation plant and all refuse . and waste
therefrom:;

3.1.1.b. Make, cause, or permit +to be made any outlet, or

substantially enlarge or add to the lcad of any existing outlet
from a facility for the discharge of pollutants cr the effluent
therefrom into the waters of the State:;

3.1.1.¢c. Acguire, construct, install, modify, or operate a
disposal system or part ~thereof ~for +the direct or indirect
discharge or depocsit of treated or untreated waste or effluent
from any facility into the waters of the State, or any extension
to or additieon to such disposal system;

3.1.1.d. Extend, modify, add to or increase in volume or
concentration any pollutants or effluent from any point source
associated with any facillity in excess of the discharges or
dispcsition specified or permitted under any existing permit’

3.1.1.e. Construct, install, modify, cpen, reopen, operate, or

abandon any coal mine, c¢oal preparation plant, or c¢oal
preparation plant associated areas whenever such facilities have
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associated with +them or might reasonably be expected to have
associated with them a discharge into or pollution of waters of
the State except that a WV/NPDES permit shall be reguired for any
coal preparation plant regardless of whether it has, may have or
might reasonably be expected to have a discharge.

3.1.2. A WV/NPDES permit issued pursuant to Section 3 o©of these
regulations shall be deemed to be a permit issued in accordance
with Article 5A and CWA.

3.1.3. No facility may be an indirect discharger.
3.2. Prohibition ARgainst Issuing a WV/NPDES Permit.
3.2.1., A WV/NPDES permit may nct be issued:

3.2.1.a. When the conditions of the permit do not provide for
compliance with the applicable reguirements of CWA and Article
5A;

3.2.1.b. By the director where the Regional Administrator has
cbiected to issuance of the WV/NPDES permit;

3.2.1.c. When in the judgment of the Secretary anchorage and
navigation in or on any waters of +the State would be
substantially impaired by the discharge;

3.2.1.4. For the discharge of any rzradioclogical, chemical, or
biolegical warfare agent or high level radicactive waste;

3.2.1.e. For any discharge inconsistent with a plan or plan
amendment approved under CWA Section 208(b);

2.2.1.f. To a new source or a new discharger, if the discharge
frem - its construction or operation will cause or contribute to
the violation of water quality standards unless the applicant has
met the requirements of Section 4.5.5 of these regulations or has
met the reguirements for a variance under Section 4.5.6 of these
regulations;

3.2.1.g. When the imposition of conditions cannot engure
compliance with the applicable water gquallty requirements of all
affected states; or . . )

3.2.1.h. Tc any facility which is an indirect discharger.

32.3. Denial of Permits. WV/NPDES permits may be denied for
noncompliance with Article A or these regulations including the
reasons specified in Section 8.4 of these regulations or when a
surface mining permit under WVSCMRA has been denied. In the case
of an application for reissuance an outstanding violation of an
existing permit is grounds for denial. Any denial of the
WV/NPDES permit is appealable to the State Water Rescurces Board
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pursuant to W. Va. Code 20-6-43{d) and in accordance with the
procedures and authority of W. Va. Code 20-5a-15.

3.4. Effect of a Permit.

3.4.1. Except for any toxic effluent standards and prohibitions
imposed under CWA Section 307, compliance with a permit during
its term constitutes compliance, for purposes of enforcement with
CWA Sections 3C1l, 302, 306, 307, 318, 403, and 405 and Article
5a. However, a p&fmit may be modified, reiszsued or revoked
during its term for cause as set forth in Section 8 o0of these
regulations, N '
3.4.2. Issuance of a WV/NPDES permit deces not convey any property
rights of any sort, or any exclusive privilege.

3.5. Duration and Transferability of Permits.

3.5.1. Duration. WV/NPDES permits shall be effective for a fixed
term not to exceed five (5) years. The director mav shorten the
term of a WV/NPDES permit to ensure that expiration dates of the
WV/NPDES permit and the permit issued under WVSCMRA coincide, but
a WV/NPDES permit may not be shortened to less than three and
one-half yvears for the sole purpose of reconciling expiration
dates of "WVSCMRA and WV/NPDES permits unless the permittee
agrees.

3.5.2. Extension. A WV/NFDES permit may be extended by the
director for a period not to exceed eighteen (18) meonths beyond
its expiration date if +the applicant has made a timely and
complete application for permit reissuance. Timeliness of an
application for permit reissuance is governed by Section 4.4 of
these regulations. A complete application for the purpose of
this extension shall mean that the required number of copies of
the application were submitted, including the filing fee of fifty
dollars ($50.00), the eapplication guestions are sufficiently
answered except those reguired by Sections 4.5.2.f, 4.5.2.g, and
4.5.2.1 of +these regulations, and the application forms were
signed as required under Section 4.7 of these regulations. A
determination of the application's completeness as set forth in
Section 4.3 of these regulations shall not preclude the director
from reguesting additional information from the applicant during
the subseguent substantive review. Permits extended under
Section 3.5.2 of these regulations remain fully effective and
enforceable. When a WV/NPDES permit is reissued the existing
permit is automatically wvoid.

3.5.3. Transfer of Permits. Permits may be transferred from =a
permittee to a new operator by either modifying an existing
permit pursuant <to Section 8.2.3.2.4 of these regulations,
reissuing +the permit under Section 8.3.3.c¢ of these regulations
or by an automatic transfer under Section 3.5.4 of these
regulations. In transferring a permit from a permittee to a new
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operator, the director shall determine that the proposed
permittee has all necessary permit responsibility.

3.5.4. Automatic Transfer .of Permits. _Any permit may be
automaticallily transferred to a new permittee if:

3.5.4.a7 The current permittee notifies the director, on the
forms prescribed, at least thirty (30) days in advance of the
proposed transfer date; and

3.5.4.b. The notice includes a written agreement between the
existing and proposed permittee containing a prcposed date for
transfer of the permit and explaining +the extent of permit
responsibility, coverage, and liability between them: and

3.5.4.c. The director does not notify the existing permittee and
the proposed new permitiee of his intent:

3.5.4.¢c.1l. To deny the transfer reguest, or

3.5.4.c.2. To regquire the transfer through permit modificatiocn,
or - S :

3.5.4.¢c.3. To reguire the transfer through reissuance and reguire
a new application be filed rather than approving the transfer:
and - :

3.5.4.¢c.4. Notification under _Section 3.5.4.c of . these
regulaticns is not received by the permittee and proposed new
permittee within forty-£five (45) days after receipt of +the
current permittee's notification under Secticn 3.5.4.a of these
regulations.

3.5.5. Permits Issued.aftef July 1, 1984. A& permit may be issued
to explre on or after the statuteory deadline set forth in CWA

Sections 201()X{(2)(A), 3I01(b)(2X(C), and 301(b)(2)X(E) (Juily 1,
1984} if the permit includes effluent limitations to meet the
requirements of CWAa Sections 301(b){2){a), 301(b)(2)(C),

301(B3(2)(D), 301l(b){2)(g), and 301(b;(2)(F), whether or nct
applilicable effluent limitations guidelines have been promulgated
or approved. A determination that a particular discharger falls
within a given industrial category for purposes of setting a
permit expiration date under this paragraph is not conclusive as
to the discharger's inclusion in that industrial categery for any
other purposes, and does not prejudice any rights to challenge or
change that inclusion at the time that a permit based on that
determination is formulated.

3.6. NPDES Permits Issued by EPA and the Chief of the Division of
Water Resources.

3.6.1. The director shall administer and enforce all WV/NPDES or
Article 5A permits relating tc coal mines, preparation plants and
all refuse and waste therefrom issued by the chief,
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3.6.2. The director shall administer and enforce all NPDES
permits relating to coal mines, preparaticn plants and all refuse
and waste therefrom that have been adopted by the chief prior to
the original effective date of these regulations (May 30, 1€85),
provided that in the event of a conflict between an adcpted NPDES
permit and a WV/NPDES permit or Article B5A permit the more
stringent provisions shall apply.

3.6.3. The director may adept &as WV/NPDES permits =all NPDES
permits relating to coal mines, preparation plants and all refuse
and waste therefrom I1ssued by the Regional Administrator which
are transferred by the Regiconal Administrator and accepted by the
director. Acceptance of an NPDES permit from the Regional
Administrator shall not supercede any permit previously issued
under Article H5A. All provisions of both permits shall be in
force, except that, in the event of a conflict, the more
stringent provisions shall apply. All permits relating to the
same facility shall bhe deemed consolidated and considered &s a
single permit for the purposes of reporting, administration and
enforcement.

3.6.4., Unexpired permits previously issued under Article 5A shall
be.. void whenever a new WV/NPDES permit iz issued for +the same
facility. Any unexpired NPDES permit issued by the EFA shall not
be enforceable by the director upon the issuance o©f a new
WV/NPDES permit for the same facility.

3.7. Transition and Consclidation Program for WV/NPDES and
WVSCMRA Permits.

3.7.1. Transition. Any WV/NPDES or Article 5A permit already in
public notigce pursuant to Article 5A on the original effective
date of these regulations (May 30, 1$85) shall continue to be
processed by the Division o¢f Water .Resources; however, the
director will be the permit issuing authority for any such permit
recommended to be issued by the chief ©of the Divisicon of Water
Resources.

3.7.2. Conselidation of Permit Processing.

3.7.2.a. Whenever a facility requires a permit under both WVSCMRA
and Article 35A, processing cof two or more appliicaetions for those
permit may be consoliidated.

3.7.2.b. Whenever the permits are jeintly noticed, the public
hearings under Section 9 of these regulations and informal
conferences under WVSCMRA may be held on the same day.

3.7.2.c. The final permits may be issued together. They need not
be issued together if, in the judgment of the director, joint
issuance would result in unreasonable delay in the issuance of
the WV/NPDES permit.

30ONPDES487e - 12




WV Administrative Regulations
Department of Natural Resources
Series 30, Emergency Rules

3.7.2.d4d. Whenever a facility or activity reguires additional
permits under both of the statutes covered by these regulations,
the director may coordinate the expiration date(s) of the new
permit(s) with the expiration date(s) of the existing permit(s)
sc that all permits expire simultanecusly subject to the
provision of Section 3.5.1 of these regulations. Processing of
+the subsequent applications for renewal permits may then be
consolidated.

3.7.2.e. Any permittee who has either an NPDES, WV/NPDES, oY
Article B5A permit must apply for reissuance in accordance with
Section 4.4.1 of these regulaticns. If such permit expires
within eighteen (18) months of the expiration of the WVSCMRA
permit then such permit will automatically be given an extensicn
to +the expiration date of the surface mining permit provided the
permittee complies with Section 3.5.2 of these regulations.

3.7.2.f. Any permittee who has either an NPDES, WV/NPDES, or
Article 5A permit which will expire within eighteen (18) months
after the expiration of a WVSCMRA permit for that facility must
apply for the reissuance of the NPDES, WV/NPDES, or Article 35A
permit when reguesting renewal of the surface mining permit
pursuant to WVSCMRA.

Section 4. APPLICATION FOR PERMITS.

4.1. Duty to Apply. Unless covered under a general permit or the
provisions of. .Section 3.1.3 of these regulations, any person
discharging pecllutants, proposing to discharge pollutants, or
proposing to undertake any activity listed in Section 3.1.1 of
these regulations who does not have an effective permit for such
discharge or activity shall submit a complete application in the
manner and form prescribed by the director and in accordance with
the provisions of Section 4 of these regulations.

4.2. Responsible Party Applies. When a facility or activity is
owned by one perscn but is operated by ancther, the operator
shall be the applicant. The director may reguire documentation
of the WV/NPDES permit responsibility and liability of the owner
and operator and may propose and issue the WV/NPDES permit to the
responsible person(s), but only after notice to the responsible
person(s), or +the director may refuse to issue the WV/NPDES
permit until the responsible person applies £for the WV/NPDES
permit.

4.3. Completeness. Any person who Tequires a WV/NPDES permit
shall complete, sign, and submit to the director a WV/NPDES
application. An application for a permit is complete when the
director receives an applicaticon form and any supplemental
information including maps, plans, designs, and other applicaticn
materials which are completed to the director's satisfaction. The
completeness of any application for a WV/NPDES permit shall be
Jjudged independently of the status of any other permit
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applicaticn or permit for the same facility oxr activity. The
director shall not begin +the processing of a permit until the
applicant has fully complied with the application requirements.

4.4, Time to Apply.

4,4.1. Reissuance., Any person with an existing WV/NPDES permit
shall submit an application for reissuance of such permit at
least one hundred and twenty (120) days before the expiration
date of the existing WV/NPDES, NPDES, or Article 5A permit.

4.4.2. Permit to Abandon. Any person proposing to abandon a deep
mine facility under W. va. Code 20-5A-5(b}(6) and Section
3.1.1.e of these zregulations shall apply for an abandonment
permit at least one hundred and eighty (18C) days prior to
sealing of the deep mine. Any person proposing to abandon a
surface mine facility under W. Va. Code 2Z0-5A-5(b)(6) and
Section 3.l1.1.e o©of these regulations shall apply for an
abandcnment permit with a request for Phase II bond release under
WVSCMRA.

4.5. Information Required from Applicants.

4.5.1. Information Requilired from All Applicants. All applicants
for WV/NPDES permits shall.provide the director with a complete
application.in the manner ..and on a form prescribed by the
director. SThe _form may require information in addition to that
specified in Section 4.5 of. these regulations.

4.5.1.a., The activities conducted by the applicant which require
it to obtain a permit. T

4,5.1.b, Name, mailing address, znd location of the facility for
which the application is submitted.

4.5.1l.c. Up to four Standard Industrial Classification (SIC)
codes which best reflect +the principal products cor services
provided by the facility.

4.5.1.d. The operator's name, address, telephone numbker,
ownership status, including the name and address of the owner if
different, and status as federal, state, private, public, or
other entity.

4.5.1.e. Other relevant environmental permits necessary for the
censtructicon or operation or both of this facility such as dredge
and £ilil permits under CWA Section 404 and permits issued under
WVSCMRA.

4.5.1.£f. A topographic map drawn t0 a reasconable =cale and
extending at 1least one thousand (1000) feet beyond the site
depicting the facility and each of 1ts intake and discharge
structures; each of its hazardous waste treatment, storage or
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dispogal facilities; each well where flulds from the facility are
injected underground; and those wells, springs, other surface
water bodies, and drinking water wells listed in public records
or ctherwise known to the applicant in the map area.

4.5.2. Information Regquired from Existing Sources. All
applicants (including all applicants for reissuance) for WV/NPDES
permits whose facilities are existing sources shall zlso provide
the following information to the director:

4.5.2.a. Outlet Location. For each point source, the latitude
and longitude to the nearest second and the name of the immediate
receiving water and river mile point. For haulrcads and on-bench
drainage control, the outlet location shall be considered to be
the lowest downstream discharge point where water leaving the
permit area enters the stream.

4.5.2.b. Line Drawing. 2 line drawing of the water flow through
the facility with a | water balance, showing operations
contributing influent to the treatment units and effluent.
Similar processes, operations, or production areas may be
indicated as a single unit, labeled to correspond to the more
detailed . identification under Secticn 4.5.2.¢ of these
regulations. The water balance _must show approximate .average
flows at intake .and discharge points and between units, Including
treatment units. If a water balance cannot be determined the
applicant may instead provide a pictorial description of the
nature .and. amount of any sources of water and any collection and
treatment measures.

4.5.2.c. Average Flows and Treatment. A narrative identification
of each type of process, o¢peration, or producticn area which
contributes wastewater tTc the effluent for each outlet, including
process wastewater and storm water runoff (including material
storage area runoff), the average flow each process contributes
and =a description of the ftreastment, i1if any, the wastewater
receives, including the ultimate dispocsal of any solid or fluid
wastes other +than by discharge. Processes, operations, or
production areas may be described in general terms.

4.5.2.d. Intermittent Flows. If any of the discharges described
in Section 4.5.2.c¢ of these regulations are intermittent or
seasonal, a description of the frequency, duration, and flow rate
of each discharge cccurrence (except for storm water ..runcff,
spillage, or lezks).

4.5.2.e. Improvements. If the applicant is subject *to any
pregent requiremsnts or compliance schedules for construction,
upgrading or operation of waste treatment eguipment, an
identification o<f the abatement project, and a iisting of the
reguired and projected final compliance dates.
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4.5.2.f. Bffluent Characteristics. Information on the discharge
of pcllutants is specified in Sections 4.5.2.f.1 ‘through
4.5.2.f.6 o©of these regulations. When "gquantitative data”
{concentration and maess) for a pollutant is reguired, the
applicant must collect a sample of effiuent and analyze it for
the pollutant in accordance with analytical methods approved
under 40 C.F.R. Part 136. When no analytical methed is approved
the applicant may use any suitable method but must provide a
description of the method. Grab samples must bte used for pH,
temperature, cyvanide, total phenols, residual chlorine, oil and
grease, and fecal ceoliform. For all other pellutants, 24-hour
composite . samples must be used. However, a minimum of one (1)
grab sample may be taken for effluents £from holding ponds or
other impoundments with a retention period greater than
twenty-four (24) hours, and a minimum of one (1) tc four (4) grab
samples may be taken for sterm water discharges depending on  the
duration of the discharge. Cne grab sample shall be taken in the
first hour (or less) of discharge with cne additional grab sample
taken i1in each succeeding hour of discharge up to a minimum of
four (4) grab samples for discharges lasting four or more hours.
In addition, the director may walve composite sampiing for any
ocutfall for which the applicant demonstrates that the use of an
automatic sampler is infeasible and that the minimum of four (4)
grab samples will be a& representative sample of the effluent
being discharged. ..When an epplicant has two or more outlets with
. substantially identical _effluents the director may allow the
applicant to test only one outfall and report  that the
quantitative . data also applies . to -the substantially identical
outlet. '

4.5.2.£.1. Mandatory Testing:

4.5.2.£f.1.A. Every applicant must report guantitative . data for
every outlet for the following pcellutants:

4.5.2.£.1.A.1. Biochemical Oxygen Demand

4.5.2.£.1.A.11. Chemical Oxygen Demand (COCD)

4.5.2.£f.1.A.3iii. Total Organic Carbon (TCC)

4.5.2.£f.1.A.1iv. Total Suspended Sclids

4.53.2.£f,1.,A.v. Ammonia {(as N)

4.5.2.£f.1.A.vi, Temperature (both winter and summer)
4.5.2.f.1.a.vii. pH

4.5.2.£.1.B. The reporting requirements for biochemical oxygen

demand, CCD, TOC, and ammonia are waived if sewage or bath house
waste is not a part of the WV/NPDES application.
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4.5.2.f.2. Each applicant contributing to a discharge must repcrt
guantitative data for the pollutants 1listed in Appendix B of
these regulations in each outlet.

4.5.2.f.3. Potentially Required Testing. Each applicant must
indicate whether the applicant knows or has reason to believe
that the pollutant is discharged from the outlet (see Section
4.5.2.f.6 of these regulations) and must report for each outlet
quantitative data for the feollowing pollutants:

4£.5.2.f.3.A. All pollutants Ilisted in Appendixz B or Appendix C of
these regulations for which gquantitative data is not otherwise
raguired under Section 4.5.2.f£.2 of these regulations. For every
pollutant listed in Appendix B or Appendix C expected +to be
discharged in concentrations of ten (1C) ppb or greater, the
applicant must zreport gquantitative data. Where acrolein,
acrylonitrile, 2,4-dinitreophenocl, or Z-methyl- 4, 6-dinitrophencl
is expected to be discharged in concentrations of .one hundred
(100) ppb or greater, the applicant must report guantitative
data. For every pollutant expected . to be discharged . in
concentrations less than ten (10) ppb, the applicant must either
submit guantitative data or _briefly describe the reasons the
pollutant -is expected to be discharged. Where acrolein,
acrylonitrile, 2,4-dinitrophenol, or 2-methyl-4,6-dinitrophenol
is .expected to ..be discharged in concentrations less than one
hundred (100) ppbk, the appilicant must either submit guantitative
data or briefly describe. the reasons the pollutant is expected to
be _discharged. . An applicant gqualifying for a small business
exemption under Section 4.5.2.g of these regulations is not
required to analyze for pollutants listed in Table II of Appendix
D c¢f these regulations.

4.5.2.£.3.B. All pollutants in Appendix D <of these regulations.
If an applicable effluent limitations guideline either directly
limits the pollutant listed in Appendix D or, by its express
terms, indirectly 1limits the polliutant listed in Appendix D
through limitations of an indicator, the applicant must report
guantitative data. Tor every pollutant discharged which is not
g0 limited in an effluent limitations guideline, +the applicant
must either report gquantitative data or briefly describe the
reasons the pollutant is expected to be discharged.

4.5.2.f.4., Each applicant must indicate whether it knews or has
reason to believe that any of the pellutants in Appendix E of
these regulations are discharged from each outlet (see Section
4£.5.2.f.5 of these regulations). For every pollutant listed in
2ppendix E expected to be discharged, the applicant must briefliy
describe the reasons the pollutant is expected to be discharged,
and report any guantitative data it has for any pellutant.

4.5.2.£f.5. Each applicant must report qualitative data generated

using a screening procedure not calibrated with analvtical
standards, for TCDD (Z,3,7,8B-tetrachlorodibenzo-p-dicxin) if:
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4.5.2.£f.5.A. He uses or manufactures 2, 4, 5, T (2,4,5-trichloro-
phenoxy acetic acid); Silvex, 2, 4, 5, TP (2-(2,4,5-trichloro-
phenoxy propancic acid); Erbon (2-(2,4,5-trichloro-phenoxy)
ethyl, 2, 2-dichlocropropionate); Ronnel (0, O-dimethyl 0-(2, 4,
5-trichlorophenyl} phosphorothioate); TCP (2, 4, S5=trichloro-
phenol); or HCP (hsxachlorophene); or

4.5.2.f.5.8B. He knows or has reason to belisve that TCDD is or
may be present in an effluent.

4.5,2.f.6, The reguirements in Sections 4.5.2.f.3 and 4.5.2.f.4
of +these regulations that an applicant must provide gquantitative
datd for certain pollutants known or believed to be present does
not apply to pollutants present in a discharge solely as the
result of thelr presence in intake water; however, an applicant
must report such pollutants as present. An applicant is expected
to "know or have reascn tec believe” that a pollutant is present
in an effluent based on an evaluation of *tThe expected use,
production, or storage of the pollutant, or on any previous
analyses for the pollutant.

4.3.2.g. Small Business ZExemption. Coal mines or preparation
plants with a probable total annual production of less than one
hundred thousand (100,000) tons per year per mine or .plant are
exempt from the reguirements in Section 4.5.2.f.3.A of these
regulaticns to submit quantitative data for the pollutants listed
in Appendix C of these regulations.

£.5.2.h. Used or Manufactured Toxics. A listing of any toxic
pollutant which the applicant does or expects to use or
manufacture as an intermediate or £inal product or by-product.
The director may waive or modify this reguirement for any
applicant if the applicant demonstrates that it would be unduly
burdensome to identify each toxic pollutant and the director has
adegquate information to issue the permit.

4.5.2.1. Biclogical Toxicity Tests. An identification of any
biolegical toxicity tests which the applicant knows or has reascon
to believe have been made within the last three (3) vears on any
of the applicant's discharges or on a receilving water in relation
to a discharge.

4£.5.2.j. Contract Anzlyses. If a contract laboratory or
consulting firm perfeormed any of the analyses required by Section
4.5,2,f of these regulations, the identitv of each laboratory or
firm and the analyses performed.

4.5.2.k. Plan fcor Abandonment. The informaetion required in a
plan for °~ abandcnment pursuant to Secticn 4.5.4 of these
regulations.

4.5.2.1. Discharges into Noncomplying Waters. Compliance with
Section £.5.5 of these regulations.
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A.5.2.,m. Variances. Compliance with Sections 4.5.6 and 4.5.7 of
these regulaticns 1f applicable.

4.5.2.n. Delayed Submission. In case of reissuance applications,
the director may grant permission to submit the information
required by Sections 4.5.2.f£, 4.5.2.h, and 4.5.2.1i of these
regulations after the permit expiration date.

4.5,.2.0. Additicnal Information. In additicn te the information
reported on the application form, applicants shall provide to the
director, at his reguest, such other information as the director
may reasonably reguire to assess the facility and discharges from
the facilitvy and to determine whether to issue a WV/NPDES permit.
The additional information may include additional guantitative
data and bicassays *to assess the relative toxicity to aguatic
life of the discharges and reguirements to determine the cause of
the toxicity.

4.5.3. Informationn Reguired for New Sources.

4,.5.83.a. All applicants for WV/NPDES permits whose facilities are
new sources must submit a complete application for a surface
mining permit under WVSCMRA and the information required by
Sections 4.5.1 andé 4.5.2 cf these regulations. Incorpeoration by
reference of -material. _supplied in the WVSCMRA application is
permissible. ,

4.5.3.b. Any new source which is applving for a reissuance permit
must submit an application consisting ¢f the material reguired by
Sections 4.5.1 and 4.5.2 of these regulations.

4.5.4, Plan for Abandonment and Application to Abandon a -Mine.

4.5.4.a. Deep Mines. The plan for abandonment may incorporate
information contained in the surface mining permit under WVSCMRA,.
Unless wailved in writing in whole or in part by the director, an
applicant for a deep mine under either Secticn 4.5.2 or 4.5.3 of
these regulations sheall provide a plan for abandonment which
contains the folleowing information:

4.5.4.a.1. A mine map to =scale showing among other things:

4.5.4.a.1.A. The propcsed mine boundary for the initial five (5)
years of the mine and the proposed final limits of mining (to be
shown in different coleors); thickness of barriers against
cutcrop:

4.5.4.a.1.B. Any adjacent deep and strip mines and auger holes
and the thickness of barriers between +the proposed mine and
adjacent mine or auger holes;

4.5.4.a.1.C. Predicted final water elevation in the proposed
mine;
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4.5.4.,a.1.D. Water level and its elevaticon in any adjacent mines:

4.5.4.a.1.E. Seam structural contours at ten (1l0) feet intervals
and surface elevation contours at an interval not to axcesed those
availlable on the latest U.5.G.85. 7.5-minute guadrangle, fault
plane or weak plane;

4.5.4.a.1.F. Proposed location of all mine seals and sectional
dams if any; :

4.5.4.2.1.G. All propeosed mine portals and boreholes;
4.5.4.a.1.H. Surface and seam elevations of all mine openings;
4£.5.4.a.2.I. The north line;

4.5.4.a.1.7., General gtrike and dip directicn of the mineral bed
and the average dip.

4.5.4.a.2. If there are mine workings either below or above +the
mine workings +to be abandoned, informaticn on whether they are
active, inactive or abandoned; the final limits of mining (to be
shown in different coclors on the mine map in Section 4.5.4.a.l1.2
cf these regulations); elevation of water pools.in these mines;
the thickness and nature of parting between the workings; whether
water from the mine to be abandconed will £low through the
adjacent mines or the mines above or below; and whether water
from adjacent mines or mines below or above will flow through the
mine tec be abandcned and, if it will, the guality of the water.

4.5.4.a2.3. The type and number of permanent geals proposed, their
design details and drawings, and the materials to be used for
construction.

4.5.4.a.4. Whether there will or might reasonably be expected to
be a discharge from the mine after abandonment; the maximum rate
of discharge expected; whether the discharge, if any, will need
treatment; if treatment is reguired, the tvpe o©f treatment
proposed and its details; and, if treatment will not ke reguired,
the reasons for assuming so.

4.5.4.a.5. Provisions that shall be made for assuring acceptable
water guality from any discharges after abandonment of the mine.
Should the mine become filled with water, the effect on
groundwater guality and plans +to eliminate or minimize the
adverse effects if any on groundwater guality.

4.5.4.a.6. Any other information which <the director may deem
necessary to evaluate the water pollution poctential. of the
facility.

4.5.4.a.7. The information reguired in West Virginia
Administrative Regulations, Department of Energy, Series 2,
Section 7A.C4.
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4.5.4.b. Other Facilities Requiring Plans for Abandonment. For
all coal mines other than deep mines, preparation plants, and
preparation plant asscociated areas, the reclamation plan required
under WVSCMRA shall be the plan for abandonment.

4.5.4.¢. FPlan for Abandonment; Reissuance. Unless waived in
writing 1in whole or in part by the director, in addition to the
information regquired by Sections 4.5.1 and 4.5.2 of these
regulaticns, an applicant for the reissuance of a WV/NPDES permit
shall provide information to wupdate or add to the information
regquired in Secticns 4.5.4.a and £.5.4.b cof these regulations.

4.5.4.d. Application for Permit to Abandon.

4.5.4.d.1, For Deep Mines. An application for a permit to
abandon shall contain the information requested under Sections
4,.5.4.a and 4.5.4.b cof these regulations updated +to. show final
determinations which reflects current knowiedge con each item,
provided that where the information submitted under Sections
4.5.4.a =and 4.5.4.b of these regulations has not significantly
changed further updating will not be reguired, and the following:

4.5.4.d.1.a. A statement from the applicant which predicts the
likelihoed of a discharge from the abandoned mine.

4.5.4.4.1.b. At Least one representative cross section map across
the coal seam and overburden along a line parallel to the dip of
the mineral bed showing the name and thickness of each strata
above and the immediate strata below the mineral bed, the
position of the water table and the direction of the flow of
water, +the Zfinal 1likely 1level of water in the mineral bed on
abandonment, and +the likely extent of fracturing in the
overburden due tTo mining. The line of cross section shall be
shown on the mine map submitted under Section 4£.5.4.a of these
regulations.

4.5.4.d.1.c. A'report on the quality of water being discharged
from the mine during the past two (2) vears or, if such data is
unavailable, then an analysis of current discharge quality and a
prediction o©f expected discharge guality should a discharge
occur.

4.5.4.d.2. For facilities other than deep mines, the application
for a permit to abandon shall be the application for a Phase II
bond release under WVSCMRA.

4.5.5. Discharges intc Noncomplying Waters. The owner or
cperator of a facility proposing to discharge into a water
segment which does not meet applicable water gquality standards
for +the pollutants to be discharged or is not expected to meet
those standards even after the applicaticn of effluent
limitations required by CWA Sections 301(b)(2)(A)2, 301(b)(2){E),
ocr 306, and Zfor which the State has performed a pollutant lcad
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allocation for the poliutants to be discharged, must demonstrate
hefore the close of the commesnt pericd that eldther:

4.5.5.a. There ares sufficient remaining polliutant load
allocations to allow for the discharge; and

4.5.5.b. The existing dischargers into that segment are subject
to compliance schedules designed to bring the segment into
compliance with applicable water quality standards; or

4.5.5.¢c. That the applicant gualifies for an alternate water
gquality based effluent limitation by maeking an adeguate
demonstration to the director pursuant To West Virginia
Administrative Regulations, Water Resources Board, Series 1,
Section 8.

4.5.6. Variance Requests. & facility may request & variance from
effluent limitations under any of +the Zfollowing statutory or
regulatory provisions within the times specified. Reguests must
explain how the requirements of EPA variance regulations have
been met. EPA regulations geverning the variances under Sections
4.5.6.a -through 4.5.6.d4 of these regulatlons are promulgated at
40 C.F.R. Part 125.

4.5.6.a. Fundamentally Different ' Factors. A request for a
variance based on the presence of . "fundamentally different
factors” from those on which the effluent limitations guideline
was based shall be made by the close of .the public comment pericd
under Section 10.2 of these regulations. The request shall
explain how the reguirements of 40 C.F.R. Part 125, Subpart D
have been met. :

4.5.6.b. Nonconventional Poliutants. A reguest £for a variance
from the BAT reguirements for CWA Section 301(b)(2)(F) pcllutants
(commenly c¢alled “nonceonventicnal" pollutants) pursuant to CWA
Section 301{(c) because of the econcmic capability of the owner or
operator, or pursuant to CWA Secticn 301(g) because of certain
environmental consideraticns, when those reguirements were based
on effluent limitation guidelines, must e made by:

4.5.6.b.1. Submitting an initial reguest to the Regional
Administrater, as well as to the director, stating the name of
discharger, the permit number, the outliet number{s), the
applicable effluent guideline, and whether the discharger is
regquesting a CWA Secticon 301(c¢c) modification or =a CWA Section
301{g) medification . or both. This reguest must have been filed
not later +than two hundred and seventy (270) days after
promulgaticon of an applicable effluent limitaticn guideline for
guidelines promulgated after December 27, 1977; or

4.5.6.b.2. Submitting a completed reguest no later than the close

of +the public comment period under Section 10.2 of these
regulations demonstrating that the applicable requirements of 40
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C.F.R. Part 125 have been met, unless an extension is granted
under Section 4.5.7.b of these regulations.

4.5.6.b.3. Reguests for variance from effluent limitations not
based o©on effluent limitation guidelines need only comply with
Section 4.5.6.b.2 of these regulationsg and need not be preceded
by an initial reguest under Section 4.5.6.b.1 o©f these
regulations. _
4.5.6.¢c. Innovative Technclogy. An extension under CWA Section
301(k) frem the statutory deadline of July 1, 1984 under CWA
Section 301(b)(2)(A) for best available technology based on the
use of innovative technology may be regquested no later than the
close of the public comment periocd under Section 10.2 of these
regulations for the discharger's initial permit requiring
compliance with CWA Section 301(b)(2)(A}. The regquest shall
demonstrate +that the requirements of 40 C.F.R. 124.13 and Part
125, Subpart C have been met.

4.5.6.d. Water Quality Related Effluent Limitations. A
modification +to any water quality related effluent limitation
under CWA Section 302(b}(2) of requilirements under CWA Section
302(a) for achieving water quality related effluent limitations
may be regquested no later than the close cf the public comment
pericd under Section 10.2 of these regulations on the permit from
which the mcdification is sought.

4.5.7. Expedited Variance Procedures and Time Extensions.

4.5.7.a. Notwithstanding the time reguirements in Section 4.5.6
of these regulations, the director may notify a permit applicant
before a draft permit is issued that the draft permit will likely
contain limitations which are eligible for wariance. In <the
notice the director may reguire the applicant as a condition of
consideration of any potential wariance reguest to . submit
information explaining how the reguirements applicable to the
variance have been met and may reguire its submission within a
specified reasonable +time after zreceipt of the notice. The
notice may be sent before +the permit application has been
submitted. The draft cor final permit may contain the alternative
limitations which may become effective upen final grant of the
variance. :

4.5.7.b. A discharger who cannot file a complete request reguired
under Section 4.5.6.b.2 of these regulations may reguest an
extension. The extension may be granted or denied at the
discretion of the director. Extensions shall be no more than six
(6) months in duration.

4.6. Record Keeping by Applicant. Applicants shall keep records
of =all data used tTo complete permit applications and any
supplemental information submitted for a pericd of at least three
(3) vears from the date the application is signed.
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4.7. Signatories to Permit Applications and Reports.

4,7.1. Applications. All permit applications shall be signed as
follows: '

4.7.1.a., For a corporation: by 2 respconsible corporate officer.
For the  purpose of Section 4.7 of these regulations, a
responsible corporate officer means:

4.7.1.a.1l. A president, secretary, treasurer, or vice-president
of the corporaticon in charge of a principal business function, oz
any other person who performs similar pelicy or decision-making
functions for the corporation, or

4.7.1.a.2. The manager of one or more manufacturing, production,
or coperating facilitles emplcying more than two hundred and fifty
(250) perscns or having gross annual sales or expenditures
exceeding twenty-five millien dellars (825,000,000 in second
quarter 1980 dollatrsg), if authority to sign documents has been
assigned or delegated to the manager in accordance with corporate
procedures.

4.7.1.b. For a partnership or sole proprietorship: by a general
partner or the proprietor.

4.7.2. Reports. All_ reports required by WV/NPDES permits, and.
other information zrTeguested by the director for compliance with
Article 5A, shall be signed by a person described in Section
4.7.1 of these regulations, or by a duly authorized
representative of that person. A person i1is a duly autherized
representative only if:

4.7.2.a. The authcorization is made in writing by a person
described in Section 4.7.1 of these regulations;

4.7.2.b. The authorization specifies either an individual or a
pesition having responsibility for the overall coperation of the
regulated facility or activity, such as +the pecsition of plant
manager, superintendent, an individual or position having overall
responsibility for envircnmental matters for the company, or
position of eguivalent responsibility. (& duly authorized
representative may thus be either a named individusl or any
individual occupying a named position); and

4.7.2.c. The written authorization is submitted to the director,.

4.7.3. Changes %o Authorization. If an authcrization under
Section 4.7.2 of these regulations is no longer accurate because
a different individual or position has responsibility for the
overall operation of the facility, a new authorization satisfying
the regulrements of Section 4.7.2 of these regulaticns must be
submitted to the director prior to or together with any reports,
information, or applications to be signed by an authorized
representative.
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4.7.4. Certification. Any person signing a document under
Section 4.7.1 or 4.7.2 of +these reguletions shall make the
following certification:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with a system designed +to assure That gualified
personnel properly gather and evaluate the information submitted.
Bagsed on my inguiry of the person or persons who manage the
system, or those persons directly responsible for gathering the
information, the iInformaticon submitted is, +tTo the best of my
knowledge and belief, true, accurate, and complete. I am aware
that there are significant penalties for submitting false
information including the possibility of £fine and imprisonment
for knowing wviolations."

4.8. Filing Fee. A filing fee of fifty dollars ($50) shall be
reguired with all WV/NPDES applicetions.

Section 5. CONDITIONS APPLICABLE TO ALL PERMITS.

The following conditions apply to all WV/NPDES permits. all
conditiong shall be incorporated into the WV/NPDES permits either
expressly or by reference. If Aincorporated by reference, a
specific citation to these zregulations must be given in  the
permit. : :

5.1. Duty to Comply; Penalties.

5.1.1. The permittee must comply with all conditions of a
WV/NPDES permit. Permit noncompliance constitutes a violation of
CWA and Article B5A and is grounds for ernforcement action; for
WV/NPDES permit modification, suspension or .revocation; or for
denial of z WV/NPDES permit reissuance application.

5.1.2. The permittee shall comply with all effiuent standards or
prohibitions established under CWA Section 307(a) for toxic
pollutants within the +time provided in the regulaticns that
establish these standards or prohibiticons, even if the permit has
not yet been modified to incorporate the reguirement.

5.1.3. The Clean Water Act and Article S2 provide that any person
who vwviclates a permit condition implementing CWA Sections 301,
302, 306, 307, 308, 318 or 405, or any provisicn of a WV/NPDES
permit, or any rule or regulation promulgated under Article 5A,
is subject to a c¢ivil penalty not to exceed ten thcocusand dollars
($10,000) per day of such viclation. Any person who willfully or
negligently violates permit conditions impleéementing CWA Sections
201, 302, 306, 307, or 308, or any provision of Article 54, or a
WV/NPDES permit, is =subject to &a £fine of not less than two
thousand and five hundred dollars ($2,35300) per day o¢f wviolation
nor more tThan twentv-five thousand dollars ($25,000) per day of
violation, or by imprisonment for not more than one (1) year, or
both.
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5.1.4. Any person who falsifies, tampers with, or knowingly
renders inaccurate any monitoring device or method reguired to be
maintained under a WV/NPDES permit shall, upon conviction, be
punished by a fine of not more than ten thousand dollars
($10,000) per wiolation, or by impriscnment for not more than six
(6) months per vieolation, or both.

5.1.5. The Clean Water Act and Article 5A provide that any person
who knowingly makes any false statement, representation, or
certification in any record or other document submitted or
regquired to be maintained under this permit, including monitoring
reports or..reports of compliance or noncompliance shall, upon
conviction, be punished by a £fine of not more than ten thousand
dollars ($10,000) per violation, or by imprisonment for not more
than six {(6) months per violation, or by both.

5.1.6. The discharge or discharges covered by a WV/NPDES permit
are t5H be of such guality so as not to cause violation of
applicable water guality standards adopted by tThe State Water
Resources Beoard. Further, any activities covered under a
WV/NFDES permit shall not lead teo pellution of the groundwater of
the State as a result of the disposal or discharge of such wastes
covered herein.

5.4.7. Nothing in Section 5.1 o¢f these regulations shall be
censtrued to limit or prohibit any other authority the director
m7iy have under Article 5A or Article 6 of the West Virginia Code,
cr to relieve the permittee from any responsibilities,
iiabilities or penalties for not complying with West Virginia
Administrative Regulations, Water Resources Board, Series 1 and
3.

5.2, buty to Reapply. If the permittee wishes .to .continue an
activity regulated by  the WV/NPDES permit after the expiration
date of the permit, the permititee must apply for a new permit at
least one hundred and twenty (120) days prior to expiration of
the permit.

5.3. Duty to Halt or Reduce Activity. Upon reduction, less, or
failure of the treatment facility the permittee shall, to the
extent necessary to maintain compliance with the WV/NPDES permit,
control production or all discharges or both until +the facility
iz restored or an alternative method cf treatment is provided.
This requirement applies, for example, when the primary source of
power to the treatment facility fails or is reduced or lest. It
shall not be a defense for a permittee in an enforcement action
that it would have been necessary to halt or reduce the permitted
activity in crder to maintain compliance with the conditions of
the permit.

5.4. Duty to Mitigate. The permititee shall take all reasocnable
steps to minimize, correct, or prevent any discharge in vicolation
of the WV/NPDES permit which has a reasonable likelihood of
adversely affecting human health or the environment.
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5.5. Proper Operation and Maintenance. The permittee shall at
all times properly operate and maintain all facilities and
systems of treatment and control (and related appurtenances)
which are installed or used by the permittee to achisve
compliance with the conditions of the WV/NPDES permit. Proper
operaticn and maintenance includes effective performance,
adequate funding, adeguate operator staffing and training, and
adequate laboratory and process controls, including appropriate
guality assurance procedures. This provision reguires the
cperation of backup auxiliary facilities or similar systems only
when necessary to achieve compliance with the conditions of the
permit. :

5.6. Permit Actions. The WV/NFDES permit may be modified,
reissued, suspended, or revoked for cause (see Section 8 of these
regulations). The filing o©of a reguest by the permittee for a
permit modification, reissuance, termination or a notification of
planned changes or anticipated noncompliance, does not: stay any
permit condition.

5.7. Transfer. The WV/NPDES permit is not transferable to any
person except after notice to the director and by following one
of the procedures listed in Secticon 3.5.3 of these regulations.

5.8. Property Rights. The WV/NPDES permit does not convey any
property zights of any sort nor any exciusive privilege.

5.9. Duty to Provide Information. The permittee shall furnish to
the director, within a specified time, any information which the
director may request to determine whether cause exists for
modifyving reissuing, suspending, or revoking the WV/NPDES permit,
or to determine compliance with the permit. The permittee shall
also furnish to the director, upon reguest, copies of ‘records
required to be kept by the permit.

5.10. Inspection and Entry. The permittee shall allow the
director, or an authorized representative, upon the presentaticn
of credentials and other documents as may be reguired by law, tc:

5.10.1. Enter upon the permittee’'s preamises where a regulated
facility or activity i1s located or conducted, or where records
must be kept under the conditions of the WV/NPDES permit;

5.10.2. Have access to and copy at reascnable times, any records
that must be kept under the conditions of the permit;

5.10.3. Inspect at reasonable times any facilities, eqguipment
(including monitoring and control equipment), practices, or
operaticns regulated or reguired under the permit; and

5.1C.4. Seample or monitcr a2t reasonable timesg, for the purposes

of assuring permit compliance or as otherwise authorized by
Article 5a, any substances or parameters a2t any location.
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5.11. Monitoring and Records.

5.11.1., Monitoring must be conducted according to test procedures
approved under 40 C.F.R. Part 136, unless other test procedures
have been specified in the WV/NPDES permit.

5.11.2, Samples and measurements taken for +the purpose of
monitoring shall be representative of the moniteored activity.

£§.11.3. The permittees shall retain records of all monitoring
information, incliuding all calibration and maintenance records
and all original chart zrecording for continucus monitoring
instrumentation, c¢opies of all reports regquired by the WV/NPDES
rermit, and records of all data used to complete the application
for the permit, for a period of at least three (3) years from the
date of +the sample, measurement, report or application. This
period may be extended by reguest of the director at any time.

5.11.4. Records of monitoring information shall include:

5.11.4.a. The date, exact place, and time of sampling or
measurements;

5.11.4.%. The individual{s) who performed the sampling or
measurements;

5.11.4.c. The date(s) analyses were performed;

5.11.4.d. The individuzl(s) wheo performed tThe analyses; 1f a
commercial laboratory is used, the name and address of the
laboratory;

5.11.4.e. The analytical technigques or methods used; and
5.11.4.f. The results of such analyses.

5.11.4.g. Thig information need not be submitted to the director,
unless reguested, but should be zretained in accordance with
Section 5.11.3 of these regulations.

5.11.5. Monitoring results sghall be reported on DMRs and at the
intervals specified in the permit. DMR's should be sent to the
person designated in the permit so that +they are received no
later than twenty (20) days fecllowing the end of the reporting
pericd. )

5.11.6. If the permittee monitors any pellutant at any monitoring
point specified in the permit more fregquently than required by
the permit, using approved test procedures under 40 C.F.R. Part
136 or as specified in the permit, the results of this monitoring
shall be included in the calculation and reporting of the data
submitted in the DMR. Such increased freguency shall also be
indicated.
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5.11.7. Calculations for all limitations which require averaging
of measuremenhts shall utilize an arithmetic mean unless otherwise
specified by the director in the permit.

5.12. Signatory Requirement. All applicatiocns, reports, or
information submitted +to the director shall be signed and
certified as required in Section 4.7 ¢f these regulations.

5.13. Reporting Requirements.

5.13.1...Planned Changes. The permittee shall give notice to the
director as scon as possible but not later than thirty (30) days
prior to any planned physical alterations or additions to the
permitted facility and of any planned changes in the method of
cperating the facility which may affect the nature of gquantity of
the discharge, or qualify that facility for designation as a new
source under Section 2.29 of these regulations.

5.13.2, Anticipated Noncompliance. The permittee shall give
advance notice +to the director of any planned changes in the
permitted facility or activity which may result in noncompliance
with permit requirements.

5.13.3. Compliance Schedules. Reports of compliance or
noncompliance with, or any progress reportg on, interim and final
reguirements contained _in any compliance schedule of the permit
shall be submitted no later than fourteen (14) days following
each schedule date. ’

5.13.4. Immediate Reporting.

5.13.4.a. The permittee shall report any noncompliance with the
WV/NPDES permit or Article BA which may endanger health or the
envirconment immediately but not later than twentyv-four (24) hours
after becoming aware of_the circumstances by using the Division
of Water Resourcesg' Emergency Notification Number 1-8CC-542-3074
or the Department of Energy's Emergency Notification Number
1-800-654-3312. A written submission shall be provided to the
person designated in the permit within five (&) davs of the time
the permittee Dbecomes aware of the circumstances. The written
submission shall contain a descripticn of the noncomplisnce and
its cause; the period of noncompliance, including exact dates and
times, and 1f the noncompliance has not been corregcted, the
anticipated time the noncompliance is expected to continue; and
steps taken or planned to reduce, eliminate, and prevent
reoccurrence of the noncompliance.

5.13.4.b. The following shall also be reported immediately but
not later than twenty-four (24) hours after:

5.13.4.b.1. Any unanticipated bypass (see Section 5.14.1 of these
regulationsg) which exceeds any effluent limitation in the permit:;
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5.13.4.b.2. Any spill or accidental discharge (upset)}, as defined
in Section 5.15 of these regulations, shall be reported to the
director wvia the Division of Water Resources' Emergency
Notification Number 1-800-642-3074 or the Department of Energy's
Emergency Notification Number 1-800-654-3312. Such notification
shall =et forth the time and place of such spill or discharge,
type and gquantities of pollutants, any actions taken to stop or
mitigate +the spill or accidental discharge, and any other
informaticon as may be requested. A written verification of such
notification shall be submitted upon request o©f the person
designated in the permit.

5.13.4.b.3. Violaticn of a maximum daily discharge limitation Zor
any of the pollutants which the director has reguired in <the
permit to be reported immediately.

5.13.4.c. The director may waive the written report reguired
under Section 5.13.4.b of these regulaticns con a case-by-case
basis if the oral report has been received in accordance with the
above.

5.13.4.d. Notification Levels. The permittee must notify the
director in writing as soon as they know or have reason to
believe!: —

5.13.4.4.1. That any activity has occurred or will occur which
would result in the discharge, on a .routine or freguent basis, of
any toxic .pollutant which is not limited in the permit, if that
discharge wilil exceed the highest of the following "notiflication
levels™: .

5.13.4.d.1.A. One hundred micrograms per iiter (100 ug/l);

5.13.4.d.1.B. Two hundred micrograms per liter (200 ug/l) for
acrolein and acrylonitrile; five hundred micrograms per liter
{500 ug/1l) for Z2,4-dinitrophenol and for 2-methyl-4,
6-dinitrophenol; and one milligram per liter {1 mwmg/l) for
antimeny;

5.13.4.4.1.C. Five {(5) +times the maximum concentration wvalue
repcrted for that pollutant in the permit application in
accordance with Section 4.5.2.f of these regulations; or

5.13.4.4.1.D. The level established by the director in accordance
with Section 6.2.8 of these rsgulations.

5.13.4.4.2. That anv activity has occurred or will occur which
would result in any discharge, on a non-routine or infreguent
basis, of a toxic poliutant which is not limited in +the permit,
if that digcharge will exceed the highest of the following
"notificaticon levels":

5.13.4.4.2.A. Five hundred micrograms per liter (500 ug/1l};
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5.12.4.4.2.B. One milligram per liter {1 mg/1) for antimony;

5.13.4.4.2.C. Ten (10) +times the maximum c¢concentration wvalue
reported for that poillutant in the permit applicaticon in
accordance with Section 4.5.2.f of these regulations; or :

5.13.4.d.2.D. The level established by the director in accordance
with Section 6.2.8 of these regulations.

5.13.4.d4.3. That they have begun or expect to begin to  use or
manufacture as an intermediate or final product or byproduct any
toxic pollutant which was not reported in the permit application
under Section 4.5.2.h of these regulations.

5.13.5. Other Noncompliance. The permittee shall report all
instances o©f noncompliance not reported under Sections 5.11.5,
5.11.6, 5.11.7, 5.13.3, and 5.13.4 of these regulations at the
tTime monitoring reports are gubmitted. The reports shall contain
the informetion listed in Secticn 5.13.4.a of these regulations.

5.13.6. Net Limitations. If net limitations are established,
then the permittee shall notify the director if eligibility for
such limitations has been altered or no longer exists.

5.13.7. Other Information. Where the permittee becomes aware
that it -failed <o submit any relevant facts in a permit
application, or submitted incorrect information in a permit
application or in any report to the director, it shall promptly
submit such facts or information.

5.14. Bypass.
5.14.1. Definitions.

5.14.1.a. "Bypass" means the intentiocnal temporary diversion of
waste streams from any portion of a treatment facility; and

5.14.1.b. "Severe Property Damage" means substantial physical
damage to property, damage +to the ftreatment facilities which
causes them to become inoperable, or substantial and permanent
loss of natural resources which can reasonably be expected to
occur in the absence of a bypass. Severe property damage does
not mean economic loss caused by delays in production.

5.14.2. Bypass Not Exceeding Limitations. The permittee may
allow any bypass to occur, for reasons other than sediment
control, which does not cause effluent limitations +to be
exceeded, but only if it is for essential maintenance to assure
efficient operation. These bypasses are noct subject +to the
provisions of Sections 5.14.3 and 5.14.4 of these regulations.
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5.14.3. Notice. -

5.14.3.a. Anticipated Bypass. If the permittee knows in advance
of +the need for a bypass, he shall submit prior written notice,
if possible, at least ten (10) days before the date of the
bypass:

5.14.3.b. Unanticipated Bypass. If the permitiee dces not know
in advance of the need for z bypeass, nctice shall be submitted as
reguired in Section 5.13.4 of these regulations.

5.14.4. Prohibition of Bypass Exceeding Limitations.

5.14.4.a. Bypass exceeding limitaticons is permitied only under
the following conditicns, and the director may take enforcement
action against a permittee for bypass, unless:

5.14.4.a.1. Bypass exceeding 1limitations was unavoidable to
prevent loss of iife, personal injury, or severe property damage;

5.14.4.2a.2. There were no feasible alternatives +to the bypass,
such as the use of auxiliary treatment facilities, retention of
untreated wastes, o¢r maintenance during normal periods of
eguipment downtime. This condition is not satisfied if adeguate
backup eguipment should have been installed in the exercise of
reasonable .enginsering Jjudgment to prevent a bypass which
occurred during normal periods of eguipment downtime or
preventive maintenance; and

5.14.4.2.3. The permittee submitted notices as required under
Secticon 5.14.3 cof these regulations.

5.14.5. Approval cof Bypass Exceeding Limitaticns. The director
may approve an anticipated bypass exceeding limitations, after
considering its adverse effects, if the director determines that
it will meet the three conditions listed in Section 5.14.4.a of
these regulations.

5.15. Upset.

5.15.1. Definition. "Upset" means an exceptiornal incident in
which there is unintentional and temporary noncompliance with
technology-based permit effluent limitaticons because of factors
beyond the reascnable control of the permittee. An upset does
not include nonceompliance to the extent caused by operational
Brror, improperly designed treatment facilities, inadegquate
treatment facilities, lack of preventive maintenance, or careless
cr improper operation.

5.15.2. Effect of an Upset. An upset constitutes an affirmative
defense to an action brought for noncompliance with such
technology-based permit effluent limitaticons if the requirements
of Section 5.15.3 <f these regulations are met. No determination
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made during administrative zreview of claims that nonccmpliance
was caused by upset, and before an action for noncompliance, 1is
final administrative action subject to judicial review.

5.15.3. Conditions Necessary for .a Demonstration of Upset. A
permittee who wishes %o establish the affirmative defense of
upset shall demonstrate through properly signed, contemporansous
operating logs or other relevant evidence that:

5.15.3.a. An upset occurred and that the permittee can identify
tThe cause(s) of the upset:;

5.15.3.b. The permitted facility was at the time being properly
operated;

5.15.3.¢c. The permittee submitted notice of the upset as required
in Section 5.13.4.b.2 of these regulations; and

5.15.3.d. The permittee complied with any remedial measures
reguired under Section 5.4 of these regulations.

5.15.4. Burden of Proof. In any enforcement proceeding the
permittee seeking to establish the occurrence of an upset has the
burden of proct.

5.16. Reopener Clause. In accordance with W. Va. Code

20-52-14, +the director may reopen the WV/NPDES permit through
modification or by reissuance to iIncorporate an applicable
effiuvent standard or limitation under CWA Sections 301(b)(2)(C)
and W. Va. Code 20-5A-7(b) (Water Quality Based Effluent
Limitations and Standards), CWA Section 301(b)(2){(D) (Toxics),
CWA Section 304(b)(2) (Best Available Treatment) and CWA Section
307(a)(2y _(Toxics), which is promulgated or approved after the
WV/NPDES permit is issued if that effluent standard cor limitation
is more stringent than any effluent limitation iIn the permit or
controls a peollutant not limited in the permit.

5.17. Removed Substances. Where removed substances are not
otherwise covered by the terms and conditions of the WV/NFDES
permit or other existing permit issued by the Department, any
solids, sludges, filter backwash, or cther pollutants removed in
the course of treatment or control of wastewaters and which are
intended for disposal within the 3tate shall be disposed of only
in a manner and at a site subject to +the approval by the
Department. If such substances are intended for disposal cutside
the State or for reuse (that is, as a material used for making
another product, which in turn has ancther use), the permittee
shall notify +the Department in writing of the proposed disposal
or use of such substances, the i1dentity o©of the prospective
dispocser or users, the intended place of disposal or use, as
apprepriate, and shall take reasonable measures to ensure that
the use does nct cause pollution of the waters of the State.
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5.18. New Sources.

5.18.1. The cwner or operator of a new source or a recommencing
discharger shall iIinstall and have in c¢perating conditicn, and
shall "start up" all peolluticon control eguipment required to meet
the conditions of the WV/NPDES permit before beginning to
discharge.

5.18.2. After the effective date of new source performance
standards, it shall be unlawful for any owner or operator of any
new source to operate the source in vicolation of those standards
apprlicable to the socurce.

5.18.3. Any new source classified as such wunder previous EP2A
regulations may, notwithstanding Section 8 cof these regulations,
apply to have the WV/NFDES permit modified +to¢ incorporate the
revised new scurce performance standards.

5.18.4. When a WV/NPDES permit is issued to a new source, the
protection period of Section 12.2.1 of these regulations shall
apply. After expiration of such protection period, the permittee
must immediately comply with any more stringent fechnology-based
limitations promulgated under CWA Section 301. If, however, the
more stringent technology-based limitations are promulgated 1less
than +three (3) vyears bhefore the expiration of the WV/NPDES
permit, then the permittee has three (3) years from the date of
their promulgation to comply with such stricter limits.

5.19. Definitions. When used in WV /NPDES permits, the
definitions of Section 2 of these regulations shall apply and the
following terms shall mean:

5.19.1. "Daily Average Fecal Coliform Bacteria" means the
gecmetric average of all samples collected during the month.

5.19.2. "Measured Flow" means any method of 1liquid volume
measurement, the accuracy of which has been previously
demonstrated in engineering practice, or .for .which a relationship
to absolute volume has bezen obtained.

5.19.3. "Composite Sample" means a combination of individual
samples obtained at regular intervals over a time period. Either
the volume of sach individual sample is proporticnal to discharge
flow rates or the sampling interval (for constant volume samplesg)
1s proportional to the flow rates over the time period used to
produce the composite. The maximum time pericd between
individual samples shall be two (2) hours.

5.19.4. "Grab Sample" means an individual sample collected in
less than fifteen (15) minutes.
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Section 6. ESTABLISHING WV/NPDES PERMIT CONDITIONS.

6.1. General. 1In addition to conditions reguired in all WV/NPDES
permits, the director shall establish conditions in WV/NFDES
permits, as required on a case-by-case basis, to provide for and
assure compliance with all applicable requirements of CWA,
Article B5A, and Section 6 of these regulations.

6.1.1. An applicable reguirement is a State or federal or
interstate compact, statutory, or regulatory reguirement which
takes effect prior <*o final administrative disposition of a
permit, or is any reguilrement which tekes effect pricr to final
administrative disposition and i1s alsc any reguirement which
takes effect prior to the modification or reissuance of a permit.
Section 10.2.2 of these regulaticns provides a means for
recpening a WV/NPDES permit proceeding at the discretion of the
director where new regulrements become effective during the
permitting process. An applicable reguirement is .also any
reguirement which +*takes effect pricr +to a modlfication or
reissuance of a permit.

6.2. Effluent Limitations. Each WV/NPDES permit shall include
conditions meeting the following reguirements when applicable:

6.2.1. Technology Based Effluent Limitations and Standards for
existing sources based on effluent limitation guidelines and
standards under CWA Section 301 o©or new source performance
standards promulgated under CWA Section 306, or case-by-case
effluent limitations determined under CWA Sectlon 402(a){(l), or a
combinaticn of the two in accordance with 40 C.F.R. Part 125.
For new sources ocr new discharges, these technology-based
limitations and standards are subject "to the provisions of
Section 12 of these regulations.

6.2.2. Other Effluent Limitations and Standards under CWa
Sections 301, 302, 303, 307, and 318. If any applicable toxic
effiuent standard or prohibition (including any schedule of
compliance specified in such effluent standard or prohibiticn) is
promulgated under CWA _Section 307(a) for a texic pollutant and
that standard or prohibition is more stringent than any
limitation on the polliutant iI1n the permit, the director shall
institute proceedings under these regulations to modify or
reigsue the permit to conform to the toxic effluent standard or
prohibition.

6.2.3. Water Quality Standards. Any more gtringent reguirements
necessary to achieve water guality standards established pursuant
to CWA or Article BA or cregulations promulgated thereunder,
including reguirements of other affected states; or to attain or
maintain a specified water quality related effluent limit
established under CWA Section 3202,
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6.2.4. Reopener Clause. Any WV/NPDES permit issued shall include
effluent limitations +to meet the reguirements of CWA Sections
301(b)(2)(A), 301(b)(2)(C), 301L(b)(2)(D), 301(b)(2)(E), and
30L{b)(2)(F), whether or not applicable effliuent limitations
guidelines have been promulgated or approved. These permits
shall also . include . a recopener condition (see Section 5.16 of
these regulaticns) stating that, if an applicable standard or
limitation is promulgated under CWA Sections 201(b}(2)(C),
301({b)(2)(D}), 3C4(b)(2), and 307(a)(2) and that effluent standard
or limitation is more stringent than any effluent limitation in
the permit or contrecls a pollutant not limited in the permit, the
permit may be modified or rewvoked and reissued to conform to that
effluent standard or limitation. '

6.2.5. Watexr Quality Management Plans. Any regquirements
necesgsary +to ensure consistency with the reguirements of a water
quality management plan approved by EPA under CWA Section 208(b).

6.2.6. Alternate Limits that incorporate alternate effluent
limitations or standards where warranted by "fundamentally
different facters" under 40 C.F.R. Part 125, Subpart D (see
Section 4.5.6 of these regulations).

6.2.7. Toxiec Pollutants Limltations established under Sections
6.2.1, 6.2.2, or 6.2.3 of  these .regulations, +to control
pollutants meeting the criteria  listed in Section 6.2.,7.a of
these regulations. ILimitations will .be..established in accordance
with Section 6.2.7.b of these regulations. &An explanation of the
development of these limitations shall be included in the fact
sheet. :

6.2.7.a. Limitations must control all toxic pollutants which:

£.2.7.a.1. The director determines, based on information reported
in a permit application under Sections 4.5.2.f and 4.5.2.h of
these regulations or in a notificaticon under Section 5.13.4.4 of
these regulations or on other information, are or may be
discharged at & level greater +than the 1level which can be
achieved by the technology~based treatment reguirements
appropriate to the permittee; or

6.2.7.a.2. The discharger does or may use or manufacture as an
intermediate, final product, or by-procduct.

£6.2.7.b. The reguirement that the limitations contrecl the
pellutants meeting the criteria of Section 6.2.7.a of these
regulations will be satisfied by:

£.2.7.b.1. Limitations on those pollutants: or

6.2.7.b.2. Limitations on other pollutants which, in the judgment

of the director, will provide the necessary treatment of +the
pollutants.
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6£.2.8. Notification Level. A "notification level" which exceeds
the notification level of Section 5.13.4.d of these regulaticns,
upon a petition from the permittee or on the director's
initiative. This new notification level may not exceed the level
which can be achieved by the technology-based treatment
requirements appropriate to the permittee.

£.2.9. Immediate Reporting. Pollutants for which the permittee
must zreport wviclations of maximum daily discharge limitations
under Section 5.13.4.b.3 of these regulations shall be listed in
the permit. This list shall include any toxic pollutant or
hazardous substance, or a pollutant specifically identified as
the method to control a toxic pollutant or hazardous substance.

6.2.10. Monitoring Requirements. In addition to the reguirements
of Section 5.11 of these regulations, all WV/NPDES permits shall
specify:

£.2.10.a. Reguirements concerning the proper -use, maintenance,
and installation, when eappropriate, of monitoring eguipment or
methods (including biclogical monitoring methods);

6.2.10.b. Required mconitoring, iI1ncluding <tvpe, intervals, and
frequency sufficient to yield. data which are representative of
the monitored activity including, when appropriate, continuous
monitoring:;

6.2.10.¢c. Applicable reporting reguirements based .upon the impact
of the regulated activity and as specified in Section 6.2.10.4 of
these regulations. Reporting shall be no less freguent than
specified in the Section 6.2.10.e ¢of these regulaticons.

6.2.10.4d. Toe . assure compliance with permit limitations,
regquirements to monitor:

6.2.10.d.1. The volume of effluent discharged from each cutlet;

5.2.10.4.2. Other ~measurements as appropriate, including
pollutants in internal waste streams under Section 7.8 of these
regulations; pellutants in intake water for net limitations under
Secticon 7.7 of these regulations; frequency rate of discharge for
noncontinuous dischargers under Section 7.4 of these regulations;
and pollutants subject to notification requirements under Section
5.13.4.d of these regulations.

6.2.10.e. Regquirements to report monlitoring results with a
frequency dependent on the nature and effect of the discharge,
but in no case less than once a year.

6.2.11. Best Management Practices *o contreol or abate the
discharge of pollutants when:
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6.2.11.a. Authorized under CWA Section 304(e) feor the control of
toxic poliutants and harardous substances from ancillary
activities; or

6.2.11.b. Numeric effluent limitations are infeasible; or

6.2.11l.c. The practices are zreascnably necessary to achieve
effluent limitations and standards or to carry out the purposes
and intent of CWA.

6.2.12. Reissued Permits.

£.2.12.a. Except as provided in Section 6.2.12.b of these
regulations, when a permit is reissued, interim limitations,
standards, or conditions shall be set which are at Lleast as
stringent as +the final limitations, standards, or conditions in
the previous permit unless the circumstances on which the
previous permit was based have materially and substantially
changed since .the time the permit was issued and would constitute
cause for permit modification or revocation and reissuance.

6.2.12.b. When effiuent limitations were impesed under CWA
Section 402 (a)(1l) i1in a previously dissued permit and these
limitations are more stringent than the subsequently promulgated
effluent guidelines, the provisions of Section 6.2.12.a of these
regulations shall. apply unless:

£.2.12.9.2. The discharger hag installed the treatment facilities
reguired to meet the effluent limitations in the previous permit
and has properly operated and maintained the facilities but has
nevertheless been unable to achieve the previous effluent
limitations. In this case the limitetions in the reissued permit
may reflect the level of pollutant control actually achieved {(but
shall not bke less stringent than reguired by the subsequently
promulgated effluent limitation guidelines):;

6.2.12.b.2. The subseguently promulgated effluent guidelines are
based on best conventional pollutant contrel technology (CWA
Section 301{()(2)(E));

6.2.12.b.3. The circumstances on which the prewvious permit was
based have materially and substantially changed since the time
the permit was issued and would constitute cause for permit

modification or revodation and reissuance; or -

5.2.12.b.4. There is increased producticn at the facility which
results in significant reduction in treastment efficiency, in
which case the permit limitations will be adjusted to reflect any
decreased production and raw waste loads, but in no event shall
permit limitations be less stringent than those required by
subsequently promulgated standards and limitations.
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6.2.13. Navigation. Any conditions that the Secretary considers
necessary +to ensure that navigation and anchorage will not be
substantially impaired.

65.2.14. Schedules of Compliance. The permit may, when
appropriate, specify a schedule of compliance leading to
compliance with CWA, Article 5A, and regulations promulgated
thereunder.

6.2.14.a. Any schedules of compliance for existing sources shall
reguire compliance as soon as possible, but in no case later than
the applicable statutory deadline: July 1, 1984 for technology-
based limits under CWA Section 3CLl{b)(1)(B); July 1, 1977 for
water quality based effluent limits under CWA Section 301
(B){(1)(C); or July 1, 1887 or three (3) vears after promulgation
for control of a toxic pollutant under CWA Secticn 3C7(a).

6.2.14.b. The first WV/NPDES permit issued to a new source or a
recommencing discharger may contain a schedule of compliance
under the provisions of Section 6.2.14 of these regulations. Any
first time WV/NPDES permit issued to a new source or recommencing
discharge shall contain a schedule of compliance only when
necessary to allow a reasonable opportunity te attain compliance
with reguirements issued or revised after commencement of
construction but .less than three (3) vears before commencement of
the relevant discharge. For recommencing dischargers, a schedule
of ‘compliance shall be.available only when necessary to allow a
reasonable opportunity to attain compliance with reguirements
issued or revised less than three (3) years before recommencement
of discharge.

5.2.14.c. Interim Pates. Any permit may contain a schedule of
compliance for completion of interim reguirements and require
submisgion of reports detailing progress toward completion of
such interim reguirements. If a permit establishes a schedule of
compliance which exceeds one (1) year from the date of permit
issuance, th2 schedule shall set forth interim requirements (for
example, actions, operations, or milestone events) and the dates
for their achievement, but the time between interim dates shall
not exceed cne {1l) year.

6.2.14.8. If the time necessary for completion o¢of any interim
regquirement is more than one (1) year and 1s not readily
divigible into stages for ccmpletion, the permit shall gpecify
interim dates for the submission of reports of progress toward
completion of the interim requirements and indicate a projected
completion date.

6.2.14.e. Reporting. The permit shall be written to regquire that
no later than fourteen (14) days following each interim date and
the final compliance date, the permittee shall notify the
director in writing of its compliance or ncncompliance wilith the
interim or final reguirements or submilt progress reports i1f the
provisions of Section 6.2.4 of these regulations are applicable.
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Section 7. CALCULATING WV/NPDES CONDITIONS.

7.1. Outlets and Discharge Points. All permit effluent
limitations, standards, and prohibitions shall be established for
each outlet or discharge point of the permitted facility, except
as otherwise provided under Section €.3.11.b and Section 7.8 of
these  regulations. Where a person has a number of outiets
emerging into the waters of this State in close proximity to one
another, such outlets may be treated as a unit for the purposes
of Secticen 7 of these regulations.

7.2. Metals. &All permit effluent 1limitations, standards, or
prohibitions for a metal shall be expressed in terms of the
"total recoverable metal" as defined in 40 C.F.R. Part 136
unless:

7.2.1., An applicable effiuent standard or limitation has been
promulgated under CWA and specifies the limitation for the metal
in the dissolwved or wvalent form:

7.2.2. In establishing permit 1limitations o©on a case-by-case
basis, it is necessary to express the limitation on the metal in
the dissolved or valent form in order To carry out the provisions
of CWA; or - - -

7.2.3. All approved analytical methods for the metal inherently
measures its dissclwved form.

7.3. Continucus Discharges. For all continucus discharges, all
permit effluent limitations, standards, and prohibitions,
including those necessary to achieve water gquality standards,
shall be stated as maximum daily and average monthly discharge
limitations.

7.4. Noncontinuous bischarges. Discharges which are not
continuous shall be particularly described and limited
considering the following factors, as appropriate:

7.4.1. Frequency;

7.4.2. Total mass;

7.4.3. Maximum rate of discharge of pollutants during the
discharge; and

7.4.4. Prcochibition or limitation of specified pollutants by mass,
concentraticn, or other appropriate measure.

7.5. Mass Limitations. Any poliutants limited in terms of mass
additionally may be iimited in <terms of other units of
measurement and the permit shall reguire the permittee to comply
with both limitations.
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7.6. Pollutants in Intake Water. Except as provided in Section
7.7 of these regulatiocons, effluent limitations imposed in permits
shall not be adjusted for pellutants in the intake water.

7.7. Net Limitations.

7.7.1. Upon reqguest of the discharger, technolegy-based effluent
limitations or standards shall be adjusted to reflect credit for
poliutants in the discharger's intake water if:

7.7.1.a. The applicable effluent limitations and standards
contained in 40 C.F.R. Subchapter N specifically provide that
they shall be applied on a net basis; or

7.7.1.b. The discharger demonstrates that the control system it
proposes or uses to meet applicable technolegy-based limitations
and standards would, if properly installed and operated, meet the
limitations and standards in the absence of polliutants in the
intake waters.

7.7.2. Credit for generic pollutants such as biochemical oxygen
demand or total suspended solids should not be granted unless the
permittee demonstrates that the constituents of +the generic
measure in the effluent are . zubstantizlly simiilar to the
constituents of the generic measure in the intake water or unless
appropriate additional limits are placed on process water
pollutants either at the outfall or elsewhere.

7.7.3. Credit shall be granted only to the extent necessary to
meet the applicable Limitation or standard, up to a2 maximum wvalue
equal. to "the influent wvalue. Additional monitoring may be
necessary to determine eligibility for c¢redits =and compliance
with permit limits.

7.7.4. Credit shall be granted only if the discharger
demonstrates that the intake water is drawn from the same body of
water intc which the discharge is made. The director may waive
this requirement if he finds that no environmental degradation
will result. )

7.7.5. The provisions of Section 7.7 of these regulations do not
apply to the discharge of raw water clarifier sludge generated
from the treatment of intake water.

7.8. Internal Waste Streams.

7.8.1. When permit effluent limitations or standards imposed at
the point of discharge are impractical or infeasible, effluent
limitations or standards for discharges of pollutants may be
imposed on internal waste streams before mixing with other waste
streams or cooling water streams. In these instances the
menitoring reguirements under Section 5.11 of these regulations
gshall also be applied to the internal waste streams.
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7.8.2. Limits on internal waste streams will be imposed only when
the fact sheet under Section 11 of these regulations sets forth
the exceptional gircumstances which make such limitations
necessary, such as when the final discharge point is inaccesgsible
(for example, a pcint that is beneath ten meters of water), the
wastes at the peoint of discharge are so diluted as to make
monitoring impractical, or the interferences among pollutants at
the point of discharge would make detection or analysis
impracticable.

7.9. Disposal of Pollutants into Wells, Underground Mines, or by
Land Application.

7.9.1. Calculations of Effluent Limitations (General). When part

of a discharger's process wastewater is not being discharged into
surface waters of the State because it is disposed into a well,
underground mine or by land application thereby reducing the flow
or level of pollutants being discharged intec suriace waters of
the State, the director may establish limits on the concentration
and gquantity of such discharge and applicable effluent standards
and the limitations for +the surface discharge in a WV/NPDES
permit shall be adjusted to reflect +the reduced raw waste
resulting from such disposal.

7.9.2. Calculations of Effluent Limitations (Specified). The
provigions of Section 7.9.1 of these regulations shall not apply
to the extent that promulgated effiuent limitations guidelines
specify a different specific tTechnigque for adjusting effluent -
limitations to account for well injection underground, mine
disposal, or land applicaticn.

7.9.3. The provisions of Section 7.9.1 of fhese _regulations do
not alter a discharger's obligation to meet any more stringent
reguirements established under Section 5 or 6 of these
regulations.

Section 8. MODIFICATION, REISSUANCE, SUSPENSION, AND REVOCATION
OF PERMITS.

8.1l. General.

8.1.1. WV/NPDES permits may be modified, reissued, suspended, or
revoked either at the request of any interested person (including
the permittee) or wupon +the director's initiative. However,
permits may be modified, reissued, suspended, or revoked only for
the reasons specified in Section 8 of these regulations. All
requests shall be submitted to the director in writing and shall
contain facts or reasons supporting the reguest. The director
may require additional information, and in the cese of a major
modification, may reguire submission o©of an updated permit
application.
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8.1.2. If the director decides the reguest is not Jjustified, he
shall send the requester a brief written response giving a reascn
for the decigicon. Denials of regquests for modification,
suspension, or revocation are not subject to public notice,
comment, or hearings.

8.2. Modifications.

8.2.1. General. All reguests for modification shall be submitted
in writing to the director citing facts or reascns supporting the
request for modification .and indicating under which section of
these regulations the request is made. The director may request
additional information and may reguire the submission of an
updated permit application. When a permit modification is
requested, only the conditions subject *tT¢ medification are
reopened. All other conditions of the permit shall remain in
effect for the duration of the permit.

8.2.2. If the director tentatively decides tc modify a permit and
the medificaticon is made under Secticn 8.2.3.b of these
regulations, he shall prepare a draft permit under Section 10.1
of these regulations, , follow the public notice procedures in
Section 10.2 o©f these regulations, and shall follow the
precedural _reguirements in Section 8 of Article 5A. The draft
permit shall fulfill _the regquirement of. notice under Section 8 of
Article BA. When a draft rermit is prepared for the
modification, only +those. _conditions to be mcdified shall be
reopenad when a new draft permit is prepared.

8.2.3. Causes for Modification.

8.2.3.a. Minor Modifications. Upon the ccnsent of the permittee,
the director may modify a permit +to _make the corrections or
allowances for changes in +the permitted . activity 1listed in
Sections 8&.2.3.a.1 through 8.2.3.2.10 of these regulations
without preparing a draft permit under Section 10.1 of these
regulations, or following the procedures of Section 10 or 11 of
these regulations or the procedures in Section 8 of Article 5A.
Minor modifications may:

8.2.3.a2.1. Correct typcgraphical errors.

8§.2.3.a.2. Reguire mcre freguent monitoring or reporting by the
pernittee. S

8.2.3.2.3. Change an interim compliance date in a schedule of
compliance, provided the new date is not more than one hundred
and twenty (120) days after the date specified in the existing
permit and does not interfere with attainment of the final
compliance date requirement. -

8.2.3.a.4. Allow for a change in ownership or operatiocnal control
of a facility where the director determines that no other change
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in the permit ig necessary, provided that any forms prescribed by
the director, including a written agreement containing a specific
date for transfer of permit responsibility, c¢overage, and
liability between the current and new permittees, have been
submitted to the director.

8.2.3.a2a.5. Change the construction schedule for a discharger
which is a naw source. No such change shall affect a
discharger's obligation to have all pollution contrel egquipment
installed and in cperation prior to discharge.

8.2.3.a.6. Delete a point source outfall when the discharge from
that outfall is terminated and does not result in discharge of
pollutants from other outfalls except in accordance with permit
iimits.

8§.2.3.a.7. Allow disposal system eguipment substitution when the
substituted equipment would not -alter the degree of treatment
regquired by the permit.

8.2.3.a2.8. Allow rerouting of discharging lines when the rerouted
line would not discharge to a different receiving stream and
would not reguire new or different permit conditions.

8.2.3.a.9. Allow relocation of ‘elements.of treatment facilities
or. disposal systems, due.to_topography or eguipment failures.

8.2.3.a.10. When the WV/NPDES or NPDES permit becomes £final and
effective after March 9, 1982, conform to Sections 5.5, 5.13.1,
5.123.4.b, 5.13.4.4, 5.14, and 5.15.3.a of these regulations.

8.2.3.b. Major Modifications. The following are causes for-major
modification, but not reissuance of a.permit unless the permittee
so requests or agrees, and reqguire the preparation of a draft
permit under Section 10.1 of these regulations and the public
notice procedures of Section 10.2 of these regulations. If the
permittee requests or agrees, then the following causes can be
reascn for a permit reissuance which will cpen the entire permit
for comment and change:

8.2.3.b.1. Alteraticns. There are material and substantial
alterations or additions +to the permitted facility or activity
which occurred after permit issuance which Justify the
application of permit condiltions that are different or absent in
the existing permit.

Note: Certain reconstruction activities may cause the new source
provisions of 40 C.F.R. 122.29 and Part 434 to be applicable.
See also Sections 2.29 and 12 cf these regulations.

8.2.3.b.2. Information. The director has received new

informaticon. Permits may be mcdified during their terms for this
gause only 1if the iInformation was nct available at the time of
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permit issuance {other than revised regulations, guidance, or
test methods) and wculd have jJustified the applicstion of
different permit conditions at the time of issuance. This cause
shall include any information indicating that cummulative effects
on the environment are unacceptable.

8.2.3.b.3. New Regulations or Judicial Decision. The standards
or regulations on which the permit was based have been changed by
promulgation of amended standards or regulations or by judicial
decision after the permit was issued. Permits may be modified
during their terms for this cause only as follows:

8.2.3.b.3.A. For promulgation of amended standards or
regulaetions, when:

8.2.3.b.3.A.1i. The permit condition to be modified was based on a
promulgated effluent limitation guideline or water guality
standards; and

8.2.3.b.3.A.ii, The EPA or State has revised, withdrawn, or
modified that portion of the effiuent limitaticon guideline or
water quality standard on which the permit condition was based;
and

8.2.3.b.3.A.4iii. I£f  a modification request is made by the
permittee, such request -is - within ninety (90} days of Federal
Register or .State Register. notice of .the action on which the
regquest is based, _unless..the effluent-limitations guidelines
allow for a different time pericd.

8.2.3.b.3.B. For judicial decisions, when a court of competent
jurisdiction has remanded and stayed State or federal promulgated
regulations, 1f .the remand and stay concern that portion of “the
regulations on which the permit condition was based and if  the
permittee 1is reguesting the change, the reguest is filed by the
permittee within ninety (90) davs of judicial remand.

8.2.3.b.4. Compliance Schedules. The director determines good
cause exists for modification of a compliance schedule such as an
act of God, strike, flood, materials shortage, or other events
over which the permittee has little or no contrel and for which
there 1s no reasonably available remedy., However, in no casge
shall a compliance schedule be modified <o extend beyond an
applicable CWA statutoxry deadline: July 1, 1884 for
technology-based effluent limits under CWA Section 301(b)(1)(B)
or July 1, 1977 for water quality based effluent limits under CWA
Section 301(bBY(1)Y(C).

8.2.3.b.5. Variances. When the permittee has filed a <timely
request for a variance under CWA Sections 301(c¢), 301l(g), 301(h),
S01(4i), 30L(k), 302(b)Y(2), or 316(a), or for "fundamentally
different factors" under Section 4.5.6.a of these regulations.
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8.2.3.b.6. Toxics. When reguired to incorporate an applicable
CWA Section 307(a) toxic effluent standard or prchibition.

8.2.3.b.7. Recpener. When required by the "reopener" conditions
in a permit, which are established in the permit under Secticn
£.2.4 of these regulations.

8.2.3.b.8. Net Limitations. Upon reguest of a permittee who
gualifies for effluent limitations on a net baesgsis, or when a
discharger is nc longer eligible for net limitations, as provided
in Section 7.7 of these regulations.

8.2.3.b.9. Non-Limited Pollutants. When the level of discharge
of any pollutant which is not limited in the permit exceeds the
level which can be achieved by the technology-based treatment
requirements appropriate to the permittee.

8.2.3.b.10. Use or Manufacture of .Toxics. When the permittee.
begins or expects to begin to use or manufacture as an
intermediate, final product, or by-product any toxic pollutant
which was not reported in the permit application.

8.2.3.b.11. Notification Levels. To .establish a ‘"notification
level” as provided in Secticn 5.13.4.d of these regulations.

8.2.3.b.12. Failure to Notify Affected State. Upon failure of
the director to notify ancther state as regquired by Section
10.2.4 of -these .regulations whose waters may be affected by a
discharge from this state and different permit conditions are
regquired to comply with the other states water quality standards.

8.2.3.b.13. Correction of Mistakes. To .correct technical .
mistakes, such as errors in calculation or mistaken
interpretations of law made in determining permit conditions.

8.2.2.b.14. Unable tc Meet BPJ Limits. When the discharger has
installed the +treatment <technology considered by the permit
writer in setting effluent ilimitations impesed under CWA Section
402(a)(1) and has properly operated and maintained the facilities
but nevertheless has been unable to achieve +those effluent
iimitations. In this case, +the limitations in the modified
permit may reflect +the 1level of pollutant control actually
achieved but shall not be less stringent than reguired by a
subseguently promulgated effluent guideline.

8.2.2.b.15. BPJ Limits Too Costly. When the permittee's effluent
limitations were imposed under CWA Secticn 402{a){l) and the
permittee demonstrates operation and maintenance costs that are
totally disproportionate from the operation and maintenance costs
considered in the development of a subsequently promulgated
effluent limitatiocns guideline, but in no case may the limitation
be less stringent than the subseguent guideline.
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8.3. Reissuance.
8.3.1. General.

8§.3.1l.a. The director may reissue WV/NPDES permits prior to their
expiration date for any cause specified In Secticn 8.3 of these
regulations. When a permit is to be reissued the entire permit
is reopened and the director shall regquire submission of a new
permit applilcation.

8.3.1.b. During any reissuance preceeding the permittee shall
comply with all conditions o¢f the existing permit until a new
final permit ig issued. Reigsuance requires a draft permit under
Section 10.1 of these regulations and the public notice
procedures of Section 10.2 of these regulations. Processing of a
reissuance application doeg not exempt the permittee from
compliance with any permit term or conditicn.

8.3.2. Reissuance Rased on Permittee Request or Agreement. The
fellowing are causes for reissuance of a permit when the
permittee reguests or agrees:

8.3.2.a. All causes for modification listed under Section 8.2.2.0
of these regulaticns. Co

8.3.2.b. The WV/NPDES permit will expire within eighteen (18)
months and the permittee has @ submitted an application for
reissuance which is approvable.

8.3.3. Reissuance Without Permittee Reguest or Agreement. The
following are causes for reissuance of a permit:

8.3.3.a. Cause .exists for suspension or revocation of the
WV/NPDES permit under Section 8.4 of these regulations and the
director determines reissuance is appropriate.

8.3.3.b. The facility has an Article 5A permit which was issued
prior to July 1, 1974 which does not have. an expiration date.

8.3.3.c. The directeor has received notification of a proposed
transfer of the permit and has determined to reilssue both the
WV/NPDES permit and surface mining permit.

8§.3.3.d. Conditions exist which allcow reopening and reissuance of
the permit under Section 5.16 of these regulations.

8.4. Suspension and Revocation of Permits. Permits may be
suspended or revoked in whole or in part. When suspending or
revoking a permit the director shall follow +the procedures of
Sections 1C and 11 cf these regulaticns. & notice of intent to
revoke a permit is a type of draft permit which follows the same
procedures as any draft permit under Section 10.1 of these
regulations. The following may be causes for revocation or
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suspension of a permit during its term, or for denying a permit
reissuance application:

8.4.1. Noncompliance by the permittee with any condition of the
WV/NPDES permit or Article 5A; or

8.4.2. The permittee's faillure in the application or during the
permit issuance process to disclose fully all relevant facts, or
the permittee's misrepresentation of any relevant facts at any
time; cr :

8.4.3. A determinaticn that +the permitted activity endangers
human health or the environment and can only be regulated to
acceptable levels by permit modification or revocation; or

8.4.4. A change in any condition that reguires either a temporary
or a permanent reduction or elimination of any discharge
contrclled by the permit (for example, plant closure or
termination of discharge by connection tc a POTW).

8.4.5. Revocaticn of a permit issued under WVSMRCA.
Section 9. PERMITS FOR MAJOR FACILITIES.
9.1. Designation of Major Facilities.

9.1.1. Because of their size o¢f discharge, Iocaticn in an
environmentally sensitive area, or ~for other reasons, certain
facilities have Dbeen classified as major facilities by the
Regional Administrator. All such major facilities are facilities
for which EFA has not waived the right to review, cobject to, or
comment upen pursuant to the Memorandum of Agreement. In
addition, +the director may make additional designaticns of major
facility status of facilities not already classified as such.

9.1.2. Facilities designated as major will be informed at the
time of permit issuance.

9.1.3. Such facilities will be subject to special regquirements as
set forth in Section 9.2 of these regulaticns.

9.2. Special Requirements for Major Facilities.

9.2.1. All facilities designated as major facilities by the
Regional Administrator in conjunction with the director:

S.2.1.a. Will have a fact sheet prepared on them pursuant to
Section 11 of these regulations whenever a draft permit is issued
for them;

9.2.1.b. Must submit all discharge monitoring reports and reports
of noncompliance reguired by their WV/NPDES or NPDES permit or
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under Section 5.11 of these regulations to both the director and
the Regional Administrator;

9.2.1.¢c. Will be annually subject to either a Compliance Sampling
Inspection (C8I), Compliance Evaluation Inspection (CEI) or
Performance Audit Inspection (PAL);

9.2.1.d. Will have copies of compliance insgpection reports and
correspondence regarding noncompliliance forwarded to EPA.

9.2.2. All facilities classified as major solely by the director
will be subject to an annual inspection under Section 9.2.1.c of
these regulations.

Section 10. PROCEDURE FOR PERMIT ISSUANCE.
10.1. General.

10.1.1. Once an application is complete, the director -shall
tentatively decide . whether to prepare a draft permit or to deny
The application.

10.1.2. If the director decides to prepare a draft permit, it
shall contain the fcllowing information:

10.1.2.a. All applicable conditions under Sections 5 and 6 of
these regulations:;

10.1.2.b. All monitoring reguirements; and

10.1.2.¢c. Effluent 1limitations, standards, prohibitions and
conditions and all . variances under Section 14 of these
regulations that are to be included.

10.1.3. All draft permits shall be accompanied by a fact sheet if
reguired under Section 11 of these regulations and shsall be
publicly noticed and available for public comment in accordance
with Section 10.2 of these regulations.

10.2. Public Notice, Comment, and Hearings.

10.2.1. Public Notice.

10.2.1.=2. Scope.

10.2.1.a.1. Public notice shall ke given that a draft permit has
been prepared.

10.2.1.a.2. Public notices may describe more than one permit or
permit action.

10.2.1.2.3. Public notice shall be given of any hearing granted
under Section 10.3 of these regulations.
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10.2.1.b., Timing.

10.2.1.b.1. Public notice of the preparation of a draft permit
shall allow at least thirty (30) days for public comment. Extra
time may be allowed if reguested.

10.2.1.b.2. Public notice of a public hearing shall be given at
least +thirty (30) days before the hearing. Public notice of the
hearing may be given at the same time as public notice of the
draft permit and the two notices may be combined.

1C0.2.2. Reopening of the Public Comment Period. If any data,
information, or arguments submitted during the public comment
period appear to raise substantial new questicns concerning a
permit, the director may reopen or extend the comment period to
give interested persons an opportunity to comment on the
informaticon or arguments submitted. The director may also extend
the comment pericd for good cause.

10.2.3. Proof of Publication. The applicant shall be.responsible
for publication of a legal advertisement iIn a gualified newspaper
of general circulation in the location of the proposed permit
area. Before the expiration of the WV/NPDES notice period in
10.2.1.b.1 of these regulations, +the applicant shall send the
director a copy of the advertisement and proof of publishing
along with an affidavit certifying that the notice, and a fact
sheet, if regquired, was sent teo all persons listed in Sections
10.2.4.a.1 .and 10.2.4.a.2 of these regulaticns. A WV/NPDES
permit may not be issued until such affidavit is received.

10.2.4. Methods. In addition to the regquirements of Section
10.2.3. of these regulations, public notice of the draft permit
shall be given by the following methods:

1C.2.4.a. By the applicant mailing a copy of a notice +to the
following persons:

10.2.4.2.1. Federal, State, and interstate agencies with
jurisdiction cver fish and wildlife resources Including the
United States Fish and Wildlife Service and the Division of
Wildlife Rescurces of ~the West Virginia Department of Natural
Rescurces; United States Army Corps of Engineers; the Historic
Preservation Unit of the West Virginia Department of Culture and
History; the Advisory Council c¢on Historic Preservatiocn; and other
appropriate government authcorities, including _any affected
states.

10.2.4.a.2. Any other State or federal agency which the director
knows has issued or is reguired to issue a permit for the same
facility cor activity under any of the following federal programs:

10.2.4.a.2.A. For RCRA: +the Division of Waste Management of the
West Virginia Department of Natural Resources and the West
Virginia Air Pollution Control Commission;
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10.2.4.a.2.B. For UIC: the Division of Water Rescurces and the
West Virginia Department of Energy:

10.2.4.2.2.C. For 404: the United States Army Corps of
Engineers, Pittsburgh District or Huntington District:

10.2.4.a.2.D. For PSD: the West Virginia Air Pollution Ceontrol
Commission.

10.2.4.a.3. To anv unit of local government having jurisdiction
over the area where the facility is proposed to be located:;

10.2.4.a.4. Any other method reasonably calculated to give actual
notice of +the action in gquestion to the persons potentially
affected by 1it, including press releases or any other forum or
medium to elicit public participation.

10.2.4.a.5. Any person otherwise entitled to receive notice under
Section 10.2.4.a of these regulations may waive his rights to
receive notice for any classes and categories of permits.

10.2.4.b. The director shall send the public notice to persons on
a mailing list which is developed by:

10.2.4.b.1. Including those who regquest in writing to be on the
list;

1C.2.4.b.2. Soliciting persons for "area lists” from participants
in past permit proceedings in that area; and

10.2.4.b.3. Notifying the public of the opportunity to be put on
the mailing list through pericdic publication in the public press
and in such publications as regional and State funded newsletters
or environmental bulletins. The list may be updated from time. to
time by reguesting written indication of continued interest from
those listed. Persons may be deleted from the list if they fail
to respond to such a reguest. S

10.2.4.c. In addition to the general public notice described in
Section 10.2.5 of these regulations, all persons identified in
Sections 10.2.4.a.1 and 10.2.4.2.2 of these regulations shall be
maliled a copy of the fact sheet, if any, and the draft permit and
application unless such person requests, in writing, that these
documents not be sent.

10.2.5. Contents.

10.2.5.a. All Public Notices. All public notices issued under
Section 10.2 of these regulations shall contain the following
minimum information:

10.2.5.a.1. Name and address of the office processing the permit

action for which notice is being given:
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10.2.5.a.2. Name and address of the permittee or permit applicant
and a location map of the proposed area, except in the case of
general permits;

10.2.5.a.3. A brief description of the business conducted at “the
facility or activity described in the permit application cr in
the draft permit, except in the case of general permits;

10.2.5.a.4. Name, address and telephone number of a person from
whom interested persons may obtain further information, including
copies of the draft permit or draft general permit, fact sheet,
and the application;

10.2.5.&8.5. A brief description of the comment procedures
regquired and the time and place of any hearing that will be held,
including a statement of procedures to request a hearing that
will be held, including a statement of procedures to regquest a
hearing (unless &2 hearing has already been scheduled) and other
procedures by which the public may participate in the final
permit decision; and

10.2.5.a.6. A general description and map of the location of the
facility and the name of the receiving water(s). For draft
general permits, this regquirement will be satisfied by a -map or
description cf the permit area.

10.2.5.a.7.. Any other information considered necessary or proper.

10.2.5.b. Public Notices £for Hearings. In addition to the
general public notice requirements of Section 10.2.5.a of these
regulations, a public notice of z public hearing shall contain
the following information:

10.2.5.0b.1. Reference to the date of previous public .notices
relating to the permit;

10.2.5.b.2. Date, time, and place cf the hearing; and

10.2.5.b.3. A brief description of the nature and purpose of the
hearing, including applicable rules and procedures.

10.2.6. Public Comments and Reguests for Public Eearings. During
the public comment period provided under Section 10.2.1 of these
regulaticns, any interested person may submit written comments cn
the draft permit and may reguest a public hearing, if a public
hearing has not been already scheduled. A request for a public
hearing shall be in writing and shall state +the nature of the
issues preoposed to be raised in the hearing. ALl comments shall
be considered in making the final decision and shall be answered
as provided in Section 10.4 of these regulaticns.
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10.3. Public Hearings.

10.3.1. The director shall hold a public hearing whenever he
finds, on the basis of requests, a significant degree of public
interest on issues relevant to the draft permit(s). The director
also may hold a public hearing at his discretion whenever such &
hearing might clarify one or more issues involved in the permit
decisicn.

10.3.2. Any person may submit oral or written statements and data
concerning the draft permit. Reascnable limits may be set upon
the +time allowed for oral statements, and the submission of
statements in writing may be reguired. The public comment pericd
under Section 10.2.1.b.1 of these regulations shall automatically
be extended to the close of any public hearing held under the
provisions of Section 10.3 of these regulations.

10.3.3. A tape recording or written +transcript of . the hearing
shall be made available to the public, upon reguest.

10.4. Response to Comments.

10.4.1. At the time that any final permit iIs issued, the director
ghall issue a response. to _comments. This response shall:

1C.4.1.a. Specify which provisions of “the draft permit have been
changed 4in +the final permit decision and the reasons for the
change; and

10.4.1.b. Briefly describe and respond to all significant
comments on +the draft permit raised during the public comment
period or during any hearing.

10.4.2. The respcnse to comments shall .be available to the
public.

10.5. Public Comment by Government Agencies.

10.5.1. If. during the comment period for a draft permit, the
District Engineer of the U.S. Army Corps of Engineers advises the
director in writing that anchorage and navigaticon ©of any of the
waters of the &tate would bhe substantially impaired by the
granting of a permit, “the permit shall be denied and the
applicant so notified. If the District Engineer advises the
director that imposing specified conditions upcen the permit is
necessgary to aveoid any substantial impairment of anchorage or
navigation, then +the director shall include the specified
conditions in the permit. Review or appeal of denial of a permit
under Section 10 of these regulations or of conditions specified
by the Digitrict Engineer shall be made through the applicable
procedures of the Corps of Engineers and may not be made under
the provisicons of this part. If the conditicns are stayed by a
court of competent Jurisdiction or by applicable procedures of
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the Corps of Engineers, those conditions shall be stayed in the
WV/NEDES permit for the duration of that stay.

10.5.2. If during the comment period, any other State or federal
agency with Jurisdiction over fish, wildlife, or public health
adviges the director in writing that the imposition of specified
conditions upon the permit is necessary to avoid substantial risk
to public health or impairment of fish, shellfish, or wildlife
resources, the director may include the specified conditions in
the permit +to the extent they are determined necessary to carry
out the provisions of CWA and Article 35A.

10.5.3. In appropriate cases the director may consult with one or
more of the agencies referred +to in Section 10 of these
regulations before I1issuing a draft permit and may reflect their
views in the fact sheet or the draft permit.

10.6., Public Access to Information. Public. access to.information
shall be governed by the Freedom of Information Act, Chapter 29B
of the West Virginia Code.

Section 11. FACT SHEET.

11.1. Fact Sheet Preparation. A fact sheet shall be prepared for
every draft permit-for:

11.1.1. A major facility or activity:
11.1.2. Every general permit;
11.1.3. Every draft permit that incorporates a variance; and

1i.1.4. Every draft permit which the director finds is the
subject ot widespread public interest or raises major issues.

11.1.5. The fact sheet shall briefly set forth +the principal
facts and the significant factual, legal, methodological, and
policy guesticns considered in preparing the draft permit. The
director shall send this fact sheet to the applicant, to the
Division of Water Resources and, on request, to any other person.

11.2, Fact Sheet Contents. The fact sheet shall include, when
applicable: _

11.2.1. A brief description of the type of facility or activity
which is the subject of the draft permit.

11.2.2." The type and quantity of wastes, fluids, or pollutants
which are proposed to be or are being discharged.

11.2.3. A brief summary of the basis for the draft permit

conditions including references to applicable statutory or
regulatory provisions.
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11.2.4. Reasons why any requested variances or alternatives *o
regquired standards do or do not appear justified.

11.2.5. A description of the pzreocedures for reaching a final
decisionr on the draft permit including:

11.2.5.a. The beginning and ending dates of the comment period
under Section 10.2 of these regulations and the address where
comments will be received:;

11.2.5.b. Procedures for requesting a hearing and the nature of
that hearing; and

11.2.5.¢c. Any other procedures by which the public may
participate in the final decision.

11.2.6. Name and phone number of a perscen to contact for
additional information.

11.2.7. Any calculations or other necessary explanation of the
derivation of specific effiuent Ilimitetions and ceonditions,
inciuding a <c¢itaticon to the applicabkle effluent limitaticn
guldeline or performance standard provisicns and reasons why they
are applicable or .an explanztion cf how the alternate effluent
limitations were developed. _

11.2.8. When the draft permit c¢contains any of the following
conditions, an explanation of the reasons why such conditions are
applicable:

11.2.8.a. Limitations to control toxic peollutants under Secticn
6.2.7 of these regulations;

11.2.8.%b. Limitaticons on internal waste streams under Section 7.8
of these regulations; or :

11.2.8.¢c. Limitations on indicator pollutants under 40 C.F.R.
125.3(g).

11.2.8.d. Limitations set cn a case-by-case bagis under 40 C.F.R.
125.3{c)(2) or 125.3(2)(3}.

11.2.8.e. When appropriate, a sketch or detailed description of
the location c¢f the discharge described in the application.

Section 12. NEW SOURCES.

12.1. Definitions. For +the purpose o¢f Section 12 of these
regulations:

12.1.1,. "Source" means any buillding, structure, facility, or

installation from which there is o¢r may be a discharge of
pollutants. '
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12.1.2., "Pacilities" or "Equipment"” means builldings, structures,
or process or producticn equipment or machinery which form a
permanent part of the new source and which will be used in its
cperation if these facilities or eguipment are cf such wvalue as
to represent a substantial commitment to construct. It excludes
facilities or equipment wused in connection with feasibility,
engineering, and design studies regarding the source or water
pelliution treatment for the scurce.

12.2. Effect of Compliance With New Source Performance Standards.

12.2.1. Except as provided in Section 12.2.2 of these
regulations, any new source which meets the applicable new source
performance standards promulgated before +the commencement of
discharge may not be subject to any more stringent new source
performance . standards or to any more stringent technology-based
standards under CWA Section 301(b)(2) for the shortest of the
following periods: .

12.2.1.a. Ten (10) yvears from the date that construction is
completed; or

12.2.1.b. Ten (10) vears from +the date the source bkegins to
discharge process or other nonconstruction related wastewater; or

12.2.1.¢. The pericd of _depreciaticon or amortization of the
facility for the.purposes of Section 167 or Section 169 or both
of the United State Internal Revenue Code of 1954.

12.2.2. The protecticn £from more stringent standards of
performance afforded by Section 12.2.3.a of these regulations
does not apply to:

12.2.2.a, Additional or meore stringent permit conditiong which
are not technology—-based. (for example, conditicns based on water
gquality standards or toxic effluent standards or prohibitions
under CWA Section 307(z)); or

12.2.2.b. Additional permit conditions controlling polilutants
listed as toxic under CWA Section 3207(a) or as hazardous
substances under CWA Section 311 and which are not controlled by
new source performance standards. This includes permit
conditions controlling pollutants other than those identified as
toxic pollutants or hazardous substances when control of these
pollutants has been specifically identified &as the method to
control the toxic pollutants or hazardous substances; or

12.2.2.¢c. Existing sources which modify their pollution control
facilities and achieve performance standards but which are not
new sources or otherwise do not meet the requirements of <this
paragraph.
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12.2.3. When a WV/NPDES permit is issued to a source with a
"protecticn period" under Section 12.2.1 of these regulations
which will expire on or after the expiration of the protectiocn
period, such permit shall reguire the owner or operatcr of the
source to comply with the reguirements of CWA Section 301 and any
other applicable CWA requirements immediately upon the expiration
of the protection period. Nc additional period for achieving
compliance with +these requirements shall be allowed except when
necessary teo achieve compliance with reguirements promulgated
less than three (3) vears before the expiration of the protection
pericd.

12.2.4. The owner or operator of a new scurce or a recommencing
discharger shall install, have in operating condition, and "start
up" all pollution contreol equipment reguired to meet the
conditions of the WV/NPDES permit before beginning to discharge.
Within the shertest feasible time, not to exceed thirty (30)
days, the permittee must meet ali permit conditions. These
reguirements dJdo not applv if the owner cr operator is issued a
permit containing a compliance schedule under Section £6.2.14.b of
these regulations.

12.2.5., After the effective date of new source performance
standards, it shall be unlawful for any owner or oOperator of any
new source to operate the source in violatien of those standards
applicable to the scurce.

12.3. Criteria for New Source Determination.

12.3.1. A preparation pilant or associated area, except as
otherwise provided, is a " new source" if it meets the definition
of "new source" in Section 2.29 of these regulations, and

12.3.1.a. Iz constructed at a site at which no -other -scurce - is
located; or

12.3.1.b. It totelly replaces the prcocess or producticn eguipment
that causes the discharge of pcllutants at an existing scurce; or

12.3.1.c. Its processes are substantially independent of an
existing source at the gsame site. In determining whether these
processes are substantially independent, +the director shall
congider such factors as the extent to which the new facility is
integrated with the existing plant; and the extent to which the
new facility is engaged in the same general type of activity as
the existing source.

12.3.2. A source meeting the requirements ¢f Section 12.3.1.c of
these regulations i1is a new source only 1if a new source
performance standard is independently applicable to it.

12.3.3. Construction on a site at which an existing source is
located results in a modification subject to Section 8.2.3.b of
these regulations rather than in a new source if the construction
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does not create a new building, structure, facility, or
installation meeting the criteria of Section 12.3.1.b ¢r Section
12.3.1.c of these regulaticns but ctherwise alters, replaces, or
adds to existing process or prcducticn eguipment.

12.3.4, Construction of a new source. .as defined under -Section
2.29.3 ©of these regulations has commenced if +the owner or
operator has:

12.3.4.a. Begun or caused to begin as part of continuous on-site
construction program;

12.3.4.8.1. Any placement, assembly, or installation of
facilities or equipment; or

12.3.4.a.2. Significant site preparation work including clearing,
excavation, or removal o©f existing buildings, structures, or
facilities which is necessary for the placement, assembly, or
installation of new scurce facilities or egquipment; or

12.3.4.b. Entered intc a binding contractual obligation for the
purchase of facilities or eguipment which are intended to be used
in its operation with a reasonable time. Options to purchase or
contract which c¢an be terminated or modified . without a
substantial . loss,  -and contracts for feasibility engineering, and
design studies do_not-constitute such a contractual obligation.

12.4. Modification of NPDES Permits for New Sources. Any new
source classified as such under previous EPA regulations may,
notwithstanding Section 8 of these regulations, apply to have its
WV/NPDES permit modified to incorporate the revised new source
performance standards. '

Section 13. GENERAL PERMITS.

13.1. Coverage. The director may issue a general permit in
accordance with the following:

13.1.1. Area. The general permit may be written to cover a
category of discharges described iIin +the permit under Sectiocn
13.1.2 of these regulations, except those covered by individual
permits, within a geographic area. The area shzall correspond to
existing geographic or political boundaries, such as:

13.1.1.a. Designated planning areas under CWA Sections 208 and
303;

13.1.%.b. City, ccunty, or state politicel bkoundaries:
13.1.1.c. 3tate highway systems;
13.1.1.4. standard metropolitan statistical area as defined by

the U.S. Office of Management and Budget:
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13.1.1.e. Any other appropriate division or combination of
boundaries.

13.1.2. Scurces. The general permit may be written to regulate,
within the area described in Section 13.1.1 of these regulations,
a category of point socurces from coal mines, preparation plants
and refuse areas that:

13.1.2.a. Involve the same or substantially similar types of
operations:

13.1.2.b. Discharge the same types cf wastes;

13.1.2.c. Reguire the same effluent limitations or operating
conditions;

13.1.2.d. Reguire the same or similar monitoring; and

13.1.2.e. In the opinicn of the director, are more appropriately
controlled under a general permit than under individual permits.

13.1.3. If the director tentatively decides to issue a general
permit, he shall prepare a draft general permit under Section
1C¢.1.1 of these regulations.

13.2. Administration.

13.2.1. General., _General .permits may be modified, reissued,
suspended, or revoked in accordance with the applicable
reguirements of Section 8 of these regulations for either
individual dischargers or for a category of pcint sources.

13.2.2.. Reguiring an Individual Permit. The director may reguire
any person authorized by a general permit to apply for and obtain
an individual permit. Any interested person adversely affected
or aggrieved may petition the director to take action under
Section 13.2 o©of +thege regulations. Cases where an individual
permit may be reguired include the following:

13.2.2.a. The discharger is nct in ccompliance with the conditions
of the general permit;

13.2.2.b. A2 change has occurred in the availability of
demonstrated technology or practices for the control or zbatement
of pollutants applicable to the point scurce:

12.2.2.c. Effluent 1limitation guidelines are promulgated £for
point sources covered by the general permit;

13.2.2.d. 2 water guality management plan containing requirements
applicable to such point sources is approved;

13.2.2.e. The reguirements of Secticn 13.1 of these regulations
are not met. B
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Section 14. DECISION ON VARIANCES.
i4.1. Actions by Director.

14.1.1. The director may grant or deny reguests for the following
variances:

14.1.1.a. After consultation with the Regional Administrator,
extensiocns under CWA Section 301(k) based on the wuse of
innovative technolcgy: or

14.1.1.b. Variances under CWA Section 316(a) for thermal
poliution.

14.1.2. The director may deny, or forward to the Regionzal
Administrator with a written concurrence, or submit to EPA
without recommendation a completed request for:

14.1.2.a. A wvariance based on the economic capability of the
applicant under CWA Section 301(¢):

14.1.2.b. A variance based upon certain weter gquality factors
under CWA Secticn 301(g); or

14.1.2.c. A variance based on water quality related effluent
limitations under CWA Section 302(b){(2) (40 C.F.R. Part 125
Subpart D).

14.2. Actions By EPA.

14.2.1. The Regional Administrator may deny, focrward, or submit
to the EPA Deputy Assistant Administrator for Water Enforcement
with a reccmmendation for approval, a request for a wvariance
listed in Section 14.2.2 of these regulations that is forwarded
by the director. : -

14.2.2. The EPA Deputy Assistant Administrator for Water
Enforcement may approve or deny any variance regquest submitted

under Section 14.2.1 of these regulations. If the Deputy
Agssistant Administrator approves the variance, the director may
prepare a draft permit incorporating the variance. Any public

notice of a draft permit for which a variance or modification has
been approved or denied shall identify the applicable procedures
for appealing that decision under 40 C.F.R. 124.64.

Section 15. ENFORCEMENT,

15.1. General. The provisions of this chapter may be enforced by
all of the applicable provisions in Article 5A and Article 6 of
the West Virginia Code, including:

15.1.,1. Orders or ncotices issued by the director in accordance .
with Sections 7, 8, 10, and 12A of Article 5A;
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15.1.2. Civil penalties appropriate to the violation and
injunctive relief in accordance with Section 17 of Article 5A;
and

15.1.3. Criminal penalties in accordance with Section 19 of
Article 5A. ’ T ' ; ' -

15.2. Citizen Participation. The director shall provide for
public participation in enforcement by the following:

15.2.1. Investigating and providing a written response to all
signed, written complaints from citizens;

15.2.2. Not opposing intervention by any citizen in an Article 5A
prcceeding when permissive intervention is authorized by statute
or rule; and

15.2.3. Publishing notice in a newspaper of -general . circulation
in the <c¢ounty in which the discharge is located at least thirty
(30) days prior to the final settlement of any civil action under
Article BA or consent order issued by the State Water Resources
Board. This notice will identify the person discharging, the
specific enforcement action to be taken, and the name and address
where information on the prcoposed settlement can be obtained. The
director shall consider all comments recelved during the
thirty-day period.
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APPENDIX A

Toxic Pollutants under CWA Section 307(a)

1. Acenaphthene
2. Acrolein
3. Acrylonitrile
4. Aldrin and Dieldrin
5. Antimony and compounds
€. Arsenic and compounds
7. Asbestos
8. Benzene
9., Benzidine
10. Beryllium and compounds
11. Cadmium and compounds
12. Carbon tetrachloride
13. Chlorcdane (technical mixture and metabolites)
14. Chlorinated benzenes except dichlorcbenzenes
15. Chlcorinated ethanes:
1l,2-Dichloroethane
1l,1,1l-Trichloroethane
Hexachlorcethane
16. Chlorcalkyl ethers:
Chlcrcmetyl ether
Chlorcethyl ether
Mixed ethers

17. Chlorinated naphthalene
18. Chlorinated phencls:

1
i
2
2
2
2
2

2
2

2
2
3
3
3
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Trichlorophencls
Chlorinated crescls

9. Chloroform

0., 2-Chlorophenol

1. Chromium and compounds

2. Copper and compounds

3. Cyanides

4. DDT and metabolites

5. Dichlorobenzenes:
l1,2-Dichlorobenzens
1,3-Dichlorobenzene
1,4-Dichlorobenzens

6. Dichlorobenzidine

7. Dichloroethylenes:
1l,1-Dichloroethylene
1,2-~Dichloroethylene

8. 2,4-Dichlorophenol

9. Dichloropropane and Dichlorcpropene

0. 2,4-Dimethylphenol

1. Dinitrotoluene

2. Diphenylhydrazine
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APPENDIX A continued

Toxic Pollutants under CWA Section 307(a)

33. Endecsulfan and metabolites

34. Endrin and metabolites

35. Ethylbenzene

36. Fluoranthene

37. Haloethers:
Chlorophenylphenyl ethers
Bromophenylphenyl ether
Bis{chloroethoxy)methane
Polychlorinated diphenyl ethers

38. Halcomethanes:
Methylene chloride
Methylchloride
Methylbromide
Bromeform
Dichlorcbromomethane
Trichlorofluorcmethane
Dichlorodiflucromethane

39. Heptachlor and metabolltes

40. Hexaclorobutadiense

41 . Hexachlorocyclohexane

42, Hexachlorocyclopentadiene

43, Isophorone

44, Lead and compounds

45. Mercury and compounds

46. Naphthalene

47. Nickel and compounds

48. Nitrobenzene

49, Nitrophenols:
2,4-Dinitrophenol
Dinitrocresol

50. Nitrosamines

51. Pentachlorophenol

52. Phenocl

53. Phthalate ester

54. Polychlcrinated biphenyls (PCBs)

55. Polynuclear aromatic hyvdrocarbens:
Benzanthracenes
Benzopyrenes
Benzofluoranthene
Chrysenes
Dibenzathracenes
Indenopvrenes

56. Selenium and compounds

57. S8ilver and compounds

58. 2,3,7,8~Tetrachloro~dibenzo-p-dicxin

30NPRES487e
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APPENDIX A continued

Toxic Pollutants under CWA Section 307(a)

59. Tetrachlcroethylene
6C. Thallium and compounds
61l. Toluene

62. Toxaphense

3. Trichlorcethvlene

64, Vinyl chloride

65. Zingc and compounds
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APPENDIX B

Other Toxic Pollutants

(Matals, Cyanide, and Total Phenols)

1. Teotal
Z. Total
3. Total
4, Total
5. Total
6. Total
7. Total
8. Total
9, Total
10. Total
11. Total
12. Total
13. Total
14. Total
15. Total

30NPDES487e

Antimony
Arsenic
Beryllium
Cadmium
Chromium
Copper
Lead
Mercury
Nickel
Selenium
Silver
Thallium
Zinc
Cvanide
Phenols
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Organic Toxic Pellutants
Volatiles

1V. Acrolein
2V. Acrylonitrile
3V. Benzene
V. Bromoform
6V. Carbon tetrachloride
7V. Chlcorcbenzene .
8V. Chlorcdibrcmomethane
9V. Chlorcethane
10V. 2-~Chloroethylvinyl ether
11v. Chloroform
12V. Dichlorobromomethane
14v. 1,1-Dichloroethane
15V. 1,2-Dichloroethane
16V. 1,1-Dichloroethvylene
17V. 1,2-Dichloropropane
18v. 1,2-Dichloropropylene
19V. Ethylbenzene
20V. Methyl bromide
21V. Methvl chloride
22V, Methylene chloride
23v. 1,1,2-Tetrachloroethane
24V. Tetrachloroethylens
25V. Teoluene
26V. 1,2-Trans-dichloroethylene
27Vv. 1,1,1-Trichloroethane
28v. 1,1,2-Trichloroethane
29V. Trichlorcethylene
31V. Vinvl chloride
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APPENDIX C continued
ganic Toxic Pollutants
Acids

Z2-Chlorophencl
2,4-Dichlorophencl
2,4~Dimethylphencl
4,6-Dinitro-c-crescl
2,4-Dinitrophencl
2-Nitrophenol
4-Nitrophenol
P-chloro-m-cresol
Pentachlorophenol

. Phenol

. 2,4,6-Trichlorophenol
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APPENDIX C continued
Organic Toxic Pollutants

Bases/Neutral

1B. Acenaphthene

2B. Acenaphtylene

3B. Anthracene

4B. Benzidine

5B. Benzo{ajanthracense

6B. Benzo(a)pyrene

7B. 3,4-Benzofluoranthene

8B. Benzo(ghi)peryliene

SR, Benzol{k)fluoranthene

10B. Bis(2-chloroethoxy ) )methane
112. Bis(2-chlozrecethyl )ether
128. Bis(Z2-chleorociscpropyl)ether
13B. Bis(2-ethylhexyl)phthalate
14B. 4-Bromoprhenyl phenyl ether
15B. Butylbenzyl phthalate
16B. 2-Chlorconaphthalene

178. 4~Chlorophenyl phenyl ether

18B. Chrysene

18B. Dibenzo(a,h)anthracene
20B. 1,2-Dichlorobenzens
Z1B. 1,3-Dichlorobenzens
22B. 1,4-Dichlorobenzene
23B. 3,3'~Dichlorobenzidine
24B. Diethyl phthalate

258, Dimethyl phthalate
26B. Di-n-butyl phthalate
27B. 2,4-Dintrotocluens

28B. 2,6-Dintrotoluene

298. Di-n-cctyl phthalate

30B. 1,2-Dipheyvlhvdrazine {as azobenzene)

31B. Fluoranthene

32B. Fluorene

33B. Hexachlorocbenzene

34B. Hexachlorobutadiene

35B. Hexachlorocyclopentadiene
36B. Hexachloroethane

378B. Indeno(l,2,3-cd)pyrens
388. Isophorone

. 39B. Naphthalene

40B. Nitrobenzene

41B. N-nitrosodimethylamine
42B. N=-nitrosid-n-propylamines
43B. N-nitrescdiphenylamine
44B. Phenanthrene

45B. Pyrene

458. 1,2,4-Trichlorcbenzene

30NFLES487e

68




WV Administrative Regulations

Department of Natural Resources

Series 3C,

30NPDES487e

Emergency Rules

APPENDIX C continued

Organic Toxic Pollutants

Pesticides

1P. 2Aldrin

2P. alpha-BHC

3P. beta-BHC

4P. gamma-BHC

5P. delta-BHC

6P. Chlcrdane

7P. 4,4'-DDT

8P, 4,4'-DDE

9P, 4,4'-DDD

10P. Dieldrin

1i?. Alpha-endosulfan
12P. beta-endosulfan
13P. Endosulfan sulfate
147. Endrin

157, Endrin aldehyde
16FP. Heptachlor

17P. Heptachlor epoxide
18P. PCB-1242

19P. PCB-1254

20P. PCB-1221

21P. PCRB-1232
22P. PCB-1248

23P. PCB-~-1260
24P. PCB-1016
25P. Toxaphene
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Conventional and Nonconventiocnal Pollutants Reguired

30NPDES487e

APPENDIX D

to be Tested by Existing Dischargers
if Expected to be Present

Bromide
Total Residual Chlorine
Color
Fecal Coliform
Fluoride .
Nitrate-Nitrite
Total Organic Nitrogen
0il and Greasse
Total Phesphorus
Radiocactivity
Sulfate
Sulfide
Sulfite
Surfactants

Total Aluminum
Total Barium
Total Boron
Total Cobalt
Total Iron
Total Magnesium
Total Molydenum
Total Manganese
Total Tin
Total Titanium

70




WV Administrative Regulations
Department of Natural Resources
Series 20, Emergency Rules

APPENDIX E

Toxic Pollutants and Hazardous Substances Required
to be Identified by Existing Dischargers
if Expected to be Present

Acetaldehyde
Allyl alcohol
Allvyl chloride
Amyl acetate
Aniline
Asbestos
Benzconitrile
Benzl chloride
Butyl acetate
Butvliamine
Captan
Carbaryl
Carbofuran
Carbon disulfide
Chleorpyrifos
Coumaphos
Crescl
Crotonaldehyde
Cyclohexane
2,3-Dichlcropheoxy acetic acid (2,4-D)
Diazinon
Dicamba
Dichlcobenil
Diclone
2,2-Dichlecreopropionic acid
Dichlorvos
Diethyl amine
Dimethyl amine
Dinitchkbenzene
Diguat
Disulfoton
Diurcn
Epichlorchydrin
Ethion
Ethyiene diamine
Ethylene dibromide
Formaldehyde
Furfural
Guthion
Isoprene
Isopropanclamine dodecylbenzenesulfonate
Kelthane
Kepone
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APPENDIX E continued

Toxic Pollutants and Hazardous Substances Reguired
to be Identified by Existing Dischargers
if Expected to be Present

Malathion
Mercaptodimethur
Methoxychlor
Methvl mercaptan
Methyl methacrylate
Methyl parathion
Mevinphos
Mexacarbate
Monoethyl amine
Monomethyl amine
Naled
Napthenic acid
Nitrotoluene
Parathion
Phenolsgulfanate
Phosgene
Propargite
Propyvlene cxide
Pyrethrins
Quinoline
Resorcinol
Strontium
Strvchnine
Styrene
2,4,5~-Trichlorophenoxy acetic acid (2,4,5-T)
Tetrachlorodiphenylethane
2,4,5-Trichlorophenoxy propancic agid (2,4,5-TP)
Trichlorofon
Triethanolamine dodecylbenzenesulfonate
Triethylamine
Trimethvylamine
Uranium
Vanadium
Vinyl acetate
Xylens
Xylenol
Zirconium
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