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STATE OF WEST VIRGINIA

S et
DEPARTMENT OF NATURAL RESQURCES. - i .
CHARLESTON 25306 U OIATE

ARCH A. MCORE, JR. RONALD R. POTESTA
Governor Director

| NOTICE OF EMERGENCY RULE MICHAEL A. FOTOS

Deputy Diregtor

RULE TITLE: Hazardous Waste Emergency Response Regulations, Subpart IIT,

Legislative Rule - Regulations Concerning Fee Assessment

The attached rule is filed as an Emergency Rule. The facts and circumstances
constituting the emergency are as follows:

In 1984, the West Virginia Legislature enacted S.B. 743, establishing a State
Hazardous Waste Emergency Response Fund (hereafrer 'Tund'’). 'The Legislature

enacted S.B. 743 pursuant to its authority to provide for the general welfare
and safety of the state. S.B. 743 will provide the state with the resources

necessary to respend to hazardous waste emergencies:

S.B. 743 authorizes the Director of the Department of Watural Resources to
assess a fee on hazardous waste generated within the state. Each year the
Director may assess fees which amount to a total of five hundred thousand
dollars. This fee is deposited into the Fund and can be expanded for four {(4)
principal purposes:

(1) Responding to hazardous waste emergencies wherever the Directer determines
that imwediate action may prevent or mitigate a significant risk of harm
. to human health, safety or the envirorment;

(2} Reimbursing any person for reasonable cleamup costs incurred in responding
to a hazardous waste emergency with the authorization of the Director;

(3) Financing the non-federal share of federal ''superfuimd’ projects and the
future cperation and maintenance cf these sites;

(4) Financing preparations necessary for responding to hazardous waste emergency
response activities,

Under S.B. 743 the fee cammot be assessed against hazardous waste generators
until regulations have been promulgated. The Legislature, however, required
that generators be assessed by August 1, 1984. Each generator's fees were due
inte the department by January 15, 1985.




NOTICE CF EMERGENCY RULE (Continued)

Accordingly, as Director of the West Virginia Department of Natural Resources,
I hereby find that an emergency exlsts pursuant to the provisions of W. Va.
Code §29A-3-15 in that the Legislative Regulaticn entitled Hazardous Waste
Emergency Response Regulations, Subpart I1I Regulations Concerning Fee
Asgegsment are necessary to prevant substantial harm to the public interest
and comply with 2 time limitation established by the West Virginia Code.

WA S

Ronald,R: Poresta
Director




ARCH A. MOORE, JR.

Goavernor
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STATE OF WEST VIRGINIA

DEPARTMENT OF NATURAL RESOURCES,: , ‘.,,'. oy
CHARLESTON 25306 CLLALTARY [F S1ATE

May 8, 1985

The Honorable Ken Hechler
Secretary of State

State Capitol, Suite 157-K
Charleston, West Virginia 235305

Dear Mr. Hechler: . _ o
Re: Filing of Emergency Rules
and Notlce of Proposed

Ruleryking

Enclosed please find for your filing are a copy of emer-

gency legislative rules with the necessary ancillary
filings and a copy cf proposed procedural rules with a
Notice of Comment and Hearing.

The emerzency rules will be effective wpon filing and

remain in effect for fifteen months or until final regu-

lations are promilgated. The Notice of Comment and

Hearing ammounces that the comment period will run wntil

5:00 June 26, 1985 or the end of the public hearing
scheduled for that date, whichever is later.

RONALD R. POTESTA
Director
MICHAEL A, FOTOS
Deputy Directer

Please file these regulations at your earliest convenience.

Sincerely,

A il

Ronald R. Potesta
Director

RRP/rsb

Enclosure
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WV Department of Natural Resources
Adm, Reg. 20-3G

Series }C{

Section 1.00

West Virginia Administwative Regulations
Chapter 20-5G
1985
Series XX
Hazardous Waste Emergencv Response Regulations
Subpart III
Legislative Rule
Regulations Concerning Fee Assessment

Sectionn 1.00 General

1.01 Sccpe and Purpose

The purpose of these regulations is to establish regquirements for imple-
menting the powers, duties and responsibilities vested in the Director,
pursuant te Chapter 20, Article 5G of the Code of West Virginia as they relate

a fee assessment on the generators of hazardous waste.

1.02 Authoritcy

These regulations are promilgated under authority of the West Virginia
Code, Chapter 20, Article 3G, Section 5(d4).

1.03 Filing Date

These regulations were filed in the Office of Secretary cof State on
May 9, 1985.

1.04 Effective Date

These emergency regulations shall become effective upon filing and will
remain in effect Zor fifteen (15) months or umtil superceded by final
regulations.

1.05 Certification

These regulations are certified authentic by the Director of the
Department of Natural Resources.

Section 2.00 Definitions
Unless the context of the regulations clearly require a different meaning:
(1) "Annual Report'' means that report required to be submitted to the

. Chief pursuant to the Amual Reporting requirements of the Hazardous Waste
Regulations.




WY Department of Natural Resources .
Adm. Reg. 20-3G

Series XX

Section 2.00

(2) '"Chief' means the Chief of the Division of Water Resources of the
Department of Natiral Resources.

(3) ''Generator'' means any person, corperation, partnership, associaticn,
or other legal entity, by site location, whose act or process produces
hazerdous waste as identified or listed by the Director in regulations promul-
gated pursuant te Section six of Article 5E, Chapter 20 (Hazardous Waste
Management Act) in an amount greater than twelve thousand kilograms per year.

(4) '"DNR Hazardous Waste Regulations'' means the West Virginia Acdminis- -
trative Regulations, Series XV, promulgated pursuant to Chapter 20, Article SE
of the Ccde of West Virginia.

(5) 'Non-hazardous constituents'' means that portion of a mixture of
hazardous waste and other waste which is neither identified nor listed pursuant
to Section 3.00 of the DNR Hazardous Waste Regulations. (Note: Water which
is mixed with a hazardous waste may be a non-hazardous constitusnt for the
purposes of these regulations.) i

(6) '"'Point of Generation' means that specific location within a given
process at which a specific hazardous material-became a waste.

(7) ALl other terms shall have the mesning as prescribed in the DIR
Hazardous Waste Regulations and Chapter 20, Article 5G of the West Virginia
Code.

Section 3.00 General

3.01 Applicability

Tne regulations In this Section aprly to all generators of hazardous
waste that are required to submit an Anmual Report to the Chief puwrsuant to ] T
Section 6.04.02 of the DR Hazardous Waste Regulations, except as provided in
Section 3.02 of these regulations.

3.02 Exclusions o
For the pwrpose of determining and reporting the amount of hazardous waste

generated, pursuant to these regulations, the following wastes shall not be

included: : : :

(a) Fly ash waste, bottom ash waste, slagz waste and flue gzas emission
contzel waste generated primarily from tbe combustion of coal or other fossil
fuels; -

(b) Solid waste from the extracticn, benefication and processing of ores
and minerals, including phosphate rock and overburden from the mining of
uraniun Ore; L



W Department of Natural Resources
Adm, Reg. 20-5G

Series XX

Section 3.00

(c) Cement kiln dust waste;

(@) Driliing fluids, produced waters and other wastes associated with
the exploration, development or production or crude oil or natural gas or
gecthermal energy;

{e) Sludge from any publicly owned treatment works in the State;

(£) Any discharge to waters of rhe State of hazardous waste pursuant to
a valid water polluticn contreol permit issued under federal or state law
(Note: This exclusion applies only when the point of generation is the actual
point of discharge specified for such valid permit.):

(g) Any hazardous wastes beneficiallv used or reLsed or legitimately
recycled or ?eclalmea

(h) Hazardous wastes creasted or retrieved pursuant Lo an emergency or
remedial action;

(i) Hazardous wastes which are hazardous wastes based solely on the
characteristic of corrosivity and which are SubjECtEd to on-site elemenuary
neutralization in containers or tanks.

Section 4.00 Information and Reporting Requirements

4.01 Requirement
{a) Hazardous Vaste Measurement Plan

A1l generators.shall submit a plan for measuring the quantity of hazardous
waste geperated to the department by July 1, 1985. Such measurement plan
shzall be employed to measure the quantity of hazardous waste generated by the
generator begimming on Jaruary 1, 1885,

(d) Amnual Reporting

A1l generators shall provide the following information to the department
in the Anmual Report required umder Section 6.04.02 of the DNR Hazardous Waste
Regulations for the applicable calendar year;

(1) Toral amount of hazerdous waste ce“e?auea excluding non-hazardous
constituents, in tons;

(2) The amount (in tons) of t quantity of hazardous waste reported
for Section 4.01(b) (1) which was disposed or treated off-site:

(3) The amount (in tons) of that quantity of hazardous waste reported
for Section 4.01(b) (1) which was treated or disposed on-site;
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Section 4.00

(4) The amount (m ._ons) of that quantity of hazardous wastes reported
for Section 4.01(b) (1) which was treated off-site so that such waste was
rendered non-hazardous;

(5) The amcunt (in tons) of that quantity cf hazardous wastes reported
for Section 4.01(b) (1) which was treated on-site so that such waste was
rendered non-hazardous; and

(6) The results of all sample analysis performed pursuant to the approved
meastrement plan for the generator for the applicable reporting vear.

4.02 Reporting 1984 and 1985 Hazardous Waste Quantities

The quantities of hazerdous wastes reported by each generator, for
calendar years 1984 aznd 19385, shzll be accurately estimated or measured. The
Armual Report for calendar years 1984 and 1985 shall contain the information
required in Section 4.01(b) and a detailed descrintion of the methods or means
of measuring or estimating the qusrﬁt1 ties of hazardous wastes reported. This
paragraph shall only apply to information repeorted pursuant to these regulations
Tor calendar vears 1984 and 1985.

4.03 Approval of Information

All Information sub:nltted_ pursuant to these regulations is subject to
the aDD"‘OVal of the Chief to ensure accurate, ver:__:l_a_rﬂe information iz obtained.

4.04 Measurement Plans

4.04.01 Contents

This paragraph describes the contents of measurement plans required in
Section 4.01{a) of theseé regulations.

{(a) Points of Measurement

Measurements of the gquantity and constituents of hazardous wastes must
be performed at approved points of measurement described in the measurement
plan. Such points of measurement may include:

(1> The point or peints of generation of the hazardous waste; or

(2) An alternate point or points of measurement which will allow clear
identification of the type, or types, and amount of hagardous waste generatea.
If a point of measurement other than the point of generation is selacted the
measurement plan mist contain:

(1) A detailed explanation of the reascns for selecting alternate point
or points of measurement and - ,
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{i1) The alternate point of measuremsnt in the hazardous waste manage-
ment system which is proposed to be used to determine the type, or types, and
amounts of hazardous waste generated.

(b) Mathod of Measurement

Measurement plans submitted in accordance with Section 4.01(z) of these
regulations shall describe the method of measuring the quantities and types
of hazardous waste generated at each point of measurement identified pursuant
to Section 4.04.01(a) of these regulations. Such description must include,
but need not be limited to: '

(1) A list of each point of measurerent designated wmder Secticn 4.04.01(a),
with a list of each hazardous waste or hzzardous constituent generated at each
point of measurément;

{2) A detailled description of the method to be used for measuring the
quantity of each hazardous waste or hazardous constituent (in tons) generated
at each point of measurement; and -

(3) When waste sampling and analysis is necessary pursuant to Section
4.05 0f these regulations, the generator mist include in the measwement plan:

(1) A recomended list of parameters, and the raticnale for their
selection, which will identify the hazardous wastes, hazardous constituents
or hazardous portions of the hazardous wastes generated;

(ii) All sampling and analytical results obtained and a description of
the method or methods employed to determine the results; and

(1ii) The frequency of sampling and analysis, and the reasons for
selecting the proposed frequency.

4,05 Separation of Hazardous Waste and Non-Eazardous Constituents

The determination of the amount of hazardous waste generated must account
for the mixtire of hazardous and non-hazardous constituents in the generated
hazardous waste in accordance with the following limitations:

(&) If the hazardous waste is listed in Section 3.04.04(e) or (f) of
the DNR Hazardous Waste Regulations, or exhibits any of the characteristics
described in Secticns 3.03.02, 3.03.03 or 3.03.04 of the DNR Hazerdous Waste
Regulationg, then the amount of hazardous waste generated must be determined
and reported prior to mixing the waste with non-hazardous constituents:

(b) If the hazardous waste exhibits the characteristic described in
Section 3.03.05 of the DNR Hazardous Waste Regulations, then rthe zmount of
hazardous waste generated shall be determined by chemical analysis and
computed Irom knowledge of the amount of the waste mixture and chemical
composition of the waste stream;
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(¢) If the hazardous waste exhibits anv of the characteristics described
in Sections 3.03.02Z, 3.03.03 or 3.03.04 of the DNR Hazardous Waste Regula-
tions and phvsical separation or visual inspection can be emploved to measure
the proportions of hazardous and non-hazardous constitusnts, then the amount
of hazardous waste generated may be measured by visual inspection or physical
separation techmiques and determined directly;

(d) If the hazardous waste is a mixture of non-hazardous constituents
and a hazardous constituent listed in Section 3.04 of the DR Hazardous Waste
Regulations, then the amoumt of hazardous waste generated must be determined
and reported based on knowledge of the generation processes, or by physical
separation or chemical analysis (Wote: If lmowledge of the generation
processes is emloyed, a written justification of the methods emploved must
accompany the Ammual Report.);

(e) If the generator finds, when making determinations as described
under Sections 4.05(%), (¢) or (&), that non-hazardous constituents have
chemically bonded, physically bonded, or chemically and physically bonded
to an extent that prevents physical or chemical separation of non-hazardous
and hazardous constituents, then the total amount of the hazardous waste
mixture must be reported;

(£) For all procedures described in this section, which require chemical
analysis, reported weight determinations must be comuted by emploving total
analytical concentration values.

Section 5.00 Pavment of Faes

5.0l Disseminaticn of Fee Schedule

{a) The Director shall provide a copy of the fee schedule to each
genarator, by certified mail, mﬂu_n. fifteen (15) days of DubJ.:.sh:mg the fee
schedule in the State Rec'lster :

(b) An invoice for the fee required pursuant to these regulat:r.ons shall
be provided by the Director to each generator upon whem a fee is assessed
within fifteen (13) days of publication of the fee schedule. Such invoice
shall include an itemized list of fees to be assessed and the date upon which
such fees are due and payable. The irwoice shall be provided in the form and
mammer prescribed by the Diresctor.

(c) Fee assessments pursuant to these regulations will be computed by
the Departinent for all generators. Generators for which fee assessments are
computed by the Department to be less than five dollars (85.00) will not be
sent a fee assessment invoice, nor are they required to pay such fee. Any
revision of fee. assessments, p&formed by the 1 Z)emart:nen; pursuant to Section
5.03(c) of these regulations, will be corputed for a1l generators.
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2.02 Pavment of Fees

(a) .Generators upon whom fees are assessed pursuant to these regulations
shall pay such fee in full by the fifreenth day of January (January 15) of
the calendar year immediately following the date of the fee invoice provided
by the Dirvector, or by such later date as mey be specified by the Director
pursuant to Section 3(&), Article 5G, Chapter 20 of the Code of West Virginia,
as amended.

(b) Fee payments made pursuant to these regulations shall be made by
submitting a mohey order or cashiexr's check made payable to the ''Hazardous
Waste Emergency Response Fund.' Such fee payments shall be transmitted to the
Director of the West Virginias Department of Natiral Resources, by the date
specified on the invoice. If such fee payment is mailed, then the payment
must be postmarked by the date specified om the irwoice.

5.03 Reconsideration

(8) Any gemerator assessed a fee pursuant to these regulations may
request the Director to reccnsider the amount of fee assessed. Such request
must be submitted to the Director, in writing, within thirty (30) davs of
receiving the fee assessment and shall specify the reasons for requesting
such reconsideration.

(b) Upen reviewing a request submitred pursuant to paragrach (a) of this
section, the Director will reccnsider the applicable calculations and will
notify the genmerator by letter of the rwesults. If the Director finds the
original fee assessment to exXceed the regquired smount by less than two mmdred
dollars ($200.00), the generator shall be sent a revised fee assessment
irvoice, payable on the normal fee payment date. If the Director finds that
the original fee assessment exceeds the required amount by more than two
hundred dollars ($200.00), the generator must remit the originally assessed
amoumt, but shall be granted a credit, for the amount the original assessment
exceeds the required amount, towards the next amual assessment.

(¢) If the Director finds that the eggregate amount of fees assessed,
after adjustments pursuant to paragraph (b) of this section, is more than
$25,000.00 less than the maximm amount authorized by Chapter 20, Article 5G,
the Director shall cause all fee assessments to be recalculated and new fee
assessment invoices to be transmitted to each generator. The payment due
date shall, in such situaticn, be extended by the same mumber of days as the
revised assessment date is beyond the original date of assessment.

Section 6.00 Enforcement

6.01 Failure to Report

Failure by the generator to report the quantities reguired in Section
4.0L(b) in the mammer described in Section 4.00 of these regulations shall be
considered by the Department to be a failure to comply with the Armmual Report

requirement pursuant to Section 6.04.02 of the DNR Hazardous Waste Regulations.
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6.02 TFailure to Remit Fee

(ay 1If the fees, or any portion thereof, are not paid by the date
prescribad pursuant to Section 5.02(2) (or 5.03 if apolicable) of these
regulations, interest shall accrue won the unpaid balance at the rate of
ten percent (10%) per armum from the date payment is due until fee payment
is actually made. Such interest shall be deposited in the fund.

(b) If any generator subject to fee assessment pursuant to these regu-
lations fails to pay the fees imposed within seventy-five (73) davs of the
prescribed payvment remittance date, there shall be imposed, in addition to
the fee and interest determined to be owed, a surcharge equivalent to the
total amount of the fee assessed, which shall alsc be collected and deposited
in the find.




