The Department of Natural Reéesources is: propdsing to
amend its Series XIX, Regulztions for State Certification
of Activities Requiring Federal Licenses and Permits.

Public Comment is invited on these proposed regulations.
Comment can be made to the Department until the close of business
on May 17, 1985. All ¢omments should be sent to Ron Shiplev,
Special Assistant to the Director, West Virginia Department of
Natural Resources, 1800 Washington Street, East, Building 3,
Room 669, Charleston, West Virginia 25305. :

A public hearing concerning these proposed regulations will
be held on _Friday, May 17, 1985, at 2:00 p.m., in Room 874, in
the Department of Motor Vehicles Building. Oral comments -on the .
regulations are welcome.
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Re: Filing of Proposed Frocedural
Regulations Regawrding State
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This Department is filing with your office for Inclusion
into the State Register Procedural Resulations published at
Series-XIX. These Regulations are proposed to- lmplement the
emergency regulaticns filed on January L1, 1985. The public
comment period will . explre on May 17, 1935 arid we have scheduled
a public hearing for_ May 17, 1985. The publlc notice Is attached.

If you have qudéstions, please call Ron Shlpley, Special
Assistant to: the Diréctor, at 348-2754.

Very truly yours,

L yp Ak

Roniald R. Potesta
Director
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Subject: Regulations for State Certification of Activities
Requiring Federal Licenses and Permits

Section 1. General

1.01 Scope of Regulations. The purpose of these procedural

regulations is to carry out the procedural responsibilities placed
upen the State by Secticn 401 of the Federal Clean Water Act, 33
U.S.C.. § 1341. Section 401 of the Clean Water Act requires that any
applicant for & federal license or permit.to conduct an activity
which will or may discharge into waters of the United States (as
defined in the Clean Water Act) must present the federal authority
with a certification from the appropriate state agency. Federal
permits and licenses issued by the federal govermment requiring
certification include permits issued by the United States Army Corps
of Engineers under Section 404 of the Clean Water Act, 33 U.S.C. §
1344 and licenses issued by the Federal Energy Regulatory Commission
under the Federal Power Act, 16 U.S.C. § 1791 et seq.

In issuing such a certification, the State must establish
procedures for public notice of all applications for certification,
and tc the extent it deems appropriate, procedures for public
hearing in connection with specific applications. See 1980 Report
and Opinion of Attorney General, p. 191 (February 11, 198C). These
regulations establish such procedures for public notice and public
hezrings, as well as other procedures,

These regulations also interpret the scope of the State's

certificaticn.
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1.02 Authority. Code of West Virginia § 20-1-7(30).

1.03 Filing and Effective DPate. These regulations were origi- -

nally filed August 4, 1980 and refiled December 30, 1982 to become
effective January 1, 1983. Amendments to theses regulaticns became
effective as an emergency filing on June 21, 1984 and were super-
ceded as final regulations on August 8, 1984. On January 11,1985
amendments to these regulations were filed under the emergency

provisions of West Virginia Code § 29A-1-15 and are effective for

six months unless otherwise amended or new regulaticns are issued by

the Director. On April 12, 1985, proposed regulations were filed to

implement the emergency regulations.

Section 2. DEFINITIONS

When used in this rule, the following terms are defined as

follows:

(a) "Certification'' means certification as required under
Section 401 of the Federal Clean Water Act. 33 U.S8.C.
§ 1341,

{b) '"Department'" means the Department of Natural Resources.

(¢) T"Director'" means the Directer of the Department of Natural
Rescurces.

Secticn 3., = ~ SCOPE AND EFFECT OF CERTIFICATICON; NOTIFICATION OF
DIRECTCOR
3.01 .Scope of Certification. (&) Section 401 of the Federal

Clean Water Act requires that any applicant for a permit or license




from the Federal government to conduct an activity which may dis-
charge into the waters of the United States must present the Federal
agency with a certification from the State wherein the discharge
originates that such activity will comply with specified sections of
Fecerel law and with zny other appropriate reguirement of State law.
Wnen issuing certification the Department may consider the proposed
activitv'e impact on water rescurces, fish and wildlife, recreztion,
critical habitats, wetliands, and other natural rescurces under the
Director’'s jurisdiction.

(b) The State may grant, grant with condition, deny or waive

state certification.

3.02 Effect cof Cexrtification. Certification and any condi-

tions required by the certification shall bacome a condition on anv
federzl Jlicense or permit. 1If the State denies certification, then

the federal license or permit shal

§ 134l(a) (D).

L not be granted. 32 U.S.C.

3.03 Notification of Director for Certificaticn of Activities

Which Mav Affect Waters of West Virginia.

(2) Whenever a discharge criginating in one state mav affect-
the gquality of water in another state, Section 401(2){(2) of the
Clean Water Act requires that, upon receipt of a certification
application and certification, the federal licemsing or permitting
agency must notify the Administrator of the United States
Environmental Protection Agency. The Administrator must, within
thirty (30) days of the notice of application, notify the state
whose water gualityv will be affected. Such state may comment on the
discharge's impact on water gquality cof that state.

(b) In order to assure that the Department receives notifica-

tion in a2 timely manner, without regard to the obligations of the
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United States Environmental Protection Agency, nctification shzall be
given to the Director by the applicant within thirty (30) days after
submissicn of a complete certification application to the appropri-
ate agency 1in the state wherein the discharge originates, whenever
the quality of West Virginia waters are, or will be, impacted by the
activity.
(c) After the permit or license is issued bv the federal

authorityv, the applicant shall send & copy of the federal license or
permit, including any state certification issued by the state agency

from the state in which the discharge originates.

Section 4. APPLICATICNS

4,01 General. Any applicant for certification, except for
activities covered by Section 9 of these regulations, must present a
complete application to the Department. The Department mey require
2dditional information, at the regquest cof the Director, tc assess
the impact which such activities will have on the maturzl rescurces

under the Director's jurisdiction.

4,02 Ceorps of Engineers Permits. The application to the

Department for certification of zctivities requiring Section 404
permits issued by the United States Army Corps of Engineers, except
for activities covered by Section 9 of these regulations, shall be
the Public Wotice issued by the Corps of Engineers which describes
the activity, notifies the general public of the application for the
404 permit and state certification and of the public's right to
submit commentg and requests for public hearings. The applicant
need not submit a copy of the public netice if the Department has

received a copy of the Public Notice from the Corps cf Engineers.
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If further information is required for project azssessment the

Department may recuest it from either the applicant oxr the Corps.

4.03 Federal Eherg® Regulatorv Commission Ticenses. (a) The

application to the Depertment for certification cof an activity

I

requiring a license from the Federal Energy Regulatory Commigsion
(FERC) shall be a letter tc the Directox requesting certifiication,
completed form Appendix A, the license epplication document submit-
ted tc and accepted by FERC under 18 C.F.R. § £.1-4,202, the Order
from FERC accepting the application, and z certificate of publica-
tion from the newspaper publishing the Class II legzal advertisement
(Appendix B) required by § 6.02, '

{(b) If the project aprlication is altered or modified during
the FERC licensing process prior to FERC's final decision, the
applicant shall inform the Department of such changes. The Depart-
ment may review such alterations or modifications znd, if the
changes are deemed significant by the Director, the Department may

require a new application for certification. The Department will

have ninety (%90) days to review such changes or until the end of the

vear review period (see § 5.01), whichever is longer, tc determine
whether to require a new application or to alter its original ;
certification decision. If the Department reguires z new applica-
ticn because of a significant application modification, then the
Department will have six months tc issue its certification decision

from the date of submission of the application.

4,04 Activities Reguiring More Than One Certification.

{a) Whenever an activity requires more than cne certification
because two or more licenses or permits are required from the
federal government, the applicant must applv for certification for

both federal authcrizations.
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b}

If
tion for the first federal authorization cor certify, certify with

W 7

the Department desires, i1t may reissue the certifica-

conditions, waive or deny the additional certification. If changes
to the zctivity or planned activity have occurred and were not
previocusly reviewed by the Department, the Director may withdraw hi

previocus certification.

4,05 Other Activities Requiring Certification. Applicants for.

other zctivities, except those covered by Section 9 of these regula-
tions, reaquiring certification shall submit informaticn to the
Department explaining the activity and its environmentzal impact on

the natural resources under the Director's jurisdiction.

Section 3. PRCCEDURES FQOR CERTIFICATION ISSUANCE,

1 Action Within One Yezxr. Upon receipt ¢f a completed

[

5.0
application, the Department will act upon the request fer certifica-
t

ithin one vear or such certification may be deemed as being

5.02 Basis for Decision. Any certification dacision will be

a
based on complisnce with Sections 301, 202, 303, 306, and 307 of the
Clean Weater Act and on any cother appropriate requirement of state

law, Such appropriate requirements cof state law include the factors

enumerated in Section 32.01 - Scope of Certification.

5,03 Distribution of Certificaticn Decision. Copies of the

proposed certification decision will be sent to the applicant and

all persons who commented or attended the public hearing.
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5.04 Dismissal or Denial of Federzl Application Moots Need For

Certification. If an application for a federal license or permit is

dismissed, denied, or otherwise rendered woid, then the certifica-
tion is no longer needed and any state certification proceeding or
2etion is rendered moot and unnecessary. Any applicant for an
zctivity needing a state certification which was rendered moot and
unnecessary must renew its application for certification and the ..
full time period of Section 5.0l is available for cepartmental

review upcon resubmission of a complete application.

Section €. PURLIC NOTICE

£.01 Corps of Engineers Permits. The Department's procedure

for issuing public notice for certification of a Corps of Engineers’
permit may be either: (1) A public notice issued jointly with the
U.S. Army Corps of Engineers, or {(Z) a public notice issued by the
Department. Such notice will describe the activity, acvise the
public of the scope of certification, their rights tc comment on the
proposed activity and to request a public hearing and will also
inform the public to whom they should send their requests and
corments. (Appendix B) If the Department issues the public notice,

then the zpplicant will.bear the cost.

6£.02 Federal Energv Regulatory Commission Licenses. The

Department's procedure for issuing a public notice for certification
of a FERC license shall be z Class II legal advertisement (See

W. Va. Code § 59-3-2(b)) published by the applicant in & newspaper
of general circulation in the county in which the activity will take
place and in a2 principle newspaper of regional circulation in the

zrea where the project is located. BSuch notice will describe the
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activity, advise the public of the scope of certification, their
rights to comment on the proposed activity and to reguest a public
hearing znd will alsc inform the public to whom they should send

their requests znd comments (Appendix B).

6.03 Public Notice for Other Activities Recquiring

Certification. Public notice for cther activities requiring

certification will be published as a Class I legal advertisement
(See W. Va. Code § 59-3-2(a)) in the county where the proposed
activity will take place. The applicant will bear the cost of such

advertisement.

6.04 Submission of Comments to Applicant; Response. Any

comments and informatiocn received by the Department may be forwarded
to the applicant so that he may resolve disputes raised, rebut
adverse comments and information or supplement such comments and
information. The Department will prepare a respcnse to significant

comments.,

Section 7. PUBLIC HEARTNGS

7.01 Purpose. The purpose of the public hearing is to afford
persons and organizations the opportunity to present comments and
informaticn which will assist the Department in its decision-making

process on applications for certification.

7.02 Decision to Heold Public Hearing.

(a) The decision to hold a public hearing lies within the
discretion of the Director. The Director will evaluate all requests

for a public hearing and make a decision based on such requests.
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Such requests should explain the need for the public hearing and set
forth the kind of information, material or comments expected to bhe
given at the hearing. The Director mey alsc heid a public hearing
without request. -

(b) When z public hearing is called by the Director he shall
send a written notice to all parties receiving the public notice and
shall publish a Class I legal advertisement (see W. Va. Code
§ 58-32-2) in 2 newspaper in the county where the activity is located
or proposed. Such hearing notice shall be sent at least thirtv (30)
days prior to the hearing date and shall include 211 percinent
information including location, date, and time. The applicant shall

bear the cost of publishing any notice.

7.03 Conduct of Public Hezring.

(a) If the public hearing is held it may be conducted by a
hearing officer who shall be appointed by the Director.

(b) The public hearing will be cenducted in an crderly fashiom.
Anvone having comments and information may present them to the
Hearing Officer subjiect to reasomnable time limitatioms. IZ such
information and comments are lengthy, the Department encourages the
submission of written testimony with attached documents. The oral

presentation should summarize the written testimony.

Secticn 8. APPEAL OF CERTIFICATION.

8.01 Standing For Reguesting an Appeal Hearing; Requests;

Decisicen. (&) Any person whose property, interest in property, or
cther constituticnally protected interests (under W. Va, State -
Comstitution Article 3, Section 10) are directly affected by the

Department's proposed certification or certification denial, excepnt
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for those activities covered by Section 9 of these regulations, mav
request a hearing within 15 days after notification of such proposed
certification decision.

(b} A person described under subsection (a) shall make such
regquest to the Director. The request for hearing shall identify the
interest directly affected and set forth the mannex in which the
person is aggrieved or adversely zffected,

{c) The Director shall decide whether to hold such hearing.

8.02 Appeal Hearing, (a) If the request for a hearing is

granted, the Director, or his designated appcintee zcting as a
hearing examiner, will hold the hearing within 60 davs. All hear-
ings will normally be held in Charleston at a place specified by the
Directdér. The Director, however, may hold the hearing at another
lccation or time.

(b) The parties to the proceeding shall be the aggrieved
person, who shall be known as the Appellant and the Department cof
Natural Resources which shall be the Appellee.

{(¢) In cenducting the hearing, the Director or his designated
appointee acting as e hearing examiner, shall follow the procedures
contained in the West Virginia Code § 29A-5-1 et seq. entitled
"Contested Cases.'" Both parties may be represented by counsel.

{(d) Parties may seek discovery and may make various motions as
outlined in the West Virginia Ruleg of Civil Procedure Rules 7 - 16
and 26 - 37 which rules shall generzally applv.

21l

presented and shall notify the parties of such decision.

(e) After the hearing the Director sh decide the issues
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Section 9. CERTIFICATION OF CORPS OF ENGINEERS GENERAL PERMITS
QN STATE REGICNAL, OFR NATIONWIDE BASIS. T

2.01 General permits on State, Regional or Naricnwide Basis.

(a) In carrving out the § 404 dredge or fill permitting program, the -
2,

Corps of Engineers may issue general permits on 2 state, regicnal or

ationwice basis. See 33 U.S.C. 1344{e). Activities covered by

3

such general permits do not regquire individusl apvlication to:the
Corps of Engineers for =z Section 404 permit. Any such general

permlt must be for a. category of activities which are similar in
nature, will cause only minimal adverse environmental effects when

rerformed separately and will have only minimal cumulative adverse
effect on the environment. } 7

(b) Corps of Engineers general permits require state certifica-
tion. The State may certify in accordance with Section 3.01 and

3.02 of these regulatiocns.

.02 Procedures Lor Certification of. Corps of Engineers

General Permits., (a) Public Notice. When the Corps of Engineers

proposes to issue a general permit, it requests certification from
the State. Public notice of the request for certification and the
Director's proposed certification decision may be either (1) a

public notice issued jointly with the U.S. Army Corps of Engineers -~ .. i7"

or (2} a public notice issued by the Department. — -

Such public notice will describe the category of activities . -
included in the general permit, advise the public of the scope of -
certification, their rights to comment on the propcsed certification
decision and to request & public hearing. Such notice will alsc
inform the public to whom they should send their requests and

comments.
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(b} Public Hearings. Comments and requests for public hearings
will be evaluated by the Director pursuant to Section 7 oFf these
regulations. Public hearings will be publicly noticed and conducted

in accordance with Section 7 of these regulations,

9.03 Appeal of Certification of Corps of Engineers Generzl

Permits. (&) Notice. Prior to conducting any activity .authorized
by 2 Corps of Engineers general permit, any such authorized perszon
shall publish a Class I legal advertisement in a qualified newspaper
in the county where the activity will take place. Such notice shall
describe the activity, advise the public of the scope of the granted
certification, their rights to comment on the proposed activity and
tc request an appeal hearing. Such notice will also inform the
public te whom they should send their comments and requests and
conform to Appendix C. The zpplicant must forward a certificate of
publication of this notice to the Director prior to conducting any
activity autheorized by a Corps of Engineers naticnwide permit.

(b) Appeal of State Certification. (1) Anv person whose
property, interest in property or other constitutionally protected
interest (under W, Va., State Constitution Article 3 Section (10))
are directly affected by the Department's certification of any
individual activity authorized by a certified Corps of Engineers’
general permit may request an appeal hearing within 15 davs after
publication of the notice described in Section 9.03(za) of these
regulations.

(2) A person described under subsection (b){(1) shall make such
reguest to the Directer., The request for hearing shall identify the
interest directly azffected and set forth the manner in which it is
aggrieved or adversely affected.

(3) The Director shall decide whether to hold such hearing and
will conduct the hearing in accordance with Section 8,02(a)-(d) of

these regulations.




{4) The Director shall examine the issues presented and notify
the parties of his decisicn to either uphold, modify or withdraw

certification for the individual activity.

Section 10. ENFORCEMENT OF CERTIFICATION PROVISIONS

10.01 Genersl. The Clean Water Act provides that any certifi-

cation condition becomes a term or condition of any federal license
or permit. 33 U.S.C. § 1341(d)., Certification condition, there--
fore, are subject to the-enforcement mechanisms availzble for
enforcing the terms or conditicns of the federal license or permit
tc which they attach. In additicn, other enforcement mechanisms
under the Code of West Virginia may be available. See e.g. W. Va.
Code §§ 20-1-7(30) and 20-7-5.
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APPENDIX A

STATE OF WEST VIRCGINIA
DEPARTMENT OF NATURAL RESCURCES

STATE 401 CERTIFICATION REQUEST

for Hvdroelectric FProjects

APPLICANT T T
CONSULTING AGENCY

FERC PROJECT NUMBER -

NAME AND LCCATION OF PROJECT o

ACCEPTANCE DATE OF LICENSE APPLICATICN BY FEXRC

The West Virginia Department of Natural Resources (WVDNR) will
consider and evaluate a request for State 401 Certification, as
required by the Federal Clean Water Act, at such time as the follow--

ing are received:

1. Letter of request for State 401 Certification;

[
.

Seven (7) copies of the FERC license application;

3. FERC Order of acceptance of license application

filing; and




4, A certificate of publication from the newspaper
in the ceounty wherein the discharge originates
publishing 2 Class 11 legal advertisement
{(Attachment 1),

The WVDNR has twelve (12Z) months in which to act upon the State
401 Certification request commencing from the date of receipt of all

the above items.

For your infermation and guidance, enclosed is a copv of the
WVDNR State 401 Certification regulations.

TO THE APPLICANT:

( ) Your completed reguest for State 401 Certification has

been received by WVDNR. The initiation of the l2-month review

pericd is effective

( ) Your request for State 401 Certification is incomplete and

will not be considered until the fellowing is received.
1.
2.

Director, WV Department of
Natural Resources

cc: TFederal Energy Regulatory Commission




APPENDIX B
NOTICE

Publication Date: '
Expiration Date : (30 Days After Date OFf
Initial Publication)

TO WHOM IT MAY CONCERN:

State Certification, as required by Section 401 of the Clean
Water Act, has been requested of the West Virginia Department of
Natural Resources {(WVDNR) Zfor ' " {pmame of project)
by {(name of zpplicant)

Scope of Certificaticon: Pursuant to Section 401 of the Federal
Clean Water Act, the State may, either certify, with conditions,
deny or waive certification that the proposed activity will ccmply
with Sectiomns 301, 302, 303, 306 and 307 of the Federal Clean Water
Act and other approprlate requlrements of State law. When 1ssu1ng
certification, the WVDNR may considexr the proposed activity's impact
on water rescurces, fish and wildlife, recreation, critical habi-
tats, wetlands and other natural resources under ltS jurisdiction.
Procedural and interpretive regulations governing the scepe of the
Department's certification, public comment, hearings and appeals of
certification decisions are published in the State Register as
Chapter 20-1, Series XIX (1684).

Descrlptlon of the Activity: (Give a descriptiocn which describes
the activity and indicates the river or stream to be affected.)

Project Location: (Plezse provide mile point on the river or stream
and nearest post office.)

Information Available: The license application is available for .
inspection Detween the hours of 9:00 a.m. and & p.m., Monday through
Friday, at the following lccaticns:

WV Department of Natural Resources
Environmental Analysis Section
Building 3, Rocm 825

Capitol Complex

Charleston, WV 25305

or

WVDNR District Office (please provide address}




comments and information relating to Section 401 certifi-
Lh s act1v1tv are hereby solicited. Such informaticn on
the activity's impact will be considered if postmarked prior to the
expiration Gate of this notice. The need for a public hearing will
be determined based on zn evaluation of specific requests for such
hearing. All comments and informaticen should be mailed to:

Comments:
LOTLE S
catlon tor.

Chief of Environmental Analysis

WV Department of Natural Resources
Room 825, 1800 Washingteon Street, East
Charlesteon, WV 23305

Comments and information postmarked later than the expiration date
may not be considered. :




APPENDIX C

NOTICE OF PROPOSED ACTIVITY IN NAVIGABLE WATERS

TO WHOM IT MAY CONCERN:

I (The), propese to
name of individual organization or company

conduct the activity described below for which a U.S. Army Corps of
Engineers general permit has been issued. Certificaticn, as re-
quired bv Section 401 of the Clean Water Act, has been granted by
the West Virginia Department of Natural Rescurces. Under the terms

of the Department’'s certification, I {(we)

individual or organization

e {are) reguired to provide this Class I legzal advertisement thirty
(30) days before conducting the proposed activity. Any person who
is adversely affected or aggrieved by the Department’'s certification
authorizing this activity may request z hearing appealing the
Department’'s certification within fifteen (15} dayvs after publica-

tion of this notice,

DESCRIPTICN OF THE PROPOSED ACTIVITY: (Give a description of the

proposed activity.)




PROJECT LOCATION: (CGive leocation of proposed activity, including

mile point and name of the river or stream, nearest post office, and

street address 1f zppropriate.)

GENERAL PERMIT AUTHORIZATICN: This activity is authorized by U.S,

Armv Corps of Engineers. General Permit No. which covers

(provide the description oI your Ceneral FPermit authorization as

stated in the Corps of Engineers regulations at 33 CFR 330.5.)

SCOPE OF CONDITIONS OF CERTIFICATION: Pursuant te Section 401 of

the Federal Clean Water Act, the State has certified with
conditions, that the above described activity will comply with
Sections 301, 302, 303, 306 and 307 of the Federal Clean Water Act
and other appropriate requirements of State law, When issuing
certification, the WVDNR concidered the impact on water resources,
fish and wildlife, recreation, critical habitats, wetlands and other
natural resources under its jurisdiction from the category of
activities authorized by the general permit and has conditioned its

certification by requiring this notice among other conditions.




REQUESTS FCR HEARIKGS: Any person adversely affected or aggrieved
by the Department's certification autherizing this activitv mav
request a hearing appealing the Department's certification within
fifteen davs after publication of this notice pursuant to DRR
Administrative Regulations, Series XIX. Such reguest for hearing
shall identify the reguesting party’'s interest and the manner in
which the interest 1s aggrieved or adversely affected. 5Such request

shall be sent to:

Director ] . :
West Virginia Department of Natural Rescurces
1800 Washingteon Street; East

Building 3, Room 6685

Charleston, West Virginia 25305




