STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

‘AVIDC.CALLAGHAN July 11, 1980
7

Director

The Honorable A. James Manchin
Secretary of State

. State Capitol
Charleston, West Virginia 25305

Dear Mr. Manchin:

Enclosed please find the Department of Natural Resources'
filing of final Requlations for Procedure Governing the Director's
Certification of § 404 and § 10 Permits. These final regulations
were filed with your office as proposed rules on April 18, 1980.

A public hearing concerning these rules was held on May 20, 1980.

In accordance with the West Virginia Code 29A-3-10 we
hereby also file a Notice of our action and propose an effective
date for these regulations of August 14, 1980.

Very truly yours

David C. C han

Director
DCC:bss

Enc.
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
Department of Natural ReSOUrces iiu gy
v Ik

Chapter 20-1 CFFlG: o
Series XIV r SECREZ SRy, of o,
1980 WS parp 27 STAT .

Subject: (showing Changes Effective August 14, 1980)
Regulations for Open Governmental Proceedings

.—-_—_.-———.—.———--———.—-.-.———_.--—.———

Section 6. Regulations for Procedure Governing the Director's
certification of § 404 and § 10 Permits

6.01 Purpose and Authority to Promulgate Rules

These rules are promulgated pursuant to the authority
of the Director of the Department of Natural Resources under
West Virginia Code 20-1-7(30) . Their purpose is to carxry
out the procedural responsibilities placed upon the State by

gection 401 of the Federal Clean Water Act, 33 U.S.C. §

1341(a), as it relates to permits issued by the Corps of

Engineers under Section 404 of the Clean Water Act, 33
U.S.C. § 1344, and Section 10 of the Rivers and Harbors Act
of 1899, 33 U.5.C. § 403.

gection 401 of the Federal Clean Water Act requires
that any applicant for a permit or license from the federal
government to conduct an activity which may discharge into
the waters of the United States must present the federal
agency with a certification from the State wherein the
discharge originates that such activity will comply with
specified sections of federal law and with any other appro-

priate requirement of state law. When issuing certification,

the Department may consider the proposed activity's impact

on water resources, fish and wildlife, recreation, critical
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. habitats, wetlands and other natural resources and other appro-

priate requirements of State law.

In issuing such a certification, the State must establish
. procedures for public notice of all applications for certifi-
cation, by #t, and to the extent it deems appropriate, procedures
for public hearings in connectioﬁ with specific applications.
. These regulations establish such procedures for public
notice and public hearings.
6.02 Definitions
When used in this rule, the following terms are defined:
a. "Certification" means certification as required
under Section 401 of the Federal Clean Water Act.
33 U.S.C. §46% 1341.

b. "Department" means the Department of Natural Resources.

. c. "Director" means the Director of the Department of
Natural Resources.

6.03 Applications

The application to the Department for certification-
shall be the Public Notice which describes the activity and
ig issued by the U. S. Army corps of Engineers.
6.04 Public Notice
. (a) The Department's procedure for issuing. public notice
shall be either:

(a) (1) A joint notice issued with the U. S. Army COrps
of Engineers, OY

(b) (2) a public notice issued by the Department which
describes the activity, advises the public of the
scope of certification, and thelr rights to comment
on the proposed activity and to request a public
hearing and which also informs the public to
. _ whom they should send their comments and requests.




(b) Comments and information recéived by the Department

may be forwarded to the applicant so that he may resolve

disputes raised, rebut, adverse comments and information, O

supplement such comments and information.

6.05 Public Hearing

{a}igl The decision to hold a public hearing lies within the
discretion of the Director. The Director will evaluate all requests
for a public hearing and make a decision based on such requests.

Senerai&y-the-Bifeetef-wi&k-gfant—a—heafing—iﬁe Such reguests should

explain the need for the public hearing and set forth the kind of

information, material or comments expected to be given at the hearing.

i:—-—A-pub&ie-heafingﬂis—req&esteéf—ané

27———the~persen—feqaeseinq-the—pub}ie—heafing-pfesents
an—issae—the-Bifeetef-éeems—signifiean&~te-eaf
dukies-under-§-40-0F;

37--—the-persen—reqaesting—ﬁhe-pab&ie—hearinq—eféefs
infermatien—fekevant-teﬂthe-BepafEmen%ls—éuties
andef-Seetieﬁ-é9}-whieh-%he—Bepaftment—éees—net
have—and-wbieh-the~9éfeetef-éeéefmines-sheuké
be—feeeiveé-at-a—pub&ie-heafingf

47—-—the—Bifeetef-be&ieves-that—a—pab}ie-heafing-wii}
assistwin—making—a-éeeisien-en—s&eh—eeftifieatien
apptication—o¥;

¢b}(a) The purpose of the public hearing is to afford persons

and organizations the opportunity to present comments and infor-

mation which will, assist the Department in its decision making
process on applications for certification.

4ey (d) The public hearing shall be conducted by the hearing
officer which shall be a designee appointed by the Director.

{ay (e) The public hearing shall be conducted in an orderly
fashion. Anyone having comments and information may present

same to the Hearing officer subject to reasonable time limitations.

1f such infomration and comments are lengthy, the Department

e




. encourages the submission of written testimony and documents
with an oral presentation which summarizes such written material.

(c) When a public hearing is called by the Director he

. _ shall send a written notice to all parties receiving the public

notice. Such hearing notice shall be sent at least thirty (30)

days prior to the hearing date and shall include all pertinent

. information including location, date and time.

6.06 Pue-precess-Hearings Appeal of Certification

{ay Any-persen-entitled-te-a-hearing-because-of-an—infringe-
menE-upon—-an-inkerest-prokected-by-the-State-Congtitution-Artieie
3--Ceetion-may-request-a-hearing-within-206-days-of-the-Beparementls
issuanee-of-the-proposed-eertifiecation.

(a) Any person whose property, interest in property, or

. other constitutionally protected interests (W. Va. State

Constitution Article 3, Section 10) are directly affected by

the Department's proposed certification may request a hearing

within 15 days after notification of such proposed certification.

(b) A—pefsen-entitied—te-a-hearing-éesefiheé—un&erQSHb—
seetion-+4ar-shati-make-sueh-request-teo-+the-Direete¥. A person

described under subsection (a) shall make such request to the

Director. The request for hearing shall identify the interest
directly affected and set forth the manner in which the person
is aggrieved or adversely affected.

. (c)

as a hearing examiner, shali hold the hearing within 60 days

The Director, or his designated appointee acting

at a mutually decided upon time. All hearings will normally

. be held in Charleston at a place splecified by the Director.




The Director, however, may hold the heéring at another
location or time mutually agreed upon by .the parties.

(d) The parties to the proceeding shall be the aggrieved
person, who shall be known as the Appellant and the Department
of Natural Resources which shall be the Appellee.

(e) In conducting the hearing, the Director oOr his
designated appointee acting as a hearing examiner, shall follow
the procedures contained in the West Virginia dee § 29A-5-1
et seq. entitled "Contested Cases.” Both parties may be
represented by counsel.

(£) Parties may seek discovery and may make various
motions as outlined in the West Virginia Rules of Civil
Procedure Rules 7 - 16 and 26 - 37 which Rules shall generally
apply.

(g) After the hearing the Director shall decide the
issues presented and shall notify the parties of such decision.

6.07 Effective Date

The effective date of § 6.0 et seqg. shall be August 14, 1980.




STATE OF WEST VIRGINIA

OFFICE OF THE SECRETARY OF STATE

CHARLESTON 25305

. JAMES MANCHIN

SECRETAAY OF STATE

STATE REGISTER FILING

. 1, pavid C. Callaghan , Director ,
Title or Position .
Department of Natural Resources , hereby submit to record in

Department or Division
the State Register on 8 1/2 x 11" paper two (2) copies of

(x) proposed rules and regulations'boncerning topics of material not
covered by existing rules and regulations; T

() proposed rules and regulations superseding rules and regulations
already on file;

. () notice of hearing;-
() findings and determinations;
() rules and regulations; OT
(x) other - specify ( declaration of emergency

. « THE OFf
This filing pertains to A, JAMES FICE oF

v Chapter___20 THIS pa
Article 5E : A TE‘ZQJ'/“['/
Series XV STt U

. Section 1 & 2
Page No._1 -2

( ) proposed rules and regulations are required to go to Legislative
Rule Making Committee; =

. () proposed rules and regulations are excluded from Legislative
Rule Making Committee;

. October 16, 1981

Date supmitted

Signature O 7 Authorizing

this~Filing

R
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
Department of Natural Resources

Chapter 20-5E A, J/\AJV THE‘OF?

. Series XV " Sechr MA e
. Tary o ANC
T _ OF 5 ATE HIN

Subject: Hazardous Waste Rules and Regulations

Section 1. General.

. 1.01. Scope = T{)ese‘regulations define "hazardous wastes" for purposes
of Sections 5(e) and (f), 12, 13, 17, and 20.
1.02. Authority - These requlations are issued under authority of West
. virginia code, Chapter 20, Article 5g, Section 6.

1.03. Effective Date - These regulations are promulgated on the 10th »

day of July, 1981, and become effective on the 10th day of July, 1981.

Section 2. Definition of Hazardous Waste.

2.01. Deed and ILease pisclosures - For the purposes of Section 20 of

Chapter 20, Article 5E, pertaining to deed and lease disclosures, the term
"hazardous waste' shall have the same meaning as it has in the regulations

. promulgated by the Environmental protection Agency at 40 CFR 8 261.3 except that
persons will not be subject to such disclosure requirements if the activity en-

gaged in falls within one of the specific exclusions described at 40 CFR g 122.21.

2.02. Hazardous Waste Management Study - For purposes of Section ﬁ(e) and
5(f) of Chapter 20, Article 5E, the term "hazardous_waste" shall mean a waste
or combination of-wgstes, which becéuse'of its quantity, concentration or physi-
cal or infectious characteristics, may (a) cause, or significantly contribute
) . to, an increase ..in mortality or an increase in serious irreversible or in-
capacitating reversible illness; or (b) pose a substangial present or potential
hazard to human health or the environment when improperly treated, stored,
transported, disposed of or otherwise managed,;and as defined in 40 CFR g 261;3.

2.03. Monitoring and Analysis - For the purposes of Section 13 of

Chapter 20, Carticle 5g, pertaining to monitoring and analysis, the term




‘&\
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Adm. Reg. : Sec., 2.03
Series XV Page 2

"hazardous waste" shall mean a waste or combination of wastes, which because
of its guantity, concentration or physical, chemical or infectious charac-
teristics, may (a) céuse,_or significantly contribute to, an increase 1in
mortality or an increase in serious irrevérsible, or incapacitating reversible
illness; or (b) pose a substantial present or potential hazard to human
health or the environment when iméroperly treated, stored, transported, dis-
posed of or otherwise managed, and as defined in 40 CFR £ 261.3.

2.04. Inspections - For the purposes of Section 12 of Chapter 20,
Article 5E, pertaining to inspections, the term "hazardous waste" shall mean
a waste or combination of wastes, which because of lts guantity, concentra=
tion or physical, chemical or infectious characteristics, may (a) cause, or
significantly contribute to, an increase in mortality or an increase in
serious irreversible, or incapacitating reversible illness; or (b) pose a
substantial present or potential hazard to human health or the environment
when impropgrlg treated, stored, transported, disposed of or otherwise

managed, and as defined in 40 CFR § 261.3.

2.05. Imminent and Substantial Hazards - For the purposes of Section 17

of Chapter 20, Article 5E, pertaining to Imminent and substantlal hazards,
the term "hazardous waste" shall mean a waste or combination of wastes, which
because of its quantity, concentration or physical, chemical or infectious

characteristics, may (a) cause, or significantly contribute to, an increase

in mortality or an increase in serious irreversible, or incapacitating re-
versible illness; or (b) pose a substantial present or potential hazard to
human health or the environment when improperly treated, stored, transported,

disposed of or otherwise managed, and as defined in 40 CFR 8 261.3.




STATE OF WEST VIRGINIA

OFFICE OF THE SECRETARY OF STATE

CHARLESTON 25305

A. JAMES MANGHIN
SEZRETARY OF STATE

STATE REGISTER FILING

I, David €. Callaghan s Director ’
Title or Position

Department of Natural Resources , hereby submit to record in
Department or Division

the State Register on 8 1/2 x 11" paper two (2) copies of

(x) proposed rules and regulations concerning topics of material not
covered by existing rules and regulations;

() proposed rules and regulations superseding rules and regulations
already on file;

(x) notice of hearing;

() findings and determinations;
( ) rules and regulations; Or
(x)- other - specify (declaration of emergency - ).

This filing pertains to

Chapter 20
Article - 1
Series X1V
Section 6
Page No.

() proposed rules and regulations are required to go to Legislative
Rule Making Committee;

(x) proposed rules and regulations are excluded from Legislative

Rule Making Committee;

March 27, 1980

Signature ot Persgh/Authorizing
this Filing




STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESQURCES
CHARLESTON 25305

DAVID C. CALLAGHAN _ March 26, 1980
Director '

The Honorable A. James Manchin
Secretary of State

State Capitol

Charleston, West Virginia 25305

Dear Mr. Manchin:

I am hereby transmitting the enclosed documents to
accomplish two purposes:

(1) promulgation of temporary procedural regulations
under West Virginia Code § 29A-3-14, and

(2) filing of the same procedural regulations as
proposed rules under West Virginia Code §
29A-3-7.

Accordingly, I hereby transmit the following documents
for promulgation of temporary rules under West Virginia Code
§ 29A-3-14:

(a) transmittal letter, and

(b) Declaration of Emergency which provides a state-
ment of the facts and circumstances constituting
an emergency and justifying the requlations
immediate promulgation, and

(c) the Regulations for Procedure Governing the
Director's Certification of § 404 and § 10
Permits.

In addition to the above material, I am also transmitting
the following documents to begin the procedural rulemaking
process outlined by West Virginia Code §§ 29A-3-7 through
29A-3- lO

(d) transmittal letter,

(e) Proposed Regulations for Procedure Governing the
Director's Certification of § 404 and § 10 Permits,

and,




A. James Manchin
March 26, 1980
Page Two

(f) Notice of opportunity to submit data, evidence,
views and comments on the proposed rules.

Very truly yours,

avid C. Cal
Director

DCC:bss

Enc.




STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C. CALLAGHAN
Director

- March 26, 1980

The Honorable A, James Manchin
Secretary of State

State Capitol Building
Charleston, West Virginia

Dear Mr. Manchin:

Attached please find the Department of Natural Resources'
Regulations for Procedure Governing the Director's Certification
of § 404 and § 10 Permits. These regulations are to be filed as
amendments to the Department's existing regulations, Series XIV.

I am promulgating these rules as temporary regulations under
West Virginia Code § 29A-3-14. Therefore, also please find
enclosed a Declaration of Emergency which provides an explanation
of the facts and circumstances constituting the emergency.

These regulations are effective immediately upon filing with
the State Register and will be effective for no longer than
ninety (90) days, unless the Department complies with the appli-
cable provisions of West Virginia Code §§ 29-3-5 through 29A-3-9,

I hereby file the Declaration of Emergency and our Regu-
lations for Procedure Governing the Director's Certification
of § 404 and § 10 Permits with the State Register.

Very truly yours,

David C. Cafl
Director

DCC:bss

Att,




DECLARATION OF EMERGENCY FOR THE PROMULGATION
OF REGULATIONS GOVERNING THE DIRECTOR'S CERTIFICATION
OF § 404 AND § 10 PERMITS

WHEREAS, pursuant to West Virginia Code § 29A-3-14 any
agency may find that an emergency exisfs which requires that
Eemporary rules or regulations be promulgated, and

WHEREAS, pursuant to West Virginia Code § 29A-3-14 such
temporary rules or regulations.must be filed with a state-
ment of the facts and circumstances constituting the emergency.

NOW, THEREFORE, The Director of the Departﬁent of
Natural Resources hereby does find and declare that:

An emergency exists which requires the promulgation of

Regulations for Procedure Governing the Director's Certification

of § 404 and § 10 Permits.

The facts and circumstances constituting such emergency
are as follows:

Section 401 of the Federal Clean Water Act, 33 U.S.C. §
1341, in its present form since December 27, 1977 <(PL 95-
217) requires that any applicant for a federal permit or
license from a federal agency to conduct an activity which
may discharge into the waters of the United States must
present the federal agency with a certification from the
State wherein the discharge originates that such activity
will comply with §§ 301, 302, 303, 306 and 307 of the Federal
Clean Water Act and with any other appropriate requirement

of State law.




The term "waters of the United States" is defined
broadly enough to include all surface waters of our State,
including wetlands. Thus the scope of regulation envisioned
by the Federal Clean Water Act, 33 U.S.C. § 1251 et seq. and
§ 401 (33 U.S5.C. § 1341) in particular is very broad.

The scope of regulation concerning certification of §
404 permits, 33 U.S.C. § 1344 and § 10 permits, 33 U.S5.C. §
403 generally covers the dredging and filling of the State's
waters and the obstruction of the State's waters which are
classified as navigable under federal law.

Thus, certification of § 404 and § 10 permits covers
many activities, including: c¢ommercial dredging of the
State's waters, filling of the State's waters, construction
of barge cells, construction of loading docks, construction
of recreational boating docks and commercial boating docks,
filling for dams, construction of settling ponds, construc-
tion of recreational ponds, placement of piers and bridges
.and f£illing of wetlands.

Failure of the State to grant certification within a
reasonable time period (which can not exceed one year) con-
stitutes a waiver of the State's right to certify. A waiver
constitutes the State giving up its right to insure that
federal permits or licenses for activities which may dis-
charge contain provisions adequate to protect state waters.

No federal license or permit can be granted until
certification is made or waived. If certification is denied,

then the federal permit or license may not issue.



Section 401 requires that the State adopt procedures
governing publig notice of all applications for certification
submitted to it, and to the extent it deems appropriate,
procedures for a public hearing or specific applications.

The Director was made aware that such procedures were
necessary on February 11, 1980. On that date an Attorney
General's opinion was issued -informing the Director that
such regulations were required.

Withqut such requlations, the State's certification
might be declared invalid. Such a declaration might result
in the State waiving a valuable right or in subjecting the
federal permit holder to litigation under the Federal Clean
Water Act.

The Director therefore declares that an emergency

exists sufficient to require immediate promulgation of

Regulations for Procedure Governing the Director's Certifi-

cation of § 404 and § 10 Permits because: -

1. Certification is required for numerous activities
conducted by the people of this State which are
necessary for their continued productivity and
enjoyment of their property;

2. Failure to promulgate such regulations might
indiscriminately waive the State's right to
insure that federal permits will adequately
protect the waters, associated recreational
and commercial values and the natural resources of
this state;

3. Failure to promulgate such regulations might
subject the people of our State who are future
federal permit holders to needless litigation;

4. The Director wishes to protect the interests of
the State and its people as quickly as he can.

-3-




WHEREFORE, the Director hereby promulgates Regulations

for Procedures Governing'the Director's Certification of §

404 and § 10 Permits as an amendment to the Department's

existing regulations entitled West Virginia Administrative
Reqgulations, Department of Natural Resources, Chapter 20-1,

Series XIV, 1979.

rector
Resources

vid C, Callagha
Department of Natu




STATE OF WEST VIRGINIA

DEPARTMENT OF NATURAL RESOURCES
’ CHARLESTON 25305

DAVID C. CALLAGHAN March 26, 1980
Director

The Honorable A. James Manchin
Secretary of State

State Capitol :
Charleston, West Virginia 25305

Dear Mr. Manchin:

Enclosed please find the Department of Natural Resources'
proposed Regulations for Procedure Governing the Director's
Certification of § 404 and § 10 Permits. These regqulations
are to be filed as amendments to the Department's existing
regulations, Series XIV.

These regulations, being purely procedural, are promulgated
under West Virginia Code 29A-3-7. . In accordance with the
West Virginia Administrative Procedures Act, § 29A-3-8 I am
also attaching a Notification of Opportunity to submit
comments. Said notification complies with § 29A-3-8 and
allows the public to submit data, objections, suggested
amendments, views, evidence and arguments orally or in
writing concerning the proposed regulations. Said notice
allows the public to submit comments up until May 20, 1980
at which time oral comments will be received. The opportunity
for oral comments will take place on May 20, 1980 at 1:00
o'clock p.m. until 4:00 o'clock p.m. in Room 674, 1800 Wash-
ington Street, East, Charleston, West Virginia.

I hereby file our proposed Requlations for Procedure
Governing the Director's Certification of § 404 and § 10

Permits.
Very truly yours,
_Vid C. Cal ag;%n
Director
DCC:bss
Enc.




WEST VIRGINIA ADMINISTRATIVE REGULATIONS
Department of Natural Resources

Chapter 20-1
Series XIV
1980
Subject: Regulations for Open Governmental Proceedings

Section 6. Regulations for Procedure Governing the Director's
Certification of § 404 and § 10 Permits

6.01 Purpose and Authority to Promulgate Rules

These rules are promulgated pursuant to the authority
of the Director of the Department of Natural Resources under
West Virginia Code 20-1-7(30). Their purpose is to carry
out the procedural responsibiliﬁies placed upon the State by
Section 401 of the Federal Clean Water Act, 33 U.S5.C. §

1341 (a), as it relates to permits issued by the Corps of
Engineers under Section 404 of the Clean Water Act, 33
U.S.C. § 1344, and Section 10 of the Rivers and Harbors Act
of 1899, 33 U.S.C. § 403.

Section 401 of the Federal Clean Water Act requires
that any applicant for a permit or license from the federal
government to conduct an activity which may discharge into
the waters of the United States must present the federal
agency with a certification from the State wherein the
discharge originates that such activity will comply with
specified sections of federal law and with any other appro-

priate requirement of state law.




In issuing such a.certification, the State must establish
procedures for public notice of all applications for certifi-
cation by it, and to the extent it deems appropriate, procedures
for public hearings in connection with specific applications.

These regulations establish such procedures for public

notice and public hearings.

6.02 Definitions
When used in this rule, the following terms are defined:
a. "Certification" means certification as reguired
under Section 401 of the Federal Clean Water Act.
33 U.S.C. § 401.
b. "Department" means the Department of Natural Resources.
c. "Director" means the Director of the Department of

Natural Resources.

6.03 Applications
The application to the Department for certification
shall be the Public Notice which describes the activity and

is issued by the U. 8. Army CoOrps of Engineers.

6.04 Public Notice

The Department's procedure for issuing public notice

shall be either:

(a) A joint notice issued with the U. S. Army Corps
of Engineers, or

{(b) public notice issued by the Department which
describes the activity, advises the public of the
scope of certification and their right to reguest
a public hearing and which informs the public to
whom they should send their comments and reguests.




6.05 Public Hearing

(a) The decision to hold a public hearing lies within
the discretion of the Director. The Director will evaluate
all requests for a public hearing and make a decision based
on such requests. Generally the Director will grant a
hearing if:

1. A public hearing is requested; and

2. the person requesting the public hearing presents
an issue the Director deems significant to our
duties under § 401 or;

3. the person requesting the public hearing offers
information relevant to the Department's duties
under Section 401 which the Department does not
have and which the Director determines should be
received at a public hearing or;

4. the Director believes that a public hearing will
assist in making a decision on such certification
application.

(b) The public hearing is conducted for the purpose of
gathering information to assist the Department in its decision
making process on applications for certification. ~

(c) The public hearing shall be conducted by the
hearing officer which shall be a designee appointed by the
Director.

(d) The public hearing shall be conducted in an orderly
fashion. Anyone having comments and information may present
same to the Hearing Officer subject to reasonable time
limitations. If such information and comments are lengthy,

the Department encourages the submission of written testimony

and documents with an oral presentation which summarizes

such written material.




NOTICE OF PROPOSED RULEMAKING AND
QPPORTUNITY .TO SUBMIT COMMENTS

The Director of the Department of Natural Resources
hereby notifies the public of an opportunity to submit data,
objections, suggested amendments,_views, evidence, and
arguments orally or in writing on the attached proposed

Regulations for Procedure Governing the Director's Certifi-

cation of § 404 and § 10 Permits.

Written comments may be made at any time up until May 20,
1980. An opportunity to present oral comments will be
provided on May 20, 1980 at 1:00 o'clock p.m. until 4:00
o'clock p.m. in Room 674, 1800 Washington Street, East,
Charleston, West Virginia.

All written comments submitted before that time should
be sent to:

Mr. H. G. Woodrum

Environmental Analysis Section

Room 822

West Virginia Department of Natural Resources
1800 Washington Street, East

Charleston, West Virginia 25305

Attn: Certification Regulations

/DAVID C. CALLA@H r DIRECTOR
Department of N&¥ural Resources




STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C, CALLAGHAN
Director

March 26, 1980

The Honorable A. James Manchin
Secretary of State

State Capitol Building
Charleston, West Virginia

Dear Mr. Manchin:

Attached please find the Department of Natural Resources'
Requlations for Procedure Governing the Director's Certification
of § 404 and § 10 Permits. These regulations are to be filed as
amendments to the Department's existing regulations, Series XIV.

I am promulgating these rules as temporary regulations under
West Virginia Code § 292-3-14. Therefore, also please find
enclosed a Declaration of Emergency which provides an explanation
of the facts and circumstances constituting the emergency.

These regulations are effective immediately upon filing with
the State Register and will be effective for no longer than
ninety (90) days, unless the Department complies with the appli-
cable provisions of West Virginia Code §§ 29-3-5 through 29A-3-9.

I hereby file the Declaration of Emergency and our Regu-
lations for Procedure Governing the Director's Certification
of § 404 and § 10 Permits with the State Register.

Very truly yours,

Director
DCC:bss

Att.

FILED I8 TE oFergr gf
SECRETARY 67 5:4,7: g5
WEST vingisna

THIS DrE




DECLARATION OF EMERGENCY FOR THE PROMULGATION
OF REGULATIONS GOVERNING THE DIRECTOR'S CERTIFICATION
QOF § 404 AND § 10 PERMITS
WHEREAS, pursuant to West Virginia Code § 29A-3-14 any
agency may find that an emergency exists which requires that
temporary rules or regulations be promulgated, and
WHEREAS, pursuant to West Virginia Code § 29A-3-14 such
temporary rules or regulations must be filed with a state-
ment of the facts and circumstances constituting the emergency.
NOW, THEREFORE, The Director of the Department of
Natural Resources hereby does find and declare that:
An emergency exists which requires the promulgation of

Reqgulations for Procedure Governing the Director's Certification

of § 404 and § 10 Permits.

The facts and circumstances constituting such emergency
are as follows:

Section 401 of the Federal Clean Water Act, 33 U.S.C. §
1341, in its present form since December 27, 1977 (PL 95-
217) requires that any applicant for a federal permit or
license from a federal agency to conduct an activity which
may discharge into the waters of the United States must
present the federal agency with a certification from the

State wherein the discharge originates that such activity

will comply with §§ 301, 302, 303, 306 and 307 of the Federal

Clean Water Act and with any other appropriate requirement

of State law.

FILED IR TSE CFFIGE OF
SECRETARY b StaTEOF
WEST VIRGIXIA

JHIS DATE




The term "waters of the United States" is defined
broadly enough to include all surface waters of our State,
including wetlands. Thus the scope of regulation envisioned
by the Federal Clean Water Act, 33 U.5.C. § 1251 et seqg. and
§ 401 (33 U.S.C. § 1341) in particular is very broad.

The scope of regulation concerning certification of §
404 permits, 33 U.S.C. § 1344 and § 10 permits, 33 U.S.C. §
403 generally covers the dredging and filling of the State's
waters and the obstruction of the State's waters which are
classified as navigable under federal law.

Thus, certification of § 404 and § 10 permits covers
many activities, including: commercial dredging of the
State's waters, filling of the State's waters, construction
of barge cells, construction of loading docks, construction
of recreational boating docks and commercial boating docks,
filling for dams, construction of settling ponds, construc-
tion of recreational ponds, placement of piers and bridges
and filling of wetlands.

Failure of the State to grant certification within a
reasonable time period (which can not exceed one year) con-
stitutes a waiver of the State's right to certify. A waiver
constitutes the State giving up its right to insure that
federal permits or licenses for activities which may dis-
charge contain provisions adequate to protect state waters.

No federal license or permit can be granted until
certification is made or waived. If certification is denied,

then the federal permit or license may not issue.




Section 401 requires that the State adopt procedures
governing public notice of all applications for certification
submitted to it, and to the extent it deems appropriate,
procedures for a public hearing or specific applications.

The Director was made aware that such procedures were
necessary on February 11, 1980. On that date an Attorney
General's opinion was issued informing the Director that
such regulations were required.

Without such regulations, the State's certification
might be declared invalid. Such a declaration might result
in the State waiving a valuable right or in subjecting the

federal permit holder to litigation under the Federal Clean

Water Act.
The Director therefore declares that an emergency
exists sufficient to require immediate promulgation of

Regulations for Procedure Governing the Director's Certifi-

cation of § 404 and § 10 Permits because:

1. Certification is required for numerous activities
conducted by the people of this State which are
necesgsary for their continued productivity and
enjoyment of their property;

2, Failure to promulgate such regulations might
indiscriminately waive the State's right to
insure that federal permits will adequately
protect the waters, associated recreational
and commercial values and the natural resources of
this state:

3. Failure to promulgate such regulations might
subject the people of our State who are future
federal permit holders to needless litigation;

4. The Director wishes to protect the interests of
the State and its people as quickly as he can.
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WHEREFORE, the Director hereby promulgates Regulations

for Procedures Governing the Director's Certification of §

404 and § 10 Permits as an amendment to the Department's

existing regulations entitled West Virginia Administrative
Regulations, Department of Natural Resources, Chapter 20-1,

Series XIV, 1979.

rector
Resources

vid C. Callagha
Department of Natu




STATE OF WEST VIRGINIA

OFFICE OF THE SECRETARY OF STATE

CHARLESTON 25305

A. JAMES MANCHIN
SECRETARY OF STATE

STATE REGISTER FILING

I, David C. Callaghan ’ Director ’
Title or Position

Department of Natural Resources , hereby submit to record in

Department or Division

the State Register on 8 1/2 x 11" paper two (2) copies of

(x) proposed rules and regulations concerning topics of material not
covered by existing rules and regulations;

( ) proposed rules and regulations superseding rules and regulations
already on file;

(x) notice of hearing;

( ) findings and determinations;

( ) rules and regulations; or

(x) other - specify (declaration of emergency ).
This filing pertains to

Chapter 20

Article ]

Series X1V

Section 6

Page No.

( ) proposed rules and regulations are required to go to Legislative
Rule Making Committee;

(x) proposed rules and regulations are excluded from Legislative

Rule Making Committee;

March 27, 1980
Date Submitted

Signature of PersgfyfAuthorizing
this Filing



STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C. CALLAGHAN March 26, 1980
Director

The Honorable A. James Manchin
Secretary of State

State Capitol

Charleston, West Virginia 25305

Dear Mr. Manchin:

I am hereby transmitting the enclosed documents to
accomplish two purposes:

(1) promulgation of temporary procedural regulations
under West Virginia Code § 29A-3-14, and

(2) filing of the same procedural regulations as
proposed rules under West Virginia Code §
29A-3-7,

Accordingly, I hereby transmit the following documents
for promulgation of temporary rules under West Virginia Code
§ 29A-3-~14:

(a) transmittal letter, and

(b) Declaration of Emergency which provides a state-
ment of the facts and circumstances constituting
an emergency and justifying the regulations
immediate promulgation, and

(¢) the Regulations for Procedure Governing the
Director's Certification of § 404 and § 10
Permits. :

In addition to the above material, I am also transmitting
the following documents to begin the procedural rulemaking
process outlined by West Virginia Code §§ 29A-3-7 through
29A-3-10:

(d) transmittal letter,
(e) Proposed Regulations for Procedure Governing the

Director's Certification of § 404 and § 10 Permits,
and,




A. James Manchin
March 26, 1980
Page TwoO

(f) Notice of opportunity to submit data, evidence,
views and comments on the proposed rules.

Very truly yours,

avid C. Cal
Director

DCC:bss

Enc.




STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C. CALLAGHAN March 26, 1980

Director

The Honorable A. James Manchin
Secretary of State

State Capitol

Charleston, West Virginia 25305

Dear Mr. Manchin:

Enclosed please find the Department of Natural Resources'
proposed Regulations for Procedure Governing the Director's
Certification of § 404 and § 10 Permits. These regulations
are to be filed as amendments to the Department's existing
regulations, Series XIV.

These regulations, being purely procedural, are promulgated
under West Virginia Code 29A-3-7. In accordance with the
West Virginia Administrative Procedures Act, § 29A-3-8 I am
also attaching a Notification of Opportunity to submit
comments., Said notification complies with § 29A-3-8 and
allows the public to submit data, objections, suggested
amendments, views, evidence and arguments orally or in
writing concerning the proposed regulations. Said notice
allows the public to submit comments up until May 20, 1980
at which time oral comments will be received. The opportunity
for oral comments will take place on May 20, 1980 at 1:00
o'clock p.m. until 4:00 o'clock p.m. in Room 674, 1800 Wash-
ington Street, East, Charleston, West Virginia.

I hereby file our proposed Regulations for Procedure
Governing the Director's Certification of § 404 and § 10
Permits.

Very truly yours,

vid C. Callagifan
Director

DCC:hss

Enc.



WEST VIRGINIA ADMINISTRATIVE REGULATIONS
Department of Natural Resources

Chapter 20-1
Series XIV
1980
Subject: Regulations for Open Governmental Proceedings
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Section 6. Regulations for Procedure Governing the Director's
Certification of § 404 and § 10 Permits

6.01 Purpose and Authority to Promulgate Rules

These rules are promulgated pursuant to the authority
of the Director of the Department of Natural Resources under
West Virginia Code 20-1-7(30). Their purpose is to carry
out the procedural responsibilities placed upon the State by
Section 401 of the Federal Clean Water Act, 33 U.S.C. §
1341(a), as it relates to permits issued by the Corps of
Engineers under Section 404 of the Clean Water Act, 33
U.S.C. § 1344, and Section 10 of the Rivers and Harbors Act
of 1899, 33 U.sS.C. § 403.

Section 401 of the Federal Clean Water Act requires
that any applicant for a permit or license from the federal
government to conduct an activity which may discharge into
the waters of the United States must present the federal
agency with a certification from the State wherein the
discharge originates that such activity will comply with

specified sections of federal law and with any other appro-

priate requirement of state law.




In issuing such a certification, the State must establish
procedures for public notice of all applications for certifi-
cation by it, and to the extent it deems appropriate, procedures
for public hearings in connection with specific applications.

These regulations establish such procedures for public

notice and public hearings.

6.02 Definitions
When used in this rule, the following terms are defined:
a. "Certification" means certification as required
under Section 401 of the Federal Clean Water Act.
33 U.S.C. § 401.
b. "Department" means the Department of Natural Resources.
¢. "Director" means the Director of the Department of
Natural Resources.
6.03 Applications
The application to the Department for certification

shall be the Public Notice which describes the activity and

is issued by the U. S. Army Corps of Engineers.

6.04 Public Notice
The Department's procedure for issuing public notice
shall be either:

(a) A joint notice issued with the U. S. Army Corps
of Engineers, or

(b) public notice issued by the Department which
describes the activity, advises the public of the
scope of certification and their right to request
a public hearing and which informs the public to
whom they should send their comments and requests.




6.05 Public Hearing

(a) The decision to hold a public hearing lies within
the discretion of the Director. The Director will evaluate
all requests for a public hearing and make a decision based
on such requests. Generally the Director will grant a
hearing if:

1. A public hearing is requested; and

2. the person requesting the public hearing presents
an issue the Director deems significant to our
duties under § 401 or;

3. the person requesting the public hearing offers
information relevant to the Department's duties
under Section 401 which the Department does not
have and which the Director determines should be
received at a public hearing or;

4, the Director believes that a public hearing will
assist in making a decision on such certification
application.

(b) The public hearing is conducted for the purpose of
gathering information to assist the Department in its decision
making process on applications for certification.

(c) The public hearing shall be conducted by the
hearing officer which shall be a designee appointed by the
Director.

(d) The public hearing shall be conducted in an orderly
fashion. Anyone having comments and information may present
same to the Hearing Officer subject to reasonable time
limitations. If such information and comments are lengthy,
the Department encourages the submission of written testimony

and documents with an oral presentation which summarizes

such written material.




NOTICE OF PROPOSED RULEMAKING AND
OPPORTUNITY TO SUBMIT COMMENTS

The Director of the Department of Natural Resources
hereby notifies the public of an opportunity to submit data,
objections, suggested amendments, views, evidence, and
arguments orally or in writing on the attached proposed

Regulations for Procedure Governing the Director's Certifi-

cation of § 404 and § 10 Permits.

Written comments may be made at any time up until May 20,
1980. An opportunity to present oral comments will be
provided on May 20, 1980 at 1:00 o'clock p.m. until 4:00
o'clock p.m. in Room 674, 1800 Washington Streét, East,
Charleston, West Virginia.

All written comments submitted before that time should
be sent to:

Mr, H. G. Woodrum
Environmental Analysis Section

Room 822
West Virginia Department of Natural Resources

1800 Washington Street, East
Charleston, West Virginia 25305

Attn: Certification Regulations

/DAVID C. CALLA® ; DIRECTOR
Department of N&¥ural Resources
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STATE OF WEST VIRGINIA

OFFICE OF THE SECRETARY OF STATE

CHARLESTON 25305

A JAMES MANCHIN
SETRETARY OF STATE

STATE REGISTER FILING

I, David C., Callaghan s Director ’
Title or Position

Department of Natural Resources , hereby submit to record in
Department or Division -

the State Register on 8 1/2 x 11" paper two (2) copies of

(x) proposed rules and regulations concerning topics of material not
covered by existing rules and regulations;

() proposed rules and regulations superseding rules and regulations
already on file;

(x) notice of hearing;

() .findings and determinations;

( ) rules and regulations; or

(x) other - specify (declaration of emergency ).

This filing pertains to

Chapter 20 -
Article ]

Series X1V

Section 6

Page No.

( ) proposed rules and regulations are required to go to Legislative
Rule Making Committee;

(x) proposed rules and regulations are excluded from Legislative

Rule Making Committee;

March 27, 1980

Signature of Persgf/Authorizing
this Filing




STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C. CALLAGHAN March 26, 1980
Director

The Honorable A. James Manchin
Secretary of State

State Capitol :
Charleston, West Virginia 25305

Dear Mr. Manchin:

I am hereby transmitting the enclosed documents to
accomplish two purposes:

(1) promulgation of temporary procedural regulations
under West Virginia Code § 29A-3-14, and

(2) filing of the same procedural regulations as
proposed rules under West Virginia Code §
29A-3-7.

Accordingly, I hereby transmit the following documents
for promulgation of temporary rules under West Virginia Code
§ 29A~-3-14:

{(a) transmittal letter, and

(b) Declaration of Emergency which provides a state-
ment of the facts and circumstances constituting
an emergency and justifying the regulations
immediate promulgation, and

(c) the Regulations for Procedure Governing the
Director's Certification of § 404 and § 10
Permits. -

In addition to the above material, I am also transmitting
the following documents to begin the procedural rulemaking
process outlined by West Virginia Code §§ 29A-3-7 through
29A-3-10:

(d) +transmittal letter,
(e) Proposed Regulations for Procedure Governing the

Director's Certification of § 404 and § 10 Permits,
and,




A. James Manchin
March 26, 1980
Page Two

(f) Notice of opportunity to submit data, evidence,
views and comments on the proposed rules.

Very truly yours,

avid C. Cal
Director

DCC:bss

Enc.




