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(a)

7.2
THIS DATE LG/

General Scope and Purpese Administrative Law Divigion

The Proposed Legislative Regulations were proposed under
rulemaking powers grantad to the Director of the West Virginia
Department of Natural Resources in Chapter 20, Article 5F,
Section 4(a), of the West VYirginia Code. The purpcse of
Chapter 20, Article 5F are to tramsfer regulatory suthority
over solid waste management from the State Department of
Health to the Department of Natural Resources, and o
estzblish a ¢omprehensive program for controiling solid waste
management in the State.

The Proposed Legisiative Regulations were filed with ths
Secretary of State on December 12, 1983, and & public hearing
was held thirty (30) days hence on January 11, 13984, Written
comments ware received by the Department of Natural Resources
during the thirty {30) day period from December 12, 1983,
through January 11, 1984,

The proposed regulations are intended to establish the frame-
work and requirements to develop the department's solid waste
regulatory program under Chapter 20, Article 5F of the Code.
The propcsed regulations are Subpart |1 of Series XVIII of
the department's reguiations., Three additional subparts are
anticipated to be promuigated at a future date, covering
orocedural and interpretive matters establishing the remaining
datails of the sclid waste management regulatory program.




The total Series XVIII reculations package, of which the
proposed legislative regulations are the cornerstons, will
consist of:

(1) Subpart | - Preamble - containing introductory informa-
tion concerning the scope and content of the totzl
regulations package;

(2} Subpart 1| - Legislative Regulations - establishing
the framework of the program;

(3) Subpart 111 - Precedural Regulations - centalning permit
appiication procedures and forms, public participation
and other procedural requirements; and

{4) Subpart IV - interpretive Regulations - Primarily
containing facility design and operating standards.

The Proposed Legislative Regulations are int
throughout the entiraty of the Series XVItI
Scope of Response to Comments

This document fs intended to summarize and respond to public
comments, concerning the Propossad Regulations received In writing
or at the January 11, 1384, subliic hearing. Comments and respgonses
have besn summarized for the sake of brevity. This rasoonss is
arranged in order of the major sections and subsections contaiped
in the Proposed Regulations. Additionally general comments which
apply to muitiple sections of the Proposed Regulaticns or to the
genera! form and content of thz entire document are included in
the following sections of this intreduction. '

The summary contained herein has sevaral abbreviations used
throughout. They include:

(2) Department, meaning the State Department of Naturz! Resources;
() Division, mezning the Division of Water Resources;

(c) State WPCA, meaning the State Water Pollution Control Act
(Chapter 20, Article 54 of the Code): and

(d} SWMA, meaning the State Solid Waste Management Act {(Chapter
20, Article 5F of the Code).

The responses of the departiment are in manv cases positive and
have resulied in revisifons to the Propesed Regulations which are
meaningful and beneficial. The department wishes to express izs
appreciation to those individuals and organizations who cormented
on the Propocsed Regulations.




General Comments

Saveral comments were received which were of a general nature concarning
the scope, intent or other general issues related to the proposed
regulations. These general commants and responses thereto are summarized
in this secticn.

1.

Opportunity for Comment

Severz] commentors reguested an extension of the public comment
pericd since limited time was available to develop comments and
the proposed regulations are of sufficient importance. OGther
comments ware received stating that the regulation contain an
important new program relating to open dumps and that the depart-
ment should vigorously pursue promulgation of the oroposed regu-
lations. The latter comment was followed by a suggestion that
the depariment move quickly to resolve remaining issues which it
has reserved for a later date.

The department believes it has fulfilled its obligaticons for
receiving public comment, as described in the State Administrative
Procedures Ac:t. However, the department also agrees that public
participation Is necessary and beneficial in the resolution of
currently reserved sections of the regulations., The department
agrees with the nzed of further public participation in its rule-
making under the SWHMA, but desires to promulgate final regulations
to implement the important new initiatives contained in the SWMA at
this time (coen dump section and the transfer of and consclidation
of permitting}.

Resources Available for the Sclid Waste Program

Several comments were received that additionzl resources should
be committed to the regulation of solid waste management. in West
Virginie. We agree with these comments.

Duplicative Regulation

Comments indicated a perception of duplicative regulation under
the proposed reguiations and the State WPCA with regard to indus-
trial solid waste facilities. .These comments have been carefully
reviewed. Revisions have been made in the final regulations
Sections 2 and 5 to ellminate the potential fof such duplication
and phase In Industrial solid waste facllity regulation under the
SWMA.  The SWMA contains a clear mandate tc consolidate the SWMA
and the State WPLA for regulation of industrial solid waste
facilities. Further discussion of these comments is also con-
tained in later sections of this document.




L

Other General Comments. . _

Five other comments were brought forward during the comment
period and are discussed herein. These comments are:

(a) A request to censider a requirement to record land disposal
activitlies on deeds when applicable. The department keeps
sufficient records of the location and extent of solid waste
facilities for public recordkeeping purposes. Such records
are avalilable to the public upon request. The department has
therefore not included such languasge In the fimal regulations.

(b} A request for the department to designate in the regulations,
2 person who is financlially responsible for closure and pesi-
closure activities at solid waste disposal facilities., The
SWMA and the proposed reguliations require that facility closurs
be performed under a valid permit Tssued under the SWMA. The
permit will define the responsible entity for such aciivities.
Therafore designation of financial responsibiiity appears
to be superfluous..

(c) The department was urged to replace zll references to ''ab

2naont’
or 'fabandonment!' with '‘close' or ‘'closure’ since.such wording
yields a perception of unplanned abandenment. Statutory
language is ''abandon,™ and permitting of abandonment is
required by the SWMA. These elements of the SWMA are paralieled
in the prozosed reguiations, and indicate an intent for planned
abandonment of solid waste facillties. This commen:t was therefore

implemented only in Section 6.03 (revecation of permit).

(¢) A reguest to consider requiring & ‘'¢lesure bond for solid
waste disposal facilities. We are deferring any decision on
such a reqguest until we operate the program Tor a while and
gain more experience with post-closure problems.

(e) A regusst to conslider defining ownership of solid waste after
it has left the generztar of the waste. The SWMA doss not
appear 1o regulate solid wastes from point of generation fo
pcint of Final deposit; but rather implements regulaticn
of solid waste faciiities, ’ '




Section 1 - General

Editorial and clarification comments were recelved concerning
secticns 1.01 (Scope) and 1.03 (Applicabillty}. Revisions were
made to these ssctions to clariiy the scope and applicability of
these regulations. The ravisions include:

() Elimination of the reference to '‘cpen cumping' in
section 1.01. This phrase is undefined.

(b) Adding to the end of section 1.01 the phrase: '‘that is
cevarad under Chapter 20, Article 5F of the Code.!
This phrase is intended to focus the scope of the regu-
lations on those zctivities which the SWMA addresses.

{¢c) Editorial revisiorms are included in Section 1.03 to focus
applicability on solid waste facilities and other solid
waste processing, recycling, and disposal activities.

It was urged that Section 1.01 include an exemption of solid waste
facilities permitted under the State WPCA. The primary intent of
reguiation under the State Water Pollution Control Act is rto
regulate the water pocllution aspects of landfills and not all of

the environmental effects covered by Article 5F. Whilza the departmant

and division do not imtend to operate redundznt or duplicative
permitting programs for such solid waste facilitias, the zct does
cover all sclid weste facilities. The department has grantad an
exempiicn for facilities which already have a permit under the
SWPCA to sllow it time to develeop 2 proper transition program with
adecuate input from the regulated community.

A comment was made to substantially alter Section 1.02 to make *“hes
regulations applicable only o those who own or operats a solid
waste management facility with specific exemptions. The act applies
to cpen dumps and cpen dumping of solid waste and recognizes that
cpen dumps may not be ""facilities! and tha: open dumping is an
activity. The suggested exemptions dellineated are primariiy those
contained in the statutory definition of solid waste and ars,
therefore, somewnat redundant.

(Y

A comment was made to. place enforcement of these regulzstions solely
with the Director to eliminate ambigulity concerning enforcement
authority, especially related to the review of an issued permic
under Secticn 2. The act specifically delegates permit denisl
authority under specific conditions to the Director. HNo such
clarification is necassary: the Act granis enforcement authority

to the Diresctor and the Chief.

Section 2 - Dafiniticns

1.

Sections 2,032 and 2.04.




(a) A suggestion was made to inciude a definiticn of ‘sanitary
landfill" to indicate that it is an "approved'' sciid waste
facTiity for land disposal of solig waste. However, 2
Class A, Class B, or Class C sanitary lancfill only becomes
an approved solid waste facility when 2 valid permit is
issued or In effect. Class A sanitary Tandff??s, Class B
sanitary landfills, and Class C sanitary landfillis are
specific types of sclid waste facilities which are eligible
to become ''approved solid waste TaCi1ILleS” via the permitting
procasses.

(6}  An "inconsistency' was suggested between Class A and Ciass B
sanitary landfill definitions arising from the condition of
pepulation served and the dual test for each facilizy tvpe.
Such inconsistency does nct exist., A Class A sanitary lznd-
Fili gither serves 2 population of 40,000 people or more or
receives am average daily guantity of 100 tons of waste. A
Class B sanitary landfill must recefve less :than 100 tpd of
sciid waste daily and sarve less than 40,000 persons. a.g.,
A disposal facility receiving $5 tons per day of mixed solid
waste, but serving 42, OOO persons 1s a Class A sanitary lana-
fill. This sifuation fits neither definition if the conjunc-
tion "and" is used in both definiftions. The definitions are
worded in this manner to asccount for potentialiv iarce varia-
tions in the amount of solid waste generatzd by industry,
commercial estabiishments, and Individuals depending 2n
locality and other factors.

(¢} A suggestion was made to add a2 definition for Class o
sanitary landfill since it is reserved In Sections 3 znd 4.
This commant was accepted and Seciion 2.05 is reserved for
definition of Class € sanitary iandf{ill if a zhird, smzller
clzss of mixed solid waste disposal Tacility Is determined
to be needed at a_later date. Subsequent subsections have
been renumberzad to reflact tha added subsection in Section 2.

{d) The Class A sanitary landfil] and Class 8 sanitary landfill
definitclions have been modified to exciude dndustrial solid
waste fTaci 1 itles. This revision partially addresses ihe
des're to eliminate duplicative permitting of Industriz]

olld waste facilities under the SWMA and the State WPCA.

Sectiogn 2.06 --Y"Construction/Demolition Landfilll

A comment was fmade to include the word '‘permanenc’ before "disposalh

in this defiﬂition to 2liminate potential overiap with other solid

waste fa ility definitions, particularly Y"transfer stztion.” It
is be ieved that "disposal’ is sufficienzly clear without =
modifier for this purpose since "transfer station'l is axplicitly

definec as an intermediate processing step. A& trapnsfer statien
is 2 solid waste processing or recycling facility and not a2 solid
waste disposal facility.
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Section 2.08 - YCover Material"

A suggestion was made to remove approval by the division from the
definiticn of cover material and describe 2 purpose for the use
of cover material. Methods for approval and conditions will be
developed In procedural and Interpretive regulation. The primary
purpose of cover matarial is delineated in a later section of the
reguiations (7.02).

Section 2.14 - "Incinerator!

Several comments were raceived concerning the definition of
incinerater. They included suggestions to delete it and all other
references to incinerators and a suggestion to uss the dafinition
currently employed by the W. Va. Air Polluticon Control Commission.
The department agrees that regulation of the actual combustion of
solid waste and air emissions related to it is the responsibility
of the W. Va. Air Polluticon fontrol Commission., Their is no intent
to duplicata thes APCC’s Jjurisdiction. Incinerators commonly have
solid waste handling systems pricr to combustlion; residus, reguiring
adecuate processing and dispesal and other environmental effects
which should be regulated. !t is the intent of these regulations
to establish & regulation system for these handling systems and
effects surrounding incinerators, not to regulate air emissions or
combustion. The oroposed definition serves that purpose.

Section 2.15 « Hleachate! B

it was recommended that the definition of leachate be limited to
cnly liguids which have contacted solid waste and exemot uncontamin-
ated surface water from the leachate definition. Ws agree.
Uncontaminated surface runoff has been exempted from this definition.

Section 2.17 - '"Dpen Dump'

A comment was proferred regarding the shrase 'in violation of state
taw't being too broad. The definition of cpen dump is a statutory
deflinitieon from the SWMA. The department is somewhat persuaded by
the argument thet non-payment of a worker's compensation pramium
could censtitute grounds Tor classifying an otherwise complying
solid waste facility as an cpen dump. While this example is true,
several other laws such as the nighway litter, stream litter,
pubiic nuisance and salvage yard laws are directly related to solid
waste management. An effort will be made in interpretive ragula-
tlons to Turther interpret the primary environmental, haalth and
safety intent of the SWMA and circumscribe the limits of this
phrase. A comment suggested that it was possible for complying
aporoved solid waste facilities to be classified open dumps.
Permitting of 2 solld waste Tacllliy is not an exclusive condition
rendering a facility envircnmentally acceptable., Qperation,
construction and other activities must be maintained to assure
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environmental soundness. Exempition of permitted facilifies par se
will not accomplish this assurance. The depar:iment coes not intend
that an approved sociid waste ‘ac?ifty cperating in compliance with
an adeguate permit will be classified as open dump.

Section Z.18 ~ "Permit!

A comment was made that the term "'permit' as defined In Secticon
2.18 7s not sufficiently broad to Inciude “'permits by rule’! coverad
in Section 8 of the regulations. _We agree. A separaste definition
cf the term '"permit by rule! has been provided as Section 2.16.

The added definiticon is intendad to include those permits coverad
undcer Secticn & of the regulations which do not reguire a written
approval of the department. Section numbering has been aitered %o
reflect additicnal definition.

Secticn 2.19 - "Persistent Yiolation!

A comment wes made to add language Tn this definitiocn that clariiies
that violations of permits and orders are limited to such viclations
of parmits or orders under the SWMA and these regulaticns. Tnis
sugcesticn was accepted and such language included in the final
regulations.

Section 2.20 and Section 2.21 - 'YRecyeling Facility' and ""Rescurcs
Recovery Facllioy!

A suggestion was mace by a commentor to clarify these definitions
to [nclude onlv Tacilities._for which the primary purpcse is
recycling or resource regovery. Alteration of the cefinition
"recycling facility' has been made In the final ragulations to
clarify this point.. However, nationally, several resource rec
facilities have been deveicped which have multiple ''primary?!
purcoses (e.g., Processing of solid waste and procuction of ansrgv

overy

for specific purposes). The department therefore felt that if is
necessary Lo maintain the pronosed cefinition to allow sufficiant
flexizllity to assurs proper and sound nanclxwg, processing and
dispesal of solid waste 2t such multl-purpgose facliities.

Section 2.23 - "'Sludge' | -

A commenter requested clarification of whether the term sludge
includes septage (materials removed from septic ranks). T

of the definition of sludge is to include, without Timiting :he
term, such wastias 25 septage inscfar as they aiso gualify as solid
waste under that definiticon (e.g., the seprage is not 2 hazardous
waste as defined or ¢glassified mcﬂr Chapter 20, Article 5E of

the Code). Specific approval for dlsposal of such waste at
tandfi11s will be available under the permitting program.
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Section 2.24 - "Solid Waste!
Three corments ware made regarcding the definition of Ysolid waste'':

{a) A guestion of coverage of industrial solid waste facllities
undar SWMA and these regulations, and

{b}) A suggestion that the State WPCA be included in the portion
of definltions exempiing mine-related wastes regulated under
Chapter 20, Article & of the fods.

{c) Another comment pointed out the definiticn of solld waste
is too broad since it Includes '"liguids...resuliting from

industrial...operations.’ We agrze. The intent of the SWMA
is to regulate solid not ligquid waste that results from
industrial operations. The definition of sclid waste does

cover contained liguids such as those disposed of in a drum.
We have deleted the word liguid since it broadens the scope
of the term solid waste to any liguid waste coming from an
industrial cperation. This would result in juriscdiction
equal to the SWPCA. The SWHA however, was Intended 1o cover
Ticguids emanating from the scolid waste facillity and not those
tigquids resulting from a commercizal or industrizsl process.

The definition of Ysolid waste’ ipcluded in the prcoosed (and
final) regulations is the statutory definition from the SWMA,

The department has included 2 cefinition of industrial solid

waste Tacllities and has elzcted to not regquire permitting of these
facilities at this time so it can develop a program for combining
the permitting preogram under the SWMA and SWPCA.

The exemption of mine-related wastes from the definition of 'solid
wastes' s felt to be sufficient to address the comment regarding
their regulation under the State WPCA. Particular waste types are
exempted from the definition. The fact that some cof these mine-
relatad waste types are regulated under both Articles 5A and & of

Chapter 20 of the Code 1s incidental since the waste tfype Is exempted.

Section 2.30 - "Transfer Station®

A comment was mace tha:t the term "transfer station' might be.
interoreted to include individual solid waste storage contaliners

@t Industrial or commercial plants. We agree. [t s not inatsnded
that such eguipment be construed as transfer stations reguiring
permits.  The dzpartment has addaed language to clarify the definiticon
of

"transter station' by excluding such on-site storage equicment.

Comments to Add Definitions

{a) |t was suggested that some 83 terms be considered to be
added, with definitions. Ten of the suggested definitions are
ejther defined or reserved for later definitions in the final
regulations. Most of ths remaining suggested tferms are not
used in the regulations or may require definition in octher
subparts of Series xVIII.
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(b) 1t was suggested that the term ''rescurce recovery landfiil"
be definmed since it is used in Section 4.05{(z2). However, the
term 23 used in Section 4.05(a) of the Proposed Regulations
was in error and has been changed to !'resource recovery
facitity" in the final regulaticns.

{c) It was suggested that the term ''mermit modification'' be
definad. The finzal regulations include no use of the ferm.

Section numbers have been altered in the final regulztions to

Section 3 of the regulatiens is intended to describe those types

of solid waste facilities for which the department is regulring
permits or approvals under the regulations. Comments were received
that the use of the werds "acceptabie! and "approved'’ in this
section is confusing and, perhaps, superflucus., The department
agrees that the language is somewhat confusing. Revisions in the
language have been inciuded In the final reguie; fons to clarify

the meaning of this section by removing the confusing uses of
Happroved" and "acceptable! and substituting clearer language.

14,
reflect added terms as described above.
Section 3 - Sclid Waste Facilities
1. General
Z.

Secticn 3.03 =~ "Acceptable Solid Waste Processing or Recveling
Facilitieg®

A comment was receivad rﬂcuestiﬁg celetion of solid waste processing
or recycling facilities {rom 'ﬂgLIaonn under :this secticn.

Reasons given For deleting them from regulation were: (a) thev are
adeguately regulated under other regulaticns such as those of <he
West Virginia Air Pollution Control Commission, (b) that the
departmant's sclid waste program does not have sufficient resocurzes.
to regulate them, and {¢) that solid waste disposal s the most
pressing envirenmental solld waste problem,

Solid waste processing or recycling facilities are exprassiy
reguiatec Dy the SWMA via the definition of ‘'solid waste Faciiigy!
(52 :r-“(z); &nd the prohibition of selld waste facillity con-

struction without a valid sermit from the civision (320-SF-5{g)),
Regulaticn of these types of facilities, whan done 5y other
agencies, Zoes not address the special problems of solic waste
hendling and processing. Availability of rescurces at :the agency
does not change the perceived legislative intent cor language
reguliring sciid waste facility regulation. The stated curoose of

Lhe SWHMA s to establish & comprehensive program of controlling
olid waste disposal. A comprehensive program in solid waste
should address those types of facilities at which solid wastes

are concentrated in relatively large quantities to assure that
potential environmental and cther problems are minimized at
Iintermadiary or finail disposal faciiities.




Section 4 - Permits

_‘I]-.

The department agrees that land disposal facilities and open dumps
are the most pressing environmental problems. However, regulation
of land disposal facilities and open dumps should not exclude the

regulation of processing or recyciing facilities since some of the
same environmental insults may be crezted by improper solid waste
processing or recycling. [t is intended that selid wastie processing

or recycling facilities will be regulated in a manner commensudrate

with

expected potential effects of these Tacilities.

1.

2.

General Comments

(a)

Sectl

Several commentors suggested that the reculations should
inciude language requiring that the division complete its
review of a complete permit application within a randatory
period of time. Time periods suggested range from sixty (60)
days to six (&) months. Each permit applicaticn will contain
specific, detailed technical informaticn which will be
different for each site ancd is likely to vary widely in
complexity and review time necessary to recommend &n appro-
priate action. The resources available to the division for
its solid waste program activities are severely limitad.
Additionslly, the division cannot predict accurately the
number of permit applications which may be submitted at any
time. For these reasons the department does not consider a
time limit far final permit appliication review a respcnsible
requiremeant and has not included such provision.

on 4,02 - Single Permit

A comment was received reguesting deietion of this section dus
to perceived duplication and overlap with the Statis WRCA
permitting processes, particularly for incustrial solid waste
facilities. This comment has been addressad by adding a
Section 5.02 and will be discussed further in addressing
comments on Section 5 of the Propesed Regulations. The

single permit requirement is statutory for solid waste
facilities.

A commentor raguested that languege be included in Section _
4.02 to clarify that the single permit is a single parmit
"Issyad.by the cepartment' rather than overriding all per-
mitting raquirements of other agencies.. The department agrees
and has clarified the sincle permit to be 2 single pernit
issued by the Division of Water Resources of the Dezartment

of MNatural Resgurces. o s

The requirement of Sectlion L.02 |s Intended to mean that when 2
solid waste facility permit is issued under the regulaticns

that
WPCA

it comply with the requirements of the SWHA and the State
and thelr applicable regulations. The measure is intended

to consolidate a currently bifurcated permitting program for solid
waste faclilities, not te require additional permits for faclilities
which are already adequately regulated by the department.
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Section 4.03 - Permit Term

Comments were received raguesting clerification of the extension
of permit explration dates for up to cne year. This provision is
included in the statute and is interpreted that a permittee may
obtain as many extensions of a permit expiration date as long as
the expiration date is not extended beyond one vear past the
origiral expiration date. Therefore, a permit term may be no
Tonger than six (6) years unless it is renewed by the division.

Section L4.04 - Permit Application

(a) A comment was received suggesting that time for completeness
review by the division be reduced to thirty (30) days, from
the proposed sixty (60) days. Short completeness review
time may lead to hesty review of complex applications,.
Respurce limitations essentially preciude such short review
time. The sixty (60) day time for review of complezeness
has been maintained in the final regulations.

(b) A suggestion was made that a provision be included recuiring
submission of the permit application at least 180 days In
advance of facility construction. The permit recujirement
(Section 4.01) is that the permit be issued prior to construc-
tion. Division experience in permitting solid waste Tacilities
indicates that facilities may not be constructed for six to
twelve months after permit issuance. Additional resources
would be necessary to assure adeguate review of applications
for permit received only 180 days prior to construction.

(c) Comments also requested that the divisicn be reguired to
notify the applicant concerning the completeness of the
application.” This comment was accepted and language reguiring
such division notification of compieteness of .application is
included in the final regulations, lIncluded in this languzage
is a reguirement on the division toe itemize application
deficiencies to Jurther define what is meant by "administra-
tively complefa.’

Seciion 4,05 - Permit Application Fees B}

(a) Several commentors indicated that agpliczcion fees regquired
in Section 4.05{a) are unfounded or axcessive. The SWMA
allows application fees to be assessad up 1o 2n amount
syfficient to defray the costs of permit review., While the
department believes the proposed fze schedule is justifiable,
it also receognizes the welght of comment in favor of reduced
applicaticn fees,. The application Ffee schedule has therefore
been reduced in the flnal regulations. The final fees
represent spproximately 50% of originally proposed fees,

The depariment believes a graduated fes schedule more
accurately represents the amount of department effort appiied
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(c)

o~
.
L

_‘[3_

to review of appiications Tor permit for the verious faclility
types. The department believes thet a single "'filing" fee
does not adequately implement the implled statutery intent

of defraying the costs of permit review.

A comment was recelved indicating that more than cone appiica-
tion fee may apply to a particular facility. This comment

is believed to be & procedural matter of assuring that only
one application fee is reguiraed at the time of application.

Several comments requested language directing application fees
for use in the division's solid waste program. While this
concept meets with the approval of the department, the depar:-
ment recognizes that such & provision is a legisiztive matter
and cannot bs addressed in these regulations since it s nro:
enabled in the SWHA.

Comments were recelved reguesting deleticon of Section 4.05(b),
instituting & fee of 50% for refiling an appiication which has
been properly deemed Incomplete. The department incurs addi-
tionzl cost for reviewing refilecd applications. The genaral
intent of this section is to attempt to assure that complete
applications are receivad initially insofar as possible and
that the division use discretion in requiring refiling of
aovplications.

A commentor recommended instituting a $100 fes for applving
for 2 permit transfer under Section 4.08. This recommendaticn
was rejected since the reguired application is relatively
simple and does not resuli in significant costs to the
department for review.

~Section L.06 - Public Participation in the Permit Application

Process

(a)

(5)

(c)

Comments were mace cbjecting to reguiring the appiicant
operate the public participation program during the permit
application process eand requesting the department fo operate
it in a manner similar to that reguirad in the Statz WPCA.
The department expzriance with applicant-oparated public
participation under Chapter 20, Article & has been wvery gcod.
Such a public participation program is workable and force

the operztor _and local public to work out their diffarences.

Comments wera alsc recsived in favor of an apolicant-operated
public participation program in the application process.

A comment suggested including the phrasa '"if deemed necessary
by the Chief' at the end of the first sentence of Saction
L.06(5) allowing the division to convene a public hearing on
an application for solid waste facility permit. The suggested
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{c)
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Tanguage is considered unnecessary since the Chief supervises
the opearations of the divisien and would normally participace
in any decision to held 2 public hearing on an application.

A comment recommenced that the applicant be required to allow

a minimum thirty (30) day period for public comment. This
suggestion coenforms to the wishes of the department. However
thls matter can best be described in procedural rules governing
the process of applying for a permit under these ragulaticns.

on 4.07 - Permit Denial

Suggestions were made to clarify Section L4.07(a) to assure
that permits a2re not denfed because of Incompleteness of the
application. The department agrees with the sucgestion.
Revision has been made to subsection 4.07(a){l) to inciude
applicant refusal to submit complete information, 2nd to
delete subsection L.07(2)(2}. A revisicn has baen mads to
proposed subsection 4.07{(a) (5) to include technical inadeguacy
of proposed measures and practices as conditions allowing
denial of permit. The subsection numbears hzve zls0 been
revised in the final regulations.

A comment indicated that the =zvaluation of site conditlions
implied in proposed subsection 4.07(a) (4} must incorporace

some objective standards. Standards deTining acceptablie site
soils, geologic and hydrelogic characteristics will ze
promutgated by the department separately as a part of the
fnterpretive Tacility standards at 2 future date. _

=
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cn k.08 - Transfer of Permit

It was suggested that transferabls permits should be limited

in Section 4.08{a) toc only permits 15 ed purstant to the

SWMA.  The department agrees and has included clarifying

Tanguage to that effect.

The department disagrees thar the refernhce to sudssction

LooB(a)(2), comtained in subsection & (2} (1), 1s suner- -
Tluocus. There is no other location uhe"n the. transfer ﬂate

is previcusiy defined and the notificazion of transfer 1s

recuired a specified time in advence of :that date.

Recommendations were made to include a zrovision Tn L.Q8(5)
requiring the divisicn to supply reasons for refusing to
transfer 2 permit when the provision is utilized. The
department concurs and has inciud ed sucH provision in th=a
final regulations. '

Comments were received concurring with the concept of
transferring permits under the SWMA as descrited In
Section 4.08,
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Section 5 - Existing Approved Solid Waste Facilities

Severzl comments were raceived concerning the implied duplicative
regulation of industrial solld waste Tacilities that are currently
permitted pursuant to the State WPCA. The department considers these
comments to be of great value. |t is not the intent of these regula-
tions, nor of the SWMA, to create a duplicative permitting program under
two statutes administered by the same division of the department.

Rather the intent of the SWHMA was to consolidate the two permitting
programs.  The department has added new language in Section 5.02 and
timited Section 5.01 to pre-existing solid waste facility nermits issuzad
by the West Virginia Department of Health,

The .department believes that the SWMA provides clearer authority to
regulate industrial sclid waste facilities than does the State Water
Pollution Contrel Act via the general purpose of the SWMA znd the
definltions and prohibitions contalned in the statute. However, it is
also reccgnized that several industrial solid waste facility permits
are in effect under the Stare WPCA. B

A new Section 5.02 addresses Industrial waste landfill permitting. This
section continues nermits issued for such facilitias until permits under
the SWMA are issued for them. |t requires the department tc =stablish

& permiiting program under the SWMA for industrial waste lanmdfills.
This program must also establish an orderly transition of permits
issued under the State WPCA fo permits under the SWMA,

The department believes that Section 5.02 allows the department suf
cient time to develop the most effeactive and lsast burdansome progr
for these facilities. Section 5.02 also provides for the orderly
trensition of permits, consolildated division permits for incdustrial
solld waste Tacliities, and no disruption of or duplicative permitting
of them in the Interim,

i=
m

I —h

Sections 2.15 and 2.17 have been added tc the definitions to ciarify
Secticon 5.02. -

The department beileves that the addition of Sections 5.02, 2.16, and
2.17 aligns thesa regulations with the basic intent and format of
Sections 20-5F-5(b) and {c) of the statute. This is accompiishad by
establishing permitting preograms under the SWMA and consclidating soiid
waste facillty permitting requirements of that act and the State WPCA
into & single permit program, ) i

Section 6 = Comolliance _ S )

1. Commentors suggested 1imiting requiring compliance with Yorders!
in Ssction 6.02 and 6.03 fo orders Issued pursuant to the SWHA
and these regulations. The department concurs and language has
besn revisad to clarify that point.

V4




-16-

Commerts reguested clarification of Sectiorm %6.03(2)(2) "inter-
ference'' with a representative of the division, =specialiy as it
relates to a2n individual's right to require z search warrant. An
individual's right to reguire a search warrant in most situations
is a constitutional right and the regulations cannot overricde that
right. The intent of the section is believed to ke clear and
farther clarification unnecessary. o

lt was suggested that the word ''reievant' used in Section 6.03(a) (4)

and (b)(3) be changed to ''significant.’” The department concurs and
such changes are included in the final regulatiens.

|t was recommended tc change Secticn £.03(b){1) to zllow revocation
of permit only for “imminent and substantial endangerment of public
health.' The department believes that .such a2 change would limit

its ability to protect the waters of the State from detrimental
effects that do not endanger hezith but pose other potentizl
environmental hazards. Additionally, we note that such authority

is still retained by the Stzte Health Department in Section 20-3F-3,

Comments ware received conterning & perceived nesd for the deparc-
ment to provide, by regulation, a specific time, during which tThe
permitter could improve deficiencies, prior to suspension or
revecation of permit. The reessons given for the need for time to
comply are that dislocations may occur due to lack of availabie
solld waste facilities and facilities construction and deficiency
improvement will normally require time for their institution at
any particular Tacility. The department agress that time o
compliy with the department's requirements is necessary. Complisnce
orders have been provided in Section 6.02 for such contingency.
Time to cemply may be made availiable through interzcticn with the
department and time schedules .issued in compliance ordars.
Department policy is in effect thet permit suspension and revoca-
tion will be used only in the most severe cases of daficiencias
or violations., The department bslieves that the availabiilty of
such radical enforcement measures as suspensicn or revoccation
should be maintainad. Sections 5.02 and 5.03(a) and {(b) have
been changed te provide for compliance, suspension or revocation
orders being issued only by the Chief of the division or the
Director of the department. The department believes that this
protecol provides for more accountability on the part of tha
Depariment.

Comments were made concerning appeals and their sffect on facilizy
continuation. it was recommended that discontinuation of operz-
tlons be steyed untll any appeals of orders issued under $Ssction &
gre heard by the Water Resources Board. Such stay is available
under the appeal provislion of the statute. Therefore additicnal

language to that 2ffect is unnecessary and has not Sesn Included.

A second comment requested rapid resclution of appeals. The depar:-
ment cannot control the time in which an zppeal of an order is
heard and acted upon b5y the \Jater Resources Board.
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7. 1t was recommended that 2 permitter should also be allowed to
reapply for a solid waste facility permit upon issuance of an
order revoking a permit., The department concurs and has included
such provisien in Section 6.03(c)(2).

2. lt was also reccmmended that the reguirement to apply '""for a permit
to abandon the facility' under Secticn £.03(c)(2), include the
phrase "or close.” Proper closure of discontinued sclid waste

facilities is very ‘mportant. Therefore the rescommended clarifica-
tion has been included in the final regulztions.

Section 7 - Opan Dumps

1. Section 7.02(c) - Minimum Performance Standards - State Law

Comment was recelved indicating that Section 7.02(c) is unmneces-
sarily brecad and mav cause facilities which are compiving with the
environmental and health protection intent of the SWHMA to ba
classified open dumps for unworthy ressons. " The department is
somewhat peyrsuaded by the argument that non-payment of workar's
compensation premiums cculd be cause to classify an otherwise
complying solid wasta facility as an open dump. The departmentr
believes that the intent of the SWMA in this regard is directed
toward violations of State enviremmental, nulisance, health,

safety and beautification statutes. 1t is the departmant's intent
te focus its attention on these types of statutes when classifying
faciilties &s opén dumps. The department alsc hopes that soiid
waste facilities will, in fact, comply with all state laws.

The language inciudad Tn Section 7.02(c) paraliels the SWHA
language and has nof been ravised in the final reguiations.

2. Sectizn 7.02(d) - Site and Operating Standards

{a) Commants indicated that the opening statement of Section
7.02{(c) was confusing and difficult to understand. The
intent of the statement is to establish that Subsections
7.02{(d) (1) through (i0) provide the technical standards upon
which classification of solid waste Facillties as open dumps
will be based. This statement has been revised to clarify
it in the final reguiations.

\p) Comments were received that Section 7.02(d) (1) concerning
the use of cover material be revised (1) to azply only to
tand dispesal facilities, and {2} to apply only where necessary
to protect public health. The department agrezes thzi Section
7.02(d} (1) snould be limited to apply only to solid waste
disposal facilities and has revised it accordingly. Cover
material is necessary to protect public health a2t soll
facilities. The department has revised Section 7.02{d}{1)
to indicate the public health protection purposes for

P
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A recommendation was made to delete Sasction 7.02{(d) (2} con-
cerning water poliution because it aftempts to reguiate ground
water quality when it Is reviewed under Section 7.02(d)(&).
The intent of Sectlion 7.02(d)(2) is to evaluate solid waste
facilities with regard to water poliution discharges. The
department does not view this section.as beyond its purview

or mission under the SWMA. Therefore thr proposed language
has been maintained.

Comments recammending clarificatieon of Section 7.02(d)(3)

have been accepted and included in the final regulations.

The comments clarify the approval authorities of the West
Virginia &ir Pollution Contrel Commission znd the department's
Divisicn of Forestry concerning open burning.

A standard eguivalent to the Federal standard expressed in

LO CFR 257.3-4 has been recommendad., The department considers
ground water quality a2t solid waste facilities a part of the
broader issue of unified statewide ground water quailty poiicy.
Statewide ground water cualiity policy Mas not been estabiished;
nor has the depariment sufficisntly evaluated this issue

vis a vis solid wastae facilities. Thereforse Section 7.02{d) (4)
has been reserved in the final regulations. The comment has
been taken under advisement by the department.

A recommendation was received to delete all references 1o

open burning inm the reguiations since the West Virginia Alr
Potlution Control Commissicon regulates burning of solid waste.
Oper burning of solid waste iz only included in Section
7.02(3) (3) of these regulations. The department consicers

open burning of solid waste 2w environmentally unsounc oractice
and adequate grounds for classification of 2 solid waste
Facillty as an open dump. Seciicon 7.02{d){(32) has been main-
tained in the final regulations.

A reccmmendation was made to indicat

e hazards to be evaluated
under Section 7.02(d)(7) to render it substantizlliy equivalent
to the Federal standars of 40 CFR 257.3-1. The department
concirs &nd has included the recommended language in the

fimal regulaticns.

it was also recommended that the Faderai definition of
"taking,” as usad in Section 7.02{(d)(8) be imcluded in that
section, The depariment alsc concurs with this recommendation
and has revised Section 7.02(d) {8} in the final regulations.
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(i) A sixty [(60) day pericd to estzblish compliance scheduis
terms and conditions was suggested under Secticn 7.03. The
derartment believes establishment of 2 minimum or maximum
period for establishing compliance activities and schedules
would limit the department’s flexibility in obtalning
compliance with the cpen dump prohibition of the SWMA. The
oroposad language has been maintained.

(i} A comment indicated that z three vear compliance pericd is
too long a period for such Tlagramt violations of the SWHMA
as open dumps. “Thls period is the maximum pariod aliowad by
the statute. The three year maximum compliance period recog-
nizes that many open dumps will require significant on-site
corractive actions, sufficient lead time to acquire funds
for such actions, or time to site and obtzin 2 permit for
replacement sclid waste Tacilities. The proposed languace
has been maintained in the Tinal regulations for those reasons.

on & - Permits By Rule

Sect]

Comments were recelved that gquestion the advisabiliiy of regulating
recycling Tacililties. The department’s response te this comment

has besn made above in the response to comments concerning Section 3.
The department agrees that recycliing facilities are to be encouraged
and has therefore made 2 simple, expeditad approval mechanism
available through Section 8.

A comment recommandad instituting the standards reserved as
Section .03 in these regulations. The department belisves that
such standards need to be evaluated in concert with the recvecling
industry of the State to assure that they are esquitable and well-
conceived. Resource limitations have precludad such an evaluation.
Therefore the reservation of Section 5.03 has been continued in
the Tinal regulations,

on 8 - Permit Review By The Director

General -

Comments indicated that the review of permits included in Section 9
is needless and will show the permitting process. = The SWMA

(Ssection 20-5F-4(b)) exprassly authorizes the Director te denv
permits issued by the division for certain causes. Section 3
interprets and establishes the basic process enabled bdv that secticn
of the SWMA.




Sectiaon 9.02 - Commzncement of Review of FPermit

Comments concerning

(a) The department
waste Tacility
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Issuance

this subsection included:

is better able to evaluate and monitor solid
effects than by individual comment.

{b) The Chief and Dirsctor should act in accord on permit
issuance.

(¢c) Establishing minimum condition under which the Director may
comnence & permit review is counter to the discretionary
Intent of the SWHMA.

(d) Imitiation of review of zn Tssuzd permit >ased on public
request should require that the requests show likely adverse
affects and whc may be affected.

The department has rzsponded by removing srooosed Section ©.02

and revising Section 2.01 5y astablishing 2 time frame in which
review of issued permits by the Director will occur. The time
frame include commencement of review within thirty (30) davs of
permit issuance by the division and completion of sueh review and
zction by the Director within ninmety (90} days cf permit issuance..
The department considers a ninety {%0) day review period sufficient
and believes prospective permitters shouid be given a specific
pericd for this action.

Proposed Section 9.04 and 9.05

Comments concerning Sactions ©.0& and $.05 include:

(a) PRequest for deletion of subsections 2.04(a), {d) and {e)
since the stated griteria are too broad, vagus, subjective,
and could ceause rejection of any or 211 solid waste facilicy

permits.

(b} Sectlons %.04 and 9.05 should be clarified to assure that
permits are denied by the Director only after he has per-
formaed 2 reviaw of the permit lssuad.

Tha depariment concurs with the recommendation to clarify the
timing of permit review ang action by the Dirscter. A revision
coembialng proposed Sections 9.04 and §.05 has tesn includad as
Section 9.03 in the final regulaticns.

The criteria or reasons which the Director may use for denial of
an issuad permit, civen in proposed Section 9,04, parzllel :the
language in the SWMA. The department has therefcre maintained
that language but transferred it to Séction 2.03(b).




L, Other Comments on Secticn §

{a})

A commentor suggested allowing the permitter to cperate the
permitted facility until the Director's decision is renderad.
The department does not belleve that any language in Section S
nrevents such interim oparation at the risk of the permitter.

A thirty (30) day period was recommended for compietion of
permit raview and action by the Director. The depar:iment
belleves that a maximum time pericd should be established
for such final action, but bellieves thirty {30) davys tc. be
too brief a peried in which to perform the task. The
department therefore revised Section $.01 to include a
maximum period of S0 days for completion of such 2 review.

Section 10 - General Administration and Enforcement

1. Section 10.01

(a)

{b)

A request was made to clarify the phrase ''any person responsi-
hie™ in Secticon 10.01(b). The department believes tha: thke
description of that . phrase is contained In Sesction 1.03
concerning the applicability of the reguiations as a whole.

No further clarification is reguired in Section 10.01(b).

|t was suggested that the phrase ''as the division may reascnabliy
recuire'’ in Section 10.01(b){(5) be moved to the next lime o
clarify 1ts Inclusiveness. The department cencurs and such
revision is Included in the final reguiations.

It was indicated that the powers, expressed in Section
10.01(b), to reguire actions will be tococ =xpensive for the
regulated community and redundant if the department will also
be performing monitoring and testing activities. The depart-
ment believes that these powers are necassary to obtzin an -
accurate record of facility perTormance, to adeguately enforce
the provisions of fhe SWHMA, The depariment doss not bzlieve
them te be expensive. The cepartment intends tc perferm ‘
monitoring and testing activitlies on an occasional basis to
support investigative activities only. Regular meonitoring

and reporting are considered, by the department, toc be the
responsinility of those opersting or responsible for the

solid waste facility.

it was recommenced that the phrase Y'at reascnable times’ ae
inserted in subsections 10.G1{c) {1}, {3) and (L&) anc the
ohrase 'YYat the depariment's sxpense'’ be inserted In sub-

section 16.01{(c)(2) (covering costs of obtaining cepies of

records). The department concurs and has made the recommendad
revisions in the final regulations.
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tt was indicated that the regulations cannot infringe upon

the right of an individual to require a search warrant. The
department concurs and does not belleve that these regulation
infringe on that right as stated previously.




