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RULE TITLE: Hazardous Waste Management

RULE TYPE: Legislative
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The attached rule censtitutes the official rule &dggied by the

Director, West Virginia Department of Natural Rescurces

on December 11, 1585 and filed with the Secretary of

State.

Y

Ronald K. Potesta
Directer
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305 . et e et
' o
ARCH A. MOORE, JR. December 11, 1985 , RONALD R, POTESTA

Governor

The Honorable Ken Hechler

Secretary of .State =

State Capitel, Suite 157-K
Charleston, West Virginia 25305 [ .~

Re: aApproved Rules: Chapter 20,
Article 5E, Series XIV,
Hezardous Waste Management
Dear Mr. Hechler:
Enclosed please find two copies of amendments to legislative
rules which were appﬂ'oved by the Director on December 11,
e85, LT T - : B ,
We are filing the same with the Legislative Rulemzking Review
Committee. If vou have any questicns, please contact Mr., Ron
Shipley at 348-2761. ,
Sincerely,

Morod £ 37—

Ronald R. Potesta
Director

RERP/rsb
Enclosure T R

ce:  Legislative Rulemaking Review Committee

Director

MICHAEL A. FOTODS
Peputy Director
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FISCAL NCTE FOR PRCPOSED RULES b
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Rule Title: _ Hazardous Waste Management
Type of Rule: XX Tlegislative Interpretive Procedural
Agency Dept. of Nat. Resources Address 1800 Wasghington Street,
Ezst, Charleston, W. Va. 25305
ANNUAL FISCAL YEAR
1. Effect of Proposed Inerease Decrease Current  Next Thereafter
Rule
Estimated Total Cost $ $ $ $ $

Peraonal Services

Current Expense : NO ESTIMATE
Repairs and Alterations

Equipment

Cther

2. Explanation of above estimates:

3. Objectives of these rules: To conform to EPA program.

4, Explanation of Overall Economie Impaci of Proposed Ruls.

A, Economic Impact on 3tate Government,

B. Economic Impact on Political Subdivisions; Specifiec




Industries; Specific groups of citizens.

C. Econemic Impact on Citizens/Public at Large.

Date: S 2 BE

Signature of Agency Head of Authorized Representative

fonatef K [frletc




DATE: December 10, 1985

iR EiL 1l W3
T0: LEGISLATIVE RULEMAKING REVIEW COMMITTEE *
FROM: Ronald A. Shipley, Spscial Assistant te the Dlrector “Gﬂ‘_“vd o ;;:h

Division of Regulatory Affairs
Department of Natural Resources

LEGISLATIVE RULE TITLE:
1. Authorizing statute(s) citation W. Va. Code Section 20-5E-6

2. a. Date filed in State Register with Notice of Hearing:

Qctober 3, 1985

b. What other notice, inecluding advertising, did you give of the
hearing?

Informal notice through Hazardous Waste Advisory

Committee; Chamber of Commerce: Director's Hazardous

Waste Task Group

c. Date of hearing{(s): November 18, 1985

d. ttach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached 11X No comments received

2. Date you filed in State Register the agency approved proposed
Legislative Rule fellowing public hearing: {be exact)

December 11, 1685

f. Name and phone number of agency person to contact for
additionzl information:

Ron Shipley, 348-2761

3. If the statufe under which you promulgated the submitted rules
requires certain findings and determinations to be made as a




A2

condition precedent to their promulgaticon: NA

a. Give the date upon which you filed in the State Register
a nctice of the time and place of a hearing for the taking of
evidence and a general description of the issues to be
decided.

b. Dztfe of hearing:

¢. On what date did you file in the State Register the findings
and determinations required tocgether with the reasons therefor?

d. Attach findings and dsterminations and reasons:

Attached
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6.1 Purpose, Scope and fppliecability

- 4

. .- Lbwrbrm t29m 00 A W T R . -
6.12 This Section establisnes standards and regulations Jfor '~
generaters of hazardous wastes,

6.1b & generator who treats, stores, or disposes of hazardous
waste on-site must only comply with the following subsections of
this Sectien with respect tfo that waste: §&.1.1 for determining
whether his waste is hazardous; 6.1.2 for obtaining an EPA
identificatiocn number; 6.4.1{c} and (d) for recordkeeping; 6.4.4
for additional reporting; and, if applicable, 6.5.2 for Farmers;
and 6.3.5 for accumuliation of hazardous waste.

# * * * *

6.4.3 Exception Reporting

£.4.3a & generator, who does not receive a copy of the
manifest with the handwritten signature of the autkerized
rpeppesonéabive owner or operator of the facility within 35 days
of the date the waste was zccepted by the initial transperter,
shall ceontact the transporter and/or the ownsr or operator of the
designated facility to determine the status of the hazardous
waste. ’

£.4.3b & generator shall submit an Exception Report to the
Chief 1If he has not received a copy of the manifest with the
handwritten signature of the owner or cperator of the designated
facility within forty-five (&85) days of the date the waste wzs
accepted by the initial transporter. The Exception Report must
include:

6.0.2.b.1 A legible copy of the manifest for vwhich the
generator does not have confirmation of celivery.

6.4.3.5.2 A cover letter signed by the generator or nis
autnorized representative explaining the efforts taken to locate
the hazardous waste and the results of those efforts.

6.4.3.2.3 In case of interstats shipments which originated
in the State for delivery to a designated facility in another
State, an additicnal ecopy of the Excesption Report will be
proviced To the Chief for transmittal to that Stats or EPA as
provided for in 40 C.F.R. Section 271.128(03(8).
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* * * * ®

Section 8 Standards for Owners and Operators of Hazardous Waste
Treatment, Storage and Dispesal Facilities

8.1 Ceneral, Purpose, Scope and Applicability

8.1.1 The purpose of thase regulations is to establish
minimum standards which define the acceptable management of
hazardous waste.

8.1.2 The standards in this section apply to owners and
operaters of zll facllities which treat, store, or dispose of
hazardous waste except as Section 8.1.5 provides otherwise.

8.1.3 The requirements of this seetion apply to a person
disposing of hazardous waste by means ¢f underground injection
only to the extent that they zare required to comply with certain
pertions of this section under the Underground Injecticn Control
Program establish pursuant to the Water Pollution Contrel Ack,
20-54, et seqg..

8.1.4 The requirements of this section apply to the cwner or
operator of a POTW whicn treats, stores, or disposes of nazardous
waste only to the extent they are included in a Hazardous Waste
Management Permit by Rule granted te such a person under Section
T1.6.

8.1.5 The requirements of this section do not apply to:

8.1.5a The owner or operator of a facility which treats or
stores hazardous waste, whieh treztment or storage meets the
criteria in Section 3.1.5{(2), except Lo the extent that Section
2.1.5(b} provides otherwise.

8.1.5b 4 generator acecumulating waste on-site in  compliance
with Section ©.3.5 provided the requirements of Sesctions 3.1.4
and 3.1.5 are complied with.

8.1.5¢ A farmer disposing of wate pesticides from his own
use in compliance with Section 6.5.2.

(]

8.1.5d The owner or operator of z teftally enclosed treztment
facility, as defined in Section 2.

8.1.%e The cwner or operator of an elementary neutralization




Dept. of Nat. Re
Leg. Ruie, 20-5E
Series XV, Sec. 8 (Emergency Rule--10/3/85)

unit or a wastewzter treatment unit as defined in Section 2.

8.1.5f A ctransporter storing manifested shipments of
hazardous waste in containers meeting the requirements of Section
65.3.1, at a transfer facility for a peried of ten {10) days or
less. ) -

8.1.5g Persons with respect to those aectivities which are
carried out to immediately contain or treat a spill of hazardous
waste, except that, with respeet o such activities, the
appropriate requirements of Sections 8.3 and 8.4 are applicable
to cwners and operators of treatment, storage and disposal
facilities otherwise subject to this section., (Comment: After
the immediate response activities are completed, the applicable
regulations apply fully t£o the managem2nt of any spill residue or
debris which is a hazardous waste uncder Section 3.)

8.1.5h The addition of absorhent material to hazardous wasite
in a container or the addition of hazardous waste to absorbent
materizal in a container, provided tnaft these actions occcur at the
time hazardous waste ig First placed in the container and Section
8.2.8 (b), 8.7.2 and 8.7.3 are complied with.  {GCemmenti---AfSer
the--ipmediazo--~responRse-acbivibies-are-completedy-5he-apalieable
pegulabions-apply-fuliy-59-the-AaAagomeRE-of-any-gpizt-residue-op
debris-whioh-i5~2-828ardous-wasse~under-8eekion-3+3

* * = * *®

8.2.4 Cenerzl YWaste Analvsis

8.2.4a.1 Before an owner or operator treats, stores, or
disposes of any hazardous waste, a detailed chemicazl and physical
analysis of a vrepresentative sample of the waste must be
obtained. At a minimum, this analysis must contain all the
information which mus:t. be krown to treat, store, or dispose of
the waste [n acecerdance with the reguirements of this secfion or
with the conditions of a permit issued under Section 11.00 of
these regulations. (Commant: Section 11.5 of these regulations
requires that the waste analysis plan be submitted with Part B of
the permit appliecation.)

8.2.4a.2 The analysis may include data developed under

Sectien 3 of these regulations, and existing puklished or
documented data on the hazardcus waste or c¢n hazardeus waste
generated from similar processes.
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8.2.4.a.3 The facility's records of analysis performed on
the waste before the effective date of these regulations, or
studies conducted on hazardous waste generated from processes
similar to that which generated the waste to be managed at the
facility, may be inciuded in the data base required to comply
with (al)(1) of this section. The owner or operater of an
cff-site facility may arrange for the generator of the hazardous
waste to supply part or all of the information required by (al)(1)
of this  section. If the gensrator does not supply the
infermation, and the owner or operator chooses Lo zacecept a
hazardous waste, the owner or operator 1s responsible for
cbtazining the information required to comply with this section.

B.2.4,2.4 The analysis must be repeated as necessary to
ensure that it 1s accurate and up-to-date. At 2 minimum, the
analysis must be repeated:

B.2.4.,a.4.1 When the owner or operator is notified, or has
reason to believe, that the process or cperation generating the
hazardous waste has changed; znd

8.2.4.a.4.11 For off-site facilities, when the results of
the inspection required in {a2){5) of this section indicate that
the hazardous waste recelived at the faclility does not mateh the
waste designated on the accompanying manifest or shipping paper.

8.2.4.a.5 The ocwner c¢r operator of an off-site facility must
inspect and, if necessary, znalvze each hazardous waste movement
received at the facility to determine whethsr it matches the
identity of the waste specilied on the accompanying manifest or
skipping paper.

8.2.4b The cowner or operator must develop and follow a
ritten waste analysis plan which deseoribes the proeceduress which
ill comply with (2) of this section. This plan must be kept at
he ility. A&t a minimum, the plan must speeify:

8.2.4.0.1 The parameters for wiich each hMazardous waste will

be analyzed and the ratiorale for the selection of the parameters

i,e., now analysis for these parameters will provide sufficient
information on the waste’s properties to comply with (a) of this
section).

8.2.%.5.2 The test methods which will te used to test for
these parameters.
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8.2.4.b.3 The sampling method which will be used to obtain a
representative  sample  of the waste to be analyzed. A
representative sample may be obtained using either:

8.2.4.5.3.1 One of the sampling methods described in
Gprpendix I of Section 3 of these regulations,

8.2.4.b.3.11 An eguivalent sampling method.

8.2.4,b.4 The freguency which the initial anzlysis of the
waste will be reviewed or repeated to ensure that the analysis is
accurate and up-to-date; and

8.2.4.b.5 For off-site facilities, the waste analyses that
hazardous waste generators nave agreed to supply.

§.2.4.0.5 Where applicable, the methods which will be used
to meet the additiconal waste analysis requirements for specific
waste management methods as specified in Sections 8.02.08 and the
fir Pollution Control Commission’'s Regulation XXV,

8.2.4.8ec For off-site facilities, the waste analysis plan
required In (b) cof this section must also specify the procedures
which will be used to inspect and, {f nescessary, analyze each
movement of hazardous waste recsived at the facility teo ensure
that 1t matches the identity of the waste designated on the
accompanying manifest or shipping paper. At a2 minimum, the plan
must describe:

8.2.0.c.1 The procedures whnich wWill be used to determine the
identity of each meovement of waste managed at the facility. '

8.2.4.¢.2 The sampling methed whieh wi
representative sample of the waste to . be
identification method includes samplin

te used to obtalin a
idencified, 1f the

8.2.5 Security

8.2.5a The owner or ocperator must prevent the unknowing
entry, and minimize the pessitilify for the urauthorized entry,
of persons or livestock onto the active portion of the facility,
unless 1% can be demonstrated to the Chief that:

8.2.5.a.1 Pnysical contact with the waste, structures, or
equipment within the actlive georticen of the facility wili nec
injure unknowing or unauthorized persens or livestock which may
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enter the active peortion of a facility.

8.2.5.a.2 Disturbance of the waste or equipment, by the
unknewing or unauthorized entry er-of psrsons or livestock onto
the active portisn of a facility, will not cause a viclation of
tne requirements of this section.

8.2.5.a.3 The owner or operator who wishes to make the
demonstration referred Et¢ zbove must do sc with Part 3 of the
permit application,.

8.2.5b Unless the owner or operator nas made & successiul
demonstration under paragraphs (a)(1) and (a)(2) of this section,
a facility must have:

8.2.5.b.1 A& twenty-four hour surveillance system (e.g.,
television menitoring or survelllance by guards or facility
perscnnel) which continucusly menitors and contrels entry onto
the zcetive portion of the faclility or;

8.2.5.b.2.1 &n artificial or naturs physical barrier ({(e.g.,
a fencz in good repair or a fence combined with a cliff), which
completely surrounds the active portions of the facility; and

8.2.5.0.2.11 4 means to control entry, it a2ll times, through
the gates or other entrances te the active portion of thes
facility ({e.g., an attendant, television monitors, lgcked
entrance, or c¢ontrolled roadway access to the facility).

8.2.5.b.3 The requirements of ({b) of this . section are
satisfied LI the Cfacility or plant within which the active
pertion 1s located itself nas 2 surveillance system, ¢Or a barrier
and a means to eenitrol entry, which complies With the
requirements of (bB){1) or (b)(2) of this section.

8.2.5.c Unless the owner or operator has made a successful
demonstration under ({a}(1) and (z2)(2) of this section, a sign
with the Legend, "DANGER - UNAUTHORIZED PERSONNEL KEEP OUT,'" must
be posted at each entrance to the active portion of a facility,
and at other locations, in sufficient numbers to 5e seen from any
appreach to  this active.portion. The legend must be written in
English and In any ofher language predominant In the area
surreunding the facility, and must be legible from z distance of
at least twenty-five (25) feet. Euisting signs with a legend
otrer than “DANGER - UNAUTHORIZED PERSOMNEL XEEP CUT" may 2e used
if the legend on the sign Incdicates that only authorized
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personnel are allowed Lo enter the active portion, and that entry
onto the active portion can be dangerous.

8.2.6 General Inspection Recuirements

3.2.6a The owner or cperator must inspect the faeility for
malfurnctions and detericration, operator errors, and discharges
which may be causing - or may lead to:

8.2.6.a.1 Release of hazardous waste constitusnts to the
environment; or

§.2.6.2.2 & threat to human health. The owner or operator
must conduct these inspecticns often enough to identify problems
in time to correct them before they harm human health cor the
environment.

8.2.6.b.1 The owner or operator musi develop and feollow a
Wwritten schedule for inspecting monitoring ecuipment, safety and

emergeney equipment, Security deviges, and operating and
structural equipment {such as dikes and sump pumps) that are
important ko preventing, detecting, or responding to

environmental or human health hazards.
8.2.6.b.2 This schedule must be kept at tne faeility.

§.2.6.b.3 The schedule must identify the types of problems
{e.g., malfunctions or deterioration) which are to be locked for
during the inspscticn (e.g., inoperative sump pump, leaking
fitting, eroding dike, ete.).

8.2.6.b.% Trne frequency of inspection may vary for the items
on the schedule, However, it snould be based on the rate of
possinle deterioration of the equipment and the probability of an
environmental or human health incident if the deterioration or
malfunction Qr any operator error goes undetected Dbetween
inspections. Areas subject to spills, such as loading and
urnleading areas, must ke Iinspected daily when in use. At a
minimum, the inspection schecdule must include the terms and
frequencies called for in Sectiens 8.7.%, &,8.4, 8.9.5, 8.10.5,
and &.11.3 where applicable.

8.2.6.b.5 & copy of the inspection schedule as reguired by
Section 8.02.06(b) must be stbmitted to the Chief with Part B of
the permit application to ensure that it adequately protects
numan hezltn and the environment. As part of this review, the
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Chief may modify or amend fthe schedule as may be necessary.

8.2.6c The owner or operator must remedy any deterioration
or malfunction of equipment or structures which the inspectlion
reveals to ensure that the problem does not lead to  an
environmental or human health hazard. A schedule for remedial
action may be allowed by the Chief. Whers a nazard is imminent
or has already occurred, remedial action must be ‘taken
immediately,

8+3.2.6d The owner or operator must record inspeetions in an
inspection log or summary., Tnese records must be kept for the
life of the facility. At a2 minimum, these records must ineclude
thne date and time of the inspection, the name of the inspector, a
notation of the observations made, and the date and nature of any
repairs or other remedial actions.

* * * ¥ *
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8.5 Manifest System. Recordkeeping, and Reporting

* * #* * *

8.5.3 Manifest Discrepancies

8.5.3a Manifest discrepancies are differences between the
quantity or type of hazardous waste designated on the manifest or
shipping paper, and the Qquantity cor type of nazardous waste a
facility actually resceives, Significant discrepancies in
guantity are:

8.5.3.2.1 For bulk waste, variations greater than 10 percent
in weight, and

8.5.3.a2.2 For batch waste, ar any variation in piece count,
such as a discrepancy of oré drum in a trucklead.

Significant discrepancies in type are obviocus differences
which c¢an be discovered by inspection or waste analysis, such as
waste solvent substituted for waste acid, or texlie constituents
not reported on the manifest or snipping paper.

8.5.3b Upon discovery a significant discrepancy, the owner
or operator must attempt to reconecile the discrepancy with the
waste  generator  or transperter (e.g., with telephone
conversaticns). If the discrepancy 1is not resolved within 15
days after receiving the waste, the owner or operator must
immediately  submit te the Chief a letter describing the
discrepancy and attempts te reconcile it, and a copy of the
manifest or shipping paper at issue.

¥® * * * ®
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8.6.1 Applicability

Except as Section 8.01 provides otherwise:

B8.6.12a Sections 8.6.2 - B8.6,8 and 15.1 (which concern
closure) apply fo the owners and operators of all hazardous waste
management facilities; and

8.6.1b Secticons 8.6.2 - 8.6.8, amd 15.1 and 15.3 (which
concern ‘post-closure care) apply to the owners and operators of
all hazardous waste disposal facilities.

8.6.8 Post-Closure Plan;fmendment of Plan

B.6.82 The owner or operdtor of a disposal facility must
have a written post-closure plan. The plan must be submitted with
Part B of the permit application and approved by the Chief as a
part of the permit issuance proceeding. The  approved
poest-closure plan will become a condition of any permit issued. A
copy of the approved plan and all revisions must be kept at the
facility until the post-closure care period begins. This plan
must identify the activities which will be carried con after
closure and the frequency of fhese activities, and irclude at

least:

8.6.8.a.1 A description of the planned groundwater
monitoring activities and frequencies at which they will be
performed. o

8.6.8.a.2 & description of the planned maintenance .
activities, and frequencies at which they will ke performed, £o
ensure: -

B8.6.8.2.2.1 The integrity of the cap and final cover or
other confainment structures where applicable; and

8.6.8.a.2.11 The function of the facility monitoring
eguipment,

8§.6.8.2.3 The name, zddress, and phone number of the person
or office Lo contaet about the disposal facility during the
post-closurs period. This person or office must keep an updated
post-closure plan during the post-closure peried.

8.6.8b The owner or cperator may amend the post-closure plan
at any ¢Gtime during the active life of the disposal facility or
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during the post-closure care pericd. The owner or cperator must
amend the plan whenever changes in cperating plans or facility
design, or events which occur during the active 1life of the
facility or during the post-closure period, affect t{he
post-closure plan. This plan must be amended whenever there is a
change in the expected year of closure,

8.6.8¢c When a permit modification is requested during the
active life of the faclility tc authorize a change in operating
plans or facility design, modifiication of the post-closure plan
must be requested at £the same time. In all other cases, the
request for modification of the post-closure plan must be made
within sixty (60) days after the change in operating plans or
facility design or the events which affect the post-closure plans
ocecur.
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8.7 Use and Management of Containers

8.7.1 Applicability

The regulations in this section apply to owners and
operators of all hazardous waste management facilities that store
containers of hazardous waste, except as Section 8.1 provides
otherwise., (Comment: Under Secticns 3.1.6 and 3.4.4(e} if a
hazardous waste 1s emptied from a ccntainer the residue remaining
in the container is not considered a hazardous waste if the !
containertis "empty" as defined in Section 3.7.6. In that event,
management of the container is exempt from the requirements of
this section.)
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8.8 Tanks

8.8.4 Inspections
8.8.4a The cwner or operator must inspect:

8.8.4.a.1 Overfilling control eguipment (e.g., waste feed
cut-off systems and by-pass systems) at least once each operating
day to ensure that it is In good working order,

8.8.4.a.2 Data gathered from monitoring equipment (e.g.,
pressure and temperature pgauges) where present, at least cnce
each operating dav te ensure that the tank 1Is being operated
accerding to design.

8.8.4.a.3 For uncovered tanks, the level of waste in the
tank, at least once each cperating day to ensure compliance with
Sesticn 8.8.3(b).

8.8.4.a.4 The construction materials of  above-ground
perticens of the tank, at least weekly to detect corrosion cr >
erosion and leaking of fixtures and seams.

8.8.4%.a.5 The arez immediately surrcunding the tank, at
least weekly, to detect obvious signs of leakage (e.g., wet
spots, or dead vegetaticn).

8.8.4b s part of the inspection schedule required in
Section 8.2.6(b) and in addition to the specific requirements of
(a) of this section, the owner or operator must develop a
schedule and procedure for assessing the ceondition of the tank.
The schedule and proesdure must e adeguate to detset cracks,
leaks, corrosion and erosicn which may lead to ecracks or leaks,
or wall thinning to less cthan the thickness required under
Section 8.8.2. Procedures for emptying a tank to allow entry and
inspection of the Interior must be established when necessary to
detect corrosion or erosion of the tank sides and bobtom. The
frecuency of these assessments must be based on the material of
construction of the tank, type of corrosion er srosion protection
used, rate of corrosion or erosion observed during previous
inspections, and the chnracteristics of the waste being treated or
stored. ’

8.8.%c As part of the contingency plan required under
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Section 8.4 the cwner or operator must specify the procedures to
be used to respond to tank splills or leakage, ineluding
procedures and timing for expediticus removal of leaked or
spilled waste and repair of the tank.

* * * * #*

4
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8.9 Surface Impoundments

L # * * "

3.9.2 Cenerzl Design Requirements

8.9.2a A4 surface Impoundment must be designed and
constructed to previde maintenance of suffiecient freeboard, and
to prevent overtopplng resulting from wave or wind action, normal
and zbnormal operation, malfunctions or level controllers, alarms
and other equipment, precipitation and human error or any
combination therecof. The freeboard shall not bs lass than €0
centimeters (2 feel); or an amount of freeboard other than &C
centimeters based on documentation acceptable to the Chiefl that
the specified amount of freeboard will prevent overtopping.

8.9.2b & surface impoundment must be  designed and
constructed so that any flow of waste into the impoundment can be
immediately shut off In the event of overtopping or liner
failure.

8.9.2c 4 surface impoundment must be designed and
constructed to prevent discharge into or on the land, and %o
waters of the 3tate {except discharges authorized by an NPDES
permit during the life of the impoundment) by use of a liner
system and leachate detection, collection and removal system
which complies with Section 8.9.4, except as provided in (f) of
this section.

8.9.2d Dikes must be designed and constructed with
suffi¢gient  structural integrity to prevent massive fallure
without dependence on any liner system included in the surface
impoundment design.

8.9.2e 4 leachate cetection, collection, and removal system
must be designed and constructed so that liquid will Tlow freely
from the collection system to prevent the c¢reation of pressure
head within the collection system in excess of that necessary to
cause the liquid to flow freely.

8.9.2.F.1 Existing facilities are exempt from the Iirpes
requirements outlined in Sections B8.9.2(c), (e}, 8.9.4{a)(1),
(e), (d), 8.9.6, 8.9.105-4£2% (c){2) ard (d)f23;¢eréi}-ard-£aiildy,
provided that parzgraph (2) of this sectien is complied with.

8.9.2.f.2 Thne Owner or cperator, in order £o gualify for the
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exemption in {3) above, must demonstrate that statistically
significant increases of nazardous constituents do net occur in
the groundwater or surface water during its zctive 1life zand the
pcst closure period, except as provided in {f)(&) of this
Secticn.

8.9.2.f.3 If statistically significant increases of
hazardous constituents are detected zas ouilined in Section
8.13.8(d) in the groundwater bensatn the facility {(ineluding the
regulated unit} the owner or opsrator must comply with the
corrective action outlined in Section E&,13.9 ({if ground water
contamination has besn determined).

§.9.2.£.4 If the owner or opsrator determines that the
corrective action program being implemented under Sesction 3.12.09
is insufficient for causing cessation of hazardous waste
constituents migration, then the unit must be cleosed. However,
if it 1is determined that the corrective action will adequately
arrest and remove the contamination, the owner may cnoose cne of
the four options which Wwill become part of the conditions of the
permit:

8.9.2.f.4.1 Retrofit the unit with liners; 1in accordance
Wwith Seetion 8.9.4(z2){(1);

§.9.2.f.4.11 Stop the leak;

§.6.2.r.L.1ii Continue the operation of the unit, (while
concurrently develop/implemencing an alternate treatment, storage
or dispecsal methed}, for a period of five years at which time ths
unit must be closed; or

8.9.2.f.4.1v Continue the operation of the unit provided a
deronstration can be made and zpproved by the Chie® that no
adverse impact Lo numan hezalth or to the environment will resuls
from the continued operation of the unit during the active life
and closure and pest-closure period, provided that the facility
centinues to eomply with an approved corrective action program,

Such demeonstration must ineclude and discuss the following:

8.9.2.f.4.1v.& Potential adverse affects on groundwater
guality, considering:
! lcal and chemical characteristics of

8.9.2.5.iv.4.1 Th i
£ ' ed unit, inecluding its potsntizl for

the waste In

migration;
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8.9.2.f.4.iv.5.2 The hydrogeological characteristics of the
facility and surrcunding land;

8.9.2.£.4.1v.A.3 The quantity of ground water and the
direction of ground water flow;

8.9.2.8.4.1v,A.4 The preximity and withdrawal rates of
ground water users;

8.9.2.f.4.iv.A.5 The current and future uses of ground water
in the area;

8.6.2.f.4.iv.A.6 The existing gquality of ground water,
ineluding other sources of contamination and their cumulative
impact on the ground water quality;

8.9.2.7.4.1iv.A.7 The potential for health risks caused by
human exposure Lo waste constituents;

8.9.2.F.iv.A.8 The potential damage to wildlife, crops,
vegetation, and physical structures caused by exposure oo waste
constituents;

8.¢.2.f.L.iv.A.9 The persistence and permanence of the
potential adverse effscts; and

8.9.2.f.4.iv.B Potential adverse effects on hydraulically
connected surface water guality, considering:
L]
8§.9.2.f.%,iv.3.1 Tne volume =and physical and chemical
characteristics of the waste in the regulated unit;

8§.9.2.¥.4.1iv.B.2 The hydrogeological characteristics of the
faeility and surrounding land;

8.9.2.f.1v.B.3 The quantity and quality of ground water, and
the direction of ground water flow:

8.9.2.2.4.1v.B. 4 Tne patterns of rainfall in the region;

8.9.2.r.4.1v.B.5 The proximity of the regulated unit to
surface. waters;

8.9.2.f.4.iv.B.6 Tna current and future uses of surface

waters in the area and any water gquality standards established
for those surface waters:
- ?
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8.9.2.F.4,iv.B.7 Tne existing quality of surface water,
including other sources of contamination and the cumulative
impact on surface water quality;

8.6.2.F.4,1iv.3.8 The potentizl fer health risks caused by
human exposure to waste constituents;

B8.9.2.£.4.iv.B.% The potential damage to wildlife, crops,
vegetation, and physiecal structures caused by exposure to wastge
constituents; and

8.6.2.f£.iv.8.10 The persistence and permanence of  the
potential adverse effects. :

8.5.2.8.4.iv.C In making any determination under paragraph
(4) of this section cencerning the us2 of ground water in the
area  around the  facility, the Chief will consider any
identification of underground sources of drinking water and
exempted aguifers made under the West Virginia Administrative
Regulations of the State Water Resources Board Chapter 20,
Article SE, Series IX (1983).

* * * * #

8.3.4 Specific Design Recuirements

8.9.4a A surfzce impoundment must be designed to prevent
discnarge Into the land, and State waters during lts lifes and
must have: .

5.9.4.a.1 A doub
constructed, and inst

le liner  system that is designed,

alled te prevent any migration of wastes
and/or leachate out of the impoundment to the  adjacent
subsurface, soil or groundwater or surface waber at any time
during the cperating life, closure (and the post closure periocd
whers applicable) of the impoundment. The primary liner {i.e. --
the liner in contact with the waste) must be constructed of
materials_ that prevent wastes and/or leachate frocm passing inte
the liner during the operating life, closure (and the post
closure pé¥iod whers applicable of the faecility., All liners must
be: '

8.9.4.2.1.1 Constructed of materizls that are chemically
resistant to the waste and leachate expected Lo be generated and
of sufficient strength and thickness o pravent failure due to
pressure  gradients  {including static head . and external
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nhydrogeologic forces), physical contact with the waste and
leachate to which they are exposed, climatic conditions, the
stress of installation, and the stress of daily operation. The
liner will be tested £f{or compatibility with the waste and
leachate expected to be generated to determine possible effects
on the liner materials prior to installation.

8.9.4.2.1.1i Placed upon a foundation or base capable of
providing support to the liners and resistanee to pressure
gradients above and below the liners to prevent failure of the
liners due to settlement, compression, or uplift; and

8.9.4.2.1.1i1 Installed £to cover all surrounding earth
likely to be in contact with the waste and leachate; and

8.6.4,a.1,iv Constructed to be free of lenses, cracks,
channels, holes, or other structural nonuniformities; and

8.9.4.a.1.v If a soil-based or admized liner is to bpe used
as the secondary liner (i.e. -~ the liner underneath the primary
liner), then such liner must be at least 90 centimeters {3 feet)
thiek with a mazimum saturated hydraulic conductivity of nomore
than 1 £ 10-7 cm/sec.throughout the total thickness and area of
the liner;

8.9.4,2.2 The impoundmsznt (inecluding the base of the lower
most liner components) must he located at a minimum of 3 feet
above Ethe highest know seasonal water table elevation, This 3
foot distance may be achieved by elevating the surface
impoundment artificially or by the non-mechanical lowering of the
water table at the loecaticn. However, no mechanical means (l.e.
- pumps) may be used to lower the water table. 41l plarns for
alteration of the water level must be approved by the Chief and
will become a part of the hazardous wWaste management permit.,

8.9.4.a.3 A leachate detszection, collecticn and removal
system benegath the liner(s) in contact with the waste (i.e. -
must be situated between the lirers in the double Lliner system)
to detect, contalin, oollect and remove any discharge from the
liner(s) in contacht wWith the waste.

8.9.4b Earthen dikes must have a protectlive cover, such as
grass, or rock te minimize wind and water ercsion and to preserve
the structural integrity of the dike.

8.G-Le-A-licer-sy55em-aAd-ieaehase-de5aabiogy-eatleasion-ane
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8.9.4c 4 leachate detection, collection and removal svstem
beneath the liner in contact With the waste (i.e. must be
situated between the liners in the double liner svstem) to
detect, contain, collect and remove any discharge from the liner
in contact with the waste at anyv time during the cperating life,
closure (and the post closure period where applicable) of the
impoundment.

8.5.4d The owner or operator and a registered prefessional
engineger must submit to the Chief a certification that the
facility nas been designed and constructed in compliance with
Section 3.9.4 prior to placement of wastes into the impoundment.

8.9.5 Idscections and Testing

8.6,5z During construction or installation, liner systams
must be inspected for uniformity, damage, and imperfections
(e.g., holes, cracks, thin spots, and foreign materials).

8.9.5.a.1 Soil based and admixed liner systems must be
tested for compaection density, moisture content, permeability,
and inspected for imperfections ineluding lenses, cracks,
channels, roof holes or other structural nen-conformities that
may cause an increase in the permeability of the liner; and

8.9.5.2.2 Manufactured 1liner materials {e.g., membranes, -
sheets, and coatings) must be inspected to ensure tight ssams and
Jjoints and the zbsence of tears or blisters.

8.9.5.a2.3 Upon discovery of such imperfections, the repair
of the liner must be completed prior to placement of the wastes
intc the impoundment.

8.9.5.2.4 The leachat detectlion, collection and removal . _
system must D& inspecte for cracks, preaks, loose seams and
joints, clogging, areas of structural stress, and any other
faults or conditicns which may result in collzpse or lzilure of
the system.

o0

3.9.5.a4.5 Rasults of such

=
certified in writing by a2 registered

ts and repairs must be
r

s
professional engineer.

8.9.5b The owner or operator must inspect:

20
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8§.9.5.b.1 & surfzce impouncment (including the leachate
detection, collection and removal system) at least once each day
to ensure compliance with Section 8.09.03(a), (b) and {e¢) and to
detect any leaks or cther failures of the impcundment.

8.9.5.5.2 Each surface impoundment, including dikes, berms,
and vegetation surrournding the dike, at least cnee a week and
after storms to detect any evidence of or potential for leaks:
from the impoundment, erosion of dikes, and to ensure compliance
with Section 8.9.32(d).

8.9.5c The structural integrity of any dike, including that
pertion of any dike which provides freseboard, must be certified
against massive failure by a registered professicnal engineer
pricr o the issuance or vreissuance of a permit; or if the
impoundment is net in service and has not been inspected and
maintained as required under Section 8.09.05(b), prior toc being
placed in serviee and after construction or prior to being
returned to sesrvice,

8.9.5.c.1 In certifying the structural integrity of the dike
it must be established that the dike will withstand:

8.9.5.c.7.1 The stress of the pressure head of liguids
placed into the Impoundment;

8.9.5.c.1.11 The weakening effsct of esarth materials being
scoured due to lsakage from the impoundment through and under the
dike without relying on any liner system;

8.9.5.¢c.1.11i The weakening effesct of sarth materials being
scoured due to leakage from the impoundment through and under the
dike assuming leaks develop in the liner system; and

8.9.6<5.c.1.iv The weakening effect of any piping ineclided
in the impoundment's construction.

8.9.6 Liner System Repairs, Contirmeesncy Plans

8.9.6a Wnensver there is any indication of a possible
fallure of the liner system, thal system must be inspected in
accordance with the provisions of the liner system evaliation and
repair plan required oy (d) of this section. Indications of
possible failure of the liner system irclude at least an
urplarned and neon-sudden crop In licuid level in the impoundment,
liguid detecticn in the leachate dstection system, evidence of
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lezkage or the potential for leakssge in the dike, erosion of the
dike, apparent or potential deferioration of the liner(s) based
on observation or test samples of the liner materials, any
mishardling of wastes placed n the impoundment and foreign
objects in the impoundment,

8.9.6b Whenever there 1s a positive indication of an
unplanned sudden drop in liquid level in the impoundment, or
active leskage through the dike, the limpoundment must pe removed
from service,

8.9.6c If the surface impoundment must be removed Ffrom
service as required by (b) of this section, the owner or operator
must:

8.9.6.c.7 Immediately shut off the flow or stop the addition
of wastes into the impoundment.

8.9.6.c.2 Immediately contain any surface leakage which has
cecclarred or is occurring and causs such leak(s) to be stopped.

8.9.6.¢.3 Immediately notify the Chief thnrough the Division
of Water Resources' cmergency Notification Number 1-800-642-307H.

8.9.6.c.4 If all leaks specified in (b) of this section
(including leaks not evident at the surface) cannoi be stopped by
any other means, empty the Impoundment.

8.9.6.c.5 Within 15 days after detecting the leak, submii %o
the Chiaf a written repcrt of the problem and corrective measures
taken.

8.9.6.c.6 Take any other steps riecessary to stop or prevent
catastrophic failure,

8.9.6d As part of the centingency plan reguired in  Section
8.04, the owner or operator must specify:

8.9.6.4.1 & procedure for complyving with the requirements of
{¢) of this section; and

8.9.6.d.2 4 liner system repalr plan deseribing testing and
menitoring ftechniques; procedures to be followed to evaiuate the
integrity of the Iiner system in the event of a possible failurs;
a schedule of aections tc be tzken in the event of a possible
fzilure; and a description of the repair technigues to be used in

22
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the event of leakage due to liner system failure or deterioration
which deces net require the impoundment te be removed fronm
service. :

8.9.6e No surface impoundment that has been remcoved fronm
service in accordance with (b} of this section may be restored to
service unless: :

8.5.6.2.7 The liner system and leachate detecticn,
cellection and remeval system has been repaired; and

8.9.6.e.2 The 1liper system and the leachate detection,
eollection and removal system has been re-certified by a
registered professional engineer as meeting the design
specifications approved in the permit.

8.5.6f 4 surface impoundment that has hbeen removed f{rom
service in accordance with (b} of this section znd that is not
being repaired must be closed in acecordance with Sectlon 8.09.07.

8.9.6g AlL wastes removed from the Impoundment must >e
managed as a hazardous waste in compliance with all applicable
requirerents., Any polnt source discharge to waters of the tate
is subjeet to the reguirements of the Water Pollution Control Act
and all regulations promulgated thersunder,

8.9.7 Closure

B.9.7a2 At closure, all hazardeous waste and hazardous wasiz
residues must be removed from the impoundment (except as provided
in Section 8.09.10). Any component of the surface impcundment or
any appurtenant structures cr ecuipment {e.g., discharge
platforms and pipes, baffles, skimmers, aeratcors, or cther
equipment) econtaining or contaminated with hazardous waste or
nazardous waste residues must be decontaminated or removed.

8.9.7b At closure, as throughout the operating period,
unless the owner or operator can demenstrate in accordance with
thess regulations that the waste removed from the surfzace
impoundment 1s not a hazardous wsste, the owner or opsrator
hecomes a generator of nazardcous weste and muskt managse it in
accordance wWith all applicable regquirsments.

or who plans to elose a  sur
ne lirer recuirements pursuant
lons musec:

LY
+
=

8.9.7¢ 4n ouner or opsra:
impoundment exsmoted from &
Section §.9.27 of these regula
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1. Prepare 2 contingent plan for complving with Sections
8.9.10(a) (1), {a){2) and (b) of these regulations in case not all
confaminabted subsolls can be practicably removed at closure: and

2., Prepare 2 continsgent post-glosure vlan for complying
with Seckion 8.35.10c, except paragraph ¢.2 of these regulaticons
in case not all contaminated subscils can be practicably removed
at closure. - - .

8.9.10 Additional Regquirements for Impoundments Used for
Disposal of Hazardous Hastes

In addition to all the other requirements of this sections.

8§-0-10a-The-ownep-gr-operabor-desiping-5--teave--wagses--4n
place--iR--aR--iEBOEREMER5~-H50R--2=058Fe7-~FUSE-~20MBaAy-wikR-5he
foliewinrg-as-part-of-the-elosuPre-preceduress wWhNen an  owner or
operator lezves wastes, or waste residues or contaminated
materials in place in an impoundment upon celosure he must  comply
with the followinz as part of the closure procedures:

8.9.10.2.1 Eliminate the free 1liquids contained in the
impoundment by removing the ligquid wastes and by solidifying the
remaining wastes and waste residues left in place;

8.9.10.2.2 Stabilize the remaining wastes to a bearing
capacity sufficient te suppert the final cover;

8.9.10b Pricr to beginning the post closure period, the
owner or “Sperator must cover the Impoundment with & final cover
designed and constructed to:

8.9.10.9.1 Provide long-term minimization of migretion of
liguicds through the clossd impoundment;

§.5.10.5.2 Funetion with minimum maintenance;

8.9,10.5.3 Promote drairzge and minimize erosion or abrasion
of thne cover;

3.9.10.b.8 Sccommodate setiling and subsidence sc  that the
cover's integricy 1s maintalinad; and

8.9.10.b.5 Have a permeabliity less than or equal to the

24




LI

qDept. of Nat. Res.

Leg. Rule, 20-5E
Series XV, Sec, B (Emergency Rule--10/3/85)

least permeable component of the liner system or 1 x 10-7 cm/sec
whichever value 1s less.

8.9.10.c After final closure, the owner or cperator must
comply with all post c¢losure requirements contained in Section
8.6.7, 8.6.8, and 13.00, 15.1 and 15.3 including maintenance and
monitoring throughout the post closure period (specified in the
permit under Secticn 8.6.7). The owner or cperator must:

8.9.10.c.1 Maintain the integrity and effectiveness of ths
cover including making repairs tc the cover as necessary Lo
correct the effects of settling, subsidence, erosicn, or other
events;

8.9.10.c.2 Continue to operate the leachafie collection and
removal system feor the entire post closure period: '

8.9.10.¢.3 Maintain and moniter the groundwater moritering
system and comply with all other applicable reguirements of
Secticn 8.13 of these regulations;

8.9.10.ec.4 Prevent run-on and run-off from eroding or
otherwise damaging the cover; and

8.9.10d¢ During the post closure nperiod, the owner or
operator must:

8.9.10.4.1 Inspect daily and maintain the leachate
detfection, collection and removal system. If leachate 1is
detected in the detection system between the liners, the owner or
operator must:

8.6.10.d.1.1 Immediately notify the Chief through the
Division of Water Resources' Emergency Notification DNumcer
1-800-642-2074.

8.9.10.d.1.11 Within 15 days after detecting the leak,
submit to the Chief =2 written report of the problem and
corrective measures talken.

e
o

8.5.10.d.2 Unless the owner or operator 2an demonssrate
otherwise, the leachate must 5e manzged as a hazardous waste in
accordance with all regulations governing the generation of such
wastes. ST ) :

§.9.10.4.3.If it is determined that the liner(s) is lezkirg,
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the owner or operator must begin the remedial actions set forth
in the contingency plan specified in the permit which shall at
least iInclude plilans for repairing the breach in the liner and
preventing the continued migration of the leachate,
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Seation 8.10 Waste Piles

8.10.1 Applicability

8.10.7a The regulations in this section apply tc owners and
operators of facgilities that store or treat hazardous waste in
piles, except as Section 8.1 provides otherwise.

8.10.1b {Reserved)

8.10.1¢c Qwners and operators of waste piles used to store or
treat only hazardous wastes that do not contain free liquids are
not subject to regulation under Sections 8.10.2, 8.1C0.3, 8.10.4,
49-5- and 8.10.6 with respect to these piles, provided that:

8.10.1.¢.1 Liguids or materials containing free liquids are
net placed in the pile;

8.10.1.¢.2 The pile is inside or under a structurs that
provides protection from precipitation s¢ that nelther run-off
nor leachate is generated;

8.10.1.¢.3 The pile is protected from surface water run-on
by the structure or in some other manner;

§.10.1.¢.4 The pile is designed and operated to control
dispersal of the waste by wind, where necessary, by means other
than wetting;

8.10.1.c.5 The pile will not generate leachate through
decomposition or other reactions; and

8.10.1.¢c.6 The pile does not discharge hazardous wastes inte
State waters,
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8.11 Landfills

* * * * #*

8.11.2 Design and Qperating Requirements

8.11.2a 4 landfill must have:

8.11.2.a.1 A double liner system that is designed,
constructed, and iInstalled to prevent any migration of wastes
and/or leachate out of the landfill te the adjacent subsurface,
soil or groundwater or surface water at any time during the
operating life, closure and <the post closure period of the
landfill. The primary liner (i.e. -- the liner in contact with
the waste}, must be constructed of materials that prevent wastes
and/or leachate from passing inte the liner during the cperating
life, clesure and the post closure period of the facllity. All
liners must be:

8.11.2.a.1.1i Constructed of materials that are chemically
regsistant to the waste and leachate expected to be generated and
of sufficient strength and thickness to prevent failure due to
pressure  gradients {including static head and external
hydregeologie forees), pnysical contact with the waste and
leachate installation, and the stress of daily operation. The
liner will be tested for compatibility with the waste and
leachate expected to be generated to determine possible effects
on the liner materlials prior to installation.

B.171.2.a.1.1i1 Placed upen a foundation or base capable of
providing support to the liners and resistance Lo pressure
gradients above and below the liners to prevent failure of the
liners due to settilement, ccmpression, or uplift;

8.11.2.a.1.1iii Installed to cover all surrounding earth
likely to be in contact with the waste and lzachate;

8.11.2.2.1.1v Constructed to be free of lenses, cracks,
channels, holes, or other structural nonuniformities; and

8.11.2.a.1.v If @ soil-based or acdmixed liner is to be used
as the secondary liner (i.e. -- the liner underreath the primary
liner), then such liner must be at least §0 com (3 feet) thick
with a mazimum saturated nydrzulic conductivity of no more than 1
2 10-7 cm/sec throughout the total thickness and area of the
liner;
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8.11.2.2.2 A leachate collection and removal  system
immediately above the primary liner that 1is designed,
constructed, maintained, and operated to collect and remove
leachate from the landfill. The Chief will specify conditions
for design and operation in the permit to ensure <that the
leachate .depth over the liner does not exceed 30 cm (one foot).
The leachate cellection and removal system must be:

8.11.2.a.2.1 Censtructed of materials that are:

8,71.2.a.2.1.4 Chemically resistant tc the waste managed in
the landfill and the leachate expected to be generated; and

8.11.2.a.2.1.B Cf sufficient strength and thickness to
prevent collapse under the pressurss exzerted by overlying wastes,
waste cover materials, and by zanyv equipment used at the landfill;
and

8.11.2.a.2.11 Must be overlain by z graded granular material
assuring a hydraulic conductivity of 1 ® 10-3 cm/sec placed with

Al i

a ninimum slope of 2%,

8§.1t.2.a.2.11i Designed and operated to function without
clegging through the operating 1life and scheduled closure and
post closure period of the landfill.

8.11.2.a.3 & leachate detection system must be <designed,
constructed, maintained and operated between the liners to detect
any migration of liquid inte the space between the liners,

8.11.26 The owner or operator must design, conssruct,
operate, and maintain a2 run-on control system capable of
preventing flow onto the active portion of the landfill during
peak discharge from at least a 25-year 2U-hour storm.

8.11.2¢c The owner or_ cperator must design, construct,
operate, "and maintain z run-off management system to collect and
controil at least the water vaolume resulting from a 25-year
24-hour storm.

8.11.2d Collecticn and holding facilities ({e.g., tanks or
basins) assoclated with run-on and run-off control systems must
be emptied or otherwise managsd edpediticusly aftsr storms to
maintain design capacity cf the system.

8.11.2e If the landfill contains any particulate matter
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which may be subject to wind dispersal, the ownsr or operator
must cover or otherwise manage the landfill to control wind

dispersal.

8.11.2¢ The landfill (ineluding the base of the lower most
liner components) must be located at a minimum of 3 feet abeove
the highest knewn seascnal water table elavation. This 3 foot
digtance may be achisved by elevating the waste disposal facility
artificially or by non-mechanical lowering of the water tabls.
HeswWerery-no-mecharieal meara-(i:er-- PuHMBS+-Ray-be-useds 59-LlowWer
the-waker-Sabier All plans for alteration of the water level
must be approved by the Chief and will become a part of the
hazzrdous waste management permit,

8.11.2g The chief will specify in the permit all design and
operating practices ‘that are nscessary Lo ensure ifhat the
requirements of this section are satisfied.

8.11.2hn  The design specificaticns, construction  and
installabion practices and operating conditions will be certified
by an owner or operator and a registered professional engineer.

8.11.21 Existing portions of landfills are exempt from the
requirements of Section 8.11.2(a)}, 8.11.3(a), g.11.4,
8.11.11(c)(2), (e){3), and (d) provided that paragraph {i)(1), is
cemplied with,

3.11.2.1.1 The owner or operator, in order to gqualify for the
exemption in (i} above, must demonstrate that statistically
significant inereasss of hazardous constituents do not oceur in
the groundwater or surface water during its active life and the
post clesure period, except as provided in paragraph {(j} of this
Section,

-~

8.11.2.1.2 If statisticall significant  increases  of
hazardous constituents are detected as outlined in Section
8.13.08(d) in the groundwater beneath the facility (including the
regulated unit) the owner or operator must comply with the
corrective actlion outlined in 3Section 8.13.9 (if groundwater
contaminaticn has been determined).

8.11.2) If the owner or operator determines that  the
corrective action program being implemented under Seetion 8.13.09
is insufficient for causing cessation of hazardous waste constitu-
ents migration, then the unit must be closed. Howsver, if it is
determined that the corrective action will adequately
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arrest and remecve the contaminaticon, the owner may choose cne of
the four options which will become part of the conditions of the
permit:

8.11.2.3.1 Retrofit the unit with liners; in accordance with
Section 8.11.01(a)(1); -

8.11.2.j.2 Step the leak;

8,11.2.3.3 Continue the operation cof the unit, {while
concurrently developing/implementing an alternate ‘treatiment,
storage, or disposal method), for a perioed of five years at whiech
time the unit must be closed; or

8.71.2.3.4 Continue the operation of the unit provided a
demonstration can be made and approved by the Chief that no
adverse impact to human healih or to the environment will result
from the continued operation of the unit during the active life
and closure and post closure period, provided that the facility
continue to comply with an approved corrective action program.
Such demonstration must include and discuss the following

8.11.2.j.4.1 Potential adverse effects on ground water
quality, considering:

8.11.2.3.4.1.4 The phvsical and chemical characteristics of
the waste 1in the regulated unit, including 1ts potential for
migration;

8.‘..2 j.4.i.B Tne nycdrogeological <characteristics of ¢the
facility and surrounding land;

8.11.2.3.4,1.C The guantity of ground water and the
direction of ground water flow;

B.11.2.3.4.1.0 The prouimity 2nd withdrawal rates of ground
users;

8.11.2.j.L.1.E The current znd future uses of
in the area;

8.11.2.3.4.1.F The existing quality of ground wate
inciuding other sources of contaminarion and their cumulaciv

impaet on ground water quality;

8.11.2.5.4.1.C Tne potential for nealth risks caused by

—y
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human exposure to waste constituents;

8.11.2.j.4.1.H The potential damage ¢to wildlife, crops,
vegetation, and physical structures caused by exposure Lo waste
constituents;

8.11.2.3.4.1,1 The persistence and permznence o
potential adverse effects; and

]

the

8.11.2.j.4.11 Potential adverse effects on hydraulieally
connected surface water quality, considering:

8.11.2.3.4.ii.84 The volume and physical and chemical
characteristics of the waste in the regulated unit;

8.11.2.3.4.11.8 The nydrogecleogical characteristics of the
facility and surrounding land;

8.11.2.5.8,11.C The quantity and quality of ground water
and the direction of ground water flow;

8.17.2,3.4.i1.D The patterns of rainfall in the recion:

Y.1i.E The proximity of the regulated unit to

8.11.2.
térs;

surface wa

J-
r

2

g.11.2.3.4.11i.F The current and future uses of surface
waters in che area ard any water quallity standards established
for those surface waters;

8.11.2.3.4.11.G The existing quality of surface water,
including other sources of contamination zand &the cumulative
impact on surface water gquality;

83.11.2,].4.i1.49 The potentizl for health risks causad by
human e¥posure to wastie censtituenis;

8.17.2.j.4. 1.1 Tre potential damage tc wiidlife, crops,
vegetation, and physical structurss caused by exposure to waste
constituents; and

—_—

g.11.2.3.4.0808 0] The persistence and permanéence of the
potential adverse effects.

<D

.2.0.4.0130 In ma2king any dsterminacion under paragraph
(4} of this section concerning the use of ground water In the
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arez around the facility, the Chief will consider any
identification of underground sources of drinking water and
exempted aquifers made under the West Virginia Administirative
Regulations of the State UWater Resources Board, Chapter 20,

Article 54, Series IX (1983).
* * #* * %

8.11.15 Restrictions on Liquid Waste

8.11,19a Bulk or non-containerized 1liquid waste or waste
containing free liguids must not be placed in a landfill unless:

8.11.75.a.1 The landfill mas 2 liner and leachate collection
and removal svstem that meet the recuirements of 3.311.2: or

8.11.15.a.42 Before disposal the liquid waste or waste
containing Ffree 1liquids 1is treated, solidified and stabilized,
chemically cor physically, s$o that frees liguids are asbt no longer
present.

8.11.15b Containers polding fres liguids must not be placed
in & landfill unless:

8.11.15.2.1 The container is very small, such as an ampule;
and T

8.11.15.b.2 The container is placed in an overpack drum (lzb
pack) as defined in Section 8.11.17 and is dispcsed of in
accordance with Section 8.11.17,

* * * * #*

33




#—_
" «Dept. of Nat, Ees.
ieg. Rule, 20-5E
: ’ Seriss XV, Sec. 8 (Emergencv Rule--10/3/85)
8.12 Land Treatmen:
* #* ¥ * H#

8.12.7 Food Chain Crops

The Chief may allow the growth of food chain crops in or on
the treatment zone only I the owner or coperator satisfies the

conditions of this section. Tnhe <Chief will specify in the
facility permit the specific food chain crops which may be grown.

8.12.7.a.1 Tne owner or ogperator must demonstrate that there
is no substantial risk fo human health caused by the growth of
such creps in or on the treatment zone by demonstrating, prior to
the planting of such crops, that hazardous constituents other
than cadmium:

8.12.7.2.1.1 Will not be transferred to the food or feed
portions of the crop by plant uptake or irdirees direct contact,
and will not otherwise be ingested by food chain animals {e.g.,
by grazing); or

8.12.7.a.1.11 Will not oceur in greater concentrations in or
on the food or feed portions of crops grown on the treatment zone
than in or Identicael portions of the same crops grown on
untreated soils under similar conditions in the same region.

8.12.7.2.2 The owner or operator must make the demenstration
required under this paragraph grior to the planting of crops =zt
the faclility for zall COuSulELe:tS identified in Appendix VIII of
Section 3 of these regulations that are reasonably expected to be
in, or derived from, waste placed in or on the treatment zone,

r this parag“amk
operator may uss fisld tests, greenhouse siudies,

8.12.7.2.3 In making z demcnsiration uncde
r Y
or, in the c¢ese of existing units, operatlng

the owner,
available dat
dataz, and mus

o]
=
e+

8.12.7.2.3.1 Base ¢ nstration on conditions similar to
those  present in t gatment zone, including 501l
characteristics {e.g., DH, L01 exchange capacity)}, sgpecific
wastes, applicatlon rates, agplication methods, and crops to be
grown; and

8.12.7.2.3.1i1 Descr

ib in concducting any
fLests, includirng the samd

1
ia, samplie size,
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analytical methods, and statistical preocedursas.

8.12.7.a.4 If the owner or operaftor intends to conduet field
tests or greenhouse studies in’order to make the demons:tration
required under this paragraph, he must obtain a permit for
condueting such activities.

8.12.7b The owner opr operator must comply with the following
conditions if cadmium is contalined In wastes applied Lo the
treatment zone:

8.12.7.b.7,1 The pH of the waste and soil mixture must ke
£.5 or greater at the time of each waste application, except for
waste containing cadmium at conecentrations of 2 mg/kg {dry
weight) or less;:

8.12.7.b.1.,1ii The annual applicaticn from cadmium from waste

must not exceed U4 lbs/acre on land used for production of
tobacco, leafy vegetables, or root crops grown for human
consumptlion. For other fcod c¢hain creps, the annual cadmium
application rate must not exceed:
Annual Cd
applicaticn rate
Time Period ibs/acre
Present to June 30, 103% .78
July 1, 1984 to December 21, 1938 .17
Beginning January 1, 1987 IR

8.12.7.0.1.111 The cumuliztive zpplication of cadmium from
waste must not exceed 4.4 lbs/acre 1P the waste and soil mizture
nas a pH of less than £.5; and

8.12.7.b.1.1v If the waste and soil mixiure has a pH of £.5
or greater or is maintaired at a pH of 6.5 or greatér during crop
growth, the cumulative applicaticn of cadmium from waste must not
giceed: U4 Le lbs/acre 1T soil caticn exchangs capacity (CEC) is
less than 5 meq/100z; 8.32 lbs/acra if soil CEC is 5-15 meg,/1003:
and 17,4884 lbs/acre if soiil CEC is greater than 15 meq/100g) or

8.12.7.2.2.1 Animal feed must te the only food
croduced;

chain crop
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8.12.7.0.2.11 The pH of the waste and soil mixture must be
6.5 or greéater at the time of waste application or at the time
the erop is planted, whichever occurs later, and this pH level
must be maintained whenever fcod chain crops are grown;

8.12.7.b.2.1i1 There must be an operating plan which
demonstrates how the animal feed will be distributed to preclude
ingestion by Thumans. The operating plan must describe the
measures to be taken Lo safeguard against possible health nazards
from cadmium entering the food chain, which may result from
alternative land uses; and

§.12.7.b.2.1v Future property owners must be notified by a
stipulation in the land record or property deed which states that
the property has received waste at nigh cadmium application rates
and that food chaln crops must not be grown except in compliance
with paragraph (b){(2) of this sec:tion.

* * ¥ * *®

8.12.11 Closure and Post Closure Care

§.12,11a Durirg the closure period the owngr or operator
musc: :

8.12.11.a.1 Continue all operations (including pH control
necessary = to maximize degradation, transformacion, o]
immobilization of hazardous constituents within th2 Eresatmen
zone as required under Section &8.12.4(z), except to the exten
such measure are incensistent with paragrapn {(2}{(8 of thi
sectlion;

r
C
=
L
3

8.12.11.a.2 Continue all operations in the treaiment zone to
inimize run-off of hazardous cons:tiftuentis as required under
Section 8.12.4(k};

§.12.71.2.3 Mzintain ths run-on c¢ontrel system required
{c)

oo
1

B. 12.1T.Eu Main

managemen: system recuired
under Seeticn &.12.

5.12.11.a.5 Conzreol wind dispersal of hazardous waste if
reguired under Section 3.12.4(f);

[

8.12.11.a.6 Contirue to comply with zany prohibitions or
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~
I

conditions concerning growih of
§.12.7;

ffood chain crops under Sectlon

8.12,.11.a.7 Continue unsaturated zone monitoring in
compliance with Section 8.12.09, except that scil-pore liquid
monitoring may be terminated 90 d;ys after the last application
of waste to the treatment zcne; and
L]
£,12,11.2.8 Establish a2 vegetative cover on the portion of
the facility being closed at such time thaf the cover will not
substantially impede degradation, transformaticon, or
immobilization of hazaPfdous constituents in the treatment zone.
The vegetative ccver must bes capable of maintaining growth
without extensive mainktenance.

8.12.11b For the purpese of complying with Section B8.05.06, -
when closure is completed the owner or operator may submit to the
Chief certification by an independent cualified scil scientist,
in lieu of an independent reglistered professional engineer, that
the facility nas been closed | in accordance with the
specifications in the approved closure plan.

8.12.11c During the post-closure care period the owner or
operator must:

§.12.11.¢.1 Continue all operations (including pH conircl)
recessary Co  enhaee enhance degradation and transformation and
sustain immobilization of hazardous constituents In the treatment
zone_to the extent tnat such measures are consistent with other
post-closure care activities;

8.12.11.c.2 Maintain a vegetative cover over c¢losed portions
of the facility;

8

2010,
under Se

tidn 8

(8]

tain thne run-on control system reguired
C

0 mn

Main
12.4¢(

— )

R

8.12.11.¢.4 Mzintain the run-off management system required
under Section 8.12.4(2

8.12.1%.¢.5 Control wind dispersal of hazardous waste if
required under Seerion 8.12.04(7);

8.12.11.c.6 Continue to comply with any prohibizions or
conditions cenesrning growth of food chain crops under Szcetion
8.12.7; and
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8.12.11.¢.7 Continue unsaturated zone monlitoring in
compliance with Section 8.12.3 except that soil-pore liguid
monitoring may be terminated S0 days after the last application
of waste to the treatment zone.

8.12.11d The owner or operator 1s not subject toc regulation
under paragrapns {a2){8) and (c) of this section If the Chief
finds that the level of hazardous constituents in the treatment
zZone soil does not exceed Etne background value of those
constituents by an amount that is statistically significant when
using the test specified in paragraph (d){3) f this section. The
cwner or operator may submit such a demonstration to the Chief or
at any time during the closure or post closure care periods. For

the purposes of this paragraph:

8.12.11.d.1 The ownsr or operator must establish background

soil wvalues and determine whether there 15 a statistically

significant inc¢rease over ohese values all hazardous
=

I for
constituents specified iIn the facility permit under Section
8.12.2(b).

o
€
8.12.11.d.1.1 Background scil wvalues may be Dbased on a

one-time sampling of a2 background plot having characteristics
similar to those of the treatment zons,

8.12.11.d.1.11 The ouner or operator must express background
values and values f{or hazardous eonstituents 1in the treatment
zone in = [orm necessary for the determination of statistically
significant increases under paragraph (d)}{3} of this secticn.

8.12.11.d.2 In taking samples used in the determination of
background and treztment zone values, the owner or opeérator muse
take samples at a sufficient number of sampling points and at
appropriate locations ard depths to yield samples that represent
the cnemical maxe-up of soil that has net been =affected by
leakage from the treztment zone and the soll within the treatment
zongé, respectlively.

8.12.11.d.3 In determining whether a statistically
significant increase has occurred, the owner or cperator must

compare the value of each constituent in the t¢reatment =zone fo ..

the background wvalue for that ccnstifuent using a statistical
procedure that provides reasorable confidence that constituenc

presence in the treatment zene will be identified. The cwner or
cpsratcr must use 2 statistical procedure that:
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8.12.11.d.3.1 Is appropriate for the distribution of the
data used to establish background values; and

8.12.11.d4.3.11 Provides a reascnable balance Getween the
probabllity of falsely identifying hazardous constituent presence
in the treatment zone and the prebablility of failing to identify
real presence in the treatment zone, '

8.12.11e The cwner or cperater 1s not subject to regulation
under Section 8§8.13 of these regulations if the {hief finds that
the owner or operator satisfies paragraph (d) of this section and
if unsaturated zonsz monitoring under Secticn 8.12.9 indicates
that hazardous constituents have not migrated beyond the
freatment zeone during the active life of the land treatment unit.

* #* * # ¥*
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Section 8.13 Groundwater Protection

8.13.1 Applicability

8.13.1a Except as provided in paragraph (b} of this section,
the regulations in Section 8.13 apply to owners and cperators of
facilities that treat, store, or dispose of nazardous waste in
surface impoundments, waste piles, land treatment units, or
landfills. The ocwner or operabor must satisfy the reguirements
of  Seetion &.13 for all wastes (or constituents thereof)
contained in any such waste maragsement unit at the facility that
receives "hazardous waste after the effective day date of Section
8.13 (hereinafter referred o as a "regulated unit'). Any waste
or waste constituent migrating beyond the waste management area
under Section B8.13.05(b) is assumed to originate from a regulated
unit unless the Lhief finds that such waste or waste constcituens
originated from another source.

8.13.1b The owner or operator is rot subject to regulation
under Secticn 8,13 if:

8.12.1.b.1 He Ls exempted under Section 8.01;

8.13.1.b.2 He cdesigns and cperates a pile in compliance With
Section §.10.01{e};

8.13.1.b.3 The Chief finds, pursuant te Section 8,:2.1:{d),
that the <trea:tment zone of land fresacment unit dees not contain
concentrasions of hnzzardous constituents that are above

background levels I those constituents by an amount that is
statistically significant, and 1f an unsaturated zome monitoring
program meeting the reguirements of Section 8.12.0% has not shown
a statistically significant increase in hazardous constituen:s
below the treatment zone during the operating life of the unit
An  exzemption under this paragraph can only religve an cwner or
operator of respeonsibilicty Lo meet the requirements of Section
8.13 during the post closure care period.

8.13.17c The regulations under Section 8.13 apply during the
active.life of the regulated unit (ineluding the closurs gericd).
47ter closure of the regulated uni:, the regulations in Section
3.13:

8.73.1.¢.1 Do not apply 1F zll waste, waste re
contaminated containment system components, and contami
subsolls are remeoved or decontaminated at closure;

4o
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8.12.1.¢c.2 ipply during thne post closure pericd under
Section 8.06.07 in all other cases.
* # # * *

8.13.7 Groundwater Monitoring System Regquirements

The owner or ocperator must comply with the following
requirements for any groundwater monitoring program:

&.13.7a The groundwater monitoring system must consist of a
sufficient number of wells, Iinstalled 2t appropriate locations
and depth tec yield groundwater samples from the uppermost agquifer
that:

8.13.7.2.1 Represent the quality of background groundwater
that has not been afecied by leakage from the rengated unit; and

8.13.7.a.2 Represent :tne quality of groundwater passing the
peoint of compliance. -

8.13.7b Well construction must meet the following standards:

8.123.7.5.1 Wells must bhe cased in a manner that maintains
the Integricy of the menitoring well Sore hole:

8.13.7.b.2 ¥Wells must b2 sersensd and packed with sand or
gravel throughout tne tocal vertical distancs of the uppermost
aguifer except as provided under Seetion 38.13.07{c). Tha
screened interval of an Individual well sheould not exceed 20 fset
(screened intervals greater than 20 f2ef may be permitted if the
owner or operator can successfully demonstrate that the proposed
interval will provide ropwﬂseﬂuatiﬁe samples; such demonstration
must be based on speeille thydregeoleogic conditions at  the
facility}. In order :o me2l theze requirements for scresened
intervals, nested wells or well clusters may be nsedad.

8.73.7.b.3 3
introduction of se
water;

ing shall be <Zesigned to prevent the
L, yet allow optimum entrance velooity for

8.13.7.b.4 Screens and casing must pe construeted  of
materials that are strong engugh to prevent collapse and must te

nen=reactive, non-synergistic and non-catalyiic to the nazardous
constituents being monitorsd;

8.13.7.b.5 The annular space {the space =2etuween Lhe hore

4=
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hole wall and the well casing) above -the sampling depth must be
sealed to prevent contamination of samples and groundwater by
entrance of materials from the surface; and

8.13.7.b.6 The wells must be installed, construc“ed and
maintained using the best avallable technigues which will provide
compliance with this section.

12.7c In locations where multiple formations comprise the
uppermost  agquifer the owner or cperator must estaplish a
groundwater monitoring system that isolates each siepata  shratum
containing water and allows for separate sampling of sach sseasa
stratum containing water,

8.13.74 If 2 facility contains more tnan one regulated unit,
separate groundwater monitoring systems may net be reguired for
each regulated unit provided that provisions for sampling the
groundwater in the uppermost zquifer will enable detection and
measurement at the point of compliance of hazardous constituents
from the regulated units that have entered the groundwater in the
uppermost aguifer. Reguestis to use such a2 monitoring system must
be submitted in tne permit application as recuired undsr Sectlon

8.12.05(2)(2).

8.13.8 Groundwater “Menitorinz Program
piu]

An cwner or operator required to establish a groundwater
monitoring program must, at 2z minimum, discharge the folliowing
responsibilities:

S.13.82 General reguirements:

8.13.8.a.1 The cuner or oparator must monitor for indicator
parameters {(e.g., pH, specific conductance, total orzanic carbon,
or total orgnw c nalogen) hazardous constituents under Section

8.13.04 and/or reaction products cthat provide a  reliable
indication of Ere presance of rmazardous constituents in
groundwater. The Chief will specify the monitoring parzmeters
{indicator ©parameters and/or re=c*icn products) and constituents
to e monitfored in the permit, after considering the following
factors:

antitlss, arnd ooncentrations of
€$ managed at the regulated unit,

8.12.8.,a.1.1 The types,
nazardous COWSE’tLEFC in was

8,12.8.2.1..1 The mcoility, stability, and persistence of
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hazardeus constituents or their reaction products in the
unsaturated zone beneath the waste management ares;

13.8.2.1.ii1 The detectability of indicator parameters,
hazardous constituents, and reaction products in grounawaber, awd

8.13.8.2.1.iv The concentrations and coefficisnts of
variation ef proposed monitoring parameters of  thazardous
constituents in the background groundwater,

8.13.8.a.2 Thes owner or operator must install a groundwater

monitoring system at the point of cempliance under Ssetion

12.05. The groundwater monitering system must comply with
Section 8,13.07.

8.13.8.2.3 The groundwater monitoring program must  include
consistent sampling and arnalysis procedures that are designed to
ensure meonitoring results that provide a reliable indication of
groundwater quality opelow the wasre management  area. &t a

minimum the pregram must include procedures and tecnniques for:
8.73.8.2.3.1 Sample collecrion:
8.13.8.2.3.1i 3ample preservation and shipment;

8.13.8.2.3.11ii 8nalytieal procedures; and

13.8.2.3.1iv Chain of custody control.

8.13.8.2.4 The grouncduwater monito rlwg progran  must  includs
sampling - and. analytiecal methods Gthzt are appropriate for
groundwater samplinrg and that accurately measure nhazardous
constituents in groundwater samples. Recommenced methods include
those outlined in L0 CFR Part 135. The proposed sampling and
anaiytical methods must be approvad by the Chief ard upon
approval, Dbecome a conditisn of “he hazardous waste management
permit. :

8.13.8.2.5 The owner or operztor must  determire  the
groundwater _ flow rate and direction in the ugpermost aguifl
least annually and determine transmissi bility durirg in
sampling or initial well development.

-13.8.2.6 The groundwater monitoring program must imclude 2

determination of %he static water level and groundwaner sur
glevation each time groundwater is sampled.

b3
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S.

8.13.8.a.7 If the owner or operator determines that the
groundwater monitforing program  no longer satisfies the
requirements of tnis section, he must, witnin 90 days, submit an
application for a permit modification to wake any appropriate
changes to the program. :

8.13.8.a.8 The owner cr operator must assuré that monitoring
and corrective action measures necessary Gto achieve compliance
with the Water Resources Board's Croundwater Protection Standard
Regulation, Series VII, Section 1 are taken during the term of
the permit.

8.13.8.2.9 The groundwater monitoring wells must be sampled
to allow detection of density separated hazardous constituents or
monitoring parameters wnich may escape from the regulated unit.

8.13.8b Establishing water guality concentrations:

8.13.8.5.1 The groundwater monitoring program must esfablish
background groundwater gquality concentrations for esach of the
hazardous constitients or menitoring carameters specified in  the

permit.

8.13.8.b.1.1 The background concentration for a hazardous
constituent must be based on data from upgradient wells.

8.33.8.6.1.11 Samples s 11l be obtained from upgradient
well(s) each time downgradient wells are sampled. Downgradient
concentrations of hazardous ccnstituents or monitoring parameters
shall be compared with upgradient concentrations to determine
whether the Uupgradient bBackground concentrations have been
exceeded.

8.13.8.b.1.11: In ceomparing concentrations of hazardous
onstituents or monitoring parameieéers a2t the point of compliance
ith background ccncentrations, the owner or operator shall uss
background concentration values for the current guarter. &t
£t four (4) Dbackground concentraticn values collected =as
irgd under {o){1){(v} of this section must e used whan
izing the statisticzl test outlined in Section 8.13.08(e).

3ok or OO
jo
]

8.12.8.0,1.iv Tne owWner or op
to use backKground cencentracions
monitoring parameters based on
upgradiznt from the wWastié manageme:
wells will provide values that

o
I
O
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praovided by the upgradient wells or in situations where the owner
or operator cannot define cor locate an upgradient well due to
adverse hydrogeologic conditions. The owner or operator must
submit the details of such a proposal to the Chief for his
approval, Thne reasons for the proposal to utilize wells that are
not upgradient must be included with the proposal.

8.13.8.b.1.v In developing the data base used to determine a
background concentration for each monitoring parameter ar
hazardous constituent, the owner or operator must taxe a minimum

four (4) samples from =sach well and a minimum of four (&)
samples from the entire system used to determine background
groundwater quality, each time the system is sampled.

.12.8.b.2 Th owner or operabtor must determine the
concenur~"on of eazch hazardous constituent and monitering
parameter at ezch monitoring well at the point of compliance ahd
each upgradient well at least quarterly during the compliance
period. Intervals between sampling and the freguency of sampling
Wwill be specified in :nhe permit. The owner or operater  must
express the concentrations of each hazardous constitueént and
monitoring parameter at esach monitoring well in a form nezcessary
for the determination of statistically significant increases
urider (c¢) of this section.

8.13.8c 3tatistcical method:

The owner Or operator nmust use the following statistical
procedure  In determining whether the UWater Hesources Eoard's
Groundwater Profection 3tandard Regulaticn, Series VII, Sszction 1

has been cxceeded:

8.13.8.c.1 If, in a groundwater monitoring program, the
conceﬂtracion of a nazardous constituent o” monitoring parameter
at the point of compliance is to be compared to it's respecbive
background cgoncentration, and both the oaukground corcentration
data set and the point  ¢f compiiance monitoring  well
conecentration data sei have been determined ©o be normally
distriputed by an appropriate meihod approved by the Chief-:

§.13.8.c.1.1 The owner or opsrator must take at least four

(4) samples at sach well abt the point of compliance and determine

Wwhether any increase betwzen the mean c¢oncentraticon of ezach
constituent at =zach weall (using all samples taksn}) and tn
background econcentration value for the constituent Is significan:

at the 0.05 level using &the Cochran's Approximaticn to the
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Behren-Fisher Student's t-test as described in &ppendix II. if
Ehe test indicates that the increase is significant, the owner or
operator must repeat the same procedure (With at least the same
number of samples as used in the first test) using fresh samples
from the monitoring well. If this second round of analyses
indicates that the increase is significant, the owner cr opserator
must conclude that a statistically significant increazse has
ocecurred; or

8.13.8.c.1.1i The owner or operator may rsquest in writing
for authorization to use an equivalent statistical procedure for
determining whether a statistically significant increase has
oceurred, The Chief will specify such a procedure in the permit
if he finds that the alternative procedure reasonzbly balances
the probabllity of Ffalsely identifving a non-contaminating
regulated unit and the probability of failing to identify a
contaminating regulated unit in a manner that is comparable &to
that of the statistical procecure described in caragrann
{c)(1){i) of this section. This alternative procedure must be
appropriate for the distribution of the data.

8.13.8.¢c.2 In all other situations ix a g

monitoring orogram the owner or c¢psrator Tmust use a 3

procedurs  which provides a reascnable balance of the pr
falsely identifying a non-contaminating regulated uni

probability of failing to Iidentify a contaminzting regulated

unit. The Mann-Whitney Test (4pp2ndix III) is recommenced. The

awner or operator must supply to the Chiefl a written reques to
ipi

use suen a. statistical precedure, completely descr
details of the procsdure and the reasons for using it.

.13.8.¢.3 The Chie:
specific cases where he

will approve statistical procedures in
inds the procedure:

8.13.8.c.3.1 Is appropriaze £
used to ostabllsh concenzrsetion va

the distribution of the data
ues; and

[ )
3

ba’arce cetwean  the
sntaminating regulatad

urit aﬁd tify a cocntaminating

8.13.8.c.80 In taking sazoples usec i the determiracion of
congentration values, the cwrer or operator  must Uuse a2
groundwater moniftoring system that complies wisa Section B8.13.07
and wihich fulfills the requiremsnts of 3=ctien 2.13.08
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8.132.8d Determination of significant increasss:

8.12.8.4.1 The ocwner or operator must determire whether
there 1s a statistically significant increase over background
concentration values for any monitoring parameter or hazardous
constituent specified in ths permit pursuant to paragraph {(a)}(1)
of this section edch Cime *he determines the coneentration of
hazardous constituents or moniteoring parameters in the
groundwater at the point of compliance under paragraph (b){2) of
this section,

8.913.8.d.7.1 In determining whether a statistically
significant Iincrease has occurrsd, the owner or operator must
compare the conecentration of each hazardous constituent and
menitoring  parameter at each individual monitoring well at the
point of compliance to the background coneentration value for
that parameter or econsiituent, according to the statistical
procedure specified under Section 8.13.08(c). '

8.13.8.d.7.11 The ¢wner or operator must delermine whether
there hnas bteen a statistically significant Iincrease at each
monitoring well at the point of compiiance. This wiil be <Zone
within the time periecd after completion of sampling specified in
the permif. he Chierf will specify that time operiod, after
considering the complexity of +the statistical 23t zand the
availablility ol laboratory facilitiss to perform the znalysis of
groundwater samples.

2
“
c

T

8.13.8.4.2 I7 the ouwner or cperateor determines, pursuant o
paragrapn  (d)(1) of this section, that there is a statistically
significant increase in ‘the concentrations of any =moniloring

pa”amete or hazardous constituents specified pursuant to
paragrapn (2)(7) of this section 2t any monitering well at tne

paint of complzance, N2 must:

8.13.8.d.2.1 Notify the Chiel of this findirg in writing
within seven (7) days. The notification must indicate what
monitoring parameter{s) or hazardous constituenz{s) rave saown
statistically significant Increases; )

he groundwazar in zll

.13.8.4.2.11 Immediztely sample ¢
2 tnhe conegentration of all

rori“or‘ﬂg wells and determin
conscituents idencified in Appencix VIII of Szetion 3 of these
regulations that are pressnit In ground water;

()

o] gach

T3

.13.8.4.2.111 Estaplish & ©oackgrourmd valus
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Gppendix VIII constituent that has been found af the compliance
point under paragraph {(d)(2){1i1) of this section as follows:

13.8.d.2.11i.A The owner or operator must comply with
Sectlon §.13.08(») in developing the data pase used to determine
backgreound values; -

8.13.8.d.2.111.3 The owner cr operator  must eXpress
background vwvalues in a [orm ngcessary for the determinaticn of
statistically significant increases under Section 8.13.08(e); and

8.13.8,d.2.11{.C In taking samples used in the determi nation
of background wvalues, £the ouner or operator must use a
groundwater monitoring system that complies with BSection
8.13.07(a), (b), (e}, and (d):

8.13.8.d.2.1iv Within €0 days submit to the Chief a wWritten
repert inciuding the fellewing information:

8.13.8.d.2.iv.4 any oproposed changes to the groundwater
monitoring system at the facility necessary to mest the
rgquirements of Section 8.13.09; ’

8.13.8.d.2.1iv.3 Any proposad changes t¢ the monitoring
freguency, sampling and =analysis procedures or methods, or
statistical procedures used at the facility necessary to meet the
requirements of Section 3,13.09;

8.13.8.d.2.1iv.C &n identification of the congcentration of
any Appendix VIII ceonstituents found in the groundwacter at sach
monitoring well ab the compliance point; and

13.8.d.2.1v.D If such chanzes are proposed under (&) 2
(B) of this  sukbssetion, then an application Ior Dermlis
modificazion must be submitted, with <the report, pursuant ¢t
Section 11.17; and,

G |

(@] (l (23

8.13.8.d.2.v If the owner or cparator determines, pursuant
to  parszraph  {d){1} of this section, that there is a
statistically significant ipecrease In the concenctrations £
hazardous constituents sgecified pursuant to garagrapn {(=2)(1) of
this section at any moniteoring well at the point of compliance
(thnersby vielating tns Water Adesources Board's Croundwacer
Frocection Standard Regulation, Series VII, Section 1), hea must
comply with the rOJ1sions of the corrective zction pregram
specified in the p_ mit, unless tne Chief determines that a

48
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demonstration made under paragraph {(d)(3) of this secticn
successfully shows that a source other than the regulated unit
caused the increase or that the increase resulted from an error
in sampling, analysis or evaluation.

8.13.8.4.3 If the owner or operator determines, pursuant to
paragraph (d)(1) of this section, that the Water Resources
Beoard's Groundwater Protsction Standard Regulatien, Series VII,
Section 1 1If being excesded at any monitoring well at the point
of complliance, he may demonstrate that a source other than a
regulated unit caused the increase or that the inerezse resulted
from errcr in sampiing, analysis or evaluation., In mzaking a
demenstration under this paragraph, the owner or operator must;

8.13.8.d.3.1 Notify the Chief in writing within seven (7)
days that he intends ¢to make a demonstration under this
paragraph;

8.13.8.4.3.1ii Within €0 days, submit a written report to the
Chief which demonstrztes that a source otfther than a regulated
unit caused the standard to be exceeded or that the apparant
noncompliance with the standards resulted from error in sampling,
analysis, or evzluation;

8.13.8.4.3.11f Witnin 99 days, submit to the Chie?d
application for a permit modification to make any appropria
changes to the groundwater menitering program at the facilit
and

13.8.d.3.iv Continue to =monitor in azccord with the
groundwater monitoring program established uncder this section.

13.G9 Ceorrective Action Program

Arn cwner or operaltor, required to estadlish 2 co
action program under Sectien 3.13 must, at a minimum, di
the following responsibilities:

.13.9a The ouwner or operator must take corrective action to
ensure that regulated uniis are in como1iance with &th Water
Resources Board's Groundwacer Frotzecion  Standard Regulation,
Series VII, Section 1.

8.13.9b The owner or cperator must implement a correotive
action program thas pravents hazardous constltusnts Srom
exceeding their respeciive sackground eoneceéntrations in

s
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groundwater by removing th2 hazardous constifuents from the
groundwater, The contingency plan in the permit will specify the
specific measure that will be taken.

8.13.9¢ The cwner or cperator must begin corrective action
witnin the time period specified In the permit contingency plan

after “he Water Rescurces Board's Groundwater Protection Standard
Regulation, Series VII, Section 1, is execsedsd.

8.13.9.4.1 In conjunction with a2 corrective action program,
the owner or operator must estaclish and implement a groundwarter
monitoring program to demonstrats the ePfacbﬂveress of the
coerrective action program. Such a2 menitoring program may bhe
based on the reguirements for = ‘groundwater moniteoring program’
under Section 8.13.08 and must be as effactive as that program in
determining cempliance with the Water FResources Board's
Groundwater Protection 3tandard Regulation, Series VII, Section
T,

8.13.9.d.2 The cuner c¢r operator must analyze sanples  from
all menizoring wells Tor =211 constituents contained in Appencdiy
VITI of Section 3 of :thess regulaticns a2t least onee  prior Lo
terminating the corrective zction orogram to dstermine if thers
is a need for furither corrective action, The owner or operator
shall reportc thne resdits of Sull Lopendix YIII sample znalvses to
tne Chief within ssven {7) days after complesion of the analyses.

13.%¢ Ip addition %to the other reqguirements of this
section,  bthe ownsr or oDerator must conducet a corrective action
program Lo remove any nazarcous constituents under 3ection 8.13.4
that  exceed their respective background concentraticns in
groundwater at the point of cempliance under Section 8.13.6 or
between the pcint of compliancs and the downgracdient faclility
property boundary. The cor ingency plans submitted in the permit
application will specify the measures to be taken,

B.13.9.e.1 Corrective action measurss under ¢
must. be initizted and completsd within =z reas
congidering the extznt of contamination.

-5

8.13.9.¢.2 Corrective actlion mzasures under this paragraph
may be terminaced once beﬁe cocneeniration of nazardous
¢ to levels below

constituents under Section 3.13.4 is  reduced
their respective background concentrati

8.13.95 The owner or operaztor must continue corrective
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actlon measures during the compliance pericd Lo the eutent
necessary to ensure that the Water Resources Board's (roundwater
Protection Standard BRegulation, 3Series VII, Section 1 is not
exceeded. 1If the owner or <dperator is conducting corrective
action for as long as necgessary to achisve compliance with the
above standard. The owner or operator may cterminate corrective
action measures taken beyond the compliance period if ne can
demonstrate, based on data from the greoundwater monitoring
program under paragrapn (d) of this section, that the Water
Rescurces Beoard's Groundwater Protection 3Standard PRegulation,
Series VII, Section 1, has not been exceeded for a periocd of
three (3) consecutive years.

5.13.9g The owner or gperator must report in writing to the
Chief on the effectivensss of the corrective action program. The
owner or operator must submit these reports semi-annually.

8.13.9n If the owner or coperabor determines that Lthe
corrective action program tio longer satlsfiss the reguirements of
this seetion, he rmus:t, within 60 days submit an application for a
permit modification to make any approgriat changes to the
program, ’

§.172.91 If the owner or operator elects £o pursue a
corrective actjion program other than tha: outlined in the permit
contingency plan, he must notify the Chief of hnis deelsion, in
writing, within 15 days of the determination made under Section
8.13.08(d). The owner or coperator must obtain aporoval to
implement any =zlternate corrzctive zetion plan from the Chief an
begin implemenctation of such plan, within 90 days of th
determination made under Ssction 8.313.08(d4d). If the alterna
plan is not =approved or in effect within 80 days, the cwner cr
operator must immediactely begin implementation of the original
corrective action orogram outlined in  the permit contingency
Dlan.

2
e

8.12.9) If the Chief defermires that groundwater gqualiby has
been affected by a regulatzd unit prior to ¢r upon receipt of =&
Part B application, the owner or operator snall be reguired to
implement a corrective actlon orogram immediztely upon issusnce
of the permit.

2.20 (Resarved)

(03}
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11,5 Contents of Part B

* * # * #

11.5.2 Specific information Reguirements

The fellewing additional information is reguired from owners
or operators of specific types of hazardcus waste management
facilities that are used or £o bz used for sterage or treatment:

11.5.2a For facilities that store containers of hazardous
waste except as otherwise provided in Section 8.07.01:

11.5.2.a.1 & deseription of the contzinment system to
demonstrate  compliznce with Section 8.07.07. Show at least the
fellowing:

117.8.1.a.1.1 Basic design parameters, dimensions, and
materials of consiruction.

e or now
ids in the

11.5.2.a.1.11 How %he design prometes dra
containers are xept [rom <¢ontact with standzng
containment system. :

=4
=]

T
(3

na
G

I-’ I

.5.2.a.1.11i Capacity of the containment system relative
to the number aﬁd volume of contziners to be stored,

11.5.2.a.1.1iv Provisions for preventing or managing run-on.

11.5.2.2.7.v Eow accoumulated liquids can be analyzed and
removed Lo pravent overilow,

1.5.2.2.2 For storage areas thatb store containers holding
hazardous wastes that do not contain fres liguids, a
demonstration of compliarce with Seection 8.07.07(c), irncluding:

11.5.2.8.2.1 Test preocedures  and results or otner
documancation or information to show that Gthe wastes co not
contain free liqulids provided such test procecures, results and
cther documentation or informaticn simulzie in-situ waste”
management d

conditions and demonsirate the irreversibility of the
ILQL_d to scolid phnass of the waste Zuring the time the waste Is
maraged in the contalners, based at least on in-situ :‘ﬁceratdrm

\
and pressure conditions, possizle cnemical and biclogiczal
reactions, and the partition coefficiznts of the specific sorbant
matrix with that of the particular waste; and

52
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11.5.2.a.2.11 & deseription of how the storaze arsa is
designed or. operated to drain and remove liguids and how

&~

containers are kept from contact with sianding liquids.

i1.5.2.2.3 Sketches, drawings, or data demonstrating
compliance with Section 8.,07.08 {location or buffer zone and
containers holding ignitable or reazctive wastes) and Secticn
8.07.09(c) {location of incompatible wastes), where applicable,

11.5.2.2.4 Where incompatible wastes are stored or otherwise
managed Iin containers, a description of the procedures used Lo
ensure compliance with Sections 8§.07.06(2) and (b) and 3.02,08(b)
and (c).

171.5.2b for fzcilities that use tanks %o store or tLreat
hazardous waste, except &s ortherwiss provided in Section 8.08.01,
description of design and cperation orocedurss which demonstrate
compliance with all appliczble reguiresments of Section 8.00,
including: - .

11.5.2.0.1 References to design standards or other available
information used (or to pe ussd} in design and construction of
the tank,

11.5.2.2.2 & description of design speeifications including
identificatlon of construcsion materials and lining materials
{include pertinent characteristics such as cerrosion or ercsion
resistence).

flow.

11.5.2.b.5 Description of feed s
byoass systems, and or
urss for handling

11.5.2.b.& Descriptien csd
igni tes, including the use of

inecompatible,
puffer zone.

cr Q

11.5.2¢c For facilitiss that store, <treat, or dispose of
hazardous  waste In  surface impoundments, except as otherwise
provided in Ssction 8.09,07%: ToThr

11.5.2.e.% 4 list ¢f the hazarcous wastes placed or to be
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nlaced in each surface impoundment;

11.5.2.¢.2 Detailed plans and an engineering report
describing how the surface impoundment is or will be designed,
corstructed, operzted, and maintained to meef the reguirements of
Sections 8.06¢.02 and 8.0¢.04. This submission must address the o
Follewing items:

11.5.2.2.2.1 The liner system,
11.5.2.c.2.11 Prevention of overtopping; and
11.5.2.¢0.2.111 Structural integrity of dikes.

1.5.2.2.3 & description of how each surface Iimpoundmsént,
including the liner and cover systems and appurLenarceS fer
control of overtopping, will be inspected in order to meet Gthe
reguirements of Section 8.09.05. Tnis " information should oe
included in the inspection plan and submitbted under paragrapn
(23483 11.5.1.2 of this secticn;
11.5.2.¢.4 A cerctification by a registered professional
engineer which attests to the structural integrity of each dike,
as rsguired under Section 8.09.05. For new units, the owner or
coperator must submit a statement by a registered prefessicnal
engineer tnat he will provide such a certification upen
completion of construction in accordance wWith the plans and
specifications; o

11.5.2.¢.5 4 description of the procedure to be used for
removing a surface Impbundment from service, as required under
Section 8.09.06 and (c). This information should be included in

the contingency plan submitted under paragrapn faséeIs 11.5.01.z of
this section;

.5.2.¢.6 4 description of how hazardous waste residues and
terials will be removed from the unit at closure,
r Sec:xon 8.09.37. Tor

as reguired un any Wasités not Lo be

contamlna:ed ma
de
removed from the unit upon closure, the owner or orerator muss
submit detailed plans and an enginesring report describing how
Section 8.0%.07 will be complied wizh. This information should
be included Iin the re plan and, whare applicable, the
post-closure plan sub 2d under Secticn 11.05.C1{(n};
11.5.2.¢.7 IT ignitzble or reaciive wa
in a surface impoundmert, an explanation

to ne plzec

tes are 2
T how Section 3.09.

s 24
Q 08

LR
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Wwill be complied with:

11.5.2.2.8 If incompatible wastes, or incompatible wastes
and materials will be placed In a surface impeundment, an
explanation of how Section 8.06.09 will be complied with.

11.5.2d For facilities that store or treat hazardous waste
in waste piles, except as ctherwise provided in Section 8.01:

11.5.2.d.1 & list of hazardous wastes placed or to be placed
in each waste pile;

11.5.2.d.2 If an exemption 1is sougnht to Seetion 8.10
8.10.3, 8.10.4 and 8.10.6 npursuant to 8.10.1c a demonstrat
must be made sufficlent to show compliance with Secbtion 2.10.1
(1)={€). Sueh-demorstrasion-¥uss-iReladas:

2,
on
=)

(

11.5.2.d-3<%.3 Detailed plans and an engineering report
describing how the pile Is or wiil be designed, consiructed,
operated and maintaiped to meet :the reguirements of Section
§.10.2. This sucmission must address the [following items as
specified in Section 8.10.2:

.

11.5.2.4.23.2.4 The liner system;

11.5.2.4.2.3111.8 Control of run-off;

11.5.2.d.2.3Iv.D Management of collection and holding vunits
associated with run-on and run-off control systems; and

11.5.2.d.2.3v.E control of wind dispersal of parciculate
matter, where appiicabls;

11.5.2.d.42:3-F 4 Cdescription of how each waste pile,
including the liner and appurienances for conirol of run-on and
run-off, will be inspected in order L0 meeb the requirements £
Section 8.10.05. Tnis information should be included in the
inspection plan submitted under garzgraph of this secticn;

or in the plile,

11.5.2.d.5%<6 I treatment is carried out
: d the nature and

0
decails of <he process and eqguipmsnt used, a
quality of the rasiduzals;

n
gl
11.8.2.d.62-4-H [ igniteble or reactive wasces are to  be
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placed in a waste pile, an explanation of how the reguirements of
Section 8.10.07 will bes complied with;

11.5.2.d.73==z-2 I lincompatible wastes, “or incompatible
wastes and materials will be placed in a waste pile, an
explanation of how Section 8.10.08 will be complied with;

11.5.2.4.82-4-4 A description of how hazardous waste
residues and contaminated materials will be removed from the
waste pile at closure, as reguired under Section B8.06.

11.5.2¢ For facilities that use land treatment to dispose of
hazardcus waste, except as otherwiss provided in Section 8.01:

17.5.2.e.1 & descriotion of plans Lo conduct a treatment
demonstration as required under Section 8.12.03. The description
must inglude the following information:

11.5.2.e.1.1 The wastes for which the demonstraticn will ©be
made and the potential hazardous constituents in she wastes;

11.5.2.2.1.11 The data scurces to bes used to make the
demonstration (e.g., literature, laboratory data, field data, or
operating data);

11.5. 2.:.‘;1'~ny specific laboratory or field test that will
be conducted, including:

11.5.2.2.1.L11.2 The typs of test (e.g., column leaching,
degradaticn);

11.5.2.e.1.111.3 Materials and methods, including analytical
procedures;

11.5.2.e.1.111.C Exgectad time for complezien;

1.5.2.2.1.111.D Characzeristics of the unit that will be

simulzaced in the cemonstrztion, including treatmeni zcne
characteristics, climatic conditions, and operating practices:

.2.e.2 & descriptlion of 2 land creatment oprogram, as

reguired under Section 8.12.03, This information =must be

submitted with the plans for the treatiment demcnstration, and

updated  following the  treafment demonstration.  The larnd

Lreztment program must address the follcwing items;
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i1.5.2.e.2.1 The wastes to be land treated;
11.5.2,e.2.i1 Design measures and operating practices
necessary _to maximize Lreatment In accordance with Ssction

8.12.04 including;

1.5.2,2.2.i1.A Waste application method and rate;
11.5.2.e.2.11.8 Measures toc control soil pH:
11.5.2.e.2.11.C Enhancement of microbial or chemiezl
reactions;
11.5.2.2.2.11.0 Control of molsture content;
11.5.27e.2.111 Provisicns for unsaturated zone mornitoring,
including: -
11.5.2.e.2.11if{.4 Sampling equicment, orocedures, and
fregquency;
11.5.2.e.2.111.B Procadures for selacting sampling
logations;
1.5.2-e.2.111.C Analytical! procedures;
11.2.2.2.2.111.D Chain of custoedy contrel;
11.5.2.e.2.811i.2 Procedures for estzblishing background
values;
11.5.2.e.2.111.F Statistical methods for int reting
resulis; "
i1.5.2.e.2.111.6 The jjustification for ary nazardous
constituents, in accordance with the criteria for sueh sslection
in Section 8.12.9}
11.5.2.e.2.1v 4 list ©f Hhazardous censtituents reasonadbly
expected £o be in, or darived from, the wastes to be land treared
based on waste analysis performed cursuant to Sechion 3.2.4;
11,5.2.e.2.v The preposed dimensions of the treatment zone;
71.5.2.2.3 A description of how <Ire unit is or will be
desgigned, constructed, operated, and maintained in orcer Lo mees
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the requirements of Section 8.12.04. This submission must
address the following items;

11.5.2.2.2.1 Control of run-on;
11.5.2.e.3.1i Coliecticn and centrol of run-off;

11.5.2.e.3,1iii Minimization of run-off of hazardous
constituents from the treztment zone;

11.5.2.e.3.1iv  Manzgement of collection and holding
facilities associated with run-on and run-off contirol systems;

11.5.2.e.3.v Periodiec inspection of the unit. This
information should be inciuded in the inspection plan submitted
under paragraph ¢23£8311.5.1.2 of this sesction:

i1.5.2.e.3.vi Control of wind dispersal of particulate
matter, Lf zpplicable;

11.5.2.e.4 If food-chain crops are o be grown in or on the
trezatment zone of the land treatment unit, z desecription of how
the demonstration reguired under Section 8.72.07(a) will be
conducted including; '

11.5.2.e.4,1 Characteristics of the food-chain crop for
which the cemonstration will be mace;

ii Characteristics of the waste, treatment zone,
arnd waste application method and rate to be used in the

demonstration;

11.5.2.2. 4,111 Procedures for crop growvth, sample
collecticon, sample analysis, and data evaluation;

11.5.2.e.4.iv Characteristies of the comparison 2rop
inciuding the lccation and conditions under which it was or will
be grown.

¥

11.5.2.e.5 Il fcod-chain cropg are 2o ze grown, aznd cadmium
is pressnt in the land-tfreated waste, a daseription of how the
requirements of Ssction 8.12.07 will te complied witn;

11.5.2.e.4 & description of the vegetative cover to be
applied to eclosad portions of tre faciiity, and a plan for

maintaining such cover during the post-closure care period, as

or
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11.5.%.¢ of this sectiof:

required under Section 8.12.11. This information should be
included in the c¢losure plan and, where applicable, the
oost-closure care plan submitted under Section 11.05.01(n).

1.5.2.e.7 If ignitable or reactive wastes will
or on the treatment zone, an explanation of how the
of Section 8.12.12 will be complied with;

be placed in
requirements

11.5.2.e.8 If incomwpatible wastes, or Incompatible wastes
and materials, will be placed in or on the same treaiment zone,
an explanation of how Ssetion §.12.13 will be complied with.

'
o3

11.5.2f For facilities that dispose of hazardous waste
landfills, except s otherwise provided in Section 8.01

11.5.2.0.1 4 list of the hazardous wastes oplaced in each
Ian Flll or landfill cell;

11.5.2.f.2 Detailed plars and an enginsering report
describing how the landfill is or will be designed, constructed,
operated, and maintained fo comply with the reguirements of
Sectien 8-22-84 §.11.2. This submission must address the
following items as specified in Section 8-:23-68 8.11.2:

11.5

L2.8.2.1 The liner system and leachate collection and
remcval sys ; : -

1.5.2.0.2. 1y Man

1 a
facilities associaced Wit
- :

gement of celleczion and helding
h run-on and run-off econtrol systems;

andg
5.2.7.2.v Control of wind dispersal ol  carticulate
matter, where applicable.
11.5.2.F.3 & éeseription of how each landlill, including ths
liner and eover systams will be inspectad in order te mest the
recuiremsnts of Szotion §.11.03. Tais infeormeiicn should be
included in the inspsetion plan submitted under paragraph (a3fisa
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or landfill ecell at closure in accordance with Section 8.711.11,
and a deseription of how each landfill will be maintained and
monitored after closure in accordance with Section 3.11.11. This
information should be Iincluded in the c1osure and post-closure
plans submitted under paragraph yayé 33 11.5.7.n of this secticn.

11.5.2.f.8 If igritaebkle or reactive wastes Wwill be
landfilled, an explanation of how the regquirements of Section
3.11.13 will be complied with;

11.5.2.7.6 If incompatible wastes, or incompatible wastes
and materials will be landfilled, an explanation of how Section
B.11.14 will be complied with;

1.5.2.8.7 If »ulk or non-containerized ligquid wasts or
waste containing free liquids is to be landfilled, an euplanztion
of how the requiraments of Section 8.11.1% will be complied with;

11.5.2.7.8 If ceontainers of hazardous waste =zre Lo be
andfilled, an ezplanation of how the requirements of Ssctions
31,16 or 8,11.17, as applicable, will be cemplied with.

(o3 o

.5.2g The T[ollowing additional informaticn regardinrg
protection of ground water is reguired from owners or operators
of nazardous waste surface impoundments, plles, land treatment
units, and landfills, except as otbherwise provided In Secticn
8.13.01(G):

.5.2.5.1 & summary of the ground-water monitoring data
obtained during the interim scatus period wundsr L0 C.F.R.
265.60-265.84, were applicable.

11.5.2.g.2 1Icdentification of the uppermost aguifer and
aguifers hAydraulically intercennested beneatn the faclility
property, -nclud;rg ground-water flow direction and rate, zand the
pasis for such identificatricen (i.e., the informetion obtained

fram hydrogeologic investigaticons of the lacility arez). This
information should Inclide the following:

11.5.2.g.2.1 Characterization of the site aydrogeology:

1

11,5.2.g.2.1.4 Coplies of any avallable geoohysical logs of
the site {Spontanesous potential, resistivicy, gamma ray, etce,);

.5.2.2.2.1.3 Depth to tne tcp of each water-bearing
formaw-on. ' 7
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19.5.2.2.2.1.C Depth to the bottom of each water-bearing
formation;

o

5.2.g.2.1.0 Areas of rechargs and discnarge for the
querm st aguifer;

11.5.2.g.2.1.E MWarer level depth information (i.e., a
water-table map);

11.,5.2.g.2.1.F Depth to and type of bedrock present;
11.5.2.g.2.1.0  Information available on the three
dimensional fleow of the site (including horizontal and vartiezl
flow rates and directions); and
2.g.2.1.H Any additional information deemed necessary
=

T1.5.2 g.2.ii Charseterization of each soil  horizon
he ! dous wasts managemeni area:

11.5.2.g.2.11.C Particle siz= razlo and Lextural
classification;

11.5.2.2.2.11.0 3ulx density;

11.5.2.g.2.11.% Percent veolds present;

B.2.g.2 1 1.F Perzeabilicy;

ot

11.5.2.g.2.11.G Infiltraticn rate; and

1.5.2.g.2.11.E Any other information deemed necessary by

the C lef, T
11.5.2.2.3 On the’ t.or:o,_1 aphic map vrequired under Sectien
.05.01 {t), a delineaticn of the waste rmanagement arsa, the
properuj boundary, thes proosoe "ooint of ﬂoro\131¢°“ as deflined
under Secticn 3.13.09, the propossed location of ground-water
monitoring wells ag raguired under Sectlon 3.13.97 awd ke the
extens possisle, the infcrmation required In paragrach g fe+é33

{(2) of this sectiong
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11.5.2.g.4 A description of any plume of contamination that
has entzred the ground water from a regulated unit at the time
that the application is submitted that:

11.5.2.g.4.1 Deiineates the extent of the plume on the
topographic map reguired under Section 11.05.01(¢

11.5.2.g.4.11 Identifies the concentration of each &ppendix
VIII constitvent in the plume,

1.5.2.g.5 Cetziled plans and an engineering report
describing the proposed ground-water monitoring program to be
implementasd to meet the requirements of  Section  8.13.07
(including sucn informztlion as proposed purging methods, proposed
development of wells, ete.)};

ne owner or coperator muUst also  submit oan
ility plan {or =z corrective action program

11,5.2.2.6
2 1
the requirements of Section 2.13.09,

engineering

necessary Lo mee

gu

11.5.2.2.7 The owner or operator must submit suificienc

information, supportiing data, =and analyses to establisn z
ground-water menitering program whicnh meets the requirements of
Seetion 8.13.08. This suzmission must address the fellowing

items as speelfied under Section 2.13.08:

117.5.2.5.7.1 A& proposed list of indicator parameters, wast
constituents, or vreaction products that can provicde a reliasl
indicatien of the presence of hazardous coconstituents in  th
ground water;

-

11.9.2.2.7.11 & proposed ground-water monitoring system;

11.5.2.8.7.11%1 Background concertraticons of each proposad
monitoring parameter or hazardous constifuent, or proceiurss Lo
calculate such concerntrations: and

11.5.2.g.7.1v & description of propossed sampliling, arnalysis
and statistical comparisaon procedures tTo be utilized in
evaluating ground-water monitoring data.

11.5.2.g.8 If hazzrdous constituenits have Sesn measursd  in
thne groundwater 2t Ihe polnt ol compiliance at concentrations
whigh arz determined to be signiflcancly increased ovar
sackground concentrations under Section B.13.08(4)., the ouner or
cperator must submit sufficient infermatlion, supporting data, arnd
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analysess to establish a corrective action program which megts the
requirements of Section 8.13.09. To demonstrate compiiance with
Section 8.13.09, the owner or gperator must address the following
items {in addition to otner Section &.13.09 vequiremonts):

11.5.2.g.8.1 A& characterization of the  contaminated
groundwzter, including concentratlions of hazardous constituents;

each

11.5.2.2.8.11 The  background concentration  for
£ forth in

hazardous constituent found i the groundwater as se
Section 8.13.08(b);

11.5.2.2.8.111 Detailed plans and an enginesring report
deseribing the corrective action teo be taken;

11.5.2.g.8.iv &4 description of  how the ground-water
monitoring orogram will assess the adegquacy of the corrective
action under Szctlon 5.13.09(d);

11.5.2.g.8.v A proposed compliance schecdule for beginning
the correcnive actlon; and

71.5.2.5.8.v1 4 description of the wastes previously handled
at e facllity

11.10.12 Eeporting Recuirements

11.10.12a Planned changes.

The permittes shall give written notice to the Chief as soon
as” ~possible of any planned =madse physical alterations or
additions fec.the permitted facility For a new hazzardous waste
Tanagemont faeility, the permittée may not commence Ltreatment,
storage, or disposal of hzzardous waste; zand Tor a fzcility being
modified the permitiee may not &Lrent, store, or disposs of
hazardous. waste in the modified portion of fhe facili ity, untili:

11.%0.12.2. % The permittes has submitted to the Chief by
certified mail or hand delivery, 2 letter sigred by the parmittese
and a registered professicnal engineesr, stating that the facility
has ©been constructed or modifisd in compllanes with the permit;
and

1.10.12.a.1.1 The Chief hras Inspected tne modified or newly
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construeted facility and finds 1t is iIn compliance with . the
conditions of the permit; or

11.10.12.a. 1,11 Within [ifteen (15) days of 1the date of
submission of the letter in paragraph (a)(1) of this section, i
the permittee has not recesived notice from the Chief of the
intent to inspect, prior inspection is waived and the permitiae

may commence treatment, storage or dispesal of hazardous waste.

* * * * *




COMMENTS OF WEST VIRGINIA MANUFACTURERS ASSOCIATION
ON PRCPOSED LEGISLATIVE RULES OF
THE WEST VIRGINIZ DEPARTMENT OF NATURAL RESQOURCES
HAZARDOUS WASTE MANAGEMENT, CHAPTER 20, ARTICLE S5E (1983)

November 18, 1885

My name is Robert G. Worden. I am the President of the
West Virginia Manufacturers Associlation. Qur association has
played an active rcle in support of the DNR's receipt cf £full
authorization from EPA to manage the regulation of hazardous
waste in West Virginia.

On Octokexr 2, 1985, the Directcr of the Department of
Natural Resources filed in the Office of the Secretary cf State
certain emergency rules and proposed rules amending the DNR's
hazardous waste managemsent regulations. The regulations contailn
a preamble which stated that the regulations were being pro-
mulgated "to conform to federal reguirements or to clarify the
regulztions on issues" that have been raised by U.S. EPA in its
review of the DNR's final authorization application.

The current proposed amendments represent only one in a
series of amendments that have been proposed by State agencies in
an effort to play "catch-up" with an ever changing ZIederal
regulatory program, We recognize that a major effort is neces-
sary feor State agencies to maintain a State program_which remains
eguivalent to =z federal program which is constantly being re-
vised., However, we believe that far tooc many man-hours have been
expendad by the DNR in attempting to "re-invent the wheel" in
terms of drafting a regulatory program which could receive final

authorization from EPA under RCRA. The many hours consumed’ in _




this administrative effort could have been more prcifitably spent
from the standpoint of the citizenry of West Virginiz and our

environment—in efforts to implement and enforce the E&tate pro-
gram,

Despite our concerns about the inappropriate manner in
which some State agencies have approached the process of de-
veloping a State program, we have nevertheless reviewed the
proposed changes on_a substantive basis and offer the following
comments.

1. Sec., 8.11.2(f) - A change has been made to this

section by changing the term "non-mechanical” to read "nc mechan-
ical."” This seciion, as revised, provides that noc mechanical
needs may be used to lower the water table. We would note that
this is & condition which is more stringent than its federal
counterpart,

The second and third sentences of this section now read
as follows:

This 3 £foot distance may be achieved by

elevating the waste disposal facility artifi-

cizlly or by non-mechanical lowering of the

water <table. However, no mechanical means

(i.e, pumps) mav be used to lower the water

tzble.
We believe these two sentences are redundant and result in
unnecessary confusion, We recommend that the third sentence of

this section be deleted altogether.

2. 11.10.12{a) - This secticn has been revised to now

specify -that "the permittee shall give written notice to the
Chief as soon as possible of any planned physical alterations or

.

additions to the permitted facility." The regulations would

-2




propose to delete the term "major" as gualifying the kinds of
physical alteraticns or additions for which notification must be
given. We recognize that the word "major" does not appear in EPA
regulations. However, by reguiring notice of "any physical
alterations or additions”, without limitation, permittee will be
forced to consider any physical changes possibly triggering this
nctification requirement, without regard to whether the change
would have an effect on public health or safety or the environ-
ment or whether such alteration or addition would affect the safe
and adeguate management of the waste. 1Indeed, the vast majority
of physical changes which would be made at a facility would be
irrelevant toc any of these goals. Without some qualification of
this notification reguirement, it is overly brcad, and not
ceonsistent with the purposes of the state Hazardous Waste Manage~

ment Act, See, W. Va., Ccde §20-5E-2. We recommend that the

notification reguirement be modified to read as follows:

The permittee shall give notice to the Chief
as scon as practicable of any planned phys-
ical alteraticns or additions to the permit-
ted facility which c¢ould reasonably be
anticipated to endanger public health or
safety or the envircnment or to affect the
safe and adeguate management of hazardous
waste at the permitted facility.

We appreciate the oppertunity to provide these comments

for your consideration,




STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25306

RONALD R. POTESTA
Director

MICHAEL A, FOTOS
Daputy Director

ARCH A, MOORE, JR. March 5, 1986
Governor

NOTICE OF AGENCY APPROVAL R L

LEGISLATIVE RULE: _Hazardous Waste Mznagement, W. Va.

Adgministrative Regulations, Chapter 20, Article 5E, Series 15 ~ .. ~
{3rd Amendment)

The attached legislative rule constitutes the official rule
approved by the West Virginia DePartment of Natural Resources
on the 5th-day of lMarch, 1986 and filed pursuant to law with

the West Virginia Secretary of State and the Legislative

:.?-'
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‘Ronald R. Potesta
Director
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

ARCH A. MOORE, JR. March 5, 1986 o : RONALD R. POTESTA
G;:varnor ' - Director
MICHAEL A. FOTOS

Deputy Director

The Hondrable Ken Bechler

Secretary of State o
State Capitol, Suite 157-K_ . _
Charleston, West Virginia 25305

Re: Filing of Approved Rules
(Bazardous Waste Management:,
Series 15) and Response to 3

Camnents - - - -

o T 3 ' :

Dear Mr. Hechler:. e i ;

Enclosed please find for your filing a copy of approved T T ;

amendments to the legislative rules of the Depart:rnnt of S T .
Natural Resources znd a Respdénse to Comments. : Foem L s

Lf you'have any questions, please contact Mr. Rom Shipley, |
Director's Office of Regulatory Affairs, State Hazardous - -
Waste Coordinator_at 304-348-2761.

Sincerely,

wrva

Ronald R. Pétesta  ~
Director -

RRP/risb
Enclosures™

cc: David W. Rebinson
Timothy T. Laraway
All State Hazardous Waste . -
Management Agenc:.es . _
Lecrz_slatj_ve Rulemsking Rev:i_ew Comm.ttee T




PREAMBLE TO HAZARDOUS WASTE MANAGEMENT REGULATIONS

PROGRAM: Hazardous Waste Management

REGULATIONS: Hazardous Waste Management Regulations, West
Virginia Department cof Natural Resources, Chapter 20, Article SE,
Series 15 - ' '

AUTHORITY: West Virginia Code Secticn 20-5E-6
ACTICON: Approval of Rule and Respeonse to Comments

TOFIC: Amendments to the Hazardous Waste Regulations based on
EPA amendments between October 29, 13984 and May 8, 1385 and
rulemaking petiticns from the West Virginia Manufacturers'
Association.

SUMMARY : This approved rulemaking reflects changes to the
Stazte's hazardous waste management program prompted by EPA
regulatery changes primarily made between October 29, 1984 and
May 8, 1985 as well as rulemaking petitions of the West Virginia
Manufactursrs' Association (WVMA}. Some of these approved
changes are necessary for the State to retain primacy of the
federal program and feor the 3tate to receive final authorization
of the RCRA program in effect prior to the Eazardous and Sclid
Waste Amendments of 1984 (HSWA). In addition, the West Virginia
Manufacturers' Association has petitioned the Department four
times for rulemeking to amend the State's regulations based on
EPA regulatory amendments. This approved rulemaking completes
the Department's response to most of the requestad changes in the
feur petitions.

DATES: Agency approval of these regulations cccurred on Marceh 5,
1986.

CONTACT: Ron Shipley, Special Assistant to the Director,
Director's Office of Regulatory Affairs, West Virginia Department
of Natural Resources, 1800 Washington Street, East, Building 3,
Room 842, Charleston, West Virginia 25305, (304) 348-2761,

SUPPLEMENTARY INFORMATION:

Response te Comments

The Department received comments from three organizations
cericerning sixty-six different sections or paragraphs of the
preoposed regulations. Twenty-one comments were deemed c¢lerical
or typographical changes and were adopted. In addition, one
commenter provided a copy of the proposed regulations identifying




typographical and clerical errors. These were also utilized., We
appreciate the assistance,

The remaining changes are based either on clarification
suggestions cor on suggestions that the Department should paraliel

federal regulations more closely. 4 synopsis of these changes
follows? o ’

§2 - Definitions.

We have adopted a definition of the term RCRA. This term appears
throughout the regulations but was heretofore undefined.

§3 - Identification and Listing of Hazardous Wastes

§3.1.b - One commenter pointed ocut that the proposed regulation
omitted the. word '"wastes" from this subsectiocn. This was
inadvertant and we have included this word in our adopted
varsion. . - -

3.1.1.c.4 - Table - One commenter suggested that we include a .
note at the end of the Table which is identical to the note in
EPA's analogous Table. We have done so.

3.1.1.e.1.11ii - One commenter suggested that we make the sescond
sentence of this subsection conform %to the EFA analogous
provision. We have done so.

3.1.5.a.2.11 - Two comments were received about this section
which conflicted with each other. We have adopted the
recommendations of the West Virginia Air Pollution Control
Commission and deleted the reference to their regulations in this
section., The reason is that hazardous wastes which are burned
for energy recovery are presently exempt from APCC Regulation 25.
The reference to their regulations, therefore, is unnecessary and
may be confusing.

3.1.5.¢c.1 - One commenter pointed cut that EPA made a correction
to this regulaticn on August 20, 1385 and urged that we make the
same adjustment. We did sc.

3.4.4 ~ One commenter pointed out that the reference to Section
3.1.1.a.2.1 was incorrect since "discarded materials" were
covered by subsections ii and iii also. We have changed the
reference accordingly.

§5. Transportation of Hazardous Waste by Air or Water

One commenter suggested that the Department's incorporation by
reference of EPA regulations was not specific enough. The
Department proposed to incorporate by reference z2ll appropriate
EPA regulations except those that are adopted pursuant to the




Hazardous and Solid Waste Amendments of 1984 (HSWA). We proposed
this exception because the State 1is currently seeking final
authorization to implement the EPA program in existence prior to
the passage of HSWA. We are fearful that adcpting by reference
regulaticns pursuant to HSWA may confuse EPA  and delay
autheorization. Upon reflection we agree with the commenter that
such an exception is unclear. The exzception not only reguires
knowledge of the regulations but zlso the date and authority
under which they were promulgated. The regulation, therefore,
would be difficult for the regulated community te understand and
therefore ineffective, . -- . -

One suggested alternative was to list those EPA regulations which
are not adopted pursuant to HSWA. Although possible to do, this
regulatory scheme  would require the State to amend its
regulations whenever EPA adjusts its regulations pursuant to RCRA
and not HSWA authority. This is also confusing and would result
in ineffective regulations, We have, therefore, deleted the
exception referencing HSWA. We have made the same change in
Section 13.

§6. Standards Applicable to Generators of Hazardous Waste

£.3.5.b - One commenter requested that the Department adopt the
thirty-day extension for storage which EPA may grant but that the
State did not previously recognize., We have adopted an extension
analogous to the EFPA program.

§8. Standards for OQwners and Operators of Hazardous Waste
Treatment, Storage and Disposal Facilities

8.1.2 - The Air Pollution Control Commission commented that our
reference to the coverage of thelir regulations was inaccurate
since we limited it only to ineinerators. We have corresected our
explanation of their coverage.

8§59, Standards for Management of Specific Hazardous Wastes and
Specific Types of Hazardous Waste Management Facilities

G§.3.1.a.2 - One comménter suggested that we clarify that Zhis
gection make 1t clear that the mixture was one of recyclable
materials and other substances which arse net hazardous wastes.
We have done 50 by adding the chrase "that are not hazardous
wastes" after the phrase "other substances”.

9.4.1.2 - Two commenters {including the APCC) urge that we delete
any refersnce to the Air  PFellution  Control Commission
regulations. We have dene so.

§11. Hazardous Waste Permitiing Program

11.1.2.2 - One commentsr pointed ocut that this section did net




contaln language delineating the action to which this applied and
suggested that we add '"taken during immediate rasponss to any of
the follewing situations:" Such omission was inadvertant. We
have added this language, '

11.7.1.2.2 - One commenter suggested that we add a '"Note" to this
section which parallels the EPA regulations. We have done so
because it provides more guildance to the regulated community.

16.3.2.a =~ One commenter suggested that we add the word
"accumulation” in the last sentence for clarification. We have

done so.

In addition to the above suggestions which we accepted, the
Department rejected several suggestions.

Variance for Boilers. One commenter argued that our failure %o
adept the variance for boilers was inconsistent with our adeption
of the boiler definition and therefore we should include the
boiler variance provision. In our proposed rulemaking we
declined to adept the variance prevision because we believe that
such =z prevision is more appropriately left to the APCC., We
still believe s0 and have not adopted the boiler variance.

The commenter argued that if we had the ability and expertise to
define and establish regulations for boilers then we zlsc have
the ability and expertise to decide on whether a variance should
be allowable under the regulations., Although we may have the
apility and expertise we decline te do so and offer the following
explanaticn.

As the lead agency for the hazardous waste program we have a
responsibility for coordinating and implementing <Chapter 20,
Artiecle 5E. One purpose of Article 5E is to assume regulatory
primacy of the federal RCRA program. See W. Va. Code
§20-5E-2(b0(4}. 3ee alsc: W. Va. Code §$20-5E-4 and 20-5E-5=z.
Secondly, W. Va. Code §20-5E-£(c) states that "...the director
shall not ©promulgate rules and regulations which are more
properly within the jurisdiction and expertise of any of the
agencies . empowered with rulemaking authority pursuant te section
seven of this article." The APCC is one of those agencies.

The issue for the Department, however, was how do we mest the
primary purpose of the article, i.e. assuming primacy while also
retaining the proper roles of the various agencies?

The EP& regulations governing boilers are split into Ewo
categories by EPA when exzamining a State's program for delegation
purposes. First are these provisions which must be in a State's
program to make it '"consistent and equivalent" with the federal
progran. Secondly are those provisions which a state may adopt
or omit which would make the state program more stringent than




the federal program.

In order to meet <the goal of Article 5E concerning primacy
assumption, the Depariment decided that it had to adopt those
boller provisions which EPA considers necessary for delegation.
We have done so in this ruiemaking.

The variance rules, however, are nct mandatory for delegation,
Omission of them leaves the State's program more stringent. The
APCC has advised the Department, however, that the "APCC director
will preopose a Regulation XXV boiler variance classification
procedure when the Commission amends Regulation XXV.

Incinerator Definition

One commenter pointed out that the definition of incinerator in
our regulation is different than the APCC's definition. Again,
we are adepting this definition to satisfy EPA in the State's
attempt +to .gain regulatory primacy. We have discussed this
problem with the APCC and both agencies will work together to
resclve the conflict.

Spent Materials and By-Products

All three commenters pointed out that EPA has amended its
regulations concerning spent materials and by-products and urged
the Department to deo so also. Although that aetion will be
necessary the Department declined to do so in this rulemaking
singe these provisions are significant additions to the
regulations not subject to notice and rulemaking procedures. We
plan to put sueh rules out for notice and comment shortly and
promulgate such regulations under emergency rulemaking procedures
if Justifiable.

The Department did, however, add one section from the HNovember
29, 1985 EPA rulemaking which was a clarification. We added
subsection (B} to §3.1.2.c.2.11 which clarifies that wastes
resulting from burning any of the exempt recyclable materizls are
not hazardous wastes.

Conclusicn

Accordingly, the Department is [filing the following rules as
approved regulations,




Pty

778 man o L
For the purposes of these regulations, the following words .aid | 7
phrases shall have the meanings ascribed to them in -~ this .section
unless the context of the regulations indicate othepwise. . _ -

T

Section 2. DBefinitions

L VI

£33 "detive portion" means that portion of a faecility where
treatment, storage or disposal operations are being conducted. It
includes the treated area of a landfarm and the active face of a
landfill, but does not include those portions of a facility which
have been closed in accordance with all applicable closure
requirements;

£23 "Administrator" means the administrator of the United States
Envircnmental Protection Agency or his designee;

£33} "Approved form" means any environmental Protection Agency
standard national form for administering the hazzrdous waste
provisions of RCRA, or a form approved by the Chief of the
Divigion of Water Resources or the Director of the Department of
Natural Resources;

€43 "aAquifer" means a geologic formation, group of formaktions, or
part of a formation that is capable of yielding a significant
amount cf groundwater Lo wells or springs; -

o .-
£63 "Application, part A" means that part of the application which
a permit applicant must complefe te gqualify for interim status =
under Section 3005(e) of RCRA or these regulations and for
consideration for a2 permit: Pt
£63 "ipplication, Part B" means that part of the application ﬁﬁich
a permit applicant must complete Lo be considered for a permit; g
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£3203 "Authorized representative” means the person responsible for
the overall cperation of a facility or an operational unit (i.e. -
part of a facility), e.g. - the plant manager, superintendent or
person of equivalent respensibility

£8+ "Boiler' means an enclosed device using controlled flame
combustion and having the following characteristics:

(a) The unit must have physical provisions for recovering and
exporfing thermal energy in the form of steam, heated fluids, or
heated gases: and

{(b) the unit's combustion chamber and primarv energy recovery
section(s) must be of integral design. To be of integral design,
the combustion chamber and oprimary energy recovery section(s)
{such as waterwalls and superheaters) must be physically formed
into cone manufactured or assembled unit. A unit in which the
combustion chamber and the primary energy recovery section{s) are
Joinad only by ducts or connections ecarrying flue gas is not




integrally designed; however, secondaryv snergy recovery equipment
{sueh as economizers or air preheaters) need not be physically
formed into the same unit as the combustion chamber and primary
enargy recovery secticn(s). The follcowing units are not precluded
from being boilers solely because they are nof of integral design:

process heaters (units that transfer energy directly to a process o

stream), and fluidized bed combustion units; and

(c) While in operation, the unit must maintain a thermal energy
recovery efficiency of at least sixty percent {60%), calculated in
terms of the recovered energy compared with the thermal value of
the fuely; and

{(d) The unit must export and utilize at least seventy-five percent
{(75%) of the recovered energy, calculated on an annual basis, In
this caleculaticn, no credif shall be given for reccvered heat used
in the same unit. {(Examples of internal use are the preheating of
fuel or ccmbustion zir, and the driving of induced or forced draft
fans or feedwater pumps.):

£%3 "Calendar Year" means January 1 through December 31;

£83 "Cell” means a discrete velume of a hazardous waste landfill
which uses a 1liner to provide isclation of wastes from adjacent
cells or wastes;

£9+ "Certification" means a statement of professional opinion
baszed upon knowledge and beliefl;

£4G3 "Chief" means the chief of the division of water rescurces of
the Department of Natural Resources;

£313 "Closed facility" means a facility which has heen preperly
clesed in accordance with the faclility cleosure plan and =211
applicable regulations and requirements;

£32} "Closed porticn" means that porticn of 2 facility which an
cwner or operator has closed in  accordance with the facility
closure plan and all applicable closure requirements;

£423 "Closure" means the act of securing a hazardous waste
management facility pursuant to the reguirements of these
regulations;

£1173 "Confined aquifer" means an aquifer, overlain by a confining
layer of significantly lower nydraulic conductivity, containing
ground water that is under sufficient pressure to rise above the
level at which it is encountered by a well;

L3183 "Container" means any portable device in which a material is
stored, transported, treated, disposed of or ctherwise handled;

£183 "Contingency plan" means a document setting out an organized,




planned and coordinated course of actions to be follcwed in the
event ¢of a fire, explosion or release of hazardous waste or
hazardous constituents which could threaten human health or
environment;

£163 "Common code" means the unique code assigned by the Chemical
Abstract Services (also known as the CAS Registry Number) to each
EPA hazardous waste and tc each Department of Transportation
hazardous waste material;

£473) "CWA" means the Clean Water Act (formerly referrsd to as the
Federal Water Pollution Control Act), Public Law 092-500, as
amended by Public Law 95-217 and Public Law $5-576;33 U.S.C. 1251

et seq.;

£483} Designated facility (designated hazardous waste management
facility)}" means a hazardous waste treatment, storage or disposal
facility which has received a permlt from the Environmental
Protection Ageney 1in accordance with U0 CFR Partsg 271 and 124, a
permit from this State, or another authorized state hazardous
waste program or which has been granted interim status or that is
regulated under Section 3.1.5 or Section 3.6 of these regulations,
and that has been designated on the manifest to receive a specific
hazardous waste shipment;

£193 "Dike" means an embankment or ridge of either natural or
man-made materials used to contain liguids, sludges, scolids, or
cther materials;

£28% "Director' means the director of the department of Natural
Resources;

£213 "Discharge or hazardous waste discharge™ means the accidental
or intentional spilling, leaking, pumping, peuring, emitting,
emptying or dumping of hazardous waste into or on any land or
State waters;

£323 "Dispcsal" means the discharge, deposit, injection, dumping,
spilling, leaking or placing of any hazardcus waste into or on any
land or ‘water so that such hazardous waste or any constituent
therecf may enter the environment or be emitted inte the air or
discharged into any State waters;

£233 "Dispeosal facility" means a facility or part of a facility at
which hazardous waste is intentionally placed intc or on any land
cr water, and at which the waste will remain after closure;

£aly "Divigion™ means the Division of Water Resources of the
Department of Natural Resources;

£253 "Domestic sewage" means untreated sanitary wastes that pass
through a sewer system;




£263 "DOT" means the United States Department of Transportation;

£1243 "Draft permit" means a document prepared under Section 11.21%
indicating the Chief's tentative decision to issue, deny, modify,
revcke and reissue, revoke, or reissue a permit;

£273 "Elementary neutralization unit" means a device which (i) is
used for neutralizing wastes which are hazardous only because they
exhibit the corrosiviiy characteristic defined in Section 3.3.3 of
these regulations, or are listed 1in Section 3.4 only for this
reason; and, {(ii) meets the definition of 2 tank, c¢ontainer, or
transport vehicle in this section;

£283 "Emergency permit' means a permit issued where an imminent
and substantial endangerment to human health or the environment is
determined to exist by the Directer, or the Chief;

£203 VEPA'" means the United States Environmental FProtection
Agency;

£303 "EPA hazardous waste number" means the number assigned by EPA
to each hazardous waste listed in Section 3.4 of these regulations
and to each characteristic identified in Section 3.3 of these
regulations;

£33 "EPA identification number" means the number assigned by EPA
to . each hazardous waste generator, hazardous waste transporter or
hazardous waste facility;

£323 "Equivalent method" means any testing or anzlvtical method
approved by the EPA Administrator under L0 CFR Section 260.20, and
260.21; -

£33 "Existing hazardous waste management facility or existing
facility" means a facility which was in operation or for which
construction commenced on cr hefore July 10, 1681, Under this
authority a facility has commenced construction if: (a) the owner
cr ogprator has obfained all necessary Federal, State and local
apprevals or permits te begin physical construction; and esither
(i) 2 continuous physical, on-site construeticn program has begun,
or (1ii) the owner or operator has entered into contractual
obligations {which cannot be cancelled or modified without
substantial loss) for construction of the facility to be completed
within a reasonable time;

£343 "Existing portion" means that land surface area of an
existing waste management unit, included in the original Part 4

permif application, on which wastes have been placed prior toc the
issuance of a permit;

{353 "Facility". See "hazardous waste management facility."

£363 "Federal agency" means any department, agency, or other




instrumentality of the Federal government, any independent agency
or establishment of the Federal  government ineluding any
gevernment corporation and the Government Printing Off'ice;

£37) "Federal, state, and local approvals or permits necessary %o
begin physical constructicn” means permits and approvals required
under federal, state, or lccal hazardous waste control statutes,
regulations, or ordinances;

£283 "Final cover" means cover material that 1is applied upon
closure of z landfill and is permanently exposed at the surface;

£203 "Flash point" means the minimum temperature at which a liquid
or solid gives off sufficient vaper to form an ignitable vapor-air
mixture near the surface of the liguid or solid. A&n ignitzble
mizture is one that, when ignited, is capable of the initiation
and propagation of flame away from the source of ignitien.
Propagation of flame means the spread of the flame from layer to
layer independent of the source of ignition;

£4683 "Food chain crops" means tobacco, crops grown for human
consumption, or crops grown for pasture, forage or feed for
animals whose products are consumed by humans;

£431) "Forelgn source" means a source outside the geographical
boundaries of the continental United States;

£423 "Freeboard" means the vertical distance between the top of a
surface impoundment, copen tank, or other containment device and
the surface of the waste contained therein;

¢42) "Free liquids" means liguids which readily separate from the
solid portion of a waste under ambient temperature and pressure,

443 "Generator! means any person, by site loecation, whose actor
preeass produces hazardous waste identified or listed in Secticon 3
of these regulations or whose act first causes a hazardcus waste
to become subject to these regulations;

£453 "Groundwatber" means water belcow the land surface in a zone of
saturation;

L4632 "Hazardous constituent" or Meonstituent" are constituents
identified in Appendix VIII of Section 3 of these regulations or
constituents that caused the Director to list the hazardous waste
in Section 3.4 of these regulations or censtituents listed in
Table 1 of Section 3.3.5 of these regulations, that are reasonably
expected to be in or derived from waste contained in a regulated
unit or that have been detected in groundwater in the uppermost
aquifer underlying a regulated unit;

£4F) "Hazardous Waste" means =2 hazardous waste as defined in
Section 3.1.2 except as 3.1b provides otherwise;




£i483 "Hazardous waste activity" means the handling of hazardous
waste as in the generation, transportaticn, treatment, storage, or
disposal of any hazardous waste;

£493 “"Hazardous waste generation" means the act or process of
producing hazardous waste materials;

£663} "Hazardous waste management' means the systematic control of
the colleecticn, source separation, storage, transportation,
processing, treatment, recovery and disposal of hazardous wastes;

£81 "Hazardous waste management facility (faecility)'" means all
contiguous land and structures, cther appurtenances, and
improvements ¢on the land used for treating, storing, or disposing
of hazardous waste. A faelility may consist of several treatment,
storage or disposal operational units;

£31383 "Inactive Portion" means that portion of a facility whieh
has not been in operation since the effective date of Section 3 of
these regulations;

"Incinerator" means any enclosed device using controlled flame
combustion that neither meets the criteria for eclassification as a
boiler nor is listed as an industrial furnace,

£823 "Incompatible waste" means a hazardous waste which Iis
unsuitable for: (z) placement in a particular device or facility
because it may cause corresion or decay of contalnment materials;
or (b) commingling with ancther waste or material under
uncontrelled conditicns because the commingling might produce heat
or pressure, fire or explosion, violent reaction, *toxic dusts,
mists, fumes or gases, or flammable fumes cr gases;

£633 "Individual generation site" means the contiguous site at or
on  wWhich one or more hazardous wastes are generated, An
individual generation site, such as a large manufacturing plant
may have cne or more sources of hazardous waste, bubt 1s considered
a single or individual generaticn site if the site or property is
contiguous;

£643 "In operation"” means facilities that are treating, storing or
disposing of hazardous waste;

"Industrial furnace" means any of the following enclosed devices
that are integral components of manufacturing processes and that
use controlled flame devices to accomplish recovery of materials

or energy:

(1) Cement kilns

(2} Lime Kilns

(3) Aggregate kilns




{4) Phosphate kilns

{5) Coke ovens

(6) Blast furnaces)

{7) Smelting, melting and refining furnaces {including
pyrometalliurgical devices such as cupolas, revarberator
furnaces,sintering machine. roasters, and foundry furnaces)

(8) Titanium dioxide chloride process oxidation reactors.

(9) Methane reforming furnaces.

(10) Pulping liguer recoverv furnaces,

{(11) Combustion devisces used in the recovery of sulfur values
from spent sulfuric acid, - ;

(12) Such other devices as the Administrator may, after
notice and comment, add to this list on the basis of one or
more of the following factors:

(i) The design and use of the device primarily to accomplish
recovery cf material preducts:

{ii) The use of the device to burn or reduce raw materials to

make a material product;

(iii) The use of the deviece to burn or reduce secondary
materials as effective substitutes Ffor raw materials, in
processes using raw materials as prineipal feedstocks:

{iv) The use of the device to burn or reduce secondary
materials as_ ingredients in an industrial process tomake a
material product:

{v) The use of the device in common industrial practice to
produce a material product: and

{vi) Other factors, as appropriate,

£333 "Injection well” means a wzall or bore hole into which fluids
are injected;

{86} "Inner liner" means a continuous layer of material placed
inside a tank or <container which protects the construction
materials of the tank or ccntainer from the contained waste or
reagents used to treat the waste;

£873 "Interim status" means the status obtained by any person who
owns or operates a facility in existence, or existing on July 10,
1581, and required to have 2 permit under these regulations. Suoh




facilities will be treated as having been issued a permit until
such time as final administrative disposition is made with respect
to an applicant for such permit provided that such facility is
operating and continues teo operate in compliance with interim
status requirements of Section 3005 of the Federal Sclid Waste
Bisposal Act, and In such a manner as will not cause or create a
substantial risk of a health hazard or public nuisance or a
significant adverse effect upon the environment;

£883 ‘"International shipment" means the  transportation of
hazardous waste, into or out of the jurisdiction of the United

States;

£503 "Landfill" means a disposal facility or part of a facility
where hazardous waste is placed in or on land and which is not a
land treatment facility, a surface impcundment, or an injection
well; i

£683) "Landf'ill cell' See ''celll.

{6313 "Land treatment facility" means a facility or part of a
facility at which hazardous waste is applied onto or incorporated
into the soil surface; such facilities are disposal facilities if
the waste will remain after closure;

£623) "Leachate" means liquid, ineluding any suspended components
in the liquid, ¢that has percclated through or drained from
hazardous waste;

£633 "Liner'" means a continucus layer of natural or man-made
materials beneath or on the sides of a surface impoundment,
landfill, or 1andfill cell which restricts the downward or lateral
escape of hazardous waste, hazardous waste constituents or

leachate;

£643 "Major facility" means a disposal or treatment facility which
disposes or treats an amount of hazarodus waste exceeding or equal
te 1,000 tons during a3 calendar year, and any storage facility
having a storage -capacity fer 1,000 tons of hazardous wasts or
mere;

£653 "Manifest" means the shipping decument originated and signed
by the generator, which c¢ontains the information required by
Section 6.2. -

£663 "Manifest document number" means the serial number assigned
to the manifest by the generator for recordkeeping and reperting
purposes;

£673 "Mining overburder returned to the mine site" means any
material overlying an econcomic mineral deposit which 1s remcved to
gain access to that deposit and is then used for reclamztion of a
surface mine;




LEEY '"Moniteoring' means all procedures used to inspect and
quantify the chemical or physical characteristies of the air,
State waters or soils;

£603 "Movement" means transportation of hazardous waste to a
facility in an individual transportation vehicle;

£703 "New hazardous waste management facility" or "New facility"
means a facility which began cperation, or for which construction
commenced after July 10, 1881. (See also, "existing hazardous
waste management facility");

£743 "Not in service" means a regulated unit that has ceased
receiving hazardous waste and has been emptied to the point that
portions of the liner(s) are exposed below the normal operating
level; ' '

£¥23 "NPDES (National Pollutant Discharge Elimination System)"
means the national program for issulng, modifving, revoking,
reissuing, terminating, monitoring and enfereing permits and
impesing and enforceing pre-treatment reguirements pursuant to
Sections 307, 402, 318 and 405 of the CWA. The term includes any
zpproved 3tate program;

£33 "On site" means on the same or geographically contiguous
property which may be divided by publie or private rights-of-way,
provided the entrance and exit between the properties 1s at a
crosz-rogds Intersection, and access 1s by crossing as opposed to
going along the rights-of-way. Non-contisuous propertles cwned by
the same person but connected by a right-of-way which the person
controls and to which the public does not have access, is also
considered on-site property;

{743 "Operateor means the person responsible for the overall
operation of a hazardous waste management facility;

£753 "Ouner" means the person who owns a hazardous waste
management facility or part of a hazardous waste mznagement
facility;

L7623 "Packaging' means the assembly of one or more containers and
any other compenents necessary te assure compliance with the
minimum packaging requirements under 49 CFR 173, 178, and 17§ and
includes ocontainers (cther than freight containers or overpacks),
pertable tanks, cargo tanks, tank cars and multi-unit tank car
units; .

£%¥73 "Partial closure" means the closure of a discrete port of a
facility in accordance with the applicable closure requireménts of
these regulations;

£783 "Permit by rule" means the provisicn of these regulations
stating that 2z "facillty or activity" is deemed to have a permit




if it meets the requirements of such provisicn;

£793 "Permit" means a control document issued by this state
pursuant to the State Act and these regulations, cr by other
states having an authorized program pursuant to Section 3006 of
RCRA or by the EPA Administrator pursuant to applicable Federal
regulations, or a facility having "interim status";

£80} "Permitted hazardous waste management facility (or permitted
facility)" means a hazardous waste treatment, storage, or dispesal
facility that has received an EPA RCRA permit, a RCRA permit from
an authorized state pursuant to Secticn 300€ of RCRA, or a State
permit in accordance with the requirements of these regulations,
or a facility having "interim status";

£843 "Person" means an individual, trust, firm, joint stock
company, public, private or government corperation, partnership,
assoclation, 3tate or Federal agency, the United States
government, this State or any other State, municipality, county
commission or any cther political subdivision of a State or any
interstate body;

£82} "Personnel or facility personnel" means all persens who work
at, or oversee the operations of a hzardous waste management
facility, and whose actions or failure to aet may result in
noncompliance with the requirements of these regulaticns;

(832 "Physical construction" or l'econstruet" means excavation,
movement cof earth, erection of forms or structures, or similar
activity involving the actual preparation of a hazardous waste
management facility;

£843 "Pile" means any non-containerized accumulation of solid,
non-flowing hazardous waste that is used for treatment or storage;

£853 "Point source" means any discernible, confined and discrete
conveyance, including, but not limited to, any pipe, diteh,
channel, tunnel, conduit, well, discrete fissure, container,
rclling stock, ccncentrated animal feeding operation or vessel or
other floating craft, from which pollutants are or may be
discharged. This term does not inelude return flows from
irrigated agriculture;

£863 "Publicly owned treatment works (POTW)" means any device or
system used In the treatment (including recyeling and reclamation)
of municipal sewage or industrial wastes of a liquid nature which
is owned by a State or municipality {(as defined by Section 502{4)
of the CWA). This definition includes sewers, pipes, or cther
conveyances cnly if they convey wastewater to a POTW providing
Ereatment;

"RCRA" means the 3Subtitle €, the ERescurce Conservation and
Recovery Act, as amended of the Federal Scolid Waste Disposal Act,




as amended.

£873 "Representative sample” means a sample of a universe or whole
which can be expected to exhibit the average properties of the
universe or whole;

£¢88) "Retrofitting" means the act of 1installing or upgrading a
regulated unit with liners, leachate collection, detection, and
removal systems not installed at  the time of original
construction;

£4223 "Revoeation," when the term is used in Section 11 in the
context of a permit action, means an action which renders a permit
permanently null and void;

£893+ "Run-off" means any rainwater, leachate, or other liquid that
drains over land from any part of a facility;

£903 "Run-on" means any rainwater, leachate, or other liquid that
drains over land onteo any part of a facility;

{94} "Saturated zone (zone of saturation)" means that part of the
earth's ecrust in which all volds are filled with water;

£92) "SDWA" means the safe. drinking water act (public law 05-523,
as amended by Public Law 95-1900);

£93) "SIC" means standard industrial classification,

£943 "Sludge" means any solid, semi-solid or liquid waste
generated from a municipsl, commercial, or industrial wastewater
treatment plant, water supply treatment plant, or air pollution
contrel faeility, exclusive of the treated effluent from a
wastewater treatment plant;
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£56} "State act" means the hazardous waste management act,

20-5E-1, et seq.

£97+ "State waters" or "waters" means any and all water on or
beneath the surface of the ground, whether percclating, standing,
diffused or flowing, wholly or partially within this State, or
bordering this State and within its Jjurisdiection, and shall
include, without limiting the generality of the foregoing, natural
or artificial lakes, rivers, streams, creeks, branches, brooks,
ponds (execept farm ponds, industrial settling basins and ponds and
water treatment facilities), impounding reservoirs, springs,
wells, water-courses and wetlands;




£983+ "Storage" means the holding of hazardous waste for a
tempcrary period, at the end of which the hazardous waste is
treated, dispcsed of, cor stored elsewhere;

£993 "Storm" means the 5-year, 24-hour rainfall event for a
particular lccation as it relates Lo the inspection requirements
specified in Sections 8.9.5, 8.10.5 and 8.11.3; '"storm" for the
purposes specified in the design requirements of Sections 8.9.2,
8.10.2, and 8.11.2 shall mean a 25-year, 2d-hour rainfall event
for a particular location. Both definitions are as defined by the
National  Weather Serviece in Technical Paper #40, "Rainfall
Frequency Atlas of the United States," May 7961, and subsegquent
amendments thereto or equivalent region or State rainfall
probability information developed therefrom;

£386) "Surface impoundment or impoundment" means a faeility or
part of a facility which is a natural topographic depression,
man-made excavation, or diked area formed primarily of earthen
materials (although it may be lined with man-made materials),
which is designed to hold an accumulation of 1liquid wastes or
wastes containing free liquids, and which is not an injection
well. Examples of surface impoundments are holding, storage,
settling, and zeraztion plts, ponds and lagoonsg;

£3253 '"Suspension," when used in Section 11 in the context of a
permit action, means an action which renders a permit temporarily
null and vold until such time as the Chief reinstates, modifies,
revokes, or reveokes and reissues the permit in accordance with the
applicable provisions of Section 11 of these regulations.

€164 "Tank" means a stationary device, designed +to contain an
accumulation of hazardous waste which is constructed primarily of
non-earthen materials which provide structural support;

£3243 "Termination," when the term is used in Section 11 in the
context of a permit action, means the same as the term
"revocation;”

£302) "Totally enclosed treatment facility" means a facility for
the treatment of hazardous waste which is directly connected to an
industrial production process and which 1Is construeted and
cperated in a mannar which prevents release of any hazardous waste
or any censtituent thereof ints the environment during treatment;

L1023 "Transfer facllity" means any  transportation related
facility including 1cading @ docks, parking areas, storage areas,
and other similar areas where shipments of hazardous waste are
held during the normal course of transportation;

£1943 “"Transportation” means the movement of hazardous waste by
air, rail, highway or water;

£3588) M"Transporter" means a persen engaged iIn the off-site




transportation of hazardous waste by alr, rail, highway or water;

£1563 "Transport vehiele" means a motor vehicle or rail car used
for the transportation of cargo by any mode. Each cargo-carrying
body (trailer, railrcad freight car, etc.) is a separate transport
vehicle; :

£3673y "Treatment" means any method, technique, or  process
ineluding neutralization, designed to change the physical,
chemical, or biological character or ccmposition of any hazardous
waste so as to neutralize such waste or so0 as to render such waste
non-~-nazardous, safer tc transport, store or dispose of, or
amenable Lo recovery, amenable for storage or reduced in volume.
Such term iIncludes any activity or processing designed to <change
the physical form or chemical composition of hazardous waste as to
reénder it non-hazardous;

£108) "Treatment zone" means a s0il area of the unsaturated zone
of a land treatment unit within which hazardous constituents are
degraded, transformed or immohilized;

£409) "Triple rinsed" means containers which have been flushed
three (3) times, each time using a volume of diiubanrt diluent at
least equal to ten percent (10%) of the container's capacity;

£422) "Underground injection” means the sub-surface emplacement of
fluids through a bored, drilled or driven well; or through a dug
well, where the depth of the dug well is greater than the largest
surface dimension (see also "injection well");

£1163 "Unsaturated zone™ or '"zone of aeration”" means the zone
between topographie surface and the water table;

£3133 "Uppermost aquifer" means the geclogie formation nearest the
natural ground surface that iz an aquifer, as well as lower
aguifers that are hydraulically interconnected with this aquifer
Wwithin the facilify’s property boundary;

£4493 "Vessel' means every deseription of water ecraft used or
capable of being used as a means of transportation on the water;

£332) "Waste" means waste as defined in seetion 3.1.1.

£313i3) "Wastewater treatment unit" means a deviee which: (i) is

part of a wastewater treatment Ffacility which is subject fo

regulation under the CWA; (i1i) receives and treats or stores an

influent wastewater which is a hazardous waste as defined in this

section, or generates and accumulates, or treats or stores a-
wastewater treatment sludge that is defined as a hazardous waste;

and {iil) meets the definition of a tank as defined in this

section;

£3343 "Water (bulk shipment)" means the bulk transportation of




hazardous waste which 1is loaded or carried on board a vessel
without containers or labels;

£4182 "Water table" means the upper surface of the zone of
saturation in groundwaters In which the hydrostatic pressure is
egual to. atmospheric pressure;

£31163 "Well" means any shaft or pit dug, drilled, jetted, driven
or bored inte the earth, generally of a cylindrical form, and
often cased with bricks or tubing te prevent the earth from caving
in, whose depth is greater than the largest surface dimension;




Secticn 3. Identifieation and Listing of Hazardous Waste

3.1 Purpecs2 and Scope

3.7a This secticn identifies those wastes which are subject to
regulation as hazardous wastes,

2-1b-This-geection-idenbifiog-onliy-come-of-sho-mabenials-which--ape
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3.1.t The definition of waste contained in this section. applies
only tec wastes that are also hazardous for purposes of the State
Act and the regulations implementing the State Aect. For  example,
it does not apply to materials (such as non-hazardous scrap,paper,
textiles or rubber) that are not otherwise hazardous wastesandthat
are recyeled,

3.1.b.1 This secticn identifies only some of the materials which
are wastes and hazardous wastes under Sections 5, 12, 13, and 17
of the State Act. A material which is not defined as a waste  in
this section, or is net a hasardous waste identified or listed in
this section, is still a waste and a hazardous waste for purposes
of these sections if:

3.7.b.2 In the case of Sections 20-3E-12 and 20-5E-13 of the State
Act, ¢the Director has reason to believe the material may be a
waste within the meaning of Section 20-5E-3{12) of the Stakte Act
and a hazardous waste within the meaning of Section 20-5E-3{6) of
the State Aect; or

3.7.b.3 In the case of Section 20-5E-17, the statutcry elements
are established.

3.1c For the purpcses of Sections 3.1.1 and 3.1.5:

3.7.¢.1 & "spent material" is any material that has been used and
as a result of contamination can no longer serve the purpose for
which it was produced without processing:

3.1.c.2 "Sludge" has the same meaning used in Section 2 of these
regulations;

2.1.c.3 A "by-product" is a material that 1is not one of the
brimary products of a production preocess and is not solely or
separately produced by the preduction process. Examples are
process residues such as slag or distillation column bobtoms. The
term does not include a co-product that is produced for the
genaral public's use and is ordinarily used in &the form it is




produced by the process;

3.7.¢.4 A meterial is "reclaimed" if it is processed to recover a
usable. product or if it is regenerafted. Examples are recovery of
lead wvalues from spent batteries and regeneration of spent

solvents;

3.1.¢c.5 & material is "used or reused" if it is either;

3.7.,2.54 Employed as an ingredient (including use as an
intermediate) in an industrial process to make a product, {(for
example, distillation bottoms from one process used as feedstock
for another process.) However, a material will not satisfy this
condition if distinct components of the material are recovered as
separate end products (as when metals are recovered from
metal-containing secondary materials): or

3.1.¢c.5B Employed in a particular function or application as an
effective substitute for a commercial product {for example, spent
pickle liguor used as phosphorus precipitant and sludge
conditioner in wastewater treatment);

3.1.¢.6 "Scrap metal" is bhits and pieces of metal parts {e.g.,)
bars, turnings, rods, sheets, wire) or metal pieces that may be
combined together with belts or soldering {(e.g., radiaters, scrap
automobiles, railroad box cars), which when worn or superfluous
can be recyeled;

3.7.e.7 & material is 'recycled" if it is used, reused or
reciaimed;

3.1.¢.8 A material is '"accumulated speculatively" if it is
accumulated before being recveled. A material is not accumulzated
speculatively, however, if the person accumulating it ecan  show
that fthe material is potentially recyelable and has a fezsible
means of being regycled; and that - during the calendar year
{commencing on January 1) - the amount of material that is
recyeled, or transferred to a different site for reeyeling, equals
at least 75 percent by weight or volume of the amount of that
material . accumulated at the beginning of the period. In
calculating the percentage of turnover, the 75 perceéent requirement
is to be applied to each material of the same tvpe (e.g., slags
from single smelting progess) that is recyeled in the same way
(i.e., from which the same materizl is recovered or that 1is used
in the same way). Materials scecumulating in units that would be
exempt from regulation under Section 3.1.3{(e¢) are not to bz
ineluded in making the calculation. (Materials that are already
defined as wastes alsc are not to be included in making the
calculation.) Materials are no longer in this categorvy onee they
are removed from accumulation for reeyeling, however.

3.1.1 Definitions of Waste
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3.1.1.a.1 A waste is any discarded material that is not exeluded
by Section 3.1.3.a or that is not excluded by variance granted
under Section 16.3. -

3.1.1.2.2 A discarded material is any material which is:

3.1.1.a.2.1i Abandoned, =as explained in paragraph b of this
subsection; or

3.1.1.a.2.i1 Recyecled, as explained Iin paragraph ¢ of this
subsecgtion; or

3.1.1.a.2.1iii Considered inherently waste-like, as. explained in
paragraph d ¢f this section.
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3.1.1.b Materials are waste if they are abandcned by being:

3.1.1.b.1 Disposed of; or

3.1.1.b.2 Burned or incinerated; or

3.1.1.5.3 Accumulated, stored, or treated {but not recycled)
before or in lisu of being abandoned by being dispcsed of, burned
or ineinerated.
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3.7.1.c Materials are waste if they are recycled - or accumulated,
stored or treated before recyeling - as specified in paragraphs
e¢.1 through c.i of this section,

3.1.1.¢.1 Used in a manner constituting disposal.

3.1.,1.c.1.i Materials noted with a "¥" in column 1 of Table ' are
wastes when they are:

3.7.1.¢.1.1.8 Applied to or placed on the land in a manner that
constitutes disposal; or

3.1.1.¢.1.1.B Contained in products that are applied to the land
(in which case the product itself remains a waste).

3.1.1.¢.1.1.C However, comnercial chemical prbducts listed in
Section 3.L.4 are not wastes if they are applied to the land and
that is their ordinary manner of use.

3.7.1.¢.2 Burning for energy recovery.

3.7.1.¢.2.1 Materials noted with a "#" in column 2 of Takle 1 are
wastes when they are:

3.1.1.e.2.i.4 Burned to recovery energy;

3.1.1.c.2.1i.B Used tc produce z fuel or are ctherwise contained in
fuels (in which case the fuel itself remains a waste).

3.7.7.c.2.11 However, commercial chemical products listed in
Section 3.4.4 are not wastes if they are themselves fuels.

3.1.1.c.3 Reclaimed. Materials noted with a "¥" in column 2 of
Table 1 are wastes when reclaimed.

3.1.1.¢c.4 Accumulated speculatively., Materials noted with a "¥"
in column 4 of Table 1 are wastes when acecumulated speculatively.




Table 7 ,
(4ll new language.)

Use Energy
constituting recovery/ Reclamation Speculative
disposal fuel accumulation

(1 {2} (3) (&)
Spent materials ¥ ¥ L *
Sludges (listed in ¥ , * ¥ #
Sections (3.4.2 and
3.4.3)
Sludges exhibiting a * . ¥ #
characteristic of
hazardous waste
By-products (listed ¥ * * *
in Section (3.4.2
and 3.4.3)
By-products exhibiting * # b
a characteristic of
hazardous waste
Commercial chemiecal *® b -
products listed in
Section (3.4.4)
Serap metal LK : * * #
NOTE: The terms "spent mzterials'", "sludges", '"by-preducts" and
"serap metal™ are defined in Seetion 3.1.6.
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3.1.1.d Inherently waste-like materials. The following materials
are wastes when they are recycled in any manner:

3.7.1.d.1 (Reserved) ) . -

3.1.1.d.2 The Director will use the following criteria to add wastes to
that list: ;

3.1.1.d.2.1.4 The materials are ordinarily disposed, burned or




incinerated; or

3.1.1.d.2.1.B The materials contain toxiec constituents listed in _
Appendix VIII of this Section and these constituents are not
ordinarily found in raw maierials or products for which the
materials substitute (or are found in raw materials cor products in
smaller concentrations) and are not used or reused during the
recycling process; and

3.1.1.d.2.11 The material may pose a substantial hazard to human
health and the environment when recyeled.
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3.1.1.e Materials that are not waste when recycled.

3.1.1.e.1 Materials are not wastes when thev can be shown to be
recyeled by being:

3.1.1.e.1.1 Used or reused as ingredients in an industrial process
to make 2 product, provided the materials are not being reclaimed:
or

3.1.1.e.1.i1 Used or reused sas effective substitutes for
commerclial products;

3.1.1.e.7.1ii Returned to the original process from which they are
generated, without first being reclaimed, The material nmust be
returned ss a substitute for raw material feedstock, and the
process must use raw materizls as principal feedstocks,

3.1.1.2.2 The following mafterials are wastes, even if the
recyeling invoives use, reuse or return to the criginal process
(described in paragraphs e.1.i through iii of this subsection):

3.1.1.e.2.i Materials used in 2 manner constituting disposal, or
used to produce products that are applied to the land; or

3.7.1.e.2.3ii Materials burned for energy recovery, used to produce




a fuel, or contained in fuels; or

3.1.1.e.2.11i Materials accumulated speculatively: or

3.1.1.e.2.iv _(Resgerved)

3.1.1.f Documentation of claims that materizls are not wastes or
are conditionally exempt from regulation. Respondents in actions
to enforce regulations implementing the State Act Who raise a
claim that a certain material is not a waste, or is conditiocnally
exempt from regulstion, must demonstrate that there is a known
market or disposition for the materizl, and that they meet the
terms of the exclusion or exemption. In doing sc, they must
provide appropriate documentatiocn (such zs contracts showing that
a second person uses the material as an ingredient in a production
preccess) to demonstrate that the material is not a waste, or is
exenpt from regulation. In addition, ocwnsrs or operators of
facilities claiming that thev actually are recycling materials
must show that they have the necessary equipment to do szo.

2.1.2 Definition of Hazardous Waste

3.1.2a A waste as defined in Section 3.7.1 is a hazardous waste
ir:

3.1.2.a.1 It is not execluded from regulation as a hazardous waste
under Section 3.1.3(b); and

3.1.2.a.2 It meets any of the following criteria:

3.1.2.a.2.1 It is listed in Section 3.4 and has not been excluded
from the list in Section 3.4 pursuant to Section 16.

3.1.2.a.2.11 It is a mixture of waste and one or more hazardous
wastes listed in Section 3.4 and has not been excluded under
Section 16; or -

3.1.2.a.2.1iii It exhibits any of the characteristies of hazardous
wastie identified in Seetiocn 3.3. -

3.1.2.b 4 waste which is not excluded from regulation under
paragraph (a)}(1} of this section becomes a hazardous waste when
any of the following events occur:

3.7.2.b.1 In the case of a waste listed in Section 3.4 when the
waste first meets the listing description set forth in Section

3.4;

2.7.2.b.2 In the case of a mixzture of a waste and one or more
listed hazardous wastes, when a hazardous waste listed in Section
3.4 is first added o the waste;

3.1.2.b.3 In the case of any other waste (including a waste




mixture), when the waste exhibits any of the characteristics
identified in Section 3.3.

3.1.2.c Unless and until it meets the criteria of paragraph (d):
3.17.2.c.1 A hazardous waste will remain a hazardous waste.
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3.1.2.c.2.1 Except as otherwise provided in paragraph 3.1.2.c.2.11
of this section, any waste generated from the treatment, storage,
or disposal of a hazardous waste, including any sludge, spill
residue, ash, emmissions econtroi. dust, or leachate (but not
including precipitation run-off) is a hazardous waste. {However,
materials that are reclaimed from waste and that are used
beneficially are not wastes and hence are not hazardous wastes
under this provision unless the reclaimed material is burned for
energy recovery or used in a manner constituting disposal.)

3.1.2.c.2.11 The following wastes are not hazardous wastes even
though they are generated from the treatment, storage, or disposzl
of a hazardous waste, unless they exhibit one or more of the
characteristics of hazardous waste: {f) Waste pickle liguor
sludge generated by lime stabilization of spent pickle liguor from
the iron and steel irdustry (SIC Codes 331 and 332):; (B) wastes
from burning any of the materials exempted from regulabtion by
Section 3.1.5.58.3. - _

3.1.2.d Any waste described in paragraph (¢) is not a hazardous
waste if it meefs the following criteria:

3.1.2.d.1 In the case of any waste, 1t does net exhibit any of the
characteristics identified In Section 3.3.

3.1.2.d.2 In the case of a waste which is 2 listed waste under
Seetion 2.4, c¢ontains a waste listed under Section 3.4 or is
derived from a waste listed in section 3.4, it also has been
excluded from paragraph (e¢) under Section 16.

3.1.3 Execlusions

3.7.3a Materials which are not wastes.

The following materials are not wastes for the purposes of this
section:

2.1.3.a.1.1 Domestic sewage; and

3.1.3.a.1.11 Any mixture of domestic sewage and other wastes that
passes through z sewer system to a publicly-owned treatment works




for treatment. "Domestic sewage" means untreated sanitary wastes
that pass through a sewer system.

3.1.3.a.2 Industrial wastewater discharges that are peint source
discharges subject to regulation under Section 402 of the Clean
Water Act, as amended. (Comment: This exclusion applies only to
the actual point source discharge. It does not exclude industrial
wastewaters while they are being collected, stored or treated
before discharge, nor does it exclude sludges that are generated
by industrial wastswater treatment.)

3.1.3.a.3 Irrigation return flows.

3.1.3.a.% Source, special nueclear, or by-product material as
defined by the Atomic Energy Act of 1954, as amended, 42 U.S.C.

2011, et seq.

3.1.3.a.5 Materials subjected ta in-situ mining techniques which
are not removed from the ground as part of the extraction process.

3.71.3.a.6 Pulping liquors (i.e., black liquer) that are reclaimed
in a pulping liquor recovery furnace and fthen reused in the
pulping process, unless it is accumulated speculatively as defined
in Section 3.1.¢.8 of these regulations.

3.1.3.2.7 Spent sulfuriec acid used to produce virgin sulfurie
acid, unless it ig accumulated speculatively as defined in Section
3.1.¢.8 of these regulations.

3.1.3.b Wastes which are not hazardous wastes. The following
wastes are not hazardous wastes:

3.1.3.b.1 Household waste, including household waste that has been
collected, transported, stored, treated, disposed, recoverad
{(e.g., refuse-derived fuel) or reused, "Household waste" means
any waste material (including garbage, trash and sanitary wastes
in septic tanks) derived from households {including single and
multiple residences, hotels and metels, bunkhouses, ranger
stations, crew quarters, campgrcunds, picnic grounds, and day-use
recreation areas).

3.1.3.b.2 Wastes generated by any of the following, and which are
returned to the soil as fertilizers:

3.1.3.h.2.1 The growing and harvesting of agricultural crops.
3.1.3.b.2.1ii The raising of animals, Including animal manures.
3.1.3.b.3 Mining overburden returned to the mine site.

3.1.3.b.4 Fly ash waste, bottom ash waste, slag waste, and flue

gas emission centrol waste generated primarily from the combustion
of coal or other fossil fuels.




3.1.3.0.5 Drilling fluids, produced waters, and other wastes
associated with the expleration, development, or production of
erude oil, natural gas or gecothermal energy.

3.1.3.b6.6.1 Wastes which fail the test for the characteristic of
EP toxicity because chromium is present or are listed in 3.4 due
to the presence of chromium which do not fail the test for the
characteristic of EP texzocity for any other constituent or are not
listed due to the presence of any other constituent, and which do
not fail the test for any other characteristic, if it is shown by
a waste generator or by waste generators that:

3.1.3.b.6.1.A The chromium in the waste is exelusively {(or nearly
exclusively) trivalent chromium; and

3.1.3.b.6.1.B The waste is generated from an industrial process
which uses trivalent chromium exclusively (or nearly exclusively)
and the process does not generate hexavalent chromium; and

3.1.3.b.6.1.C The waste is typlcally and frequently managed 1in
non-oxidizing environments,

3.1.3.b.6.1i1 Specific wastes which meet the standard in paragraphs
(b)Y (6) (i), (&), (B), and (C), (so long as they do not fail the
test for the characteristic of EP toxiecity, and do not fail the
test for any other characteristic) are:

3.1.3.b.6.i1.8 Chrome (blue) trimmings generated by the following
sub-categories of the leather tanning and finishing industry; hair
pulp/chrome tan/retan/wet f{inish/ hair save/chrome tan/retan/wet
finish; retan/wet finish; no beamhouse; through-the-blue; and
shearling.

3.1.3.p.6.11i.B Chrome (blue shavings generated by the following
sub-categories of the leather tanning and finishing industry; hair
puip/chrome tan/retan/wet finish/ hair save/chrome tan/retan/wet
finish/ retan/wet finish/ no beamhouse; through-the-blue; and
shearling.

3.1.3.h.6.1i.C Buffing dust generated by the following
subcategories of the lzather tanning and finishing industry; hair
pulp/chrome tan/retan/wet finish; hair save/chrome fan/retan/wet
finish/ retan/wet finish/ no hbeamhouse; through-the-blue.

3.1.3.2.6.11.D Sewer screenings generated by the following
sub-categories of the leather tanning and finishing industry; hair
pulp/chrome tan/retan/wet finish; hair save/chrome tan/retan/wet
finish; retan/wet finish; no beamhouse; through-the-blue; and
shearling.

3.1.2.b.6.ii.E Wastewabter treatment sludges generated by the
following sub-categories of the leather tanning and finishing
industry; hair pulp/chrome tan/retan/wet finish,; halr save/chrome




tan/retan/wet finish; retan/wet finish; 1o beamhouse;
through-the-blue; and shearling.

3.1.3.b.6.11.F Wastewater treatment sludges generated by the
following sub-zategories of the leather tanning and finishing
industry; hair pulp/chrome tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; and through-the-blue.

3.1.3.b.6.,11i.C Waste scrap leather from the leather tanning
industry, the shee manufacturing industry, and other leather
product manufacturing industries.

3.1.3.0.6.1i.H Wastewater treatment sludges from the production of
TiQ2 pigment using chromium-bearing ores by the chloride process.

3.1.3.b.7 Waste from the extraction, henefication and processing
of cres and minerals {including coal), including phosphate rock
and overburden from the mining of uranlum ore.

3.1.3.b.8 Cement kiln dusit waste.

3.1.3.b.9 Waste which consists of discarded wood or wood products
which fails the test for the characteristic of EP toxicity and
which is not z hazardous waste for any other reason if the waste
is generated by persons who utilize the arsenical-treated wood and
weod products for these materials Iintended end use.

¥ # * L *

3.1.4 Special Requirements for Hazardous Waste Generated by Small
Quantity Generators.

3.1.42 A generator is a small quantity generator in a calendar
month 1f he generates less than 1000 kilograms of hazardous waste
in that month,

3.1.4b Except for those wastes identified in paragraphs (e) and
(f) of this section, a small quantitfy generator's hazardous wastes
are not subjeet to regulation under Sections 6, 8, and 11 of these
regulations and 4C CFR Part 265, provided the generator complies
with the requirements of paragraph (g) er zand (j) of this section,
whichever applies.

3-i-lUe-Hagardeus-wasse-shas-is-berefieially--uged--op--pe-used--or
togibimatery--peayeied--op--pearasmed-~-and--5hat-~is-egeiuded-£from
peguiabion-by-Scebion-3-3<-6La)-ig-n0b~-inatuded--in--the--guankisy
debepminabiong--6f-~5his--50ebiory--apd--ig--ret--subiecet--58--2n¥
pegHironenss-of-this-gcebion-if-Eke-rotificasion--veguiremenis—--af
Seetion--U--are--complied-with--Hazardous-wasbe-thab-is-subices-5o
bhe-speeial-reguiremenss-of-Scebion~3-4-8(bs-ig--inaluded--in--5he
guanrbisy--deberminationg--o9f--this--seebion--and-is-subjess-ba-the
reguirementa-of-5hig-seesions




3.1.48.¢ Hazardous waste that is recyeled and that is excluded from
regulation under Seetions 3.1.5(a){(2){iii) and (v), (a}(3), or G.4
is not inecluded in the gquantity determinations of this secticn and
is not subject to any requirements of this section, Hazardous
waste that is subject to the requirements of Sections 3.1.5(b) and
{e) and 9.3, 9.4, and §.6 is inecluded in the aguantity
determination of this section and is subject to the requirements
of this section.

#* *® * * *

2+1-5-Speeisi-Reguiremenbg-for--Hagardous--Wasse--Whick--is~-Usedy
Reugedy-Reeyeled-op-Reesiaimed

3+iv9a-Exeepb-as-obheprnige-—provided-~-in--paragpraph--{bi--af--5his
seebioRry--g~-hagardons-~wasbe--which--meess--any--of-Ehe-following
epifevis--ig--nob--gubjeeb~-69--5he--fuli--roguiremenss--af--5hese
peguiations--unbil--gush--6ime~~-ag---bke---Dircetor---promuigates
regulabions-59-5ke-eorbrapys

3+8z4raci-Tb--ig-~-berefisiagily--used--op--roused--op--1lagitimabely
reeyeied-or-regzaimeds

3x5+d-ar2--F5--i5--being--aceunuiasedy-~-sbored---or---physieaziyy
chemiaally--or--biologically--breased--prisn--5o-benefiaial-uge-ox
nouge-~op-legibimate~resyeting-or-reelamabions

378+3za-3-15-i5-one-of-bke-following-maseriaig-boing-usedy—reuseds
reeyezed-or-peeiaimed-in-the-gpeeificd-marners

3:674-a-3-i-Spenb-piakie~-tiguor--whigh-~-ig--preuged--in-~-waskewaber
treabmeRt--a5--a--faeiliby--holding-a-Nabionat-Pollusars-Digekarge
Eiiminasion-Syssen-(NPDES}-permiby-on-wWhick-ig-being--accumulabedy
steredy--op-pAysSieallyr-chemicaltlyy-or-biclogieally-Ereated-before
suekh-pouses -

3-5-1b-Except-for-thoge--wanbes--1igbed--in--paragraph--{a}{3ir--a
hasapdous--wasse--whieh-is-a-gludger-or-whieh-ig-1igsed-in-3-4y-02n
which-eontains-one~-gr-more-hagardeus--washes--1isbed--in--3-4-—and
whigk-~is-~-btpancporied--op~-giored-~-priopr-~5o--beirg-casdy-reuseds
reeyetedy-op-reeltained-is-gubieeb-60--Ehe--follonWtRg--pregiiromenss
With-pespees-5o-susk-bransporbabion-or-ssorages
3-5-d-bri-Nebifieabion-reguircmenss-under-Secebien-U;
3.5-3-bs2-Requirecmerbs-for-generators-under-Seesion-63

3?5747b?B—See5%638—8?47—8727-8737-8?47—3751-8767—-8r¥7——5137——8797
87497-8v43"aﬂd-43f

3-8-1-b-U-Sberage-faaility-roegquipementg-8eetion-344

3+8-3-b-5-40-CFR-265-Subpars-Ar-By-Cy-By-By-Eg-Gr-Hy-Iy-ds--K--and




Ly
BrS;47976-Lseaséea—standapds-én—SeeSiea-%Q-whepe-appéée&béei—aaé
2-5-3+b-7-Transporsabion-regulabions--promulgatod--by--ske--Rublie
Servige---Commissien--and--5he--Deparsment--of--Highways--and--5he

Dircebers: :

3.1.5 Requirements for Reeyeclable Materials )

3.1.5.a.1 Hazardous wastes that are recyecled are subject to the
reguirements for generators, transporters, and storage facilities
of paragraphs (b) and (c) of this section, execept for the
materials listed in paragraphs {a}{2) and (a)(3) of this section.
Hazardous wastes that are recvecled will be known as 'recyclable
materials."

3.1.5.a.2 The following recyeclable materials are not subject to
the requirements of this section but are regulated under Sections
9.3 through 9.7 and sll applicable provisions of Section 17 of
these regulations:

3.1.5.a.2.1 Recyelable materials used in a manner gonstituting
dispesal (Section 9.3):

3.1.5.a.2.ii Hazardous wastes burned for energy recovery in
boilers and industrial furnaces.

3.1.5.a.2.iii (Reserved);

3.1.5.a.2.iv Recyeled materials from which precious metals are
reclaimed (Section 9.6):

3.1.5.2.2.v Spent lead-acid batteries that are reclaimed (Section
9.7).

3.1.5.a.3 The following recyclable materials are not subisct to
regulation under §84 through &8 and are not subject to the
notification requirements of W.Va. Code §20-5E-10.

3.1.5.a.3.1i Reclaimed industrial ethyl alcohol;

3.1.5.2.3.11i Used batteries (or used battery cells) returned to a
battery manufacturer for regeneration:

3.1.5.a2.3.1ii Used o0il that exhibits one or morse of the
characteristics o¢f hazardous waste but is recycled in some other
manner than being burned for energy recovervy; or

3.1.5.2.3.3iv Serap metal. ' ' o B

3.1.5.b Generators and transporters of recyclable materials shall
comply with all applicable provisions of Sections L4, 5 and 6 of




these regulations, except as provided in paragraph 3.1.5.a2 of this
section.

3.1.5.c.1 Owners or operators of facilities that store recyclable
materials are regulated under all appliczble provisicons of
Sections 4, 8.1 through 8.10, 8.13, and 11 of these regulations,
except as provided in paragraph 3.1.5.a of this section (the
recveling process itself is exempt from regulations).

3.1.5.c.2 Quwners or operators of facilities that recyclerecyelahle
materialsg without gstoring them before they are recyecled are
subject to the following requirements, except as provided in
paragraph 3.1.5.2 of this segtion:

3.1.5.¢.2.1 Notification reguirements of Section 4;

3.1.5.0.2.ii Seections 8.5.2 and 8.5.3 (concerning use of the
manifest and manifest discrepancies).

3.1.5d Additional Regulaticn cf Certain Hazardous Waste Recyeling
Activities on a case-by-case basis, :

3.1.5.d.1 The director may decide on a case-by-case basis that
persons accumulating or storing the recyclable materials deseribed
in 3.1.5.a.2.iv should ke regulated under 3.1.5.b and 3.1.5.¢. The
basis for this decision is that the mafterials are being
accumulated or stored in a manner that does not protect human
health and the environment because the materials or their toxic
constituents have not been adequately contained, or because the
materials being accumulated or stored together are incompatible.
In making this decision, the director will consider the following
factors:

3.1.5.d.1.a The types of materials accumulated or stored and the
amounts accumulated or stored;

3.1.5.d.1b The method of accumulation or storage;

3.1.5.d.%.¢c The length of fime the materials have been accumulated
or stored before being reclaimed;

3.1.5.d.1.d Whether any ccntaminants are being released into the
environment, or are likely to be so released; and

3.7.5.d.1.e Other reievant factors.

The procedures for this decision are set forth in 3.1.5.d.2,

3.1.5.d.2 Procedures for case-by-case regulation of hazardous
waste recyeling activities. .

3.1.5.d.2.1 The director will use the following procedures when
determining whether Lo regulate hazardous waste recyeling




activities described in Section 3.1.5.a.2.iv under the provisions
of 3.1.5.b and 3.1.5.¢c, rather than under the provisions of 0.6,

3.1.5.d.2,i.A Tf a generator is accumulating the waste, the
direcftor will issue a notice setting forth the factual bhasis for
the decision and stating that the person must comply with the
applicable requirements of Seections £.1, 6.3, 5.4, and 6.5 of
these regulations., The notice will become final within 30 days,
unless the person served requests g public hearing to challenge
the decision. Upon receiving such a request, the director will
hold a public hearing. The director will provide notice of the
hearing to the public and allow public participation at the
hearing. The director will issue a final order after the hearing
stating whether or nct compliance with Section & is required. The
crder becomes effective 30 days after service of the deecision
unless the director specifies a later date or unless review by the
director 1s requested. The order may be appealed to the director
by any person who participated in the public hearing. Thedirector
may choose to grant or to deny the appeal., Final agency action
cccurs when a final order is issued and agency review procedures
are exhausted.

3.1.5.d.2.i.B If the person is accumulating the recyclable
material at a storage faecility, the notice will state that the
perscn must obtain a permit in accordance with all applicable
revisions of Section 11 of these regulations. The ouwner or
operator of the facility must apply for a permit within no less
than 60 days and no more than siz months of notice, as gpecifiied
in the notice. If the owner or operator of the facility wishes to
challenge the director's decision, he may do so in his permit
application, in =2 public hearing held on the draft permit, or in
comments filed on the draft permit or on the notice of intent to
deny the permit. The fact sheet accompanying the permit will
specify the reasons for the ageney's determination. The guestion
of whether the director's decision was proper will remain open for
consideration during the publie comment period discussed under
11.25 of the regulstions and in any subseguent hearing.

* * # * ®

2.3 Characteristics of Hazardous Waste

* ¥ #* * ®

3.3.2 Characteristic of Ignitability

3.3.2a A waste exhibits the characteristic of ignitability if a
representative sample of the waste has any of the following
properties:

3.3.2.a.1 It 1is a liquid, other +than an agueous solution
containing less than 24 percent alecohol by volume, and has a
fizshpoint less than 60 C (140 F), as determined by a




Pensky-Martens Closed Cup Tester, using the test method specified
in ASTM Standard D-93-79, or D-33-80, or a Setaflash Closed Cup
Tester, using the test method specified in ASTM standard
D-3278-78, or as determined by an egquivalent method. {See Section
2.00 £323 and 40 CFR Section 260.11 for test method information)

3.3.2.2.2 It is not a liquid and is capable, under standard
Cemperature and pressure, of causing fire through friction,
absorption of moisture or spontanecus chemical changes and, when
ignited, burns so vigorously and persistently that it creates a
hazard.

3.2.2.8.3 It is an ignitable compressed gas as defined in 4G CFR
Secticn 173.3 and as determined by the test method described in
that regulation or an equivalent test methods (see Section 2.0

£323).
3.3.2.a.4 It is an oxidizer as defined in 40 CFR Section 173.51.

3.3.2b 4 waste that exhibits the characteristic of ignitability,
but is not listed as a hazardeus waste by the Administrator, or
the Director has the Hazardous Waste Number of DOGT.

3.3.3 Characteristic of Corrositivity

3.3.32 4 waste ezhibits the characteristic of corrositivity 1if a
representative sample of the waste has either of the following
properties:

3.3.3.a.1 It is ar agueocus and has a pH less than or equal to 2 or
greater than or equal to 12.5, as determined by a pH meter using
either the test metheod specified 1in the "Test Methods for the
Evaluation of Solid Waste, Physical/chemical Methods," or an
equivalent test method approved by the Administrator under the
procedures set forth in 40 CFR Sections 260.20 and 260,21,

3.3.3.a.2 It is a2 ligquid and corrodes steel (SAE 1020) at a rate
greater than 6,35 mm (0.250 inch) per year abt a test temperature
of 55 C (130 F) as determined by the test method specified in NACE
(Naticnal Association of Corrision Engineers) Standard TM-01-6G as
standardized in "Test Methods for the Evaluation of 3o0lid Waste,
Physical/Chemiecal Methods," or an eguivalent test method (see
Section 2.00 £323).

3.3.3.b A waste that exhibits the characteristics of
corrositivity, but is not listed as a hazardous waste by the
Administrator, or Director has the Hazardous Waste Number of D002,

3.3.4 Characteristic of Reactivity.
3.3.42 A waste exhibits the characteristic of reactivity if a

represeentative sample of the waste has any of the fellowing
properties:




3.3.4.2.1 It is normally unstable and readily undergoes violent
changes without detonating;

3.3.4.a.2 It reacts violently with water;
3.3.4.a.3 It forms potentially explosive mixtures with water;

3.3.4.a.4 When mixed with water, it generates tozie gases, vapors
or fumes in a quantity sufficient to present a danger to human
health or the environment;

3.3.4.a.5 1t is a cyanide or sulfide bearing waste which, when
exposed to »H conditions hetwen 2 and 12.5, can generate toxie
gases, vapors or fumes in a quantity sufficient to present a
danger to human health or the environment;

3.3.4;5.6 It is capable of detonation or explosive reaction if it
is subjected to a strong initiating source or if heated under
confinement;

3.3.4.2.7 It 1is readily capable of detonation or explosive
decomposition or reaction at standard femperature and pressure;

3.3.4.2.8 It is a forbidden explosive as defined in 49 CFR Section
173.51, or a Class & explosive as defined in 49 CFR Section 173.53
or a Class B explosive as defined in 49 CFR Section 173.88.

3.3.4.b A waste that exhibits the characteristic of reactivity,
but is not listed as a hazardous waste by the Administrator or
Director has the Hazardous Waste Number of D003,

* * ¥ * *

3.4 Lists of Hazardous Wastes

3.4.1 General

3.4.12 A waste is a hazardous waste if it is 1listed in this
section unless it has been excluded from this list under Section
16,

3.4,1b The Director will indicate his basis for listing the
classes or types of wastes listed in this section by employing one
or more of the fellowing hazard codes:

Ignitable Waste . . . . « . v ¢ o 4 v v v b e e e e e e e
Carrosive Waste . . v v v v e v e e e e e e e e e e e e
Reactive Waste . . . & v v v v 0 e e vt a e e e e e e e s

EP Toxic Waste . . & @ v i o v 6 v e v e e e a e e e e e e
Acute Hazardous Waste . . . . .« v ¢ e v i v v v v e e e e e e

Toxic Waste . . . & @ v e e e e e e e e e e e e e e e e e e

. (I
. {C)
. (R)
{E)
(H)
(T)




Appendix

VII identifies the constituent which caused the Dirsctor

to list the waste as an EP Toxic Waste (E) or Toxiec Waste (T) in
Sections 3.4.2 and 3.4.3.

3.4.1¢ Each hazardous waste listed in this section is assigned a
Hazardous Waste Number which precedes the name of the waste, This
be used in complying  with the notification
of Section 4 of _these regulations and certain
and reporting requirements under Section &, Section
8 and Section 11 of these regulations.

number
requirements
reccrdkeeping

3.4.1d4 The following hazardous wastes listed in Section 3.4.2 or

3.4.3 are

subjeet to the exclusion limits for acutely hazardous

wastes established in Section 3.1.4: (Reserved)

3.4.2 Hazardous Waste from Non-specific sources,

Hazardous Waste No,

Fo01

Fo02 |

F003

FoO4

FOCH

FOO5

.

.

-

.

Hazardous Waste Hazard Code

.The following spent halogenated solvents used in
degreasing: tetrachloroethylene, trichloro-
ethylene, methylene chloride, 1,1,1-trichloro-

ethane, carbon tetrachloride, and chlorinated
fluorcecarbons; and sludges from the
recovery cf  these solvents in degreasing

operations. (T)

.The following spent  halogenated solvents:
tetra-chloroethylene, methylene chloride,
trichlorocethylene, 1,1,1-trichlorcethane,
chlorobenzene, 1,1,2-trichloro-1,2,Z-trifluoroethane,
orthodichlorobenzene, and trichloroflucromethane;

and the still bettoms from the recovery of these
solvents. (T)

.The following spent non-halogenated solvents:
xylene, acetone, ethyl acetate, ethyl benzene,
ethyl ether, methyl isobutyl ketone, n-butyl
alcohol, cyclohexanone, and methancl; and the still
bottoms from the recovery of these soivents. (I)

.The following spent non-halogenated solvents:
gresols and cresylic acid, and nitrobenzene; and the
5till hottoms from the recovery of these solvents. (T)

.The following spent nen-halogenated solvents:
toluene, methyl ethyl ketone, carbon disulfide,
isobutanol, and pyridine; and the still bottoms
from the recovery of these solvents. (I,T)

.The following spent non-halogenated solvents:
toluene, methyl ethyl ketone, carbon disulfide,




FoO6

FO19

JF00T .

Foa8

.

iscbutanol, and pyridine; and the still bottoms
from the recovery of these solvents. (I,T)

. . .Wastewater treatment sludges from elextroplating

.

-

operations except from acid anodizing of aluminum;
(2) tin plating on carbon steel; (3) zinc plating
{segregated basis) on carbon steel; (4) aluminum or
zinc-aluminum plating on carbon steel:; (5) cleaning/
stripping assoclated with tin, zine and aluminum
plating on carbon steel; and (6} chemical

etehing and milling of aluminum. (T)

.Wastewater treatment sludges from the chemical
conversion coating of aluminum {(T)

.Spent cyanide plating bath sclutions from electro- --
plating operations {ezeep5-for-presisus-mebals
eteabroplabing-spenb-ayanide-plabing-bath

seiutienss. (R,T)

.Plating bath siudges residues from the bottom )
of plating baths from electroplating operations where
cyanides are used in the process {execpt-for-preoeious
mebalc-eleabroplabing-plaking-bath-sludgess. (R,T)




FOO9 . . .

FCc10

FO11

FoO12 .

FG19 . . .

FC20 . . .
FOz1 ., . .

FOz2 . . .

F023 .

FO24

Foz26 . . .
Fo27 .

F0z8 .

»

.Spent stripping and cleaning bath solutions

from electroplating coperations where cyanides are
used in the process {exeepi-for-pregious-mebals
eieabropiasing-csperk-stripping-and-aiearing-bash
golubionsgsr. (R,T)

.Quenching bath sisdge residues from oil baths from
metal heat treating operations where cyanides are used
in the process f(exeept-for-preeists-mesais-heas-
sreabing-guerehing-bath-siudgesy. (R,T)

.Spent cyanide sclutions from salt bath pot

cleaning from metal heat treating operations
feseeps-for-preaioun-zesals-heas-5reabing-spensd
evanide-solubions-from-gats-bask-pes-eteaning}. (R,T)

. .Quenching wastewater treatment sludges from metal
_heat treating operations where cyanides are used in
the process {execpb-for-preeious-mebals-head :
sreabing-queneking-wassewabern-boncabmenb-siudgesy. (T)

Wastewater treatment sludges from the chemical
conversion ccating of aluminum. (T)

. (Reserved)
(Reserved)

. {Reserved)

.  {Reserved)

. Wastes, including but not limited to, distillation
residues, heavy ends, tars, and reactor cleanout
wastes from the production of chlorinated aliphatie
hydrocarbons, having a carbon content from one to
five, utilizing free radical catalyzed processes.
{This listing dees not include light ends, spent
filters and filfer aids, spent dessicants, wastewater,
wastewater treatment sludges, spent catalysts and
waste listed in 3.4.3.) (T) -

. (Reserved)

(Reserved)

(Reserved)

¥ ¥ *® * *

3.4.4 Discarded Commereial Chemical Products, Off-3pecification
Species, Container Residues, and Spill Residues Thereof




The following materials or items are hazardous wastes if and when
they are discarded or intended to be discarded: as described in
Section 3.1.7.a.2 of these regulations, when they are burned for
purposes of erergy recovery in lieu of their original intended
use, when they are used to produce fuels in lieu of their original
intended use, when they are applied to land in lieu of their
intended use, or when they are contained in products that are
applied £o land in lisu of their intended use.

3.4.4a any commercial chemical product, or manufacturing chemical
intermediate having the generiec name listed in paragraphs (e} or
(f) of this section.

3.8B.4b Any off-specification commercial chemical produect or
manufacturing chemical intermediate which, if it met
specifications, wouid have the generic name listed iIn paragraphs
(e) or (f) of this section.

3.4.4c Any residue remaining in a container or an inner liner
removed from a container that has held any commercial chemical
product or manufacturing chemical infermediate having the generic
name listed in paragraph (2) of this section, unless the ccntainer
is empty as defined in 3.01.06(b)(3) of this chapter. Comment:
Unless the residue 1is being beneficially used or reused, or
legitimately recycled or reclaimed; or being accumulated, stored,
transported or treated prior to such use, re-use, recyeling or
reclamation, the Director considers the residue to be intended for
discard, and thus z hazardous waste. An example of a + legitimate
re-use of the residue would be where the residue remains in the
container and the container is used To hold the same commercial
chemical = product or manufacturing chemiecal product or
manufacturing chemical intermediate 1t previcusly held. An
example of the discard of the residue would be where the drum 1is
sent to a drum reconditioner who reconditions the drum but
discards the residue.

3.4.4d Any residue or contaminated soil, water or other debris
resulting from the cleanup of a spill into or on any land or water
of any commercial chemical product or manufacturing chemical
intermediate having the generic name listed in paragraph (e} or
(£) of this section, or any residue or contaminated soil, water or
other debris resulting from the cleanup of a spill, inte or on any
land or water, of any off-specification chemical product and
manufacturing chemical intermediate  which, if it met
specifications, would have the gesneric name listed in paragraph
(e) or (£} of this seection.

Comment: The phrase "gommercial chemical preduct or manufacturlng
chemical intermediate having the generic name listed in . .

refers to a chemical substance which is manufactured or formulated
for commercial or wmanufacturing use vwhich c¢onsists of the
commercially pure grade of the chemical, any technical grades of
the chemical that are produced or marketed, and zall formulations




in which the chemical iz the sole active ingredient. It does not
refer to a material, such as a manufacturing process waste, that
contains any of the substances listed in paragraphs (e) or (f).
Where a manufecturing process waste is deemed to be a hazardous
waste because it contains a substance listed in paragraphs (e) or
(£}, such waste will be listed in either 3.04.02 or 3.04.03 or
will be identified as a hazardous waste by the characteristics set
forth in 3.03 of these regulations,

3.4,4e The commercial chemical products, manufacturing chemical
intermediates or off-specification commercial chemical products or
mamifacturing chemical Intermediates referred to in paragraphs (a)
through {(d) of this section, are identified as acufte hazardous
wastes

{H) and are subject to be the small quantity exclusion defined in
3.01.04(a).

Comment: For the convenience ¢f the regulated community the
primary  hazardous properties of these materials have been
indicated by the letters T (Toxicity), and R {Reactivity).
Absence of a letter indicates that the compound only is listed for
acute toxicity.

These wastes and their corresponding Hazardous Waste Numbsers are:

Hazardous

Waste No. Substanee

PO23 . . . . . . . . . Acetaldehyde, chloro-

POO2 . .. . . . . . . . Acetamide, N-(aminothioxcmethyl)-
POS7T . . . . . . . . . Acetamide, Z-fluoro-

POS8 . . . . . . . . . Aecetic acid, fluro-, sodium salt

POS6 . . . . . . . . . Acetimidic acid, N-{(methylcarbamoyl)oxy)
thio-, methyl ester

POOT . . . . . . . . . 3=(alpha-acetonylbenzyl)-i-hydroxycoumarin
and salts, when present st concentrations
greater than 0.3%

® * ¥ * #*
POCT . . . . . . . . . Warfarin {when present at concentrations
greater than 0.3%)
P121 . . . . . . . . . 2inc cyanide
P122 . . . . . . . . .Zinc phosphide (R,T)
P122 .. i . . .-. . . Zinc phosphide when present a2t concentrations

greater than 10%

3.4.4F The commercial chemical products, manufacturing chemical
intermediates, or off-spscification commercial chemical products
referred to in paragraphs (a) through {d) of this section, are
identified as toxic wastes (T) unless otherwise designated and are
subjiect to the small gquantity exelusion defined in Section 3.1.4




of these regulations.

{Comment: For the convenience of the regulated community, the
primary  hazardous croperties of these materials have been
indicated by +the letters T (Toxiecity), R (Reactivity),
I(Ignitability) and C (Corrosivity). Absence of a letter
indicates that the compound is only listed for toxicity.)

These wastes and their corresponding EPA Hazardous Waste Numbers
are: :

Hazardous . -

HWaste No. Substance

uogt . . . . . . . . Acetaldehyde (i)

Uo3d . . . . . . . . Acetaldehyde, trichloro-

U187 . . . . . . . . Acetamide, N-(l4-ethoxyphenyl)-

veoes . . . . . . . . Acetamide, N-9-H-fluoren-2-yl-

Utiz . . . . . . . . Acetic acid, ethyl ester (i)

Uiy .. . . . . . . Acetic acid, lead salt

vz1d . . . . . . . . Acetic acid, thallium(i) salt

uooz . ... . . . . . Acetone (i}

Uoe3 . . . . . . . . Acetonitrile (I,T)

u248 . . . . . . . . 3-(alpha-acetonylbenzyl)-4 hydroxycoumarin
and salis, when present at concentrations
of 0.3% or less
* L] * ¥ *

Uzd8 . . . . . . , . Warfarin, when present at concentrations of
0.3% or less )

uz2c0 . . . . . ... Ydhiﬁban-TS-carboxylio acid, 11,17-di-

methoxy-18-((3,4,5-trimethoxy-

benzoyl)oxy)-, methyl ester,
U249 . . . . . . . . Zine phosphide, when present at

concentrations of 10%




Section 5. Standards Applicable to Transporters of Hazardous
Waste by Air and/er Water

The Director hereby adopts and incorporates by refersnce 40 CFR
Part 263, as published in the Code of Federal Regulations on Juiy
1+-3G82 the effective date of these regulations Insofar as such
regulations relate to the transportation of hazardous waste by ailr
and water,

Whenever the term Administrator or Regional Administrator is used,
the term shall have the meaning of the Director of the Department
of Natural Resources,




Section 6. Standards Applicable to Generators of Hazardous Waste

® * *® * *

6.2.5 Accumulation Time

6.3.5a A4 generator may accumulate hazardous waste on site for
ninety (90) days or less without a permit or without having
interim status, provided that:

673e§=a=4—A}é-sueh——wasse--és-—Héshén-~ﬂéﬁety--€99}--éays;-—eithep
shipped--off-gite~bo-a-dosignated-faeiliby-or-placed-ir-an-on-5ibe
faeiiibty-thas-ig-permibbed-under-Scasion-4i-0f-these--regulasionsy
or--permisted-under-4C-8-F-R--Pars-270-0f-5he-Ffederal-regulabionsy
or-hag-inberim-shatus-under-Seebion-11-of-these-regulationsy-er-is
axbheriged-bo-marage-hasardous-vasse-by-a-sbake~wikh-~a--hagardous
wasbe-pregram-appraved-by-ERA;-and

£.3.5.2.21 The waste is placed either in containers which meet the
standards of Section 6.3.71 and are managed in accordance with 40
CER Part 265 Subpart I , or in tanks, and previded the generator
complies with Subpart J of 40 C.F.R. Part 265 except 265.133;

6.3.5.2.32 The date upon which each period of accumulation begins
is clearly marked and visible for inspection on each container,

6.3.5.a.43 Each centainer is properly labeled and marked according
to Sections £.3.2 and 6.3.3; '

£.3.5.a.84 While being accumulated, on site, eaeh container and
tank i1s labeled or marked clearly with the words, "Hazardous Waste
=" and -

6.3.5.2.85 The generator complies with the requirements for owners
or operators In Subparts C and D in 40 C.F.R. Part 265 and with
265.164 amds, ] _

6.3.5.b A generator who accumulates hazardous waste for more than
ninety (90) days is an operator of a storage facility and is
subject to the applicable regquirements of Sections 4, 8§, and 12 of
these regulations, 49-6-F-R--Pars-268-ard the permit requirements
of Section 11 and 40 C.F.R. Part 265 unless he has been granted
an extension to the ninety {(90) day period. Such an extension may
be granted by the Director if hazardous wastes must remain on-site
for longer than 90 days due to unforeseen, temporary, and
uncontrellable circumstances.. An extension of up to 30 days may
be granted at the discretion of the Director on a case-by-case
basis. Before the end of ninety (90) days, or any extension
period granted by the Director (net to excead thirty days), the
generator must either transport all such hazardous waste off-site
Eo a designated facility, or, if held on-site for more than ninety
{30) days, place such hazardous waste in an on-sitce facility that
iz either permitted under section 11.00 ofthese regulations or




under 40 C.F.R. Part 270 or whichhasinterim status or which is
authorized to manage hazardous wastebya state with a hazardous
waste program approved hy EPA.

6.3.5.¢ Satellite Arez Accumulation

6.3.5.c.1 & generator may accumulate as much as 55 gallons of
hazardous waste or one guart of acutely hazardous waste listed in
Section 3.4.4(e) in containers at or near any point of generation
where wastes initially accumulate, which is under the control of
the operator of the process generating the waste, without a permit
or interim status and without complying with paragraph {(a) of this
section, provided he:

6.3.5.c.1.1 Complies with 40 CFR Seections 265,171, 265.172, and
265.173(a) of the federal regulations; and

£.3.5.c.1.1i1 Marks the containers either with the words "Hazardous
Waste" or with other words that identify the contents of the
containers.

6.3.5.c.2 A generator who accumulates either hazardous waste or
acutely hazardous waste listed in 3.4.4(e) of these regulations in
excess of the amounts listed in paragraph (e¢)({1) of this section
at or near any peoint of generation must, with respect to that
amount of excess waste, comply within three (3) days with
paragraph (a) of this section or other applicable provisions of
these regulations. During the three day period the generator must
continue to comply with paragraphs (e)(1)(i)-(ii) of this sesction.
The generator must mark each container holding the excess
accumulation of hazardous waste with the date the excess amount of
hazardous waste began accumulating.

*® #* # * ¥

6.5 Special Conditions
6.5.1 International Shipments

6.5.1a Any perscn who exports hazardous waste to a foreign country
or imports hazardous waste from a foreign country into West
Virginia shall comply with 40 CFR Part 262 and this section.

6.5.1 When shipping hazardous waste outside the United States the
generafor shall: '

6.5.17.b.1 Notify the chief and the EPA administrator in writing
four weeks before the initial shipment of hazardous waste to each
country in each calendar year. The waste shall be identified by
its EPA hazardous waste identification number and its Department
of Transportation shipping description. The name and address of
the foreign consignee shall be included in the notice,




6.5.1.b.2 Send the original of the notice to kasardeus--waste -
Eupent; Divigion--ef-Deccans-and-Reguiabeny-Affairs-{A-1073 Cffice
of International Activities {(A-106), U.S. Environmental Protection
Agency, Washington, D.C. 20460, and one copy to the Chief,
Division of Water EResources. :

£.5.1.b.3 Require that the foreign consignee conform the delivery
of the waste in the foreign country. A copy of the manifest,
signed by the foreign consignee, may be used for this purpose.

£.5.1.b.4 Meet the requirements under Section 6.2.2 for the
manifest, except that:

6.5.1.b.%.i1 In place of the name, address and EFA identification
number of the designated facility, the name and address of the
foreign consignee shall be used;

6.5.1.b.4.i1 The generator shall identify the point of departure
from the United States through which the waste shall travel before
entering a foreign country.

6.5.1¢c A generator shall file an exception report, if:

6.5.1.c.1 He has not received a copy of the manifest signed by the
transporter stating the date and place of departure from the
United States within U5 days from the date it was accepted by the
initial transpcrter; or

£.5.1.c.2 Within 9C days from the date the waste was accepted by
the initial transporter, t{he generabor has not recelived written
6.5.1.c.2 confirmation from the foreign consignee that the
hazardous waste wWas received. -

6.5.1d When importing hazardous waste, a person shall meet all
requirements of Section 6.2.2 for the manifest except that:

6.5.1.d.17 In place of the generator's name, address and EPA
identification number, the name and address of the forelign
generator and the importer's name, address and EPA identification
number shall be used.

£.5.1.d.2 In place of the generator's signature on the
certification statement, the U.S. importer or his agent shall
sign and date the certification and obtalin the signature of the
initial transporter.




Section 8. Standards for owners and operators of FHazardous Waste
Treatment, Storage and Disposal Facilities

8.1 General, Purpose, Scope and Applicability

8.1.1 The purpose of these regulations is to establish minimum
standards which define the acceptable management of hazardous
waste.

8.1.2 The standards in this section apply tc owners and operators
of all facilities which ¢treat, store, or dispose of hazardous
waste except as Section 8.1.5 provides otherwise. In addition to
the standards in fthis section, the regulations of the Air
Pollution Control Commission, Series 25 - "To Prevent and Control
Air Pollution from Hazardous Waste Treaztment, Storage or Disposal
Facilities apply to management facilities which may emit hazardous
waste or the constituents thereof fo the atmosphere including
incineration facilities execept as 8.1.5 provides otherwise. For
purposes of this section the following persons are to be
incinerating hazardous waste:

8.1.2.a Owners or operators of hazardous waste incinerators (as
defined in Section 2.00 of these regulations; and

8.1.2.b Owners or operators of in bollers or industrial furnaces
used to destrov the wastes,

8.1.3 The reguirements of this sscticn apply to a person disposing
of hazardous waste by means of underground injection cnly to the
extent that they are required to comply with certain portions of
this section under the Underground Injection Control Program
establish pursuant to the Water Pollution Control Act, W. Va. Code

§20-54, et seg.

8.1.4 The reguirements of this section apply to the owner or
operator of a POTW which treats, stores, or disposes of hazardous
waste only to the extent they are included in a Hazardous Waste
Management Permit by Rule granted to such a person under Section
11.8.

8.1.5 The requirements of this section do not apply to:

8.1.5a The ouwner or operator of a facility whiekh-treats-er--steres
hagardend~~-Wagbey-whieh-5roatment-or-ohorage-Heass-She-ariberia-in
Secetier-3-01-05{a}-cxeeps-5o-the--oxsens-~bhat-~Secebion--2-1-64b3
provides otherwiser managing recyelable materizals described in
Section 3.1.5a.2 and 3.1.5a.3 of these regulations {except in
cases or situations in which the reguirements of Section 3 of
these regulations are referred to in Seection 9 of these
regulations).




8.1.5b Generator accumulating waste on site in compliance with
Seetion 6.03.05 provided the requirements of Sections 3.1.4 and
3.1.5 are complied with.

8.%7.5¢ A farmer disposing of waste pesticides from his own use in
compliance with Section 6.5.2.

§.1.5d The owner or operator of a totally enclosed treaitment
faecility, as defined in Section 2.

8.1.5e The owner or operator of an elementary neutralization unit
or 2 wastewater freatment unit as defined in Section 2.

8§.1.5f A4 transporter storing manifested shipments of hazardous
waste in containers meeting the regquirements of Section 6.3.1, at
a transfer facility for a period of ten (10) days or less.

8-1-6g-Pergons-with-vegpees-bo-sheose-aebivities-which-are~-oarpicd
oub--to--immediabely--oerbain-or-treat-a-spitl-of-hagandoug-wasses
exeepb-bhRasy-Wiktk-respess--E6--gueh--aebivitiegr--Eke--apprepriase
reguivemenbs--of-Scesiong-8-3-and-8-4-gve-applicable-so-owneprs-and
operators-af-freabmenty-eborage—-and-disposai-£facttisies—-otherwisge
gubjeeb--bo-bhis-geebionr--(Comments--Afber-the-immediabe-response
aekivibies-are-complebedy-the-apbiieable-regulabions--appiy--Fully
E8--5he--maragemenb--ef--any--spili--regidue~--er-debrig-whieh-ig-a
kagapdous-wasbe-undepr-Seebion-3-3

8.1.52 Ezcept as provided in paragraph (g)(2) of this Section, a
person engaged in freatment or containment zctivities during
immediate response to any of the following situations:

8.1.5.g.1.1 A discharge of a hazardous waste;

8.1.5.g.7.1i An imminent and substantial threat of a discharge of
hazardous waste;

8.1.5.g.1ii & discharge of a material which, when discharged,
becomes a hazardous waste.

8.1.5.g.2 An owner cr operator of a facility otherwise regulated
by this Section must comply with all applicable requirements cof
Section 8.3 and 8.4,

8.1.5.2.3 Any person who is covered by paragraph g.1 of this
subsection and who continues or initiates hazardous waste
treatment or containment activities after the immediate response
is over is subject to all applieable reguirements of Chapter 20,
Article 5E of these activities,

8.1.5h The addition of absorbent material to hazardous waste in a
container or the addition of hazardous waste to absorbent material
in a container, provided that tThese actions occur at the time
hazardous waste is first placed in the container and Section 8.2.8




(b), 8.7.2 and 8.7.3 are complied with.

* * # #* ¥

8.2.6 General Inspection Requirements

8.2.6a The owner or operator must inspect the facility formal
functions and deterioration, operator errors, and discharges which
may be causing - or may lead to:

8.2.6.a. Release of hazardous waskte constituents to
theenvironment; or

8.2.6.a.2 A threat to human healty. The owner or operator must
conduct these inspectlions often enought to identify problems in
time Lo correct them before they harm human health or the
envircnment.

8.2.6.b.1 The cwner or aperator must develop and follow a written
schedule for inspecting monitoring equipment, safety and emergency
equipment, security devices, and operating and struectural
equipment {such as dikes and sump pumps} that are important to
preventing, detecting, or responding fo environmental or human
health hazards.

8.2.6.b.2 This schedule must be kept at the facility.

8.2.6.5.3 The schedule must identify the types of preblems (e.g.,
malfunctions or deterioration) which are to be looked for during
the inspection (e.g., inoperative sump pump, leaking fitting,
eroding dike, ete.).

8.2.6.b.%4 The frequency of inspection may vary for the items on
the schedule. However, it should be bassd on the rate of possible
detericoration of the equipment and the probability of an
environmental or human health incident 1if the deterioration or
malfunction er of any operator errcr gces undetected between
inspections. Areas subject teo spills, such as lcading and
unloading areas, must be inspected daily when in use. At a
minimum, the Inspection schedule must include the terms and
frequencies called for in Sections 8.7.6, 8.8.4, 8.5.5, 8.10.5,
and 8.11.3 where applicable.

8.2.6.b.5 4 copy of the inspection schedule as required by Section
8.02.06(b) must be submitted to the Chief with Part B of the
permit application to ensure that it adequately protects human
health and the environment. As part of this review, the Chief may
medify or amend the schedule as may be necessary.

8.2.6¢c The owner or operator must remedy any deterioration or
malfunetion of equipment or structures which the inspeection
reveals to ensure that the problem does not lead to an
envircnmental or human health hazard., A schedule for remedizl




action may be allowed by the Chief. Where a hazard is imminent or
has aiready occurred, remediazl action must be taken immediately,

8.2.6.d The owner or operater must record inspections in an
inspection log or summary. These records must be kept for the
life of the facility. At a minimum, these records must include
the date and time of the inspection, the name of the inspector, a
notation of the observatlions made, and the date and nature of any
repairs or other remedial actions,

*® * * * ¥




Section 9 Standards for Management of 3pecifie Hazardous Wastes
and Specific Types of Hazardous Waste Management Facilities

9.1 {Reserved)

9.2 (Reserved)

9.3 Recyelable Materials Used in a Manner Constituting Disposzl

9.3.1 Applicability

9.3.1.a This Section applies to recyclable materials that are
applied to or placed on the land:

9.3.1.a.1 without mixing with any other substances; or

g.3.1.a.2 after mixing with any other substances that are not
hazardous wastes, unless fthe recyclable material undergees a
chemical reaction so as o become inseparable from the other
substances by physical means; or

9.3.1.2.3 after combination with any other substances if the
resulting combined material is not produced for the general
public's use. -

9.3.1.a.4 The materials identified in paragraphs 9.3.7.a.1
through 9.3.1.a2.3 will be referred to throughout thls Sectlon as
"materials used in a manner that constitutes disposal.

G.3.1b Products produced for the general public's use that are
used in =z manner that constitutes dispesal and that contain
recyelable materials are not presently sub ject to these
regulations if the recyclable materials have undergone chemiczl
reaction in the course of producing the product so as to become
inseparable by physical means. Commercial fertilizers that are
produced for the general public's use that contain recyclable
material also are not presently subject to these regulations.

9.3.2 Standards Applicable Eto Generators and Transporters of
Materials Used in a Manner That Constitutes Disposal

Gengrators and transperters of materials that are used in a
manner that constitutes disposal are subject to applicable
requirements of Secetions 4, 5, and 6 of these regulations.

9.3.3 3tandards Applicable to Storers of Materials that are to bz
Used in a2 Manner that Constitutes Disposal Who are not the
Ultimate Users.,

Qwners cor operators of facilities that store recyeclable materials
that are to be used in a manner that constitutes disposal, but
who are not the ultimate users of the materials are regulated




under all applicable provisions of Sections 4, 8 and 11 of these
regulations, and 40 CFR Part 265, subparts 4 through L.

9.3.4 Standards Applicable to Users of Materials that are Used in
a Manner that Constitutes Disposal

Qwners or operators of facilities that use recyclable materials
in a manner that constitutes disposal are subject to all
applicable provisions of Sections 4, 8 and 11 of these
regulations, and 40 CFR Part 265, Subparts A through N. (These
requirements do not apply to products which contain these
recyelable materials under the provisions of paragraph §.3.1b of
these regulations.)

g.4 Hagardous Waste Burned for Energy Rscovery

9.4.1 Applicability,

g.4.1.a The regulations of this Subpart apply to hazardous wastes
that are burned for energy recovery in any boiler or industrial.
furnace  except as provided by paragraph 9.45.1.b of this section.
Such hazardous wastes burned for energy recovery are fermed
"hazardous waste fuel'. However, hazardous waste fuels produced
from hazardcus waste by blending or other treatment by a person
who neither generated the waste nor burns the fuel are not
subiject to regulation at the present time.

9.4.1.b The following hazardous wastes are not regulsted under
this section:

9.4.1.b.1 Used oil burned for energy recovery that is also a
hazardous waste solely because it exhibits a characteristic of
hazardous waste identifled in 3.3.2 of these regulatlions. Such
used oil is subjeet to regulation under Section 9.5 of these
regulations rather than this section and

5.4.1.b.2 Wastes that are exempt from regulation under the
provisions of Section 3.1.3.b of these regulations and hazardous
wastes that are subject to the speecial reguirements for small
quantity generators under the provisions of Seetlon 3.1.4 of
these regulations.

5.4.1.b.3 Hazardocus waste fuels that are exempt from the labeling
reguirements of HCRE Section 3004{r).

3.4.1.5.4 Coke from the iron and steel industry that contains
hazardous waste from the iron and steel production process.

9.4.2 Prohibitions., (Reserved) _ ~

g.4,3 Standards applicable to generators of hazardous waste fuel.

L

9.4.3.a Generators of hazardous waste fuel are subject to the




requirements of Section 6 of these regulations except that §.L.7
exempts certain spent materials and by-products from these

provisicns;

9.4.3,.b Generators who are marketers also must comply with
Section 9.4.5.

g,4,3,.¢ Qenerators who are burners also must comply with Section
g.4.6. ,

9.4.4 Standards applicable to ftransporters of hazardous waste
fuel. ]

9.4.4.a Transporters of hazardous waste fuel from generator to
marketer, or from a generator Lo a burner are subiect to the
requirements of either Section 5 of these regulations or the
applicable regulations of the West Virginia Department of
Highways or Public Service Commission of West Virginia regarding
hazardous waste transporters, except that 9.4.7 exempts certain
spent materials and by-products from these provisions.

3.4.4.b Transporters of hazardous waste fuel are not presently
subieet to regulaticon when they transport hazardous wastes fuel
from marketers, who are not also the generators of the waste, to
burners or other marketers,

9.4.5 Standards applicable to marketers of hazardous waste fuel.

Persons who market hazardous waste fuel are ezlled 'marketers".
Marketers include generastors who market hazardous waste fuel
directlv tc a burner, and perscns who receive hazardous waste
from generators and produce, process, or blend hazardous waste
fuel from these hazardous wastes. Persons who distribute but do
not process or blend hazardous waste fuel are also marketers, but
are not presently subjeet to regulation. Marketers (other than
distributors) are subject to the following regquirements:

9.4.52 Prohibiticns (Reserved).

9,4.5.b Prohibitions (Reserved).

9.4,.5.¢.1 Storapge. Marketers who are generators are subject to
the. requirements of  Section 6.3.5 of these regulations or to
Sections 8.1 through 8.10, 8.13 and Section 1 of  thess
regulations or 40 CFR Subparts & through L of Part 265 and Parts
270 and 124, except as provided by Section 9.4.7 of this Section
for certain spent materials and by-products;

g.4.5.c.2 Marketers who receive hazardous wastes from generators,
and produce, progess, cor blend hazardous waste fuel from these
hazardous wastes, are subject fo regulation under all appliecable
provisions of Sections 8.1 through 8.10, 8.13 and Section 13 of
these regulations or 40 CFR Subparts 4 through L of Part 265 and




Parts 270 and 124, except as provided by Section 9.4.7 eof this
section for certain spent materials and by-products.

g.4.6 Standards applicable to burners of hazardous waste fuel.

9.4.6a (Reserved)

9.4,6.b Netifiecation. (Reserved)

9.4.6.b.c Burners that store hazardous waste fuel prior to
burning are subject to the requirements of Section 6.3.5 of this
chapter, or to all appliecable requirements in Secticons §.1
through 8.10, &8.13 and Section 13 of these regulations or 40
C.F.R. Subparts A through L of Part 265 or 40 CFR Part 265 of
this chapter with respect fo such sterage, except as provided by
Section G§.4.7 of this subpart for certain spent materials and
by-products.

9.4.7 Conditional exemption for spent materials‘ and by-products
exhibiting a characteristic of hazardous waste.

9.4.7a Except as provided in paragraph {b), hazardous waste fuels
that are spent materials and by-products and that are hazardocus
only because they exhibit a characteristic of hazardous waste are
not subject to the notifiecation requirements of Chapter 20,
Artiele 5E, Section 10, the generator, transporter, or storage
requirements of Chapter 20, Article 5E.

9.4.7b This exemption does not apply when the spent material or
by-product is sftored in a surface impoundment prior te burning.

9.5 (Reserved)

9.6 Recyclable Materials Utilized for Precious Metal Recovery

9.6a The regulations of this seection apply o recyclakle
materials that are reclaimed to recover ecornomically significant
amounts of gold, silver, platinum, paladium, irridium, osmium,
rhodium, ruthenium, or any combination of these.




9.6b Persons who gensrate, transport, or store recyclable
materials that are subject £o this section are subject to the
following recuirements:

9.6b.1 notification reguirements of Section 4

9.6b.2 {analog to 262, Subpart B) (for generators), (analogs to
263.20 and 263.21%1) (for transporters), and 40 CFR Sections 265.71
and 265.72 (for persons who store). A

g.fc Persons who store recyelable materials that are subject %o
this section must keep the following records £o documenit that
they are not accumulating these materials speculatively (as
defined in Section 3.71b of these regulation):

9.6c.1 records showing the volume of these materials stored at
the beginning of the calendar year;

9.6c.2 the amount of these materials generaﬁed or received during
the calendar year; and

g.6c.2 the amount of these materials remaining 2t the end of the
calendar vezar. . -

g.6d Recyclable materizls that are regulated under this seetion
that accumulated speculatively (as deflined in Section 3.1b of
these regulations) are subject to z2ll applicable provisions of
Sections § through 8 and 11 of thess regulations and 40 CFR Part
265.

9.7 Reclaimed Spent Lead-Acid Batteries

9.7a This section applies to persons who reclaim spent lead-acid
batteries that are recyelable materials ('"spent batteries").
Persons who generate, transport, or collect spent hatteries, or
who store spent batteries but do not reclaim them are not subject
£E0 the requirements of Sections 4 fthrough 9 or 11 of these
regulations, nor 40 CFR Part 265.

9.7b Owners or operators of facilities that store spent batteries
pefore reclaiming them are subject to the following reguirements:

9.7b.1 the notification requirements of Section 4 of these
regulations;

2.75.2 all appli¢able provisions of Sections 8.1 threugh 8.10 of’
these regulations, except Section 8.2.3 concerning waste analvsis
and &.5.2 and 8.5.3 concerning use of the manifest and manifest
discrepancies.

9.7b.3 all applicable provisions of Subparts A, B (buf not
Section 265.13 (waste analysis)), €, D, E {(but not Sections
265.71 and 265.72 (dealing with use of the manifest and manifest




discrepancies)), and F through L of 40 CFR Part 285; and

0.7b.4 all applicable provisions of Section 11 of theze
regulations.




Section 11.Hazardous Waste Permitting Program

* * ¥ * *

11.1.2 Specific Exzclusions

The following are not required to obtain a hazardous waste
management permit:

11.1.32a Generators who accumulate hazardous waste on site for
less than ninety (90) days as provided in Section 6.03.05.

11.1.42b Farmers who dispose of hazardous waste pesticidesfrom
their own use as provided in Sectioh 6.05.02.

11.1.32¢c Persons wno own or operate facilities cperated solely for’
the treatment, storage or disposal of hazardous waste excluded
from regulations under this section by Sections 3.01.03 or
3.01.04.

11.7.32d Owners or operators of totally enclosed treatment
facilities, as defined in Section 2,00.

11.1.42e Cwners and cperators of elementary neutralization units
or wastewater treatment units as defined in Section 2.00,

11.1.342f Transporters storing manifested shipments of hazardous
waste in containers meeting the reguirements of Section 6.03.01 at
a transfer facility for a period of ten (10) days or less.

11.7.42g 4 person 1s not required to obtaln =z hazardous waste
management permit for &ksse treatment or containment activities he
earpicg--oub--5o-immediaseiy-eonsain-6b-Epeas-a-spili-ef-hagardeus
waste-er-materialr-Wkiskr-when-spilicd;-beeomes~a-hagardeus-waskes-
hfsep-~-Ehe--immediate--pogponrse-~aebivibies--are--gompiesedy-~~-any
Epeabmerty--5Eerage--or--dipposat--of--gpiiled~--makeriat--or-5pii:
Fegidug-or--debrig--Ehab--i5--vrderbaken--muss-~be--covered--bEy--2a
Hagardeus--Wasse--Mapagerens--Permibr-arn-cnepgerey-Hazardeus-Wasse
Management--Rerpmis--or--inserim--55a5us taken during immediate
response to any of the following situations:

11.1.2.g.1.1 A discharge of a hazardous waste;

1.7.2.g.1.11 An imminent and substantial threat of a discharge of
hazardous waste;

11.1.2.g.1.11i A discharge of a material which, when discharged,
becomes a hazardous waste.

11.1.2.2.2 Any person who continues or initigtes hazardous waste
treatment or containment activities aflter the immediste response
is over is subject to all applicable requirements of this Part for
those activities.




11.1.1h Persons adding absorbent material to hazardous wastein a
centainer and persons adding hazardous waste to absorbent material
in a container, provided that these actions occur at the time
hazardous waste is first placed in the container and secticons
8.02.08(b), 8.07.02, and 8.07.03 are complied with,

* * * * *

11.3 Interim Status
11.3.1 Qualifying for Interim Status

11.3.1a Any person who owns or operates an existing facility or a
faciliity in existence as of July 10, 1981, shzall have interim
status and shall be ftreated as having been issued a permit toe the
extent they:

11.3.7.a.1 Comply with the & interim status reguirements cfthe
Federal EPA established pursuant to Section 3005 cof the Federal
S0lid Wastie Disposal Act;

11.3.1.a.2 Cperate the facility in such a manner as will not cause
or create a substantial risk of a health hazard or publiec nuilsance
or a significant adverse effect upon the environment; and

71.3.1.a.3 Make a2 timely and complete applicaticn for suchpermit
in accordance with these rules and regulations;

11.3.1.b.1 If the chief determines that a facility is notcomplying
with the requirements of Section 11,03.01 he may terminate interim
status of any owner or operator. Such terminaticn will be in the
form of an ORDER stating the reasons for the termination and shail
inform the operator that he is subjeet to an enforcement acition
for operation without a permit;

11.3.7.b.2 Failure to gualify for interim status. I1f the Chief
has reason to believe upon examination of a Part A application
that it fails to meet the requiremsnts of Section 11.4 he shall
notify Lthe oWner or operator in writing of the apparent
deficiency. Such notice shall specify the grounds for the Chief's
belief that the application is deficient. The owner or operator
shall have 30 days from receipt to respond £o such a notification
and to explzin cr cure the alleged deficiency in his Part A
application., If, after such notification and opportunity for
response, the Chiefl determines that the application is deficient
he may take appreopriate enforcement action.

i11.3.1e Any person who owns or operates an existing facility which
was not previously redquired to have a permit under the Act because
it managed no hazardcus wastes identified or listed under Section
3.00 of these regulations, but which due to 2 revision of Seetion
3.00 is later recuired to have a permit, shall also have interim
status and shall be treabted as having been issued a permit to the




extent such persocn:

11.3.1.c.1 Has notified the Chief within ninety (90) days from the
effective date of any revision of Section 3.00 of  these
regulations of such hazardous waste activity by the use of EPA
Form 8700-12 or the provision of the same information in any other
manner selected by the notifier; and

11.3.1.c.2 Compliss with and continues to operate in compliance
with the interim status requirements of the federal Environmental
Protection Agency established pursuant to Section 3005 of the
Federal 3olid Waste Disrosal Act, as amended, if applicable within
ninety (90) days from the effective date of such revision to
Section 3.00, and operates in such a manner as will not cause or
create a substantial risk of a health hazard or public nuisance or
a significant adverse effect upon the environment; and

11.3.1.c.3 Makes & timely and complete application for apermit as
required by Section 11.00 of these regulations.

* * # L4 %

11.7 Signatories to Permit Applications and Reports

11.7.% Appligations

A1l permit applications shall be signed as follows:

{23-Fep-a-eorporabiont--by-a-priraipal--esesubive--offiesr--of--ab
roasb-bho-level-af-yice-presgidenis

11.7.1a For a corporation: by a responsible corporate officer.
For the purpose of this section, a responsible corporate officer
means:

17.7.1.a.1 & presldent, sscrefary, treasurer, or vigce-president of
the corporation in charge of a principal business function, or any
other person who performs similar policy- or decision-making
functions for the corporation, or ~

11.7.1.a.2 The manager of one or more manufacturing, production or
operating facilities employing meore than 250 persons or having
gross anhual sales or expenditures exceeding $25 million if
authority to sign documents has been assigned or delegated fto  the
manager in accordance with corporate procedures. NOTE: The
Director does not require specific assignments or delspations of
authority to responsible corporate officers identified in
$11.7.1.2.1 The Director will presume £that these responsibie
corporate officers have the requisite authority to sign permit
applications unless the corporation has notifisd  procedures
governing authority to assign permit applications may provide for
asgignment or delegation to applicable corporate positions under
§11.7.1.a.2 rather than to specific Individuals,




171.7.1.b For a partnership or sole proprietorship: by a general
partner or the proprieter, respectively; or

11.7.1.c For a municipality, State, Federal, or cother public
agency: by either a principal executive officer or ranking elected
offieial. For purposes cof this section, a principal executive
officer of a Federal agency includes:

11.7.1.c.1 The chief executive officer of the agency cr

11.7.7.¢.2 A senior executive officer having responsibilify for
the overall operations of a principal gecgraphic unit of the
asency (e.g., Regional Administrators of EFP4).

11.7.2 411 reports required by permits and other information
requested by the Chief shall be signed by a person described in
Section 11.07.01 above or by a duly authorized representative of
that person. & person is a duly authorized representative only
if: ' '

11.7.2a The authcrization is made in writing by a person described
in Seetion 11.07.07%;

11.7.2b The authorization specifies either an individual or a
pocsition having responsibility for the overall operation of tChe
regulated facility or an individual or a position having
responsibility for the facility's compliance with environmental
laws permits; and

11.7.2¢ The written authorization is submitted to the chief.
11.7.3 Changes tc Authorization

If an authorization is no longer accurate because a different
individual or position has responsibility for the overall
operation of the facility or because a new individual or position
hzs responsibility  feor the  facility's compliance with
environmental laws and permits, a new authorization satisfving the
requirements shall be submitted to the Chief prior fto or together
with any reports, information or applications to be signed by an
authorized representative.

11.7.4 Certification

Any person signing a document under Section 11.7.1 or Sectlion
11.7.2 shall make the following certification:

Ui-gerbify-under-penarsy-ef-tanw-5has-I--kave--peprsonatiy--examsned
and--am--familigr--witk-tke-informabion-gubmisbed-in-Ehis-deeumert
and-all-abbachments--and--5haby--based--on--Ey-~inguiry--of--5khose
individuals-izmediakely-responsible-for-obbaining-she~-informabiony
I-believe-5hat-bhe-infopmabion-is~5puer-aeaurater-and-eompiebec-=-1
am-aWare-shat-Shese-ape-gigrificanb-penatbies-for-subrissing-fatse




infeormasiony-ireluding-5he-possibiliby-of-Ffire-and-imprisenmens-t

I certify under penalty of law that <this document and all
attachments were prepared under my direction or supervision iIn
accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted.
Based on my inguiry of the person or persons who manage the
system, or those persons direetly responsible for gathering the
information, the informstion submitted is, &tc the best of my
knowledge and belief, true, accurate, and complete. I am aware
that fthere are significant penalties for submitting false
information, ineluding the possibility of fine and imprisonment
for knowing viclations.

* * 3* .3 *

11.10.3 Dusy Need to Halt or Reduce Activity Not a Defense

It shall not be a defense for a permittee in an enforcement action
that it would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the conditions of
this permit.

11.10,4 Duty to Mitigate

The-permibbee-ghatl-sake--all--reasodabie--gbeps--50--mibigabe—~—-op
goprees~-gRy-—adverge--impacs--on-~-she-cnyivonmeni-or-human-healsh
reguibing-from-Ron-eompiianee-wWikh-shis-permisSs

In the event of non-compliance with %fhe permit, the permittee
shall take all reasonable steps to minimize relezses k¢ the
environment, and ghall carry cut such measures as are reasonable
to prevent adverse impacts on human health or the environment.

*® ® ¥ *® *®

11.10.8 Duty to Provide Information

The permitfee shall furnish to the chlef within a specified tCime,
any relevant informaticn which the Chief or an authorized
representative may request to determine whether cause exists for
modifying, revoking and reissuing, suspension, vrevoking, or
terminating this permit or to determine compliance with £fhis
permit. The permittee shall also furnish to the Chief or an
authorized representative, upon request, coples of records to be
kept as part of the permit.

¥ ® # ¥ %




Section 13. Financial Reguirements

The Director hereby adopts and incorporates by reference 40 CFR
Partg 264 and 265, Subparts H, as published in the Code of
Federal Regulations on Juiy-1;-1982 the effective date  of these
regulations with the following modifications: Sections
264, 143(f), 265.143(e), 264.145(F), 265.145(e), and 264.147(F),
265,.147(f) shall be amended by the addition of the fellowing
paragraph:

"Notwithstanding the above, the Director may disallow the use of
this test on the basis of information that the owner or operator
has violated or is in viclation of any state or federal law or
regulation pertaining te envircnmental protection. The owner or
operator must provide alternate financizl assurance as specified
in this . section within 30 days after notification of the
disallowance." :

Sections 264,149, 265.149, 264,150 and 265.150 shall be deletec.

Wherever the term Administrator or Regional Administrater is
used, the term shall have the meaning of the Directer of the
Department of Naturazl Rescurces.’

Wherever the term Environmental Protection Agency or EPA is used,
the term shall have the meaning of the West Virginia Department
of Natural Resources.

LO CFR Sections 264.147(b)(4)(iii) and 265.147(b){#)(iii) shall
be amended fto read: "All other owners or operators, 30 days
after the effective date of these regulations.”




Secticn 16. Notices of Changes to the Beard-er-the Director
16,1 Notices of Amendments to Federal Law or Regulations

Perscns desiring to call to the attention of the Beard-er Director
amendments to the federal Solid Waste Disposal Act, as amended, or
regulations promulgated pursuant thereto, may do sc by filing a
notice with the Beard-er Directory-as-apprepriabes identifying the
amendment which has been made to the federal Solid Waste Disposal
Act, as amended, or regulatiocons promulgated pursuant thereto and
identifying the provision of these regulations which such person
believes should be amended.

16.2 Petitions for Waste Exclusicns

16.2.a Persons desiring to exclude a waste at a particular
generating facility from the lists in Section 3.04, must petition
the Director for such an execlusion. The petition shall include

16.2.a.1 A copy of the petition submitted to the Administrator
pursuant to 40 CFR  260.22, including all demonstration
information; and

16.2.2.2 A copy of the administrator's approval granting the
exclusion pursuant to 40 CFR 260.20(d); and

16.2.a.3 Any other additional information which may be required
for the Director to evaluate the petition.

16.2.b Within 120 days of the filing of the petition the Director
shall decide whether to approve or to deny the petition and so
advise the petitioner. Where a decision to deny a petition is
made, the Director shall notify the petitioner of such action in
writing, setting forth the rsasons therefor.

16.2.c The Director shall not deny a petition tc exclude a waste
at a particular facility that has been approved by the EPA
Administrator unless sclentifieally supportable reascrns feor such
denial are advanced which had not been presented to the EPA
Administrator,

16.3 Variances from Classification as a Waste

16.3.1 Genersl

In accordance with the standards and criteria in Secticns 16.3.2
and the procedures in Seection 16.32.3, the Director may determine
on & case-by-case basis that the following recyecled materials are
not wastes:

{a) materials that are accumulated speculatively without




sufficient amounts being recyeled {as defined in Section 3.1.¢.8
of these regulations):

{(b) Materials that are reclaimed 2and then reused within the
original primary production process in which they were generated:
or B

{ec) Materials that have been reclaimed but must be reclaimed
further hefore the materials are completely recovered.

16.3.2 Standards and Critsria

{(a) The Director may grant reguests for a variance from
classificabtion 28 a waste these materials that are accumulated
speculabively without sufficient amounts being recycled if the
applicant demonstrates that sufficient amounts of the material
will be recycled or transferred for recyeling in the following
calendar vyear. A variance granted under this section is valid
only from the date of approval through the following calendar
year; buft may be renewed on an annuzl basis by filing a new
application for such variance. The Director will base the
declsion to grant or deny a variance under this subsescticn cn the
following standards and criteria:

(1) The manner in which the material is expected to be recycled,
when the material is expected to be recyecled, and whether this
expected disposition is likely to occur (e.g., because of past
practice, market factors, the nature of the material, or
contractual srrangements for reeyeling);

(2} The reason that the applicant has accumulated the material for
one or more2 vears without recyeling 75 percent of the volume
accumulated at the beginning of the ecalendar year:

{3} The quantity of material already accumulated and the guantity
expected to be generated and acecumulated before the material is

recycled; .

(4) The extent to which the material is handled to minimize loss;
and

(5) Other relevant factors.

(b) The Director may grant requests for a variance from
ciassifying 23 a waste those materials that are reclaimed and then
reused as feedstock within the original primary production process
in which the material was generated if the reclamation cperation
is an essential part of the production process. This
determination will be based on the following criteria:

(1) How economically viable the production process would be if it
were to use virgin materials, rather than reclaimed materials;




{2) The prevalsnce of the practice on an industry-wide basis;

{3) The extent to which the material is handled befere reclamation
to minimize loss;

{4) The time periods between generating the material and its
reclamation, and between reclamation and return to the original
primary producticn process;

(5) The location of the reclamaticn coperation in relation %o the
production process; ,

{6) Whether the reclaimed material is used for the purpese for
which it was originally produced when it is returned to the
original prccess, and whether it is refturned to the process in
substantially its original form;

(7) Whether the person who generates the material also reclaimes
it; and )

(8) Other relevant factors.

{c¢) The Director may grant requests fer a  variance from
classifying as a waste thoss materials that have been reclaimed
but must be reclaimed further before recovery is completed if,
after initial reclamation, the resulting material is
commodiby-like (even though it is not yet a commercial product,
and must be reclaimed further), This determination will be based
on the fellowing factors:

(1) The degree of processing the material has undergone - and the
degree of further processing that is required to complete recovery
of the material:

{2) The value of the material after it is reclaimed;

{3) The degree to which the reclaimed materizl has been like an
analogous raw material:

(4) The extent to which an end market for the reclaimed material
is guaranteed;

{5} The extent to which the reclaimed material is handled to
ninimize loss, and

{6) Other relevant fzctors.

16.3.3 Variance Procedures

(a) An applicant for a variance from classification as a waste
under this sectfion must apply to the Director. The application
must address the applicable ceriteriz - or standards contained in
sesction 16.3.2 of these regulations.




(b) The Director will evaluate the appliecation and issue a public

notice of the tentative determination to grant or deny a variance
from classification as a waste. Notifieation of this tentative
determination will be provided in the manner prescribed in
paragraph 11.24.3(b) of these regulaticns. The Director will
geecept public comment on the tentative varilance determination for
thirty {30) days, and may also hold a publiec hearing upon reguest
or at his discretion. The Director will issue 3 final decision
after receipt of public comments and the hearing (if any). Such
final decision mav not be appealed to the Water Rescurces Board.




ANALYSIS OF PRCOPOSED LEGISTATIVE RULES

Agency: Department of Natural Resources

Subject: Propcsed rules and regulations relating to Hazardous
Waste Management.

PERTINENT DATES

Filed for public comment: Octcber 3, 1985

Public comment period ended: November 18, 1985

Filed following public comment period: December 11, 1985
Filed LRMRC: December 12, 1985

Filed as emergency: Ocfober 3, 1585

FN: No estimate

ABSTRACT

The proposed rule makes numerous amendments tco +the
current legislative rule in crder to bring it into conformity
with changes in the federal law and in order for the state to
receive primacy in this area. Rather than abdtrac:t the entire
contents of each section, only the amendmenis are abstracted
below. e o e - B

Secticn 6.16 lists those subsections with which a
generator who treats, stores or disposes of hazardous waste
must comply. Subsection 5.3.5 relating to accumulation of
hazardcus waste was added +to the list.

Section 6.4.3a is amended to refer to the signature
of.the ownexr or &perator of a hazardous waste treatment, storage
or disposal facility on the manifest rather than the signature

cf an authorized representative.
Section 8.1.5g which excepts persons whe are involved

in the immediate containment or treatment of a hazardous spill

from the standards under Section 8 for owners and operators of

hazardous waste, treatment, storage and disposal facilities has

been amended to require those persons to comply with the standards

cnce the immediate response activities are complated.

Section 8.6.1lb which lists those sections which apply
to the owners and operators of all hazardous waste disposal
actives was amended to alsc include Section 15.3 concerning
»ost-closure care.




Section 8.9.4c has been amended to.reguire that there
be a.leachate detection, collection and removal system beneath
the linerin contact with the waste to detect, contain, collect
ang remove. any discharge from the liner in contact with the
waste at any time during the operating life, closure and the
post-clesure period where applicable, of the impoundment.

Prior “language required that the system have a containment

life egual £& 6r greéater than the life of the surface impoundment.

Section 8.8.7, which related to closure has bsen
amended by the addition of a new subsection (c) which requires
an owner or operator, who plans to close a surface impoundment
wino is exempted from the liner reguirements, to (1) prepare a
contingent . plan for compliance with certain specified re-
guirements in case not all contaminated subsoils can be
practicably removed at closure and (2) prepare a contlngepg
post=closure plan for complying with Section 8.9.10c in case
2ll contaminated subscils cannot be practicably removed at closure,

Section 8.9.10.c which specifies chose post-closure
reguirements with which an owner or operator must comply has been
amended to =lso requﬂre compliance with Sections 15.1 and 15.3,
which relate to regquiring that, after closure, a notation be
placed on the deed that the land was used for the management
of hazardous waste and. that notice be given to the local land
authority of the parameters of the land. £ill.

Secticn 8.10.lc has been amended to reguire owners
and crveratcrs of waste piles used to store or treai only
hazardous wastes that do not contain free liguids to comply
with Section 8.10.5, which provides monitoring and inspection
reguirements. They are currently exempt from compliance with
this section.

Secticon 8.11.2f relating to landfills has been amended
to remové the restriction on use of mechanlcal means toc lower
the water fable.

Section 8.11.13a has been amended to allow bulk or
non~-containerized waste or waste containing free ligquids to
be placed in a.landfill if the landfill has a liner and leachate
collection and rémoval system. Under the current rula any
liguid waste or waste containing free ligquids had to be treated
so that free ligquids were no longer present. Under the proposed
rule either alternative is allowable.

Section 8.12.7.a.1.i regquires an owner or operator to
demonstrate that hazardous constituents will nct be transferred.
£t0 food or feed portions ©f a crop by "direct'" contact. The
present rule refers to "indirect" contact.




Section 8.13.9.d.2 is new. It reguires that prior
to terminating a corrective action program (for groundwater
monitering} that the owner or operator must analyze samples
from all monitoring wells for all constituents contained in
Appendix VIII of Section 3 of the regulaticn at least once
prior to termination. The results from the samples must be
reported to the Chief within seven days after completion
of the analysis. : :

Section 11,10.12a reguires a permititee to give
written nctice to the Chief as soon as possible ©f any planned
physical alterations to a permitted facility. The current-
rule only reguires notice for major physical alterations.

AUTHORITY

tatutory authority: W. Va. Code, §20-5E-6(e) (3) and & (b)

{2) The director has overall responsibility
for the promulgation of rules and reguliations under
this article ...

(3) Rules and regulations sstablishing such
standards applicable to generators of hazardous
waste identified or listed under this article as
may be necessary to protect public health and safety
and. the envircnment, which standards shall establish
regquirements respecting (&) record keeping practices
that accurately identify the guantities of such
nazardous waste generated, the constituents thereof
which are significant in ¢uantity or in potential
harm to human health of the environment and the
disposition of such wastes, (B) labeling practices
for any containers used for the storage, transport
or disposal of such hazardous waste such as will

identify accurately such waste, () use of appropriate’

containers f£or such hazardous waste, (D) furnishing
of informaticn on the general chemical compositicn
of such hazardous wastes to persons transporting,
treating, storing or disposing of such wastes,

(E) use of a manifest system and any other
reasonable means necessary to assure that all

such hazardous waste generated is designed for
treaiment storage or dispesal in, and arrives

at treatment, storage oxr disposal facilities
(other than facilities on the premises where

the waste is generated) with respect to which
permits have been issued which are reguired (1)

by this article or any rule and regulation
reguired by this article to be promulgated,




(2) by Subtitle C of the federal Solid Waste
Disposal Act, as amended, {3) by the laws of

any other state which has an authorized hazardous
waste program pursuant to section 3006 of the
federadl Solid Waste Disposal Act, as amended,
‘or {(4) by titlie I of the federal Marine Protection,
Research and Sanctuaries Act and (F) the submission
¢f repcorts to the director at such times as the
director deems necessary setting out the guantities
of hazardous wastes identified or listed under this
article that the generator hag generated during a
particular time period, and the disposition of

all such hazardeous waste; ...

(b} The rules and regulations required by this
article to ke promulgated shall be reviewed and
where necessary, revised not less freguently than
avery three years. Additionally, ths rules and
regulations regquired to be preomulgated by this
article shall be revised, as necessary, within
six months of the effective date of any amendment
of the Zederal sSolid Waste Disposal Act and within
six months of the effective date of any adcption
oxr revision of rules and regulations regquired to
be promulgated by the federal Sclid Waste Disposal
Act, as amended.

ANALYSIS

I. HAS THE AGENCY EXCEEDED THE SCOPE QF ITE STATUTCORY
AUTHORITY IN APPROVING THE PROPOSED LEGISLATIVE RULE?

No. Under the above-cited code provision, the Director
has the authority to promulgate rules and resgulaticns of the
type proposed. In fact the Director is required to revise
its rules and regulations within six months of the effective
date of any amendment to the federal law or rules and regulations.

II. IS TRE PROPOSED LEGISLATIVE RULE IN CONFORMITY
WITH THE INTENT OF THE STATUTE WHICH THE RULE IS INTENDED TO
IMPLEMENT, EXTEND, APPLY, INTERPRET OR MAKE SPECIFIC?

¥Yes. The Leglslature in W. Va. Code, §20-5E-2, stated
the purposes of the article are:

(1) To protect the public health and sa;ety,
and the environment Ifxrom the effects of the im-
proper, inadecuate or unsound management of hazardous
wastes;

(2) To establish a program of regulation
over the storage, transportaticn, treatment and
digpecsal of hazardous wastes;




(3) To assure the safe and adeguate manage-
ment of hazardous wastes within this State; and

{4) To assume regulatory primacy through
Subtitle C of the federal Solid Waste Disposal
Act, as amended.

In order to fulfill these stated purposes, the Commissioner
has promulgated rules to carry-cut the intent of the statute and
with the present rule is bringing West Virginia into conformity
with federal law as is required by the statute and as regquired
by the federal government in crder for the State to obtain
regulatory primacy.

IIX. DOES THE PROPOSED LEGISLATIVE RULE CONFLICT WITH
OTHER CODE PRCOVISIONS OR WITH ANY OTHER RULE ADOFPTED BY THE SAME

OR A DIFFERENT AGENCY? —

No. This, however, is a qualified "no". Counsel has
reviewed the Hazardous Waste Management Act. Due to serious time
constraints counsel 4id not examine all interrelated statutes
and rules, based on the assumption that the Directocr has performed
his duty mandated in W. Va. Code, §20-5E-5(b), which reads as
follows:

{b) The director shall integrate all
provisicons of this article for purpcoses of
administration and enforcement and shall avoild
duplication to the maximum extent practicable,
with the approprizte provisicns of the Water
Pollution Contrel Rct, article five-2 of +this
chapter; the Surface Mining and Reclamation
act, article six of this chapter; the Coal
Refuse Dispesal Control Act, Article six-C
of this chapter; the Air Pollution Control
act, article twenty, chapter sixteen of this
Code; the 0il..and Gas Laws of article four,
chapter twenty-two ©f this Code; the Public
Health Laws, chapter sixteen cf this Ccde;
the Dam Controcl Act, Article five-~D of this
chapter; the Pesticide Use and Application
act of 1875, article sixteen-B, chapter nineteen
of this Code; and the Pegiticide Act of 1961,
article sixteen-aA, chapter nineteen of this
Code.

An extensive comparison of all of these statutes and
related rules would effectively preclude consideration of other
agency rules currently on file with the Committee and awaiting
action during the 1986 Session.




IV. IS THE PROPOSED LEGISLATIVE RULE.NECESSARY TO
FULLY ACCOMPILISH THE OBJECTIVES OF THE STATUTE UNDER WELICH THE
PROPOSED RULE WAS PROMULGATED?

Yes.

V. IS THE PROPOSED LEGISLATIVE RULE REASONABLE,
ESPECIALLY A8 IT AFFECTS THE CONVENIENCE OF THE GENERAL PUBLIC
OR OF DPERSONS AFFECTED BY IT? :

Yes. . It should ke noted, however, that a comment
was received regarding the amendment to Secticn 11.10.12a which
ragulires notice of any planned physical alterations rather than
any major physical alterations. The comment was to the effect
that this standard.is too vague and gives the owner operator
ne guidance as to what physical alterations need to be repcrted,

VI. C2ZN THEE PROPOSED LEGISLATIVE RULE BE MADE LESS
COMPLEX OR MCRE READILY UNDERSTANDABLE BY THE GENERAL ZUBLIC?

No., Counsel did find & few minor language problems
to be resolved with an agency representation.

VII. WAS THE PROPOSED LEGISILATIVE RULE PROMULGATED
IN COMPLIANCE WITH THE REQUIREMENTS OF CHAPTER 2%A, ARTICLE 3
AND WITH ANY REQUIRENENTS IMPOSED BY ANY QTHER PROVISIOW or THE

CoDE? . S

The proposed legislative rule, as submitted, 4did
not contain, as reguired by W. Va. Code, §2%A-3-11(a), " (a)
a brief summary cf the content of the legislative rule and
aescrlptlon of any rule which the agercy Droposes to amend
or_repeal." . oo el —
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Bill 23
H. B. 1768

By Delegate Casay

).

(Introduced February 5, 1985

Committee on____tite Judiciary

; referred to the

)

A BILL to amend and reenagt section twenty(five-e)({six), article
two, chapter sixty-feur of the code of West Virginia, one
thousand nine hundred thirty-cne, as amended, relating to
authorizing the director of the department of natural
resources to promulgate legislativer rules relating to
hazardous waste manageﬁent.

Be it enacted by the Legislative of West Virginia:

That section twenty(five-e)(six}, article two, chapter sixty-
focur c¢f the code of West Virginia, cne thousand nine hundred

thirty-one, as amended, be amended and reenacted to read as

follows:

ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATION TC PROMULGATE
LEGISLATIVE RULES.

§64-2-20(5e)(6). Department of natural resources.

/
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{a) The legislative ruleg f£iled in the gtate register on the
sixth day of January, one thousand nine hundred eighty-four,
relating to the department o¢f natural resources {hazardous waste
management) are autherized.

(B} The legislative rules filed in the state register on the
sixth day of January, one thousand nine hundred eighty-four,
relating tec the air pollution contrel cemmission {(to prevent and
control air pellution from hazardous waste treatment, storage or
dispesal facilities)(serims XXV) are authorized with the
amendmeﬁts set forth below:

Page 3, § 1.06, change the § title £from "Enfcorcement" to
"Procedure”"; place an "{a)" in front ¢£f the existing paragraph
and add the following: |

"{b} Permit applications £iled pursuant to this regulaticn
shall be processed in accordance with the permitting procedures
as set forth in c¢code § 20-3E of this regulaticn. Permit
procedures set forth in code § 16-29 and any other regulation cof
this commission are not applicable toc atly permit application
filed pursuant to this regulation.”

Such +"les shall also include a sectioh which shall read as
follows:

"The commission shall report to the legislative rule-making
review committee as requireg by that committee, but in noc event
later than the <first day of the regular sessicn of the
Legislature in the year ocne thﬁusand nine hundred eight?-five.

Such report shall include informaticn regarding the commission’s
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data gathering efforts, the development ¢f compliance programs,
the progress in implementation, and such other matters as the
committee may reguire, pertaining to the regulations hereby
authorized."”

{c} The legislative rules filed in the state register on the
thiréd day of December, one thousand nine hundred eighty-four,
modified by the department c¢f natural resources tc meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirteenth day of February,
one thousand nine hundred eighty-five, relating tc the department
cf natural resources  (hazardous waste management)}, are
autherized.

{d) The legislative rules filed in the state register on the

eleventh day of December, one thousand nine hundred eightv-five,

meodified by the department of natural resources +to meet the

objections of the legislative rule-making review committee and

refiled in the state register on the , one thecusand nine

hundred eighty- , relating to the department of natural

rescurces (hazardous waste management) are autherized.

NOTE: fhe purpoéé- 6f tﬂi;-_ﬁiil is tc authorize the
department of natural resources to preomulgate legislative rules
relating to hazardous waste management.

Strike-throughs indicate language that would be stricken £from
the present law, and upderscering indicates new language that
would be added.
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Bill 23 | SENATE BILL NOQO. 451

{By Senator R. Willi—am?

[ —— e -

" [Ihtroduced Fepruary 3, 1986

referred to the Cormmittee 5 Natural Resources; then to

the Committee on tgg q;dig}ary 7 . ]

| e

A BILL to amend and reenact section twenty(five-e)(siz), article

two, chapter sixty-four of the code of West Virginia, one

thousand nine hundred thirty-one, as amended, ielating te
autherizing the director of the depaftmen£ of natural
_resources to promulgapﬁ legislative ruies relating to
hazardous waste management,

Be it enacted by the Legislative of West Virginia:

That section twenty{five-e)(six}, articlémﬁwo, chaptef!sixty—

four of the que_ of West Virginia, one thousand nine hundred

thirty-one, as amended, be amended and reeﬁacféd to read as
follows: -
ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATION TO PROMULGATE

LEGISLATIVE RULES.

§64-2-20(5%e)(6). Department of natural resources.
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{a) The legislative rules filed in the state register on the
sixth day of January, one thousand nine hundred eighty-£four,
relating to the department of natural resources (hazérdous waste
management) are authorized.

{b} The legislative rules filed in the state register con the
sixth day of January, wone thousand nine hundred eighty-fcur,

relating to "the air polluticn control commissien (+ro prevent and

control air pollution from hazardous waste treatment, storage or
dispesal facilities)(series XZV) are aunthorized with the
amendments set forth below:

Page 3, § 1.O§,u7change the § title from "Enforcement" to

"Procedure"; place an %"{a)" in front of the existing p;ragraph
and add the following:

"(b) FPermit appliications fileﬁ puréuant te this regulatien
shall be processed in accordance with the permitting procedures
as set forth in code § 20-5E of this regulation. Permit
procedures set forth in code § 16-20 and any cother regulation of
this commission are not applicable to any permit application
£iled pursuant to this regulation.™

Such rules shall alsc include a section which shall read as
follows:

"The commission shall report toc the legislative rule-making

review committee as required by that committee, but in no event
later than the first day of the regular session of the
Legislature in the vear one thousand nine hundreéd eighty-five.

Such report shall include information regarding the commission’s




data gathering efforts, thgﬁdevelopment of compliance programs,
the progress in implementation, and such oﬁher matters as the
committee may require, pertaining tc the regulations hereby
authorized." _ 7

{c) The legislative rules filed in the sﬁate regiéter on the
third day of December, one théugand nine hundred eighty-four,
modified by the department of natural resouréés to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirteenth day of February,
one thousand nine hundred eighty-five, relating to the department
of natural resources {hazardous waste management), are
authorized.

(¢) The legislative rules filed in the state register on the

eleventh day of December, one thousand nine hundred eighty-five,

modified by the department of natural resources to meet the

-l

chbjections of the legislative rule-making review committee and

‘tefiled in the state register on the ,7éne‘thousand nine

hundred eighty- - , relating te the deggrtment of mnatural

resources (hazardcus waste management) are authorized,

NOTE: The purpose of this bill is to authorize the
department of natural rescurces to promulgate legislative rules
relating to hazardous waste management.

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would ke added.




NOTICE QF AGENCY APPROVAL

LEGISLATIVE RULE: Hzzardous Waste Management;

Chapter 20, Article 5E, Series XIV: Smzll Quantity

Generators and Waste Minimization Certification

The attached legislzative rule constitutes the official rule

approved by the Director of the West Virginia

Department of ¥Watural Resources

on _ 10th day of _Qctober , 1985 and filed pursuant to
law with the West Virginia Secretary of State and the Legislative

Rulemaking Review Committee.

Ll

Renald R. FPotesta
Director




Dept. of Nat. Res.
Leg. Rule, 20-5E (Emergency Rule--8/6/35)

Series XV, Sec. 3 (Emergency Rule--10/10/35)

FILED

2.1.4 3Special Reguirements for Hazardous Wasits Cenev&ﬁedrbv_Smail,[
Quantity Generators Ee e

3.1.4a A generateor is a small quantity generator - %alénﬁhf
month if he generates less than 1000 kilograms of haZardous &aé%é'iné?

that month.

3.1.4b Execept for those wastes identified in paragraphs (e) and
(£} of this section, a small quantity generator's hazardous wastes zare
not subjeet to regulation under Sections 6, 8, and 11 of these
regulations and 40 C.F.R. Part 265, provided the generator complies
Wwith the requirements of paragraphs {(g) or {3) of this section.

3.1.4e Hazardous waste that is beneficially used or re-used or
legitimately recycled cr reclaimed and that is exeluded from
regulation by Section 3.1.5(a) 1is not inecluded in the quantity
determinations of this section, and is not subject to any recuirements
of this section If the notification requirements of Section U are
complied with, Hazardeus waste that 1s subject to the special
requirements of  Section 3.1.5{(b} 1is included in the quantity
determinations of this section and is subject to the requirements of
this section.

o

3.1.4d In determining the quantity of hazardous waste

generates, a generator need not include:

1

e

3.7.4.d.1 His hazardous waste when it is removed from on-site
storage; or B

3.1.4.d.2 Hazardous waste produced by on-site treatment of his
hazardous waste. ’

3.1.8e If a small guantity generator generates acutely hazardous
waste 1In a’calendar menth in quantities greater than set forth below,
all guantities of that acutely hazardeous waste are fully subject to
these regulations:

3.1.4.e.1 4 total of one kilogram of commercial chemical products
and manufacturing chemical intermediates having the generic names
listed in 3.4.4(e), and off-specification commercial chemical products
and manufacturing chemical intermediates which, if  they met
specifications, would have the generic names listed in 3.4.U(e);

3.1.4.2.2 & total of 100 kilozrams of any residue or contaminated
soil, water or other debris resulting from the clean-up of a spill,
into or on any land or water, of any commereial chemical producis or




Dept. of Nat. Res, o
Leg. Rule, 20-5E (Emergency Rule--3/6/85)
Series XV, Sec. 3 {Emergency Rule--10/10/85)

marnufacturing chemical Iintermadiates having the generic names listed
in 3.4.4(e), or any residue or contaminated soil, water or other
debris resulting from the cleanup of a2 spill, inte or on any land or
water, of any off-specification commercial chemical products or

manufacturing chemical intermediates which, if they met
specifications, would have the generic names listed in 3.4.4(e).

3.1.4F 4 small quantity generator may accumulate hazardous waste
on-site. If he accumulates at any time more than a total of 1000
kilograms of his hazardous waste, or his acutely hazardous wastes In
quantities greater than those set forth in paragraphs (e)}(1) or (e2)(2}
of this section all of those accumulated wastes for which the
accunulation limit was exceeded are fully subject to these
regulations. The time peried of Section 6.3.5 for accumulation of
wastes on-site begins for a small quantity generator when the
accumulated wastes exceed the applicable execlusion level,

3.1.4g In order for hazardous waste generated by a small quanticy
generator to be excluded from full regulation under this section &,
the generator must:

3.1.4.g.1 Comply with Sections U and €.1.1 of these regulations;

3.1.%.2.2 If he stores his hazardous wasts on-site, store It in
compliance with the requirements of paragraph (f) of this section;

3.7.k,g.3 Establish and maintain on-site a written record
specifying the gquantity and types of hazardous wastes disposed of, the
dates the wastes were Lransported off-site, and the final disposition
of the wastes; and (Comment: This recordkeeping requirement is only
applicable to manufacturing facilities. Non-manufacturing facilities
such as schools, service stations, etc. are not regquired to comply
With this subsection.)

3.1.8.g.4 Either treat or dispose of his hazardous waste In an
on-site facility, or ensure dellvery to an ¢off-site storage, treatment
or disposal facility, either of which is:

3.7.40.g.4.1 Permitted under 40 CFR Part 270 of the federal code;

3.1.4.g.4.41 In interim status under s#ehow U0 CFR Parts 270 and
sr 265 and 20-5E-10 of the West Virginia Code;

3.7.48.g.4,iii Permitted by this State under Section 11.00 of these
regulations;
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Leg. Rule, 20-5E (Emergencv Rule—-8/o/85)
Series XV, Sec. 3 (Emergency Rule--10/10/85)

3.1.4.2.4,iv Permitted by this State to manage Industrial wastes
under the Water Pollution Control Act; {Comment: After March 31, 1986
a small guanktity gensrator will not be allowed to send its hazardous
waste to this type of facilitv.)

3.1.4.2.4.v Buthorized to manage hazardous waste by a state with a
hazardous waste program approved under 40 CFR Part 271;

3.1.4.2.8,vi 4 facility which:

3.1.4.g.4.vi.A Beneficially uses or re-uses, or legitimately
recycles cor reélaims nis waste; or

3.1.L, g0, vi,B Treats his waste prior to beneficial use or re-use,
or legitimate recyeling or reclamation, .

3.1.4.n Hazardous waste subject to the reduced requirements of
this section may be mixed with non-hazardous waste and remain subject
to these reduced reguirements even though the resultant mixture
ezceeds the quantity limitations identified in this section, unless
the mizture meets any of the characteristics of hazardous wastes
identified in Sections 3.3.

2.7.4.1 If a small uantitsy enerator mixes a waste with a
» ‘y -
hazardous waste that exceeds a uantit exalusion level of this
. - . . q
secticn, the mixture is subject to Iull regulation.

3.1.4.7 4 small quantity pernerator that generates more than 100,
but less  than 1000 gilograms _of hazavdous waste or who geﬂerates

.He in any calendar month snall ke sub:ect to uhe Iollawrrw

reouirementé{ in__ addition to those vrequirements enumerated in
parazgraphs (a) through (i) of this section:

3.1.4.9.1 The manifest requirements of Section 6.2, except that
such small guantity generators are only required to complete the
following items on the generator segment of the Uniform Hazardous
Waste  _Manifest prior to shloplﬂg hazardous waste off-site for
treatment, storage, di sposa7 or recyclwng-

3.1.4.3.7.1 Generator name, address, and signature {items 3 and 16
on_the Uniform Hazardous Waste Manifest form.)

3.1.4.3.1.11 The name and address of the faeility designated fto

receive the hazardous waste [item § on the Uniform Hazardous Waste
Manifest form).
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3.1.4.j.1.iii The DOT description of the waste, including the
proper shipping name., hazard classification, and the "UN" or "NA"
identification number (item 31 on the Uniform Hazardous Waste Manifest
form), - . - -

3.1.4.3.1.iv The number and type of containers of hazardous wastes
{item 12 on the Uniform Hazardous Waste Manifest form), (COMMENT :

Each container must be properly marked, labeled, and meet all DOT
specifications), and o - i :

3.1.4.3.1.v The total guantity of hagardous waste to be
transported off-site {items 13 and 1Y on the Uniform Hazardous Waste
Manifest form);

3.1.4.7.2 The pre-transport DOT packaging, labeling, marking and
placarding requirements dgscribed in Section 6.3 of these regulations:

3.1.4.35.3 The recordkeeping requirements of Section 5.4.7(a), (e},
and (&) and €.4.4; and

4=

3.1.4.3.4 The special conditions of Section 6.5.
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Section 6. S3tandards Abplicable to CGenerators of Hazardous Waste

€.1 Purpose, Scope and Applicability

6.1a This Section establishes standards and regulations for
generators of hazardous wastes.

£.12.1 Generatorsg that generate mors than 1000 kilegrams of
hazzardous waste, identified or 1listed in Section 3 of these
regulations, in anv calendar month or who generate acutely hazardous
waste in guantities greater than the amounts listed in 3.1.4.e are

subject to all sections of these regulations, except as otherwise
provided in_Section 6 of these regulations.

6.1a.2 Small quantity generators that generate between 100 and.
1000 kilograms of hazardous waste, identified or listed in Section 3
of these regulations, in any calendar month are subject to  the
requirements of Section & listed in Section 3.1.5(j) of these

regulations.

6.1b A generator who treats, stores, or disposses of hazardous
waste on-site must only comply with the following subsections of this
Section with respect toc that waste: 6.1.1 for determining whether his
waste 1s hazardous; 6.1.2 for obtaining an EP4 identification number;
6.4.1(ec) and (d) for recordkeeping; 6.4.4 for additional reporting;
and, if applicable, 6.5.2 for farmers; and §.3.5 for accumulation of
nazardous waste. .

£.1c Any perscon who imperts hazardous waste into West Virginia
shall comply with the standards applicable to generators established
in this section. ) :

6.1d A farmer who generates waste pesticides which are hazardous
wastes and who complies with 211 the requirements of Section £.5.%2 is
not required to comply with the remainder of these regulations wWith
respect to such pesticides.

€.12 & person who generates =z hazsrdous waste, as defined in
Section 3 1is subject to the compliance regquirements and penalties
prescribed in Ssctions 14, 15 and 16 of the Hazardous Waste Management
Act if ne does net comply with the requirements of this section.

£.1f An owner or operator who initiates a shipment of hazardous
waste from & treatment, storage, or disposal facility must comply with
the generatopr standards established in this section.

(8}
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6.2 The Manifest

£.2.7 General Regquirements

6.2.1.a A generator who transports, or offers for transportation,
hazardous waste for off-site treatment, storage, or disposal must
Prepare a manifest, OMB control number 2000-04C4 on EPa form 8700-22,
and, if necessary, EPA form 3700-224, according to the reguirements
adopted in Appendix I of this section.

£.2.1.b A generator must designate on the manifest one facility
which 1s permitted to handle the waste described on the manifest.

6.2.71.c Beginning on Septemger 1, 1985, zand thereafter, zenerakters
shall insert on the manifest, at item 16 "Generator Certification", in

addition to the certification which already exists at item 16, the

following waste minimization certification:

"OUpless I am z small quantity generator who has been exempted by

statute or regulation from the duty to make a waste minimizaticon
certification under Section 3002(b) of RCRA, T also certify that I
have a program in place to reduce the volume and toxicity of waste
generated to the degree I have determined to be  sconomically
oracticahle and I have salected the method of trezitment, storage or
disposal currently available £o me which minimizes the present and
future threat to human health and the environment.”

6.2.1.d & generator may also designate on the manifest one
alternate facility which 1z permitfed to handle his waste in the event
an emergency prevents delivery of the waste to the primary designated
facility.

6.2.1.e If the transporfer is unable to deliver the hazardous
waste to the designated facility or the alternate facility, the
generator must either designate another faelility or iInstruet the
transporter to return the waste,
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£.4 Recordkeeping and Reporting

¥ * ¥ #® *

©.4.2 Annual Reporting

6.4.2a A generator who ships hazardous waste off-site shall submit
an  Anmmual Report to the Chief on z form prescribed by him, no later
than March 1 for the preceding calendar year. Such  reperc  must
include, af least, the following information:

(1) The EPA identification pumber, name, and address of the
generator; ) :

(2)_The calendar year covered by the report;

(3) The EP& identification number, name, and address for each
off-site treatment, storage, or disposal faecility fo which waste was
shipped during the vear; for exported shioments, the repor: must give
the name and address of the foreign faecilitv.

{4) The name and EPA identification number of each fransporter
used during the reporting year. o

(5} & description, EPA hazardous waste number {(from UC CFRE Part
261, Subpart C or D), DOT hazard class, and quantitv of each hazardous
waste shipped off-zite., This information must be listed bv EPA
identification number of each off-sife facility to which waste was
shipped. ' )

{6} & description of the efforts undertaken during the year to
reduce the volume and togicity of waste generated.

{7} & descripntion of the changes in volume and toxicify of waste
actually achieved during the vear in comparison to previous years fo
the exftent such information is available for years orior %o 1984,

(8) The certification signed by the generater or authorized
represgntative. ’

€.4.2b &ny generator who treats, stores, or disposes of hazardous
Waste cn-site shall submit an Annual Report covering those wastes in
accordance with the provisions of Sections 8.00 and 11.00 of <these
regulations, and 40 C.F.R. Part 265.

=1
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APPENDIX I

The Director hereby adopts and incorporates by reference 40 CFR
Part 262, fppendizx -  Uniform  Hazardous Waste Manifest and
InSpructlons as published in the Federal Register on'ﬁaﬁéh;iﬂﬁ' July

198#5 (at;ached)

Wherever the term Administrator or Regional &dministrator is used,
the term shall have the meaning of the Director of the Department of
Natural Resources.

Wherever the term Environmental Protection Agency or EPA is used,
the term shall have the meaning of the West Virginia Department of
Natural Resources.
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8.5.4 Operating Record

3.5.4a Tne owner or operator shall keep a written operating record
at the facility.

8.5.Ub The following information shall be rscorded, as it becomes
available, and maintained in the operating record until meszsuee
closure of the facility:

8.5.4.b.% A deseription and the quantity of each hazardous waste
recelved and +the method(s) and date{s) of its treatment, storage or
disposal at the facility, as required by Appendix I;

8.5.4.0.2 The location of each hazardous waste within the facility
and the quantity of ezach location. For disposal facilities, the
locaticn and quantity of each hazardous waste must be recerded on a
map or diagram of each cell or disposal area. For all facilities,
this information must include cross-references to specific manilest
document numbers, if the_waste was accompanied by manifest,

8.5.4.b.3 Records and results of waste analyses performed as
specified in Sections 8.2.4 and 8.2.8.

8.5.4.b.4 Summary reports and details of all inecidents that
require implementing the contingency plan, as required by Section
4.7(37. .

8.5.

. Becords zand results of inspections as required by
Section '

4.5.5
8.2,6.

8.5.4.b.6 For off-site <facilities, notices to generators as
speclfled in Section 8.2.3(b).

8.5.4.0.7 A11 closure cost estimates, and for disposal facilities
all post-closure cost estimates.

8.5.4.b.8 Monitoring, testing, or analytical data where reguired
by Seections 8.13, 8.9.5, 8.10.4, 8.i0.5, 8.12.7, 8.12.9, 8.12.11,
8.11.3(a), 8§.11.3{(b), 8.11.10(a), and B.11.10(b).

8.5.4.b.3 & certification by the permittee no less offten than
annually, that the Dermittee has & program in place to reduce tne
volume and coa_c1ny of hazardous weste that he generates to the degree
determined by the permittee to be economically practiczble; and the
proposed methed of trestment, storage or disposzl is that practicable
method currently available o the permittee which minimizes the
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cresent and {q}ure threat €o  human health eand the environment.
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11.1C.170 Monitoring Records

11.10.170a Samples and measurements taken for the purpose of
monitoring shall be representative of the moniteored activity.

11.10.10b The permittee shall retain records of all monitoring
information, including all calibration and maintenance records and all
original chart recordings for continuous menitoring instrumentation,
copies of all reports required by the permit, the certification
required by 8.5.4.b.9, and records of all data used to complete the
application for the permit, for a period of three (3} years from the
date of the sample, measurement, report, or application, This period
mzy be extended by the Chief, at any time.

11.10.10c The permiftee shall maintain records from zll
groundwater monitoring wells and asscclated groundwater surface
elevations, for the active life of the facility, and for disposal
facilities for the post-closure care perioed as well.

11.10.10d records of monitoring information shall includz:

11.10.10.d.1 The date, exact place, and time of sampling or
measurements. . ..

71.10.10.4.2 The individual{s)} who performed the szmpling or
measurenments.,

11.10.10.4.3 The date{s) analyses were performed.
11.710.70.d.4 The individual{s) who performed the analyses.

11.10.10.d.5 The analytical techniques or methods used.

11.10.10.4.6 The results of such analyses.




RESPONSE TO COMMENTS 1585 OCT 4

DEPARTVENT OF NATURAL RESOURCES .- .. -

AND DEPARTMENT OF HIGHWAYS )
RULEMAKING CONCERNING SVALL QUANIITY GEﬂE@gERS‘ RIS =
AND WASIE MINLIZATTON CERTIFLCATIONS =

The Departments of Natural Resources and Higlways received several comments
from two sources. Below is a synopsis of those comments and the Departments'
responses.

1. Comment: State regulations are not needed at this time since EPA
regulations apply on the federal level. In addition, EPA issued
proposed rules on August 1 for further regulation of small quantity
generators. West Virginia should not impose ummecessary regulations
now, but rather walt for completion of EPA's rulamaking.

Answer: Although federal regulations do apply to West Virginia's small
quantity generators, there are several reasons why state regulations
should be enacted now on an emergency basls. First, the West Virginia
Department of Higlhways and the Department of Natural Resources are the
principal Implementing agéricies for these regulations. Although EPA
has promilgated regulations, they will not play an important role in
implementing the SQG or WIC regulations in West Virginia. For example,
EPA does not plan to ceonduct any training seminars to explain these

new requirements or conduct any inspections to ensure compliance.
Consequently the State needs to adopt these regulations into their
progran to both heighten their visibility for West Virginia's generators
and, secondly, to allow the State to enforce these provisions if necessary.

Most importantly, however, there are statutory reasons for promilgating
these regulations. Under the State's Hazardous Waste Management Act
(Chapter 20, Article 3E) the State Hazardous Waste Mznagement Agencies
must promuilgate changes to their regulations within six months of
federal changes. EPA pramilgated the SQG and WC regulations on July
13, 1985. Thus, the State has until December 15, 1983, to meet its
State statutory obligations. Consequently, emergency regulations will
be needed. Beczuse of the cited program reasons, the State has decided
to proceed with emergericy regulations now instead cf in December.

2. Coment: The State should begin a concentrated effort to educate small
quantity generators regarding their new obligations. As part of this
effort a toll-free hazardous waste Hot-Line should be established to
answer questicns.

Answer: Both the Department of Natural Resources and the Department of

Highways have agreed to conduct training seminars targeted for small
quantity generators. In addition, we agree that a toll-free hot-line
is a gecod didea and we are lcoking into how to establish one, its costs,
and how to mske it effective.




Comment: Historically, DMR regulations have been more stringent than

the federal rules because the HWMA regulations prohibited disposal of
hazardous waste in '"mmicipal landfills'. DNR regulations did allow _
for disposal cf SQG hazardous wastes in 'industrial landfills'' permitted
under Article 5A. This alternative was illusory since none of these
landfills were operated on a commercial basis. Limited availability of
TSD facilities because of these restrictions means that compliance with
DIR regulations will be more difficult for SQG's in West Virginia than

in other stateg, Therelfore, a camercial site mmist be established in
West Virginia as soon as possible.

Answer: The departments agree that a commercial site in West Virginia
would be a positive step. We are discussing with the CGovernor the possi-
bility that he establish a committee to begin working on this issue. We
mist, however, address other portions of this comment.

It is correct that DNR has prohibited disposal of hazardous waste in
municipal landfills for some time. The department's judgment in this
matter has been vindicated by the recent Hazardous and Solid Waste Act
Amendments of 1984 which alsc prohibited hazardous waste disposal in
municipal landfills. As we noted in cwr comment to DR regulation
3.1.4.8.4.1v, after March 31, 1985, a SQG will not be able to send its
hazardous waste to even an industrial waste landfill (according to federal
law) . Consequently, the federal program will not onlyv ''catch-up' to the
State's program, but will be even more stringent.

Comment: Genérators should be informed of what Information they should
provide in its annual report concerning waste minimization.

Answer: The State agrees and has therefore amended Section 6.4.2 of
DNR"s regulations. In addition tc including reference to the three items
relating to waste minimization, the State is including reference to other
iltems needed in this report consistent with 40 CFR Section 262.41.

Comment: The State should require its armual report biemmially con-
sistent with EPA's requirement.

Answer: The State visited this issue previcusly when EPA changed its
reporting requirements from armually to biemmially. Several reasons
exist for maintaining amnual reperting including a statutory requirement
under the Hazardous Waste Emergency Response Fund (Chapter 20, Article
5G) that generators file ammual reports. As we noted in the presmble

to the SOG regulations, the State HWA imposes responsibilities on the
State agencies conicerning waste minimization which are greater than the
federal responsibilities. DIR believes that requiring ammual reports
will aid in meeting these statutory responsibilities.

Comment: Section 3.1.4g should refer to the exclusion under Secticn
3. 1.4 rather than the exclusion of Section & for cenformity with EPA
program requirements. . ,

Answer: Concur. Change incorporated.
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Comment: Section 3.1.4.g.4.11i should include references to 40 CFR
Parts 270, 265 and 20-3E-10 of the West Virginia Cede.

Answer: Concur. Change incorporated.

Comment: The reference to 6.5.1 in 6.1.3 is incorrect. It should be

Answer: Concur. Change incorporated.

Comment: The reference in Section 6, Appendix 1 tc the Uniferm Hazardous
Waste Manifest should be July 15, 1983, not July 15, 1S84.

Answer: Concur. Change incorporated.
Comment: 1In Section 8.5.4 the word "measure’ should be '‘closure'.

Answer: Concur. Change incorporated.




