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BUREAU OF ENVIRONMENT

CECIL H. UNDERWOOD 10 McJunkin Road MICHAEL P. MIANO
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER
July 24, 1998

Ms. Judy Cooper

Director

Administrative Law Division
Capitol Complex
Charleston, WV 25305

RE: 45CSR8 - “Ambient Air Quality Standards for Sulfur Oxides and
Particulate Matter”

Dear Ms. Cooper:

This is to advise that | am giving approval to file the above-referenced rule with
your Office and Legislative Rule-Making as an agency-approved rule.

Your cooperation in this regard is very much appreciated. If you have any
questions or require additional information, please feel free to contact Carrie
Chambers in my Office at 759-0515.

Sincerely yours, a

ichael P. Miano
Commissioner

MPM:cc
Attachment

cc: Carrie Chambers
Karen Watson, OAQ



Questionnaire

DATE: July 31, 1998
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: (AGENCY NAME, ADDRESS & PHONE NUMBER)_Division of Environmental Protection

Office of Air Quality

1558 Washington Street, East

Charleston, WV 25311-2599

Phone: 304-558-4022

LEGISLATIVE RULE TITLE: 45CSR8 “Ambient Air Quality Standards for Sulfur Oxides and

Particulate Matter”

1. Authorizing statute (s) citation: W.Va. Code §§22-5-1 et seq.
2. a. Date filed in State Register with Notice of Hearing or Public Comment
Period:

June 16, 1998

b. What other notice, including advertising, did you give of the hearing?

Class I legal advertisement. Charleston Daily Mail and Charleston Gazette
Sent a copy of the Public Notice to our agency mailing list.

DEP’s ‘Public Notice Bulletin’ and DEP’s ‘In Depth’ (July’s issues)
Public Notice placed on agency’s Web site:

<BEET

http://wvnvm.wvnet.edu/~Imorgan/index.htm

C. Date of Public Hearing (s) or Public Comment Period ended:

July 21, 1998




Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.
Attached X No comments received

Date you filed in State Register the agency approved proposed Legislative
Rule following public hearing: (Be exact)

July 31, 1998

Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive all
written correspondence regarding this rule: (Please type)

John H. Johnston. Chief

1558 Washington Street. East

Charleston, WV 25311-2599

Phone:  304-558-4022

Fax: 304-558-3287

E-Mail: internet:“jjohnston @mail.dep.state. wy.us”

IF DIFFERENT from item ‘f’, please give Name, title, address and phone number (s) of
agency person (s) who wrote and/or has responsibility for the contents of this rule:
(Please type)

See ‘f” above

If the statute under which you promulgated the submitted rules requires certain findings
and determinations to be made as a condition precedent to their promulgation:




Give the date upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the
issues to be decided.

N/A

Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations
required together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title:  45CSRS8- "Ambient Air Quality Standards for Sulfur Oxides and Particulate
Matter"

A. AUTHORITY: W.Va. Code §§22-5-1 et seq.

B. SUMMARY OF RULE:

The purpose of this rule is to establish ambient air quality standards for sulfur oxides
and particulate matter, equivalent to those national primary and secondary ambient air quality
standards established by the U.S. EPA.

National primary ambient air quality standards define levels of air quality which the
Administrator of the U.S. EPA judges are necessary, with an adequate margin of safety, to
protect the public health. National secondary ambient air quality standards define levels of
air quality which the Administrator of the U.S. EPA judges necessary to protect the public
welfare from any known or anticipated adverse effects of a pollutant. Such standards are
subject to revision, and additional primary and secondary standards may be promulgated as
the Administrator of the U.S. EPA deems necessary to protect the public health and welfare.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

In accordance with sections 108 and 109 of the Clean Air Act (CAA), EPA reviewed
the air quality criteria and national ambient air quality standards (NAAQS) for particulate
matter (PM) and for ozone (Q,). Based on these reviews, EPA revised the standards for both
classes of pollutants (July 18, 1997 Federal Register).

With respect to PM, EPA revised the current primary PM,, standards by adding two
new primary PM, ; standards to provide increased protection against a wide range of PM-
related health effects, including premature mortality and increased hospital admissions and
emergency room visits (primarily in the elderly and individuals with cardiopulmonary
disease); increased respiratory symptoms and disease (in children and individuals with
cardiopulmonary disease such as asthma); decreased lung function (particularly in children
and individuals with asthma); and alterations in lung tissue and structure and in respiratory
tract defense mechanisms. The revised annual PM, ; standard would be based on the 3-year
average of the annual arithmetic mean PM, ; concentrations. The revised 24-hour PM, 5



Briefing Document

Page 2

standard would be based on the 3-year average of the 98™ percentile of 24-hour PM, ;
concentrations at each monitor within an area. The EPA revised the current 24-hour
primary PM,, standard of 150 pg/m’ by replacing the 1-expected-exceedance form with a
99" percentile form, averaged over 3 years at each monitor within an area. The EPA
retained the current annual primary PM,, standard of 50 pg/m®. Further, EPA adopted new
data handling conventions for calculating 98™ percentile values and spatial averages
(Appendix K), revised the reference method for monitoring PM as PM,, (Appendix J), and
adopted a new reference method for monitoring PM as PM, 5 (Appendix L).

As explained above, EPA revised the national ambient air quality standards
(NAAQS) for particulate matter (PM) and for ozone (O,) (July 18, 1997 Federal Register)
thereby necessitating the proposed revisions to the corresponding state counterpart rules.
However, the State of West Virginia has filed a Petition for Review with the Court of
Appeals for the District of Columbia Circuit challenging the final rules that establish both
standards. The challenge to the PM standards has been assigned CASE NO. 97-1565
(consolidated with 97-1440). The Division of Environmental Protection, Office of Air
Quality is going forward with the promulgation of this proposed rule which adopts the new
federal standards, pending the outcome of the legal challenge. If the court rules in the
State’s favor, the proposed state rule may be withdrawn or modified accordingly.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY

REFERENCE/DETERMINATION OF STRINGENCY:

A federal counterpart to this proposed rule exists. The proposed rule is the same in
substance as the federal counterpart.

Because the proposed rule is the same in substance as the federal counterpart, no
determination of stringency is required.

E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c,) the Director has determined that this rule
will not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.
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F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At their July 22, 1998 meeting, the Environmental Protection Advisory Council
reviewed and discussed this rule - there were no substantive changes as a result of their
discussion. (See attached minutes of that meeting.)



MINUTES
DIVISION OF ENVIRONMENTAL PROTECTION ADVISORY COUNCIL
July 22, 1998, DIRECTOR’S CONFERENCE ROOM, NITRO HEADQUARTERS
The eleventh meeting of the DEP Advisory Council was held Wednesday, July 22, 1998,

in the Director’s Conference Room, Nitro Headquarters” Offices. The meeting was called to
order at 1:00 p.m, by Chairman Mike Miano.

ATTENDING:
Advisory Council Members:

Michael P. Miano, Chairman
Jacqueline Hallinan

Larry Harris

William Raney

Rick Roberts

William Samples

Environmental Protection:

John Ailes Jennifer Pauer
John Benedict Pete Pitsenbarger
Dick Cooke Ken Politan
Mike Dorsey Cap Smith

Andy Gallagher Barb Taylor
Randy Huffman Karen Watson
Pat Park Mike Zeto

1) Introduction of A. V. Gallagher, DEP’s Chief Communications Officer.

Chairman Miano introduced DEP’s new Chief Communications Officer, A. V. Gallagher.
Council Members welcomed Mr. Gallagher and wished him well in his new job.

2) Review and Approval of Minutes of April 30, 1998.

The minutes of the April 30 meeting were approved with the correction of two typos. Mr.
Roberts brought to everyone’s attention the discussion in the April 30 minutes of AML funding
issues in the last meeting, and the Council’s desire to send letters to West Virginia’s
Congressional delegation to identify West Virginia’s share of the AML funds that need to be



released by the US Congress. Separate letters would go to West Virginia’s legislative leadership
informing them of the problems created by not having the AML funds available, with a copy of
the letters sent to the Congressional delegation attached to them.

Randy Huffiman asked if the Council members would like to sign each letter individually.
They each expressed their desire to do so. Pat Park, AML, distributed a copy of the draft letters
to Council for their review. After several minutes of discussion, it was decided the draft letters
would be edited and made available to the Council members for their signature before the end of
the meeting.

Mr. Miano said that Pete Pitsenbarger would like a few minutes of the Council’s time
before they continued with the agenda.

Mr. Pitsenbarger informed the Council of his retirement plans for the end of August. He
said he would like to express his heartfelt thanks to the Council for their letter of appreciation
they had sent him thanking him for his many years of service to the State of West Virginia. Mr.
Pitsenbarger said his years in state government had been a wonderful opportunity, and he will
miss both the work and the people.

3) Review of Proposed DEP Rules in Accordance with WV Code §22-1-3(c).

Mr. Miano asked if there were any other issues to be discussed before continuing with the
Agenda and the review of DEP proposed rules for the 1999 session.

Mr. Roberts said he would like to express his concern with the approach DEP has taken in
involving the Council members in the rulemaking process -- not only this year, but in the past. He
said the rules are not sent to the Council members until the last minute and they are not given
adequate time to review and comment on them.

It was pointed out that the law [22-1-1(¢)] specifically requires the Council to be
consulted prior to the proposal of any new rule.

Mr. Raney said he would like to go on record wholeheartedly in agreement with the
concerns of Mr. Roberts. He said he has great concerns with giving advice or recommendations
to the Director on development of rules (or amendments to rules) the Council members were not
involved in before they were filed with the Secretary of State’s Office for Public Hearing and
Comments. He said he believes there definitely needs to be improvement in this process in the
future.

A discussion was then held on possible ways to bring the Council into the rulemaking
process in an earlier stage of rule development. Several DEP staff members expressed their
frustrations with the rulemaking process, and gave one example as the short period of time
between the signature of bills by the Governor and the early filing date of the rules with the



Legislative Rulemaking Review Committee. Another example that was given was turnaround
time with federal agencies, i.e., EPA and OSM, which are also involved in the process.

After several minutes of discussion, Mr. Huffian stated, with the Chairman’s approval,
that he would put together a committee to discuss the Council’s concerns and get back to the
Council with their recommendations by the first of September.

Mr. Miano also expressed his desire to improve the involvement of the Council in the
rulemaking process, and assured the Council that everything possible would be done in the future
to comply with the Council’s recommendations.

[It should be noted that at this time Ms. Hallinan left the Advisory Council Meeting
because of a previously-scheduled commitment].

Continuing with the agenda, Mr, Miano said that staff would be available from each
program office to give a brief description of the proposed new rules or rule amendments and to
answer any questions the Council members might have. If a question should come up that
couldn’t be answered during the meeting, we would make note of it and get back with an answer
to the Council as soon as possible. The first rule on the agenda is 60CSR4, filed under the
Director’s Office.

60CSR4 -?AWARDING OF WEST VIRGINIA STREAM PARTNERS PROGRAM GRANTS
RULE”

Jennifer Pauer, AML, said 60CSR4 is a new rule that is being proposed by the West
Virginia Stream Partners Program to provide requirements and guidance concerning the awarding
of grants to broad-based community organizations for watershed improvement projects. Ms.
Pauer stated that the program is a joint effort of DEP, Forestry, Natural Resources, and the West
Virginia Soil Conservation Agency.

A brief discussion was held concerning the source of the funding, availability of the funds,
guidelines for criteria, and possible additional funding. Mr. Samples asked if there could also be
additional funding sources, for example contributions from supplemental environmental projects
used to offset proposed penalties. Ms. Pauer stated that as the rule now stands, it’s only purpose
is to distribute the funds, but she would check into the law and let the Council know if language
could be added to also implement provisions for additional funding from penalty collections or
other sources. Mr. Raney moved to recommend to the Chairman (in his capacity as Director of
DEP) the filing of 60CSR4 with the condition that Mr. Samples’ recommendation be considered.

The motion was seconded and passed unanimously.

The following Air Quality rules were discussed by Karen Watson, OAQ, with assistance
from John Benedict, also from the OAQ office:

45CSR33 - “ACID RAIN PROVISIONS AND PERMITS”



45CSR25 - “TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE OR DISPOSAL FACILITIES”

45CSR34 - “EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS PURSUANT TO 40
CFR PART 63"

45CSR16 - “STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES
PURSUANT TO 40 CFR PART 60"

45C8R24 - “TO PREVENT AND CONTROL EMISSIONS FROM HOSPITAL/MEDICAL/
INFECTIOUS WASTE INCINERATORS”

45CSR36 - “CONFORMITY TO STATE OR FEDERAL IMPLEMENTATION PLANS OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED, FUNDED OR APPROVED
UNDER TITLE 23 U.S.C. TO THE FEDERAL TRANSIT LAWS, TO APPLICABLE AIR QUALITY
IMPLEMENTATION PLANS (TRANSPORTATION CONFORMITY)”

45CSRS$ - “AMBIENT AIR QUALITY STANDARDS FOR SULFUR OXIDES AND PARTICULATE
MATTER”

45CSRY - “ RULES PERTAINING TO AMBIENT AIR QUALITY STANDARDS FOR CARBON
MONOXIDE AND OZONE”

Ms. Watson gave the Council a brief explanation of the proposed OAQ rules. She
explained that seven rules (45SCSR33, 25, 34, 16, 36, 8, and 9) were being amended to conform to
federal regulations, and 45CSR24 is a proposed new rule to adopt federal New Source
Performance Standards for new and existing hospital/medical/infectious waste incinerators. This
rule also incorporates by reference the federal standards, with limited exception.

Mr. Raney said he had always questioned the validity of the Appendix B Fiscal Note that
is attached to each rule that is filed; in particular the section that relates to the effect of the
proposed rule which usually contains all zeros.

John Benedict explained that is a question that has come up several times in the past, and
the agency has always taken the position that the numbers are reflective of the cost to the state of
implementing the new rule or the proposed amendments to an existing rule.

After a brief question and answer session of the OAQ rules, Mr. Raney moved that
recommendation be made to the Director that all eight (8) rules be filed, as proposed, with the
exception that 45CSR34, subdivision 4.1.b, be revised to clarify that 45CSR30 includes certain
requirements relating to Section 112(r) of the Clean Air Act. The motion was seconded and
passed unanimously by the Council.

38CSR2 - “SURFACE MINING AND RECLAMATION RULE”

John Ailes, Chief of OMR, said the amendments to this year’s submission of the Surface
Mining and Reclamation rule were few in number. Two new definitions were added,



“mountaintop mining operation” and “area mining operation,” and only munor cleanup to correct
typographical errors and update and clarify other sections within the rule. Mr. Raney moved
recommendation be made to the Chairman that the rule be filed as proposed. The motion was
seconded and passed unanimously by the Council.

Mike Dorsey and Dick Cooke from the Office of Waste Management described the
following Waste Management rules:

33CSR20 - “HAZARDOUS WASTE MANAGEMENT RULE”
33CSRI1 - “SOLID WASTE MANAGEMENT RULE”

33CSR2 - “SEWAGE SLUDGE MANAGEMENT RULE”

Mike Dorsey explained the amendments to 33CSR20 - Hazardous Waste Management
Rule. Along with other federally-required amendments to this rule, Section 11 contains a major
rewrite to conform with the federal requirements of 40 CFR Part 124.

Mr. Samples asked why it takes up to 120 days to receive approval from the state to
exclude a waste at a particular generating facility when EPA has already approved the petition -
could the time be changed from 120 days to 60 days?

Cap Smith, Chief, OWM, said the time of 60 to 120 days is just a general number. He
stated that he didn’t see a problem with changing the time from 120 days to 60 days. He said it
rarely takes anywhere close to that time to approve or deny the petition - it is usually taken care
of in a matter of days.

There was some discussion as to whether this amendment should be proposed in this
legislative session. The Council decided to wait until the rule is modified "and filed in the 2000
Legislative Session to propose the amendment.

Dick Cooke, OWM, briefed the Council on 33CSR1. He said the revision is necessary to
ensure consistency between the WV Code and 33CSR1. The emergency rule will establish
criteria in determining a commercial solid waste facility’s monthly tonnage limits, as required by
Chapter 22, Article 15, as amended by Senate Bill No. 178.

Mike Zeto, Environmental Enforcement Office, then discussed 33CSR2 and explained the
proposed emergency rule is necessary to update the Sewage Sludge Management rule to comply
with mandates of Senate Bill 178. The revisions and inclusions are necessary to ensure
consistency between the WV Code and 33CSR2. The emergency rule will also impose new
requirements relating to the management of sewage sludge as required by Chapter 22, Article 15,
as amended by Senate Bill 178, specifically as it relates to the control of off-site odors, and the
protection of waters of the state.



After discussion was completed on the Waste Management rules, Mr. Raney moved to
recommend that the Chairman file the Waste rules as proposed. The motion was seconded and
passed unanimously.

The following Office of Water Resources rules were reviewed by Barb Taylor and Ken
Politan.

47CSR31 - “ STATE WATER POLLUTION CONTROL REVOLVING FUND”

47CSR33 - “STATE CONSTRUCTION GRANTS PROGRAM RULE”
47CSR3 - “POLLUTION PREVENTION AND COMPLIANCE ASSISTANCE?”

47CSR4 - “STATE CERTIFICATION OF ACTIVITIES REQUIRING NATIONWIDE PERMITS
NO. 21 AND NO. 26"

Barb Taylor, Chief, OWR, explained the amendments contained in 47CSR31, 33, and 3.
She said 47CSR31 is being amended to comply with the latest revisions of the Clean Water Act
and current design practices; 47CSR33 is a proposed new rule which allows DEP to make grants
to communities to provide adequate wastewater collection and/or treatment services; and
47CSR3 is a new proposed rule to implement the provisions of HB 4693 passed during the 1998
Session to promote pollution prevention by encouraging reduction or elimination of pollutants at
the source through process modification, material substitution, in-process recycling, reduction of
raw material use or other source reduction opportunities.

Mr. Roberts asked if the proposed amendments to prohibit the use of closed-vessel
ultraviolet disinfection and inverted siphons in “Appendix B” under “Design Standards for
Collection Systems and Treatment Works” is one recommended by EPA or by the state.

Ms. Taylor replied that she would need to check with Bob Coontz in Water Resources’
Construction Assistance Office who drafted the proposed rule amendments, and have Mr. Coontz
get back with Mr. Roberts with an answer as soon as possible.

The last rule to be addressed by the Council, 47CSR4, was reviewed by Ken Politan from
the Office of Mining and Reclamation. Ken stated that this is a new proposed rule that will

establish a water certification program for surface mining operations and will implement the
provisions of SB 145 passed during the 1998 Session.

Mr. Raney asked if implementation of this rule was specifically mandated in SB 145.

Mr. Politan said no, but the agency felt the proposed rule is needed to give some guidance
in the implementation of the Senate bill.

Mr. Raney voiced his concern over the rule. He said he did not believe it was a workable



rule, and he had received several comments from others indicating the same concerns. He said
that one of his biggest objections to the proposed rule was lack of input from outside DEP when
the rule was written. Mr. Raney stated that SB 145 indicates the Director shall confer with
representatives of the surface coal mining industry and representatives of environmental

organizations who have an interest in water quality, before such a manual is developed and DEP
staff did not do this.

After several minutes of discussion concerning 47CSR4, Mr. Raney made a motion to
recommend that the Chairman file 47CSR3, 31, and 33 as proposed, with the condition that Mr.
Roberts’ questions are addressed in 47CSR31; that the comment period be extended after the
end of the public hearing for 47CSR4, and any actions to implement the proposed rule be delayed
until such time as a more workable rule can be drafted with the opportunity for input from
interested parties. The motion was seconded and passed with a 3 to 1 vote.

Due to the length of time taken to review the proposed rules, there was no open
discussion by the Council members. The meeting was adjourned at 5:15 p.m.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: +3CSRS - "Ambient Air Quality Standards for Sulfur Oxides and Pariculate Mapter”
Type of Rule: X Legislative Interpretive Procedural
Agency: Office of Air Quality

Address: 1558 Washington Street. East

Charleston, WV _25311-2599

1. Effect of Proposed Rule Annual Fiscal Year
There-
Increase Decrease Current Next after
Estimated Total Cost S 0 s 0 < 0 $ 0 0
Personal Services 0 0 0 0 0
Current Expense 0 0 0 0 0
Repairs and Alterations 0 0 0 0 0
Equipment 0 0 0 0 0
Other 0 0 0 0 0
2. Explanation of above estimates: The actual revisions to this rule will have no additional

economic impact because they impose no additional requirements beyond the current federal

requirements.

Objectives of these rules: This rule revises the ambient air quality standards for sulfur oxides

and particulate matter to conform to those promulgated by the U.S. EPA under the federal
Clean Air Act, as amended. Promulgation of this rule by the Legislature is necessary for the
State to fulfill its responsibilities under the Clean Air Act.




Appendix B
Fiscal Note For Proposed Rules

Page. Two
4. Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.
See Section 2.
B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.
No impact above that resulting from the currently applicable
federal standards.
C. Economic Impact on Citizens/Public at Large.

No impact above that resulting from the currently applicable
federal standards.
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RULE TYPE: _ Legislative ;CITE AUTHORITY _W. Va,  Code §822-5-1 et seq.

AMENDMENT TO AN EXISTING RULE: YES_ X NO

IF YES. SERIES NUMBER OF RULE BEING AMENDED: 8
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BUREAU OF ENVIRONMENT
CECIL H. UNDERWOQOD 10 McJunkin Road

Michael P. Miano
GOVERNOR Nitro, WV 25143-2506

COMMISSIONER

June 15, 1998

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 45CSR8 - “Ambient Air Quality Standards for
Sulfur Oxides and Particulate Matter”

Dear Ms. Cooper:
This is to advise that I am giving approval to file the

above-referenced rule with your office as notice of public
hearing/comment period.

Your cooperation in this regard is very much appreciated.
If you have any questions or require additional information,
Please contact Carrie Chambers in my office at 759-0515.

Sincerely vyours,

Ml Lo

ichael P. Miano
Commissioner

MPM: cc

cc: Carrie Chambers
Karen Watson, OAQ



45CSRS8

TITLE 45 AT
LEGISLATIVE RULE RURRMARE -
DIVISION OF ENVIRONMENTAL PROTECTION- : = I (2

OFFICE OF AIR QUALITY v <-- 7" °

'
PR

SERIES 8 e

AMBIENT AIR QUALITY STANDARDS FOR SULFUR OXIDES
AND PARTICULATE MATTER

§45-8-1. General.

1.1. Scope. -- Irthebestmterestsof the-State
est-Virginta-its the-object ¢ the-i

b : L : .
It reet-_The purpose of this rule is to
establish ambient air gquality standards for sulfur
oxides and particulate matter. equivalent to thoge

national primary and secondary ambient air quality
standards established by the U.S. EPA.

National primary ambient air quality sta S
define levels of air quality which the Administrator
S i essary, with an

adeguat argi afety, t tect the public

health. National secondary ambient ajr_guality

standards define levels of air quality which the

administrator of the U.§, EPA_judges necessary to

protect_the public welfare from any known or

anticipated adverse effects of a_pollutant. Such
standards are subject to revision, and additiopal

rima and seconda standards _ma e
promulgated as the Administrator of the U.S. EPA

deems necessary to protect the public health and
welfare. ’

1.2, Authority. -- W. Va. Code §22-5-1 et
seq.

1.3. Filing Date. -- 25-1956prik:
1.4. Effective Date. -- Aprit25,1996-

§45-8-2. Anti-Degradation Policy

2.1, In the best interests of the State of Weast
Virginia it is the objective of the Director to obtain
and matntain the cleanest air possible. consistent
with the best available technologyv,

2.2. Where the present ambient air is of better
guality than the established standards, the Director
will develop long-range plang to protect thg

difference between the present quality and the
gstablished standards. The plans will be based

upon the best available forecasts of probable land
and air uses in such areas of high air quality.

2.3, The air quality of these areas will not_be
lowered unless it has been clearlv demonstrated to
the Director that such a change is justifiable as a
result of necessary economic or social development

and wi t_result in statut ir pollution. Thi
will require that any industrial, public, or private

roject or dev ent which could constitute a
new source of air pollutants, within an area of such
high ajr quality, provide the best practicable control



45CSR8

available under existing technology as part of the
initial project.

§45-8-23. Definitions.

23.1. "Air Pollutants” means solids, liquids, or
gases which, if discharged into the air, may result
in a statutory air pollution.

23.2. "Air Pollution", 'statutory air pollution’,
has the meaning ascribed to it in W. Va. Code §22-
5-2.

253.3. ‘"Particulate Matter" means any
material, except uncombined water, that exists in
a finely divided formn as a liquid or solid.

3.4. "PM, ;" means particulate matter with an

aerodynamic _diameter less than or egual to a
nominal 2.5 micrometers.

2:63.5. "PM,," means particulate matter with
an aerodynamic diameter less than or equal to a
nominal 10 micrometers.

" el n
r

’ - - -
I ’I gF 266-1rrith ; F:
coturmr

283.6. "Ambient Air Quality Standards"
means the numerical expression of a specified
concentration level for a particular air pollutant in
the ambient air and the time-averaging interval over
which that concentration level is measured.

§45-8-34. Ambient Air Quality Standards.
34.1. The following ambient air quality

standards shall not be exceeded-at-any-sampting

srie

F4.1.a. Sulfur Dioxide
4.1.a.1. Primary Standard

4.1.al.A. Annual Arthmetic
Mean Concentration - 80 micrograms per cubic

~~ meter (0.003 parts per million).

4.1.al.B. Maximum 24-Hour
Concentration - 365 micrograms per cubic meter
(0.14 ppm) - not to be exceeded more than once per
year.

4.1.a.2. Secondary Standard

4.1.a2.A, Maximum Three (3)
Hour Concentration - 1300 micrograms per cubic
meter (0.5 ppm) - not to be exceeded more than
ONCE per year.

34.1.b. -PM, Particulate Matter Primary
and Secondary Standards

AT oM :
standardsareattamed-wherethre-expected-armurat

41b.1. PM,,.

4.1.b.1.A. Annual arithmetic mean
concentration of 15 micrgograms per cubic meter
(ug/m’), attained when the annual arithmetic mean
concentration, _as determined in_accordance with
Appendix N of 40 CFR Part 50, is less than or

equal to 15. icrograms cubj et 15,0
ug/m’),
4.1.b1.B, Average 24-hour

concentration of 65 micrograms per cubic meter

(ug/m®). attained when the 98" percentile 24-hour
concentratign, as determined in accordance wiih
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Appendix N of 40 CFR Part 50, is less than
equal to 635 microgra er cubic meter m’).
4.1.0.2. PM,,

4.1.b.2 A. Annual arithmetic mean
concentration of 30 micrograms per cubic meter
(ug/m®), attained when the annual arithmetic mean
concentration, as determined in accordance with
Appendix N of 40 CFR Part 50, i than or

equal to 30 micrggrams per cubic meter (50 ug, /m’).

4.1.b2B. Average 24-hour

concentration of 150 migrograms per cubic mete

(ug/m’), attained when the 99 percentile 24-hour
concentration, as determined in accordance with
endix N of 40 CFR Part 50. is 1 than_or

equal t 3 icrog: cubic_meter

ug/m?).
§45-8-45. Methods of Measurement.

+3.1. PM, ; concentrations shail be measured
in the ambient air as particulate matter with an
aerodynamic diameter less_than_ ot equal to a

nominal 2.5 micrometers by:

#+5.1.a. a reference method based on

Appendix L of 40 CFR Part 30 and degignated in
accordance with 40 CFR Part 53: or

+3.1.b. an equivalent method designated
in accordance with 40 CFR Part 53.

+13.2. PM,, concentrations shall be measured
in the ambient air as particulate matter with an
aerodynamic diameter less than or equal to a
nominal 10 micrometers by:

+15.2.a. a reference method based on
Appendix IM of 40 CFR Part 50 and designated in
accordance with 40 CFR Part 533 or

++35.2.b. an equivalent method designated
in accordance with 40 CFR Part 53.

+25.3, Sulfur dioxide concentrations shall be
measured in the ambient air as sulfur dioxide by:

425 3.a. a reference method based on

*+  Appendix A'of 40 CFR Part 50 and designated in

accordance with 40 CFR Part 53:; or

423.3.b. an equivalent method designated
in accordance with 40 CFR Part 53.

§45-8-56. Inconsistency Between Rules.

In the event of any inconsistency between this
rule and any other rule of the Director, the
resolution of such inconsistency shall be based
upon the application of the more stringent
provision, term, condition, method, or rule.
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MAI_NUFACTUREF{S ASSOCIATION

2001 Quarrier Street, Charleston, WV 25311
D s Telephone: (304) 342-2123
o T FAX: (304) 342-4552

July 21, 1998

J

Mr. John Johnston, Chief

Office of Air Quality

Division of Environmental Protection
1558 Washington Street, East
Charleston, West Virginia 25311

Re: Comments on Proposed Regulations: 45 CSR 8, “Ambient Air Quality Standards
for Sulfur Oxides and Particulate Matter”; 45 CSR 9, “Rules Pertaining to Ambient

Air Quality Standards for Carbon Monaxide and Ozone”
Dear Chief Johnston:

On behaif of the West Virginia Manufacturers Association (“WVMA”), T am pleased to
submut these comments on the above-capticned proposed rules which seek to incorporate the revised
Naticnal Arabient Air Quality Standards (“NAAQS”) for ozone and particulate matter ("PM™).
Commissioner Michael P. Miano approved the rules for filing on June 15, 1998, and the proposed
rules were filed with the Secretary of State on June 16, 1698, A public hearing will be heid and the
public comment period expires on the proposed rules on July 27, 1998.

The WVMA represents a broad cross-section of approximately 200 large and small industrial
concerns throughout the State of West Virginia. In keeping with WVMA’s supportive pasition
regarding the development of West Virginia’s Air Pollution Control Program, the WVMA offers
these comments as a means to facilitate progress towards a reasonable protective program, consistent
with the requirements of the Clean Air Act and regulations promulgated thereunder. WVMA
appreciates the administrative need to update the State’s regulations incorporating the recently
revised NAAQS for ozone and PM, but believes it is appropriate for the Office of Air Quality
("OAQ™) to acknowledge the pending litigation initiated by the State of West Virginia and other
states and stakeholders (now pending in the United States Court of Appeals for the District of
Columbia Circuit) challenging these standards which the OAQ propoeses to incorporate through
revisions to 45 CSR 8 and 45 CSR 9, and to clearly state that West Virginia disagrees with these
standards and may withdraw or revoke these standards if the litigation succeeds.

As stated in the Briefing Documents submitted with the proposed revisions to 45 CSR 8 and
45 CSR 9, the United States Eavironmental Protection Agency (“EPA”) revised the NAAQS for
ozone and PM on July 18, 1997. EPA elected to revise the NAAQS for ozone and PM despite
significant questions as to the environmental nead for and health benefit of such revisiors. A number

Board of Director Members

3M Company The Dean Company Halltown Paperboard Company One Valley Bank Union Carbide Corporation
Ashland Chemical Inc. Downard Hydraulics, Inc.  Hester Industries, Inc, P&WC Aircraft Services, Inc.  W.M. Cramer Lumber (_30.
BASF Corporation DuPont Inco Alloys Intemational, Inc. PPG Industries, Inc. Waeirton Steel Carporation
Bayer, Inc. Eagle Manufacturing Co.  Kanawha Manufacturing Co, Quebecor Printing Whagling-Pittsburgh Steel Corp.
Capitol Cemant Corparation Elkem Metals Company Koppers Industrias, Inc, Ravenswood Aluminum Corp.

Coming Incorporated FMC Carporation Marble King, Inc. Rhone-Poulenc Ag Company

Cytec Industries, Inc. GE Plastics Monongahela Power U.S. Silica Company
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of the concerns expressed by scientists and the regulated community were well identified by the OAQ
on March 11, 1997, in its comments to the EPA on the proposed revisions to the ozone and PM
NAAQS published in the Federal Register on December 13. 1996, The various issues raised by the
WVMA and the OAQ in their comments were not adequately addressed by EPA in the final rules.
WVMA assumes that the EPA’s failure to adequately address concerns raised by states, industry and
others, was the motivating factor in the State of West Virginia’s decision to file suit against the EPA
challenging the validity and need for the revised ozone and PM NAAQS. In view of the obvious
concern with regard to the scientific validity of the revised ozone and PM NAAQS, the OAQ should
state its lack of support for the revised NAAQS in connection with the proposed revisions to 45 CSR
8 and 45 CSR 9, and so apprise the Legislative Rule-Making Review C ommittee, even if legal timing
constraints compel the OAQ to move forward with the adoption of these standards on a conditional
schedule.

The proposed revisions to 45 CSR 8 and 45 CSR 9 should be revised to acknowledge the
pending lawsuits and clearly state that the proposed revisions to 45 CSR $ and 45 CSR 9 would be
withdrawn if the legal challenge to the revised NAAQS is successful before final adoption.
Additionally, the proposed revisions to 45 CSR 8 and 45 CSR. 9 should contain language to provide
for the eventuality of successfui litigation in order to avoid any regulatory gaps. This might be
accomplished by simply leaving in place those current rules governing ozone and PM, and providing
for reinstatement of the former standards or such other approach as may be consistent with the
Court’s order.

Again, WVMA appreciates the opportunity to comment on the proposed revisions of 45 CSR
8 and 45 CSR 9. While the WVMA appreciates the need for the OAQ to incorporate changes in the
federal requirements in order to avoid sanctions and keep the state’s state implementation plan
current, the State should clearly reflect the implications of the pending litigation and the issues raised
therein in the OAQ’s response to comments, and the proposed revisions should contain language
which accounts for the pending litigation.

Respectfully submitted,

 John K. Pitner

e
Air Team Leader

Environmental, Safety & Health Committee
West Virginia Manufacturers Association

o

A

JKP/lmw
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ce: Karen S. Price, President
David L. Moss, ES&H Coordinator
Air Team Members
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AMBIENT AIR QUALITY STANDARDS FOR SULFUR OXIDES

AND PARTICULATE MATTER

RESPONSE TO COMMENTS

At the public hearing on proposed revisions to 45CSR8 conducted on July 21, 1998, no one
submitted oral comments. The Division of Environmental Protection Office of Air Quality (OAQ)
did, however, receive one written comment on the rule from the West Virginia Manufacturers
Association. The OAQ has summarized this comment and provides the following response.

Commenter: West Virginia Manufacturers Association

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

QAQ should acknowledge pending litigation initiated by W. Va. challenging the
revised federal standards and clearly state that W. Va. disagrees with the
standards and may withdraw or revoke them if litieation succeeds.

The OAQ agrees with the comment and, in fact, compiled an Addendum which
was included in the record at the public hearing on July 21, 1998. The Addendum
outlines the legal challenge and clearly says that the State may withdraw or
modify the rule pursuant to the court’s decision. Additionally, the Briefing
Document filed with the proposed rule addresses the issue in a similar fashion.

QAQ should state its lack of support for the revised standards in connection with

45CSRS and so apprise the LRMRC.

OAQ believes the litigation speaks for itself with regard to the “lack of support”
for the new standards. Further, the Briefing Document submitted to the LRMRC
concomitantly with the proposed rule has been revised to include the pertinent
information regarding the legal challenge.

The proposed revisions to 45CSR8 should be revised to acknowledge the lawsuits
and clearly state that the proposed rule would be withdrawn_if the challenge is
successful before final adoption. The proposed rule should contain language to
provide for the eventuality of successful litigation to avoid any regulatory gaps.

The commenter requests rule provisions that OAQ believes to be speculative,
inappropriate and unnecessary. The revised NAAQS have been fully promul-
gated by U.S.EPA and have the force of law. While OAQ has challenged that
law, we feel compelled to proceed with the associated state rule-making unless,
and until, such time as the federal requirements are amended by a court of
competent jurisdiction. OAQ has full power and authority to revise or withdraw
the proposed rule pursuant to any such legal finding and can accomplish this
expeditiously through emergency rule-making if warranted. Therefore, it is
unnecessary to incorporate such provisions in the original rule as proposed.



NOTICE OF PUBLIC HEARING AND
PUBLIC COMMENT PERIOD

On Tuesday. July 21, 1998 beginning at 6:00 p.m.. the West Virginia Division of
Environmental Protection, Office of Air Quality will hold a public hearing on the following
legislative rules:

45CSRS “Ambient Air Quality Standards for Sulfur Oxides and Particulate Matter”
45CSR9 “Rules Pertaining to Ambient Air Quality Standards for Carbon Monoxide
and Ozone”
45CSR16 “Standards of Performance for New Stationary Sources Pursuant to 40 CFR
Part 60”
45CSR24 “To Prevent and Control Emissions from Hospital/Medical/Infectious

Waste Incinerators”

45CSR25 “To Prevent and Control Air Pollution from Hazardous Waste Treatment,
Storage, or Disposal Facilities”

45CSR33 “Acid Rain Provisions and Permits”

45CSR34 “Emission Standards for Hazardous Air Pollutants Pursuant to 40 CFR Part
63"

45CSR36 “Requirements for Determining Conformity of Transportation Plans,

Programs. and Projects Developed, Funded or Approved Under Title 23
U.S.C. or The Federal Transit Laws., to Applicable Air Quality
Implementation Plans (Transportation Conformity)”

Upon authorization and promulgation of revisions to 45CSR8, 45CSR9, and 45CSR36, the
Office of Air Quality will seek federal approval of the rule change by the U.S. Environmental
Protection Agency for inclusion in the State Implementation Plan for the Federal Clean Air Act.

Upon authorization and promulgation of 45CSR24, the rule will be submitted to the U.S.
Environmental Protection Agency as part of the State Plan for Municipal Solid Waste (MSW)
Landfills. Upon authorization and promulgation of revisions to 45CSR25, the rule will be submitted
to the U. S. Environmental Protection Agency as part of the State Hazardous Waste Management
Program.

Upon authorization and promulgation of revisions to 45CSR 16, 45CSR33 and 45CSR34, the
Office of Air Quality will seek federal delegation of authority from the U.S. Environmental



Protection Agency to implement and enforce the revised standards.

The hearing will be held in the Office of Air Quality’s Conference Room located at 558
Washington Street East, Charleston, West Virginia. The hearing is open to the public. Written and
oral comments by the public will be accepted during the hearing on J uly 21st and will be made a part
of the rulemaking record. The public may also submit written comments by mail or other delivery

to the Office of Air Quality through July 21st for inclusion in the rulemaking record at the following
address:

John H. Johnston, Chief
Office of Air Quality

1558 Washington Street East
Charleston, WV 25311-2599

Copies of the proposed legislative rules will be available for public review on or before
June 18, 1998 at the Office of Air Quality’s Charleston office at the above address.
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NOTICE QF PUBLIC
HEARING AND

: PUBLIC COMMENT

| PERIQD. .

On Tuesday, July 21, 1998

i beginning ot 4:00 p.m., the

West Virgima Division of En-

virgnmental  Protection, Of-

fice of Air Quality will hold a

public hegring on the follow-
ing leqislative rules:

45CSRA “Ambient Air Qual-
ity Standards for Sulfur Ox-
ides and Particulate Matter’’

| 45CSR? “Ryles Pertgining
I to Ambient Air Quality Stan-
, dards for Carbon Monoxide
and Ozana’*

45C5R14 "Standards of Pers
formance for New Stationary
3ources Pursyant to 40 CFR
Part 40°°

’ 45C5R24 "To Prevent and
| Cantral Emissions from Hos-
pital/  Medical/  Infectious
Waste Inginerators’’

45CSR25 “To Prevent and

Control  Air  Pollution from
Haigrdous Waste Treatment,
Storage, or DOisposal Faciil-
tias!

45CSR3IT "Acid Rdin Provi-
sions and Permits’’

45CSR3I4  “Emission  Stan-
dards for Hazardous Air Pol-
lutants Pursuant to 40 CFR
Parr 43

45C5R36 “Redquirements for

Qarermining Conformity of
Transportation  Plans, Pro-
grams, _and Proiects Devel-
aped, Funded or Approved
Under Title 23 U,5.C. or The-
Federal Transit Laws, to Ap-
plicanle Air Quality Impie--
mentation Plans (Transpor-
tation Conformity)*

Uwon  authorization  and
promuigation of revisians ta
45C5RA, 45C3RY, and
45C5R14, the Qffice of Air
Quality wili seek federal ap-
oroval of the rule change by
the U.5. Environmental Pra-
tec*ion Agency for inclusian
"in rhe State implementation
1 R1an for the Sederal Clean
Air Act.

Jpon  autherization  and
aromuigation of 45CSR24, the
|ruie will be submitted to the
U.3. Environmental Rrofec-
itien Agency as peart of the
State Plan for Municipal Sol-
id Waste (MSW) Landfills,
Ugon authorization and
promulgation af revisions of
+45C5R25, the ryle will be sub-
mitted to the U.5, Environ-
mental Protection Agency as
part of the state Hazardous
Waste Management Pro-
gram, .

Upan  authgrization and
pramulgation of revisions to
45C5R16, 45CSR13 and
45C5R14, the Qffica of Air
Quality will seek federal del-
egation of authority from the
U 5. Enviranmental Protec-
JItion  Agency to implement
ang enforce fhe revised stane
aards.

! .
| The hearing will & d i

: ! 2 e held i

i the Office of Air Quulitv’rs'
Conference Room located af
15358 Washingten Street Eagst,
Charlestan, ~ West  Virginiy, -
The hearing is apen te the
Buolic. Written and orat com-
ments by the public will be

accepted during the hearing

on July 218t and will be made

a eart of the rylemaking re-

cord. The public may alse

supmit writtan comment by

mail or other delivery to the

Office of Air Quality through

duly 21st far inclusion in the

rulemaking record at the fai.

lowing address:

Jahn M. Jahnston, Chi
Office of Air Ql.u:nlih'ref
1358 Washington st., E.

Charleston, WV_25311-2599

. Cepies of the proposed leg.
islative rules will be gyail-
gble for public review on or
betore June 18, 1998 at the Of-
fice of Air Quality's Charles-
fan office at the gbave ad.

dress,
(409965)
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NOTICE OF PUBLIC HEARING ON A PROPOSED RULE

AGENCY:

TITLE NUMBER: _45

RULE TYPE: _ Lepislalive CITE AUTHORITY

AMENDMENT TO AN GXISTING RULE: YES_X NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED; g

TFILE OF RULE BEING AMENDED:_"Ambicn

and Paiculate Matier”

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

DATE OF PUBLIC BEARING: July 21, 1998 TIME: _6f8lpap.

LOCATION OF PUBLIC HEARING:

— Office ol Ale Quality
58 Washi
—Charlesion, WY 25111-2599

COMMENTS LIMITED TO: ORAL____, WRITTEN ____, BOTH _X

COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: John M Johnston. Chicl

5]

The Depariment requests that persona wishing to make
comments ul the heariag make an efor to subznil writicn
cinisenls in urder Tu Favilitae the review ol these comments,

Ditlice Air Qualily

The issues fo be heard shall he limited 1o the proposed rule.

ATTACIH A BRIEF SUMMARY OF YOUR PROPOSAL

WEST VIRGINIA
SECRETARY OF STATE
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NOTICE OF PUBLIC ___m>=_2nu.._.._-2 A —.._NC—qum.;._.._.. RULE
AGENCY: TITLE NUMBER: _45

RULE TYPE: _Legisllive

.CITE AUTHORITY W, Va. Code §822-5-1 ol 580,

AMENDMENT TO AN EXISTING RULE: YIS _X NO

Ty

IF YES, SERIES NUMBIER OF RULE BEING AMENDED: 9

TITLE OF RULE DBEING AMENDED: _“Bules e ai

| Qe

{F NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

TIME. _4.00pm.

PATE OF PUBLIC LIEARING:

Ut eLAir Chialily

LOCATION OF PUBLIC TEARING
1554 Woshington Streeet Bast
Clueteswn, WY 253112599
COMMTNTS LIMITED TO: DRAL L WRIFTEN CBONI_X
COMMENTS MAY ALSE) BE M AILED 10 TG 101 LOWING ADDRESS: _Juha M. Julnstu

ive Air Qualiny
The Depantineal reguests Dffice Air Cual -
camments i the hearing . _ -
camments in nrder 1o facilitate e eview of these conimenls 1558 Waslungion Steeel Tas)
Thie issues tn be heaed shall be Taniad 1 Fanle nh___._nnu_.wﬁ WY 251112399

O L LT I F T R T VR TR DR LR T ]



LEGISLATIVE
v W . - P " -
Smmq <—.=n~z—> D Not Mark 1 This Bnx gmmw—a <—~ﬂn—z—> Do Not Mark Hﬂ This Box
SECRETARY OF STATE s SECRETARY OF STATE SRR

KEN HECHLER Wt W3k ‘0 KEN HECIHLER et 3y il ..w.
ADMINISTRATIVE LAW DIVISION . i ADMINISTRATIVE LAW DIVISION i n

toRm A1 N ICH ) R AL &

NOTICE OF PUBLIC IIEARING ON A PROPOSED RULE NOTICE OF PUBLIC HEARING ON A PROPOSED RULE
AGENCY: TITLE NUMBER: _45 AGENCY:
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TITLE OF RULE BEING AMENDED:_“Siandards of Performance for New Stationiry
Sources”

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

DATEOFPUBLICTIEARING: _____ _ July 21 I® TIME:_flpm

LOCATHON OF USBLIC TIEARING:

— Charfeston. WY 25311-2599

COMMENTS LIMITED TO: ORAL __, WRITTEN ___, 1OTH _X
COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS:

The Departiment rey thaey ishing to make
commenis at the heasing make an effort 1o submit writien
comments in order to facititate the revlew of These commenty,

The dssuey to be heurd shall be limisod 1o the proposed rule.

ATTACH A BRIEF SUMMARY OF YOUR PROPDSAL
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TITLE NUMBER: _4§

RULE TYPE:

:CITE AUTHORITY _W. Va, Code §§22-5-1ef seq.

AMENDMENT TO AN EXISTING RULE:  YES NO _X

I YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:
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TITLE OF RULE BEING PROPOSED: _°
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COMMENTS MAY ALSO BE MAILED TO TR FOLLOWING ADDRIESS: Juho IE Jubnsian, Cligt

The Iy eAl requests it persoms wishing o ke
licaring 1
nts in urder tu facilitale the review ol these Lomments

Lle Aie Qualiy___

L558 Washington Steecs Eust

The ssues 1 b heard shall be limited 1 ihe prepised rule

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




|

1063

LEGISLATIVE
ﬁ —— s pue pby Loy T I ot tm—
. N ﬁ'll. N )

smmw—w <——ﬂn~2—> . —.—H_“Z._.— ._?__hzr b A his s—wmwﬁ <——HQ —z~> o Net Mark In This B3ox
SECRETARY OF STATE L SECRETARY OF STATE RN

KEN HECHLER file ey KEN HECITLER i PP

ADMINISTRATIVELAWDIVISION o} . . ADMINISTRATIVE LAW DIVISION ;. "
it . . i FoRMm #1 e .....u.:
NOTICE OF PUBLIC HEARING ON A PROPOSED RULE NOTICE OF PUBLIC HEARING ON A PROPOSED RULE
AGENCY: TITLE NUMBER: _45 AGENCY IITLE NUMBER: _ 45

RULE FYPE: _ Legislulive  ; CITE AUTHORITY

AMENDMENT TO AN EXISTING RULE: YES _ X NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED: 25

TITLE OF RULE BEING AMENDED;_ "

Hazardous Waste Treatment. Storage, or Disposal Facililies”

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

DATE OF PURLIC HEARING: July 21, 1998 TIME: _60pan,
Qffice of Air Quali

1358 Washingian Stiecet East

~—Chuleston, WY 253112599

COMMENTS LIMITED TO: ORAL ____, WRITTEN . BOTH _X

COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS:

LCCATION OF PUBLIC HEARIMG:

The Department 1equests that persons wishing 1o make Office Aje Oualily
comments al the hearing mske an effoet 1o submil wrilten

comments in order to faclliiste the review of these comments.

The issues 16 be heasd shall be fimlted 1o the proposed rule.,

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL

vl e

;CE AUTHORITY Vi

RULE TYPE: __ Legislulive

AMENDMENT TO AN EXISTING RULE:  YES _ X NO

I YES, SERIES NUMBER OF RULE BEING AMENDED: |

TITLE OF RULE BEING AMENDED._*E

Pursunal 1o 40 CER Parl 63°
ilF NO, SERIES NUMBIER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

DA TE OF PUILIC BEARING: Juty 21, 1998 FIME 0,00 pan
LOCATHIN OF PUBLIC HEARING: __Difice of Air Qualjty
— 1558 Washinglon Sticeet sl
— Chatleston, WY 253312599
COMMENTS LIMITEDTO  ORAL . WRITIEN LB _X
COMMENTS MAY ALSO BE MAILLED TG TUE FOLLOWING ADDRESS: Juha U, Johinston, Chicl ||
The Depaniment requests thar persons wishing (i make Difice Ajr Guality
commenls 3 hearing make an effoel to suhmit writlen
comments i anler 10 facilitate the review of these commenls 1358 Wanhingtun Streel Lass —

The inwies ta he heard shatf be limited 1o the maposed rle

ATTACIE A BRIEF SUMMARY OF YOUR FROPOSAL

e _w-b(.v..-h:.m\ [}




Smm.ﬁa <—zn—z—> Do Not ?__mmn..__“ .H_.__u. Bux
SECRETARY OF STATE S
KEN HECHLER e gy il '9g
ADMINISTRATIVE LAW DIVISION ofe: _—
Form #1 T mE.mm.:
NOTICE OF PUBLIC HEARING ON A PROPOSED RULE
AGENCY: TITLE NUMBER: _45

RULE TYPE: _ Lepislnive iCITE AUTHORITY _W, Vi, Code §§22-5-1 elseq,
AMENDMENT TO AN EXISTING RULE: YES_ X NO

IF YES. SERIES NUMBER OF RULE BEING AMENDED: i S

TITLE OF RULE BEING AMENDED;_*

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

DATE OF PUBL.IC HEARING: —_— July2b4998 0 TIME: —L&pm. 000000

LOCATION OF PUBLIC HEARING: — Oflive of Ajr Quality
—L358 Weshingion Stceet Fast

Charleston, WY 25311-2599
COMMENTSLIMITED TO: ORAL ____, WRITTEN . BOTH_X

COMMENTS MAY ALSO BE MASLED TO THE FOLLOWING ADDRESS: John B Johmston, Clief

The Department requests that persons wishing to make DOilice Ajr Quatily
comments &l the hearing make an effort 1o submil wrilten
comments in order 1o Facililate the seview of these comments.

The issues 1o be heard shall be limbed 1o the ptoposed sule,

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL
1.0 Wit atadaasst
(.70 W attada

Chatjesiopt W B .....
D]




WEST
VIRGINIA
REGISTER

Published by Ken Hechler, Secretary of State

CONTENTS
Volume XV I. Chronological Index
Issue 26 II. Open Government Meetings Listing
June 26. 1998 III. Price List
Pages 1078-1127 [V. Rule Monitor
V. Notices
A Weekly Publicarion a. Legislative Rules
Administrative Law Division b. Interpretive Rules
Judy Cooper ¢. Procedural Rules
Director
d. Emergency Rules
Lisa Blake
Leah Powell e. Legislative Rule-Making Review Committee
Administrative Assistants VI. Legislative Interims
VII. Orders
Secretary of State
Administrative Law Division IX. Ethics Commission Opinions
Bldg. 1, Suite 157K
1900 Kanawha Blvd. E. X. Auomey General Opinions

Charleston, WV 25305-0770

- XI. Other Documents or Informarion Filed
(304)558-6000
XII. Publication Deadlines and Publication Dates




TIVE

wiir 3w pde ot aurt vl
S—HmHA <—-m~2h> 1} Nat ?__".__.H..r._: This Box
SECRETARY OF STATE s
\ KEN HECHLER g,
ADMINISTRATIVE LAW DIVISION . %
My ..
Form #1 L

AGENCY:

TITLE NUMBER: _45

RULE TYPE: _Lggislative {CITE AUTHORITY _W, Va

AMENDMENT TO AN EXISTINGRULE: YES_X = NO

IIF YES, SERIES NUMBER OF RULE BEING AMENDED: kK

TITLE OF RULE BEING AMENDED:_"Acid Raj isions [iils”

I NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

DATEOF PUBLICHEARING: ____ Joly 2l 0998 TIME _ Giiipa,

1 OUATION OF PUBLIC HEARING:

Charleston, WY 2531 1-25499 " .
COMMENTS LIMITED O, (1AL . WRIMEN . MYTH _X 4 :
I
COMMENT S MAY ALSO BE MAILED TO 12UE FOLLOWING ABDRIESS: o, Clugt L
[l
|

THie Depantie regquests than persons wishing to make
connments al the hearing tmake an elfort 1o subnil written
comments in order to Gacitilaie the review of tiese comments

The issoes 1o e heacd shal? be Bited 1o the proposed sule, boplealun, WY .Jﬁ_\m 2599_» 4
- ; .
. ATTACIT A BRILE SUMMARY OF YOUR PROPOSAL P\..Q \\\ -/ WNAJ\
LEGLSLALIVE . T eweame s S AT o




DIVISION OF ENVIRONMENTAL PROTECTION

CECIL H. UNDERWQOD OFFICE OF AIR QUALITY MICHAEL P. MIANO

GOVERNOR DIRECTOR
John H. Johnston, Chief

August 5, 1998

Ms. Judy Cooper

Director Administrative Law
Secretary of State

Building 1, Suite 157-K
1900 Kanawha Blvd., East
Charleston, WV 25305-0770

RE: 45CSR8, 45CSR9, 45CSR16, 45CSR24, 45CSR25, 45CSR33, 45CSR34, 45CSR36
Agency-Approved Rules -- Office of Air Quality

Dear Ms. Cooper:

Pursuant to our telephone conversation last week, please find attached a copy of the
public hearing transcript related to each of the above-referenced agency-approved rules. These rules
were filed with your office and the Legislative Rule-Making Review Committee on July 31, 1998, and
August 3, 1998. We would appreciate your appending the copy with the appropriate rule package
previously filed.

As always, we appreciate your assistance and cooperation in this and other rule-making
matters. If you have any questions, please call me at my office (304) 558-1213.

Sincerely,

Yoo Ky foe

Karen G. Watson,
Attorney

KWG/mes
attachments

PERMITTING & PROGRAMS
1558 Washington Street East, Charleston, WV 25311-2599 Phone: (304) 558-0885 Fax: (304) 558-1222
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ST BEFORE THE WEST VIRGINIA DIVISION OF
B ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

[

In the matter of:

PUBLIC HEARING ON PROPQSED LEGISLATIVE RULE

45 CSR _8 "Ambient Air Quality Standards for Sulfur
Oxides and Particulate Matter"

Transcript of proceedings had at a public
hearing in the above-styled matter taken by Missy L.
Young, Certified Court Reporter and Commissioner for the
State of West Virginia, at the West Virginia Division of
Environmental Protection, Office of Air Quality,
Conference Room, 1558 Washington Street, East, Charleston,
West Virginia, 25305, commencing at 6:02 p.m., on the 21st

day of July 1998, pursuant to notice.
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MS. CHANDLER: This public hearing will
now come to order om this 21st day of July, 1998, in the
conference room of the West Virginia Division of
Environmental Protection, Office of Air Quality, located
at 1558 Washington Street, East, Charleston, West
Virginia.

The purpose of the public hearing is to
hear discussions on the proposed rules filed in the
Secretary of State’s Office on June 18, 1998 and noticed

in the State Register on June 18, 1998. The legislative

rules are 45CSR8, 45CSR9, 45CSR16, 45C8R24, 45C8R25,
45C8R22, 45CSR34 and 45CSR36. The rules were noticed in a

Class I legal advertisement in both the Charleston Daily

Mail and Charleston Gazette, and notice was also sent to

various individuals and organizations.

This public hearing is being held pursuant
to the provisions of 292 of the West Virginia Code and
Section 110 of the Clean Air Act.

By way of introduction, my name is Jeanne
Chandler of the Public Information Office of the West
Virginia Division of Environmental Protection. I will be

the moderator for these proceedings.

Q & A COURT REPORTERS, INC. (800) 937-9512
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National primary ambient air quality
standards define levels of air quality which the
Administrator of the U. S. EPA judges are necessary, with
an adequate margin of safety, to protect the public
health. National secondary ambient air quality standards
define levels of air quality which the Administrator of
the U. §. EPA judges necessary to protect the public
welfare from any known or anticipated adverse effects of a
pollutants. Such standards are subject to revision, and
additional primary and secondary standards may be
promulgated as the Administrator of the U. S. EPA deems
necessary to protect the public health and welfare.

In accordance with Sections 108 and 109 of
the Clean Air Act, EPA reviewed the air quality criteria
and national ambient air quality standards for particulate
matter and for ozone. Based on these reviews, EPA revisged
the standards for both classes of pollutants. This was

noticed in the July 18, 1997 Federal Register.

With respect to particulate matter, EPA
revised the current primary particulate matter ten micron
standards -- and I’11l just call that PM,, -- by adding two
primary PM, . standards to provide increased protection

against a wide range of particulate-matter-related health

Q & A COURT REPCRTERS, INC. (800) 937-9512



FORM CSR - LASER REPORTERS PAPER & MFG. CO  800-626-6313

10

11

12

13

14

15

16

17

18

138

20

21

22

23

effects, including premature mortality and increased
hospital admissions and emergency room visits, primarily
in the elderly and individuals with cardiopulmonary
disease; increased respiratory symptoms and disease in
children and individuals with cardiopulmonary disease,
such as asthma; decreased lung function (particularly in
children and individuals with asthma; and alterations in
lung tissue and structure and in respiratory tract defense
mechanisms. The revised annual PM, ; standard would be
based on the three-year average of the annual arithmetic
mean PM, . concentrations. The revised 24-hour PM, . would
be based on the three-year average of the 98th percentile
of 24-hour PM, ; concentrations at each monitor within an
area.

The EPA revised the current 24-hour
primary PM,, standard of 150 micrograms per cubic meter by
replacing the one-expected-exceedance form with a 99th
percentile form, averaged over three years at each monitor
within an area. The EPA retained the current annual
primary PM,, standard of 50 microgram ber cubic meter.

Further, EPA adopted new data handling
conventions for calculating 98th percentile values and

spatial averages in Appendix K. They revised the

Q & A COURT REPORTERS, INC. (800) 937-9512
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reference method for monitoring PM as BM 10 in Appendix J
and adopted a new reference method for monitoring PM as
PM2.5 in Appendix L.

EPA revised the national ambient air
quality standards for particulate matter and for ozone,
thereby necessitating the proposed revisions to the
corresponding state counterpart rules. The State of West
Virginia has filed a petition for review with the Court of
Appeals for the District of Columbia Circuit challenging
the final rules that establish both standards. The
challenge to the PM standards has been assigned Case No.
97-1565, consolidated with 97-1440.

The Division of Environmental Protection,
Office of Air Quality is going forward with the
promulgation of this proposed rule which adopts the new
federal standards, pending the outcome of the legal
challenge. If the Court rules in the State’s favor, the
proposed state rule may be withdrawn or modified
accordingly.

In addition, the Office of Air Quality
wishes to point out that a minor technical amendment will
be made to the Briefing Document filed with the proposed

rule clarifying that, although the proposed rule is the

Q & A COURT REPORTERS, INC. (800) 937-9512
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gsame in substance as the federal counterpart regulation,
it does not actually incorporate by reference the
provisions of the federal regulation.

The floor is now open for public comment.
Please identify yourself and affiliation, if any, prior to
making comments.

(No response.)

MS. CHANDLER: There being no comments
and there being nothing further, this public hearing for
45CSR8 is concluded.

(WHEREUPON, the public hearing

was concluded.)

Q & A COURT REPORTERS, INC. (800) 937-9512
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BEFORE THE WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

I, the undersigned, Missy L. Young, a

Certified Court Reporter and Commissioner within and for

the State of West Virginia, duly commissioned and

qualified, do hereby certify that the foregoing is, to the

best of my skill and ability, a true and accurate
transcript of all the proceedings had in the

aforementioned matter.

Given under my hand and official seal this

3rd day of August 1998.

() )uss) I Yo,

Certifie ourt Réﬁortigg/
Commissioner for e State of We Virginia

My commission expires April 15, 2008.

Q & A COURT REPORTERS, INC. (800) 937-9512



