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FISCAL NOTE FOR PROPOSED RULES FILED

Rule Title: Regulaticns Concerning Prcohibitions When HUhEing ¥afdll
Trapping -
[FFiE o

Type of Rule: XX Legislative Interpretive Procq@@f&lﬁi?

Agency: _Department of Commerce, Labor and Environmental
Resources Division of Natural Rescurces.

Address: Building 3, State Capitol Complex, Charlestcn, West
Virginia 25305

~  ANNUAL , FISCAL YEAR
1. Effect of Increase Decrease Current —Next Thereafter
Proposed $ % 3 $ $
Rule _. o )

Parscnal _
Services

Current
Expense B
NO CHANGE
Repairs and
Alteratidns

Equipment

Other

2. Explanation of Above Estimates: These regulations establish
prohibitiocns in the pursuit or taking cf game within the boundaries
of this State. No new administrative expenditures are anticipated.

3. Objectives of These Rules: The objectives of this rule is to
provide standards when hunting and trapping for the safety of the
public and proper management of the State's wildlife resources.
4, Explanation of Qverall Eccnomic Impact of Proposed Rule.

A. Economic Impact on State Government: No impact.

B. 1. Eccnomic Impact on Political Subdivisions: No impact.

2. Economic¢ Impact on Specific Industries: No impact.




3. Economic Impact on Specific Groups of Citizens: No impact.

C. Ecconcmic Impact on Citizens/Public at Large: No impact.

J. Edward Hamrick III
Date: August 12, 18%1 . _ Director




DATE: August 12, 1991

FILED
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE .
il A6 20 M o9
FROM: Department of Commerce, Labor and Environmental Resources,
Division c¢f Natural Rescurces. PR TremsT vl
SECREYS fb STATE
EMERGENCY RULE TITLE: Regulations {Concerning Prohibitions When
Hunting and Trappilng"

1. Emergency rule was filed on: August 20, 1991

2. Statutory authority for promulgating the emergency rule: West
Virginia Cede §20-1-7(30)

3. Proposed legislative rule was filed on: August 20, 1991

4, Does the emergency rule adopt new language or does it amend or

repeal a current legislative rule? The emergency rule adopts
language that was previously filed as an exempt regulation under W.
Va. Code $29A-1-3(c).

5. Has the same or similar emergency rule previously been filed
and expired? No

6. ©State, with particularity, those facts and circumstances which
make the emergency rule necessary for the immediate
preservaticn of public peace, health, safety, or weliare.

See discussion under Item 8.

7. If the emergency rule was promulgated in crder to comply with
a time limit established by the Code or federal statute or
regulation, cite the Code provision, federal statute, or
federal rfegulation and time limit established therein.

Not Applicable

8. State, with particularity, those facts and circumstances which
make the emergency rule necessary to prevent substantial harm
to the public interest.

The Division is seeking to divide the hunting and trapping
regulations (47 C.S.R. 11) that had previously been filed on August
13, 1990 as a legislatively exempt regulation. The division seeks
to only include those provisions falling under the authcrity of W.
Va. Code §29%A-1-3(c) in 47 C.8.R. 1ll1. The remainder of the
provisicons not under the authority of W. Va. Code §2%A-1-3(¢) are
broken into .categories and are being filed as individual




regulations that are required to be put through the legislative
process. The exempt regulations will become effective immediately
upon filing, however, they will lack the provisions that must be
legislatively approved. The Division <finds it necessary to
promulgate these rules as an emergency to provide regulations for
the upcomming 91-92 hunting seascns for the safety and welfare of
the pubklic and controlled hunting ¢f wildlife within the State of

Wwest Virginia. i




EMERGENCY RULE FILED
TITLE 47 53 AUG 20 At & 38
LEGISLATIVE RULES il A6 20 4
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RE s URCES, - .| ;a0
DIVISION OF NATURAL RESOURCES - .»\FT,‘ T STETE
SERIES 11B

REGULATIONS CONCERNING PROHIBITIONS WHEN HUNTING AND TRAPPING
§47-11B-1. General.

1.1. Scope and Purpose. -- These regulations establish
prohibitions in the pursuit or taking of wildliife within the
boundaries of ithis State.

1.2. Authority. -- West Virginia Code §20-1-7{30).

1.3. Filing Date. --

l1.4. Effective Date. --

§47-11B-2. Definitions.

2.1. All terms shall have the meaning prescribed in Title 47,
Series 11A (47 C.5.R. 1ll1lA).

§47-11B-3. Prohibitions.

3.1. Hunting is prohibited in State parks and wildlife refuges,
in safety =zZc¢hes in State forests, and in safety zones in State
Wildlife Management Areas.

3.1.1. Federal regulations prohibit hunting in Harpers Ferry
National Historical Park.

3.2. Notwithstanding the provisions cf W. Va. Code §20-2-5(2),
woodchucks may be controlled by such means on private land by the
landowner, his resident chlldren or resident parents, or a bona ‘
fide resident tenant.

3.3. Except as provided in Sections 3.3.1 and 3.3.2 of these
regulations, it is illegal to use peiscns, chemicals, or explosives
in taking any furbearing animal, game animal, game bird, protected
bird, or protected mammal.

3.3.1. Woodchucks may be controlled by such means on private
land by the landowner, his resident children or resident parents,

or a bona fide resident tenant during the period commencing on
April 1 and ending on September 30.

3.3.2. Redwing blackbirds, grackles, pigeons, and English

1




EMERGENCY RULE

sparrows may be controlled by chemicals registered with the West
Virginia Department of Agriculture and the United States
Environmental Protection Agency when prescribed and authorized by
the director in writing. Authorized users must follow avicide label
instructicns and take all possible precauticns in order tco protect
nontarget species of wildlife. -

3.4. It shall be illegal to hunt from, or by means of, a
notorized watercraft unless the mctcr has been completely shutoff
and its progress therefrom has ceased.

3.5. It shall be illegal to hunt, catch, take, kill, injure, or
pursue a wild animal or wild bird by means of falconry or hawking.

3.6. With the exception of hand-held releasing devices, ail
mechanical devices built into or attached to a bow that will lock
the bow at full or partial draw are prohibited, unless otherwise
specified by the directer. : ,

3.7. The use or possession of a fully automatic, rifle,
shotgun, or pistol is prohibited while hunting or pursuing wildlife
at any time.

3.8. It is illegal to catch, capture, take, or kill, or attempt
to do so, by seine, net, bait, trap, deadfall, snare, or like
device of any kind any bear, migratory bird, protected bird,
protected mammal, or wild boar.

3.8.1. ©No persdn may take, or attempt to do so, the species
under Section 3.8 of these regulations, by the aid of kaiting. An
area is considered to be baited for ten (10} after the removal of
balt. : :
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August 21, 1891
NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE
AGENCY: Division of Natural Resources
RULE: Regulations Concerning Prohibitions When Hunting and Trapping

DATE FILED. AS AN EMERGENCY RULE:

DECISION NO.

August 20, 1881

T7-91

Following review under WV Code 29A-3-15a, it is the decision of the

Secretary of State that the above emergency rule be approved.
the complete decisicn

office. -

FILED IN THE OFF{CE OF

THE SECRETARY OF STA
THIS DATE ch\ l.’_ ]

TE

ADMINISTRATIVE LAW DIVISION

1449)

A copy of

with required findin; is aviilable from this

KEN HECHLER
Secretary of State




KEN HECHLER
Secretary of State

MARY P, RATLIFF
Deputy Secretary of State
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DECISION, ) ~ EMERGENCY RULE DECISION
(ERD 77-91)
AGENCY : Division of Natural Resources
RULE: New Rule, ©Series_1iB, Regulations Concerning
Prchibitions When Hunting and Trapping
FILED AS AN EMERGENCY RULE: August 20, 1991
par. 1 The Division of Natural Resources {(DNR) has filed the above
new rule as an emersgency rule. :
par. Z West Virginia Code 29A4-3-a reguires the Secretary of State to
review all emergency rules filed after March &, 1986. This
review requlires the Secretary of State to determine if the
agency filing such emergency rule: 1} has complied with the

procedures for adopting an emergency rule;

2} exceeded the

par,

par.

scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promalgation of an emergency rule.

Following review, the Secretary o¢f State shall issue a

decision as to whether or not such an emergency rule should be
disapproved [(29A-3-al{a)].

(A) Prccedural Compliance: WV Code 29%A-3-15 permits an
agency ito adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with a
statement of the cg¢lrcumstances constituting the
emergency, with the Secretary of State and forthwith with

the Legislative Rule-Making Review Committee {(LRMRC}.

If an agency has accomplished the above two required filings
with the appropriate supporting documents by the time the
emergency rule decision is issued cor the expiration of the
forty-two day review periocd, whichever is sconer, the
Secretary of State shall rule in favor of _ procedural
compliance.




rar. 8
par. 7
par. 8
par., 8
par. 10
rar. 11
par. 12

The DNR filed this emergency rule with supporting documents

with the Secretary of State August 20, 1981 and with the LRMRC
August 20, 1991.

It is the determination of the Secretary of State that the DNR

has complied with the procedural requirements of WV Code §294-
3-15 for adoption of an emergency rule,.

(B) Statutory Authority -- WV Code §20-1-7(30) reads:

{30) Promulgate rules and regulations in accordance with the
provisions of §28A-1-1 et seqg. of this code, to implement and
make effective the powers and duties vested in him by the
provisions of this chapter and take such cther steps as may be
necessary in his discretion for the proper and effective
enforcement of the provisicons of this chapter.

It is.the determinaticn of the Secretary of State that the
DNR has not exceeded its statutory authority in promulgating
this emergency rule.

(C) Emergency WV Code 29A-3~15(g) defines "emergency' as
follows: ) ' '

{g) For the purposes of this section, 4n emergency exists
wihen the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above _provision: 13 immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only deocument te the satisfaction of the Secretary
cf State that there exists a2 nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by the DNR are as
follows: :

The Division is seeking to divide the hunting and trapping
regulations (47 CSR 11} that had previocusly been filed on
August_ 13, 19%0 as a legislatively exempi regulation. The
division seeks to only .include those provisions falling under
the authority of W. Va. Code 8§294-1-3{(c) in 47 CSR 11. The
remainder of the provisicns not under the authority in W. Va.
Code §28A-1-3%{c) are breoken into categories and are being
filed as individual regulations that are reguired to be put
through the legislative process. The exempi regulations will
become effective immediately upon filing, however, they will
lack the provisions that must be legislatively approved. The
Division finds it necessary to promulgate these rules as an
emergency to preovide regulations for the upcoming 21-92




Dar.

par.

13

14

hunting seasons for the safeiy and welfare of the public and
contrelled hunting of wildlife within the Sate of West
Virginia.

It is the determination of the Secretary of State that this

proeposal gqualifies under the definition of an emergency as
defined in 8§29a-3-15(g). . . "prevent substantial harm +to
public interest.”

This decision shall be cited as Emergency Rule Decision T77-91
or ERD 77-91 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the Division of Natural Resources, the Attorney General and
the Legislative Rule Making Rewiew Co ssion.
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