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Rule Title: Underground Mining Subsidence Control Piand §f “??Efi?§j§~

Tvpe of Rule: Legislative X  Interpretive Procedural

Agency: Department of Natural Resources 2Address: 1800 Washington Street, E.

APPENDIX B

Charleston, WV 25305

ANNUAT FISCAL YEAR

. Effect of Proposed Rule Increase Decrease Current. . Next  Thereafter

Estimated Total Cost $§ 0 S 0 $ 0 S0 s 0

Explanation of above estimates:

Current Reclamation Division staff will be available to review subsidence
control plan. Subsidence control plans are currently being submitted by
the coal industry and those plans are currently being reviewed by Division
personnel. )

Ckhjectives of these rules:

The objective of this rule is to further clarify the current requirements
of a subsidence plan and in many instances reguire more information so
that damage to private structures, public structures and the State's
natural resocurces, such as streams and agricultural lands, will be better
protected from the damage from underground mine subsidence.

Explanation of Overall Economic Impact of Proposed Rule

A. This will have minimal impact on state govermment due to current
existing regulations and this will not involve hiring of additicnatl
perscrnel.,

B. This will have a positive inpact upon some small communities and
county governments due to increased protection to cormunities,
public buildings and renewable resource lands from subsidence
damage. The underground coal mining industry will have additional
cost for permit applications however, subsidence control plans are
currently beling reguired. '
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4. (Continued)
C. The impact on the public will ke positive for property/structure

owners. This will provide scme added protection to property/
structure owners above new urderground mine workings.

Date: . April 19, 1885

Ll £ fled

Tonald R, Potesta
Director _
Department of Natural Resources
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WESTMORELAND COAL COVIPANY

West Virginia Operations

Winding Gulf Mines Imperial Smokeless Mines Hampton Mines
Tams, WV 25933 Leivasy, WV 26876 Clothier, WV 25047
304-683-3281 . . 304-846-2501 . 304-389-3311

February 13, 1985

WV Department of Naturszsl Resources
Reclamation Division . ,
Charleston, Wv 25305 - o

RE: DNR Interpretive Subsidence Control Plan Regulations.

Dear Sir:

The proposed Interpretive regulations for underground mining subsidence
contrel plans continue DNR's failure to recognize the express statutory
exception for operztors employing mining technologies that require planned
subsidence In a predictable and controlled manner. OSM has implemented
federal statutory language almost identical to Section 14 of the West Virginia
Surface Coal Mining and Reclamation Act and provided the operator with a clear
choice between two performance standards., Sectlion 817.121(a) of the federal
regulations provides that:

The operator shall elther adopt measures consistent with known
technology which prevent subsidence from causing mataerial damage
to the extent technologically and economically feasible . . .; or
adopt mining technology which provides for planned subsidence in
a predictable and controlied manner. Nothing Iin this part shall
be construed to prohibit the standard method of room-and-pillar
nining,

DNR's current and proposed regulations fail to adequately provide for
full-extraction mining by requiring that an operator utilizing planned and
controlled subsidence alsc demonstrate what methods will be used to prevent
subsidence causing material damage.

It is not Westmoreland Coal Company's position that full-extraction
mining is exempt from all envirommental protection standards of the Surface
Mining Act. There are several other envirommental requirements applicable to
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full-extraction mining which are not subject to the exception that ensure
achievement of the objectives of the Surface Mining Act. For example, the
submission of a subsidence control plan demonstrating that planned and
controlled subsidence will be utilized in specified areas accompanied by a
degeription of measures that will be taken to remedy any naterial damage that
may occur adequately addresses many environmmental concerns. Furthermore,
special protection is given to publlc buildings and facilities, churches,
schools, hospitals, or large Impoundments that ensures that mining will not
cause material damage or reduce the forseeable use of these areas. Finally,
the Director has the authority to suspend minlng under urbanized areas, major
impoundments or permznent streams if he finds imminent danger to the public.

The proposed regulations, as presently written, will undoubtedly have
the effect of shutting down many operations currently utilizing planned
subsidence. Much of the coal projected to be mined by full-extraction methods
nay never be mined since the full-extraction method is the only economical way
of removing this coal. €oal that 1s mined according to DHR's overly |
burdensome proposed regulations will be saddled with a distinect economical
disadvantage. These results would be ironic in Iight of the fact that the
drafters of the Federal Surface Mining Act actualily preferred full-extraction
mining. The drafters correctly belleved that subsidence occuring in a planned
and predictable manner was preferable since the adverse effects could be
corrected immediately by the operator, whereas subsidence from other methods
is often more difficult tec predict and must be prevented.

To avoid this potential devastation of the nining industry in WVest
Virginia, the proposed. regulations must be revised to recognize the statutory
exception for mining methods that rely on pilanned and controlled subsidence.

The proposed regulations envislon that over 200 DNR permits for
.underground mines that have been in operation for many vears will bhe amended
by DNR following a second period of public notice and opportunity for public
comment and appezl. DNR's current regulations, which were approved hv 0OSM
four years ago, do not require amendment fo these permits. Thus, the proposed
regulation represents a complete reversal in policy by DNR long after
operators have invested heavily in mine development relying on the permits
issued by DHR in 1982 and 1983, The proposed regulations must be revised to
implement the subsidence control requirements in stages and avoid re—opening
the public comment and appeal period for active operations.

Hestmoreland Coal Company fully supports comments made by the WV Coal
Association and other mining companies.

Sincerely,

S AN

Sam Baldwin
Chief Envirommental Engineer

SLB/idw
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RECEIVED

- . : r ne H s
Dr, Willis H. Hertig, Jr., Direcior REPT e wrwinii prosnascs

DEPARTMENT OF NATURAL RESOURCES | o
1800 Washington Street, East - Room 322 FEB 19 1985
Cherleston, WV 25305 :

| QFFIBE GF uiBt@lea
Degr Dr. Hertig:

At the public hearing in Cherleston on February llth, we
heard representatives of the coal industry spesk of "the burden®
end imagine "the nightmere® of paperwork which would . result if
coal operators are recuired to submit subsidence control plansy
and, as though moved by some spark of humanitarianism, one of
those represéntatives reguested that the DNR "look to the needs
of the State and its people''~--having prefaced his request with
much concern over Yeconomic viability™.

The S8tate and 1ts pecpls?

Because of longwsll mining, we are the pegople who saw every
last netural source of water disappesr from our L8.75-acre fsrm
~==despite mining regulztions made with an express purpose of
protecting usy as well as the environment, from unregulated
mining.

Because of longwall mining, we are the people who watch our
dwelling continue to show the effects of major structursl damage
~~=de@spite the right to be secure in our own home,.

Because of longwall minings we are the people who are forced
to experience the real burden and nightmare of finding 1t necess~
ary to live with the afteresffectas---despite allof our protests
beforehand,

¥We are, therefore, the pepple who are asking, now, that aub-
sidence control plans be submitted priocr to suech mining benesth
our neighbors'! property; and we ask, please, PLEASE, for all of
thoge other West Virginians who, sooner or lster, will be affected
by longwall mining, that a subsidence conirol plan be just that:
a plan to control subsidence---because, from where welre standing,
the subsidence appsears to have been UNcontrolled arnd the longwalil
mining UNregulated,

Thank yous

Hopefullys

T £ L

Morton Cs & Patriéia &, Marsh
Pine Hill Road

Re De. 3 = Box 183

Wheeling, WV 26003




.To: Dr. Willis H. EHertig, Director
. . . DEPARTMENT OF NATUREZL RESOURCES
‘ 1800 Washington Street, Bast - Room 322
Charleston, WV 25305 . i .

o~ ] \L" [N . '\h

We, the- nnder31gned, in an efforu to Drotect our waters,- Sur
land, our dwdllings ghd other buildlngs from the sdverse effects
of subsidence caused by longwall mlﬂﬂng, do hereby request that
coal operators be madé To comply with regdlatlons requ¢r1ng Them
to submit subsidence conirol plans; and, es citizend of this grest
gtate and nation, whose homes snd lands must suffer the sffects
of such subsidence,; weé demand the right to approve subsidence
control plana prior to mining beneath our property.

Thank youa
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“To: Dr. Hillis A. Hertip, Director
" °  DEPARTHMBNT OPF HATUA/L RTUSOURCES

1800 Waashington Str-et, Best - Room 322 @
Charleston, ¥V 26305

¥e, the undersigned, in en effort to protect our weter, our
lsnad, our dwellings and other dbuildings from the cdverss effacts
of' subsidence crused by longwsell mintng, do hereby reguest that
coal oOperalors be mnde to camply with reg lstlions requiri then
to aubmit subsidence contr.l plens; snd, es citizens of this grest
“state end netion, whose homes gnd lends must suffer the affects
of such subsidence, we demend the right to spprovas subsidence
coantrol plens prlor to mining beneath our property.

Thank you,
Ngme: Address:
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Mor Dr. Willis EB. Hertig,; Director
- DEPARTMENT OF NATURAL RESQURCES
180C Washington Street, East - Room 322 (i})
Charleston, WV 25305

Wa, the undersigned, in an effort to protect our weter, our
land, our dwellings and other bulldings from the advarae effects
of subsidence caused by longwsll miaing, do hereby reguesi that
coal operators be made to comply with regiletlions requiring them
to submit aubsidence control plensi and, ss cltizemd of this great
"state snd netion, whose homes and lends must suffer the effects
of zuch subsldence, we demand the pright to approve subsidence
comtrol plans prior to mining beneath our proparty.

Thank Tou. i ‘l

Nome: | Address? 4
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. %o~ Dr. Willis H. EHertig, Dinsety 717/,,
T~ < . DEPARTMENT OF NATURAL RESOMOES -
- 1800 Weshington Street, East = Roem 322
Charleston, WV 25305

levid, our dwellings and other bulldings from the edvarse sffects
of subsloeancs ceused by longwall mining, do hereby requeat that
cosl operstors be made to comply wish reguletions requiring them
to aubmlt asubsidence controcl plansy and, as cltlrems of this zrest
‘state snd nation, whose homes snd lands must suffer the eftfects

of such gubsicdenes, we demand the right te approve subaidencs
eontrol plans prior to wmining bemcath our property.

We, the undersigned, in an effort to protect cur water, our 1i:>

Thank you.
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JacrsoxN, Krrry, HoLt & O FARRELL
ATTORNEYS AT Law
S8 MONOMNGAHELA BUILEINSG
P. 0. BOX 553 P.G.D0% &1
C S'ION ‘\TEST -‘)TIRG 25322 MORGANTOWN, WEST VIRGINIA ZSECT
HARLE s INTLA

1500 ONE VALLEY SQUARE TELEPHONE (384 &92-73n
TELECQFRIER |304) 292-7318
TELEFPHONE (304} 337-7500 TELEGQOPIER &) [304) 346=-5i43
TELECOPIER Gli-11] {204] 347-7566

WRITER'S DIREST DIAL N&. (304) #7-753 ¢

Februaxry 20, 1985

Mr. William Chambers

West Virginia Dept. <¢f WNatural Resources
1800 Washington Street, East )

Rocom 322 T o :
Charleston, West Virginia 25305

Dear Bills

Please send me a copy of all written comments recelved
on DNR's Proposed Interpretive Subsidence Contreol Plan Regulations.
I will be happy to reimburse vour office for any expenses incurred
in copying these documents.

Thank vou wvery much for your help in this matter. B}

Very truly vyqur

evin M. Mcgui

KMM/rib
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Island Creek Coal Company

NORTHERN DIVISION fEB 7
Drawer 75 l 9 1985
CRAIGSVILLE, WEST VIRGINIA 26205-0075
Phone 304-742-5501 OFFIBE 0F yigeg;

Fepruary 15, 1885

M, Roneld Potesta, Director

West Virginis Bmoa: cmernt of Natural Resources
10500 Washington Street Zast

Charleston, WV 25305

Fe: rrL.Ns on Provosad Interprstive Rule lor Uh&erground ¥ining
ubsld - N

Ce
3 rce. Control Plans -

Deer Dirzcicr Potesta:

We nave reviewed the oproposed rule relative to subsidence control plans
Zor underground T“-Lng Wprb was the subject of a purnliic hesring on
February 11, 1985. We appreciate the opportunity to submit our corments
on this subject.

The West Virginis Cozl issocizfion, of which owr company is & merber,
has preparsd and submitted comments ¢n this rule, both in writing and a
The hearing. We fUlly support and sndorse the comments preserited by th
aszcclacion. We share the concern that the nroposad rule doesg not recognize
he statuicry Emeertion for operations whlch will result In plammed supsidence
in a D“OdlCtaDle and controlled. manner. QQA%LTO“FW'J, we would lilke The
“ollowirg spenific commenss to be considered. . B

cr

We would point cut that lOP&W*L mining iz not the onlv yp of operation
winich results 1p p’armeu, predictadle, and controlled supsidencs. Room and
plllar rﬂﬂﬁqg with ondery pillar vemoval 1z another m_n¢ng tec hn¢que wiiich

should be recogrize d as SUDJECU to the same statulcry excertica. Turther,
e woaTq coing out. tnat the federal” ana state statutes both specifically
provide that the standard method of room and pillar mining Is not to be
prohivited. We are cencerned that the proposed rule would inevitably result

in just such opronilbition as Congress made clear was not to happen.

Tneﬁpr@péseﬁ’ Tile, In smetion VIL1, reguires that ail mines supmit
"a description of the measures to be tolen in order to repalr subsidence
damage as Specified in 7C.02(b)". Further, in section VI3, it iz stated
that "the applicant must acknowledge surface lands shall be ch aired in
accordance with 7C.02(0) regerdless. of £he right to subside". As the Coal
Agsociztion points out, the sexisting = gulatﬂon fails to Irack the language
and Intent of the statute, and section VI of the proposed rule goes =ven Jurvher

by Tal_,ng To corrsctiy interpret o,fanbl" the amoar~nt ircent of the current

egulation.




WV Deps. of Natural FResources , o
Pebruary 15, 1985 D o -

rage 2 L E
Secticn 7C.02(b) of ths West Virginia Surface Mining Regulaticns states,
in part: ' L , i

"Bach parsch wno conducts underground mining whlch resulits in
subsidence that causes materis] damage or reducss the valie or
rsasonanly foreseeﬂHW= Luse of the surface lands shsll prestors
the land To g condition capable of supn o?:_nr uses it was

£ suzrworting belore subsidencs.” -

s “e"ulation'r equires restcration of the land surface subseguent to
ce Ir three cases, which ars:

1f materisl damage 1z caused by supsidencs:

if subsidence reduces the value of the surface lands; or

if subsligence reduc es the reascnably foresessble uss

notenclial of the surface lands -

The term "macerdel damege” is not defined by West V*“vihfa lew op

regulation. Howewver, a diectionary definition and accevted usage of the
word ”Wﬁterﬁal" in th_a context is "having rezl imporiance or great consegquen ces,
T ation of the wemoite and undeveloved Pathfe of 1ands at the locati

a1

©m es In the stabte, and the very limited uses made ol the surface, it

is cie That the miqdmel surface eff=ets which Cﬁu_d oceour due 0 ana‘GeﬂCE e

fTOT operaticns so located have no real importance, and bh COMBS8gUuanIces ars :
=ignt ficant.

Tt sesms to be the intent of section VI to recuire restoraticon of surface
lands regPWdless of the sxtent and the real importance or sigiificance cof the

subs‘denﬁe immétts (1.s. vhether the dameze Is materisl or not), and regerdless

£
Loz
==
&

(l) N

everl of nrivace property owrership and contr actual vights. If @hls iz the
case, we shremuiouddly opject. Such a positicn is illogiecal, urreasonanls, and
totally wisuopcrted by the language or irtent of the statutes.

The reguirsment to restors a_l surface lands will undoubtedly result in
closure of many operations and in de facto prohibition of mining of extensive
and otnerwise recoverable rese*ves. The fact that the izmortancse ol sub-
gidence 1s relative {0 the rnature of overlying Tahds, resources, and struc
carmot be igicred. Subsidences which occurs in remote aad uﬂuEVSlFDEd 2EAs
characterdistic of so rmuch of the lands owerlv;nc ndergzround mires In this
state cammot logically be trested in the same fashion a&s that WQiuﬁ Cecurs
wnder population centers or Intensively utilized sulface lands.

Tre value of remots and undeveloped surface lands will nct be reduced by
UFd rorounid rining cperations, nor will any existing or reaschibly foreseeable
ses of the land be reduced or negatively affected. The lands are most often
unﬁﬂ“agcﬁ wocdlands, and this is likely to remain the nighest and best uss.
Mivor surface & fECuD due $o supsidence will nct negatively affact this use
ootanti al ok valu L propar internretation and arplication of the regulaticns,
as outiined above, dﬂe not require rastcration of the land suprface cverlving

21l mining operations with respect to subsldence effects.




Wy Dn:ct of ,
Fehrusry 15, 1985 _

“age 3

Finaily, we woulc erphasize our agreement with the WVCA corment to the
affzact tha% it is total 1y inaroropriats to allow this issue to cause 2
re-cpening of public coment and appesl orovisicns' for existing operations.

rz theric you Zor this coportuniiy to CCTFVPt. We trust thet
1 be finalized and Implemented only afier careful and thorough
considerstion, ernd alter the defects In language and Intent have been corrected.

Sincerely vours,

Stepnen C. Zeen, P=
Menager of

SCE/Tp

cc:  H. Maimann

. Turyn
L. Marshall )
file




AMERICAN ELECTRIC POWER Service Corporation

P.O. Box 700
Lancaster, OH 43130
{614) 687-1440

February 21, 1985

State of West Virginia
Department of Natural Resources
Divigion of Reclamation Room 322
Washington Street East

1800 Block o _

Charleston, West Virginia 25305

Attn: Mr. Bill Chambers
REGARDING: CORRECTED COPY OF AEP COMMENTS ON PROPOSED INTERFPRETIVE
REGULATION - SECTICN 7C.03, WEST VIRGINIA SURFACE

E;;&A;?INING RULES AND REGULATIONS
Dear Me—CHamberst

Pursuant to our telephone conversation on February 20,
1985, I am enclosing corrected pages of the referenced comments
that were previously provided to your office on February 18, 1985.

The information provided does not constitute new information
and will not change the contents or intent of the previous sub-
mittal. These pages provide correcticns to the text, including
tvrpographic and structural errors, that might confuse important
igsues.

I thank_you for vour patience.

Very truly yours,

AMERICAN ELECTRIC POWER
SERVICE CORPORATION

William C. Bosworth
Sr. Environmental Engineer
Fuel Supply Department

bm

Enclosure

cc: D. M. Cohen



I. ALL UNDERGROUND MINES

J=221.A

Change to read as follows:

A. All renewable resource lands which include, but may not
be limited to+ agriculture or pasture landsy and intensively
managed commercial forestss. #Intermittent or perennial streamsy

and public use lands, e&er as shown on a USGS Topographic Map,

will also be included as part of the survey map.

JUSTIFICATION :

Section 2,91 of the West Virginia Regulations defines

"renewable resource lands" as only those:

"geographical areas which contribute
significantly to the long range pro-
ductivity of a water supply, or food
or fiber products.”
Intermittent and perennial streams can not always be
considered as renewable resource lands, and for that reason

should be included separate of the category of renewable rescurce

lands.

Assuming that the interpretation of "geographical areas"
can be so broadly interpreted that it includes intermittent and

perennial streams, these streams must still "contribute




significantly to the long range productivity of a water
supply..." before they can actually be considered as "renewable

regource lands."

There is no aunthority in Section 7C, (Subsidence Control),

West Virginia Regulations, upon which the DNR can rely to demand
that operators show all intermittent and perennial streams as
part of the Subsidence Control Plan. There is not even a menition

of intermittent and perennial streams in the "7C Regulations.”

Even an overly-broad interpretation of the definition of
renewable resource lands would still not address all intermittent

and perennial streams.

Even though Section 7C does not authorize the DNR to regquire
an operator to show all intermittent and perennial streams, AEPSC
would be willing to show the intermittent and perennial streans

"as shown on the USGS Topographic Map."

The word "etc." is deleted as it is not applicable with
regards to "intermittent or perennial streams," and "public
lands®, and unnecessary relative to renewable resource lands

because of the use of the phrase "but may not be limited to,"

If the DNR elects t¢ reject the abhove proposed change, then
the provision should reflect exactly the definition of renewable

resource lands, and should read "intermittent or perennial




streams which contribute significantly to the Ilong range

productivity of a water supply.”

Incorporating a change similar to those herein proposed,
will specify those intermittent or perennial streams to be
identified in the Subsidence Control Plan. As now proposed the
DNR is implying that all intermittent and perennial streams are
considered as rerewable resource lands. This flawed conclusion
is not supported in light of Section 2.91 of the West Virginia

Regulations.,




I. UNDERGRCUND MINES

J-2A1.8 ] o : -

Change to read as follows:

B, All structures clearly identified for use (including all

protected structures). Structures shall include those structures

which are depicted on a USGS Topographic Map, including bae-anes

be-limited-+o public roads, multiple anchor high &ensien voltage power

lines greater than 50,000 volts, dwellings, gas collection and

transmission lines, gas and/or water wells, public water system
distribution 1lines, dweiiimgs, utility buildings, publie

buiidingsy--Busipesses, industrial or commercial buildings,

impouvndmenss, coal refuse pilles; ete. and other similar

structures.

JUSTIFICATION:

The above changes are designed to identify structures that
are to be included in the survey. The changes provide
clarity to a provision that was previously too végﬁe. Unless
changed, the proposed provision fails to provide the operator
with adequate direction to complete the survey, and fails to
provide the DNER with a basis for its completeness review. Both
the operator and the DNR should be working from the same set of
guidelines. Due to the importance of the program, it is

imperative that guess-work be minimized.




Specifically:

o "roads" was changed to "public roads" to denote
those roads which are of wvalue to the general
public and by virtue of the change excludes o0ld

abandoned roads and trails.

© - ‘'high voltage power lines" was changed to
"multiple anchor high voitage power lines greater
than 50,000 volts"™ to represent those power lines

that are more susceptible to subsidence damage.

(o} "Water distribution lines" was changed to "public
water system distribution lines" as the original
phrase was overly~brocad and all-inclusive to the
peoint of directing the operators to ldentify every

water pipe regardless of size and use.

o "awellingg" was deleted as a duplication.

o} "public buildings" is redundant in that it falls
under the general category of "protected
structures”™ that is already included in this

provision.

o "husinesses" 1s too vague, lacks statutory
support, and is not always represented as a

structure.




We suggest that it is more appropriate to use

"industrial or commercial buildings," which is the
same language as found in Secticon 20-6-14{c) of
the West Virginia Surface Coal Mining and

Reclamation Act.

"impoundments™ was deleted because it would be

included under "protected structures"™ if greater
than 20 acre feet, and/or included elsewhere in
the application as part of the PHC study, or as a

developed water resource.

"bhut not be limited to" and "etc." were deleted to
reduce guesticns as to what was actually needed in
the survey. These are replaced with the phrases
"those structures which are dJdepicted on a USGES
Topographic Map" and "and other similar
structures.” The changes provide the clarity
necessary to complete the reguired survey with a
reasonable amount of effort expended by both the

applicant and the DNR review team.

Aﬁ4LM£ Tt wwwa‘”use”



I. ALL UNDERGRCUND MINES

J=-2a l.C
Delete in its entirety.
c. Ali-sigri-fieant-—agiifers ~--Phio--infornati-on-~ean—-he
ingluded~-by—-referenge——in—the-REG-parEion—oi--&hea

appriextiony

JUSTIFICATION:

It is not feasible to show aguifers on the survey map. In
order to depict the areal extent of all significant aquifers
within the 5-year plan area, including perched aguifers, it would
likely reégquire a map per aguifer in order to provide a
comprehensible and useable document. It is not necessary to
include this information on a map to satisfy the reguirement of

7C.03(a) {l) requiring "a survey."

A discussion of significant aquifers is proposed elsewhere

in J-2A.




I. ALY UNDERG

OUND MINES

J-24 2.

Add new paragraph "2" as follows:

2. A discussion of all aguifers which contribute

significantly te the long range productivity of a water supply.

This information cdn be included by reference in the PHC portion

0f the application.

JUSTIFICATION:

This information, originally proposed by DNR at J-22 1.C,
has been deleted from Section 1 of J-2A, which provides
exclusively f£or the required contents of a survey map, because
the information would ke more comprehensible and useable in a
form other than that proposed by DNR (information included on a
survey map). This is especially true if the area in gquestion
exhibits more than one (1) aguifer that "contribute(s)

significantly tc the long range productivity of a water supply."

The proposed language 1is necessary %o reflect the
requirements of Sections 2.91 and 7C.03(a) (1), West Virginia

Regulations.

Section 7C.03(a) (1) requires that the Subsidence Control

Pian include:




"R survey that identifies structures or
renewable resource lands and whether or not

subslidence could cause material damage or
diminution of value or use of such struc-
tures or renewable resource lands."
(emphasils added).

The DNR must rely on Section 7C.03{(a)(l) to reguire that a
discussion of agquifers be included in the Subsidence Control
Plan. The DNR must further rely upon the inclusion of agquifers
as a category of renewable resource lands, and therefore, must be
directed to Sectiocn 2.91 of West Virginia Regulations which
contains the definition of "renewable resource lands" which reads

as follows:

" . .geographical areas which contribute
significantly to the long range produc-
tivity of a water supply...."

The DNR needs to identify which agquifers must be addressed

in the Subsidence Contreol Plan, and must refer to the above

definition of renewable resource lands.

The regulatory language o©of Section 2.81, West Virginia

Regulations which states in part as fcllows:

", ..which contribute significantly to
the long range productivity of a water

SUPPly...."
should be used, as opposed to the proposed DNR language--
"significant aguifers.” .
Adeledd Tie covmel
. nd
“pavst” ‘]Lu Tie 277

ST rrce ﬁ 77«2_
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The use c¢f the language "significant agquifer" instead of
exact regulatory language is unacceptable as it would serve to
create another undefined term. The use of other than exact
regulatory language would, in this case, provide unnecessary

confusion.




AMERICAN ELECTRIC POWER Service Corporation

Lancaster, OH 43130

(614) 6871440 RECEIVED

BEFT nr MEATITOAY Rroc=rrppn

l P.O, Bex 700

J. P. APEL o . . . " .
Viee President ) ’ ' ) February 15, 1985 FEB 1¢ ‘1985

Governmentel Affairs - Coal

Director - _ - OFFICE -
Department of Natural Rescurces GF DIREST v

Room 322

Washington Street East
1800 Block

Charleston, WV 25305

Re: Proposed Interpretive
Regulation ~ Section 7C.03,
West Virginia Surface Mining
Rules and Regulations

Pear Director:

Enclosed please find the comments of American Electric Power
Service Corporation =- Fuel Supply Department on the proposed
interpretive regulation regarding informational requirements of
Section 7C.03 of the West Virginia Surface Mining Ruleszs and
Regulations, Series VII, 1983,

We appreciate the opportunity to comment on this most
important interpretive rule, and hope that the combined efforts
of all concerned will result in a viable Subsidence Control
Program,

If there are any cquestions, or if we may be of any help in
the future, please contact us at your convenilence.

Singere

e

J. P. Ap

Vice President
Governmental Affairs - Coal

JPA/skh




In The Matter Qf:

Proposed Interpretive
Regulation Regarding
Section 7C.03 of the
West Virginia Surface
Mining Rules and Regula-
tions, Series VII, 1983

COMMENTS OF

AMERTICAN ELECTRIC POWER
SERVICE CORPORATION
FUEL SUPPLY DEPARTMENT

AMERICAN ELECTRIC POWER
SERVICE CCRPORATION
Fuel Supply Department
161 W, Main Street

P.0O. RBox 700

Lancaster, Ohio : 43130
(614) 6B8B7=1440

February 18, 1985




COMMENTS OF
AMERICAN ELECTRIC PCWER SERVICE CORPCRATION
FUEL SUPPLY DEPARTMENT
ON PROPCSED INTERPRETIVE REGULATICN
REGARDING SECTION 7C.03 .
OF THE WEST VIRGINIA SURFACE MINING
RULES AND REGULATIONS, SERIES VII, 1983

INTRODUCTION

The West Virginia Department of Natural Rescources, Division
cf Reclamation (DNR} has issued propesed rules designed to
implement Section 20-6-1i4({b) (1) of the West Virginia Surface Coal

Mining and Reclamation Act (1980).

The DNR has requested written comments to its proposed
interpretation, regquiring the submittal of comments by February
18, 1985, These comments are filed on behalf of ZAmerican
Electric Power Service Corporation = Fuel Supply Department

("AEPSC") and Chic Valley Electric Corporation ("OVEC").

AEPSC is the management and administrative arm of American
Electric Power ("AEP"), which, in addition tc AEPSC, is ccmprised
¢f eicht operating companies providing electric utllity service
in seven states--Appalachian Power Company in Virginia and West
Virginia; Columbus and Southern Ohio Electric Company in Ohio;
Indiana & Michigan Electric Company in Indiana and Michigan;
Kentucky Power Company in Kentucky; Kingsport Power Company in
Tennessee; Michigan Power Company in Michigan; Ohio Power Companv

ir Ohioc; and Wheeling Electric Company in West Virginia.

The Fuel Supply Department of the American Electric Power

Service Corporation provides coal procurement and transportation




related services for the operating companies of American Electric
Power and three assoclated generating companies. In addition,
the Fuel Supply Department is responsible for the operation of

the System's affiliated ccal mines.

The Fuel Supply Department is responsible for ensuring that
the present and future fcssil fuel power plants of the AEP System
have at all +times, an adegquate and reliable supply of
appropriate, consistent quality coal which is obtained at the
least cost over a period of years, consistent with safety and
environmental regulation, with the overall intent of aiding the
affiliated and associated generating companies in econcomically
optimizing generating capacity to produce the lowest possikle

unit cost of electricity.

The AEP System's coal burning power plants consist of 52
generating units. ©On average, these generating units reguire the
delivery of nearly 41 million tons ¢f coal. In addition, three
associated generating companies, Buckeye Power Company, Ohio
Valley Electric Corporation, and Indiana-Kentucky Electric
Corporation, for whom the Department also provides procurement
and transportation services actually reguires some $-10 million
tons of coal., In order tc satisfy this combined reguirement, the
Department secures coal from both affiliate and non-affiliate
scurces and deploys that coal in the most efficient methcd

practicable. -




GENERAL COMMENTS

"In fact the bill's sponsors consider long-
wall mining ecclogically preferable, and it
and other methods of controlled subsidence
explicitly endorsed." (emphasis added).

This important pilece of legislative history to the Surface
Mining Control and Reclamation Act of 1977 (SMCRA}, which forms
the basis of Federal subsidence regulations with which each
state's regulations must be consistent, appeared as an entrv in
the Congressional Record on July 10, 1974 by Congressman Mo

Udall,

The state o©f West Virginia, through the proposing of an
interpretive regulation regarding the informational reguirements
of Section 7C.03 (Subsidence Control Plans) of the West Virginia
Surface Mining Rules and Regulations (West Virginia Regulations),
is preparing to initiate a Subsidence Contrel Program, even
though the regulations in Section 7C (Subsidence Control)

conflict with the statute it is to explain.

AEP 1is very concerned with the developing situation
regarding subsidence plans since proposed . informatiocnal
requirements Zfor the plans are based upon seriously flawed
regulations. The AEP system acguired more than 18 million tons
of ceal from West Virginia in 1984. Over 2 million tons came
from cur afilliate mine that utilizes longwall mining technigues,
Much of the remainder comes from mines that are also utilizing

longwall mining sections.




The state of West Virginia has 46 longwall units in

underground mines, accounting for. 25% of the state's production.
These units contribute to the ecconcocmic competitiveness of entire
mining complexes. Thus the validity of longwall secticons assure
that the total production including the coal from conventional

and continuous miner sections can be competitive,

Existing "7C Regulaticons"” are being interpreted in light of

their unguestionable deficiencies, leading to improper

implementation of the language of the West Virginia Surface Coal
Mining and Reclamaticon Act (West Virginia Act) at Section

20-6-14 (k) (1) which requires that the coperator:

"Adopt measures consistent with known
technology in crder to prevent subsidence
and to the extent technologically and
economically feasible, maximize mine
stability and maintain the value and
reasonably foreseeable use of overlying
surface lands, excé&pt in those instances
where the mining techneclegy used reguires
planned subsidence in a predictable and
and controlled manner: Provided, that
this subsection does not prohibit the
standard method of room and pillar mining;"
(emphasis added).

West Virginia Regulations at Section 7C (Subsidence Control)
fail to reflect the intent of Section 20~-6-14(b) (1) by nct
recegnizing the distinction between full extraction and room and
pillar mining contained in the statute., Incorporation of this
exception intc West Virginia Regulations is critical to the

creation of a workable program.




The DNR is not taking advantage of the direction provided by

well thought out Federal regulations and interpretive opinions.
As an example, we have the West Virginia regulation at Section

7C.02(a}:

"Each person who conducts underground
mining activities shall adopt all
measures technoclogically and economically
feasible to prevent subsidence causing
material damage cr reducing the value

or reascnably foreseeable use cof surface
lands."”

that can be compared to FPederal regulation at Section 817.121(a):

"The operator shall either adopt measures
consistent with known technology which
prevent subsidence from causing material.
damage to the extent technologically and
economically feasible...or adopt mining
technology which provides for planned sub-
sidence in a predictable and controlled
manner. Nothing in this part shall be
construed to prohibit the standard .
method cf room and pillar mining." (emphasis
added) .

The regulations contain cbvious differences, even though
they are designed to implement statutes that are essentially
mirror images of each other, (SMCRA at Section 516 (b) (1) and the
West Virginia Act at Section 20-6-14(b) (l1l). Senate Report No.
95-128, 95th Cong., lst Sess., at 84 (1977) explains Section

516 (b} (1) of SMCRA as follows:

Certain of the envircnmental protection
standards for surface mining cperations
also apply to underground mines. In this
section, the Secretary is required to
incorporate in his regulations the zfollow-




ing key provisions concerning the control
of surface effects from underground mining:
Underground mining is to be conducted in
such a way as to assure appropriate
permanent support to prevent surface sub-
sidence of land and the value and use of
surface lands, except in those instances

where the mining technology approved by
the regulatory authority at the outset
results in planned subsidence. Thus, .
cperators may use underground mining tech-
niques, such as leongwall mining, which
completely extract the coal and which
result in predictable and controllable
subsidence, (emphasis added}.

A critical distinction, absent in West Virginia Regulations,
is provided in a discussion of the above explanation relative to
the promulgation of the Federal regulaticns implementing

Subsidence Control Plans as follows:

"In accordance with the explicit mandate
of Section 516 (b) {l) of the Act, a differ-
ence must be drawn in the case of true
planned and controlled subsidence between
measures to prevent material damage and
plans to mitigate the effects of such
damage.”™ (Emphasis added).

44 Federal Register 15075 (March 13, 197%)

The above interpretation of the Federal regulations are
supported by the above legislative history, as well as
interpretive judicial opinion. (In re: Permanent Surface Mining
Regulation Litigation, Civil Action No. 79-1144, 14 ERC 1083,

1088 (b.D.C. 1880).

The DNR should immediately revise the "7C Regulations."

Legislative history and the West Virginia Act at Section




20-6-14(b) {1) should ke considered in any effort to interpret
these regulaticons., Of what wvalue 1is an interpretation if that

regulation being interpreted is invalid?

It is safe to say that the regulations still suffer from the

same infirmities that existed pricr to the interpretation.

If the DNR fails teo change the "7C Regulations" +the
resulting program could constitute a challenge to. the economic
viability of many nining operations and impose an economic
disadvantage £for West Virgihia c¢cal when compared to ccal
produced in states which have properly interpreted statutory
requirements, and have_ therefrom applied a reasonable subsidence

program.

The creation of such a situation will fly in the face of the
Administraticn's efforts to reduce unemployment levels in West
Virginia, and to provide for an eccnomically healthy atmosphere

for industry in this state.

We urge the DNR to comprehensively assess their proposed
program in light of these comments, and to act in accordance with
the needs cf this state and its people. We are willing to assist
DNR in any manner possible toward revising the propesed

irnterpretive regulation tc meet such needs.




SPECIFIC COMMENTS

The following represents AEP's comments and proposed changes
to specific regulatory provisions, The proposed changes are .
necessary, at a minimum, +to insure that a realistic and
understandable program is implemented that will"....strike a
careful balance between the protection of the envircnment and the
economical mining of coal..."mandated by Section 20-6-2(a) of the

West Virginia Surface Ceocal Mining and Reclamation Act.




I. ALL UNDERGROUND MINES

J-2al.A , ' 3

Change to read as follows:

2., All renewable resource lands which include, but may not
be limited tos agriculture or pasture landsy and intensively
managed commercial forestsy. #Intermittent or perennial streamss

and public use lands, eter as shown on a USGS Topographic Map,

will also be included as part of the survey map.

JUSTIFICATION:

Section 2.91 of the West Virginia Regulations defines

"renewable resocurce lands" as only those:

"geographical areas which contribute
significantly to the long range pro-
ductivity of a water supply, or food
or fiber preoducts.”
Intermittent and perennial streams can nect always be
considered as renewable resource lands, and for that reason

should be included separate of the category of renewable rescurce

lands.

Assuming that the irnterpretation of "geographical areas"
can be s$¢ brecadly interpreted that it inciudes intermittent and

perennial streams, these sgtreams must gtill "contributse




significantly to the long range productivity of a water
supply..." before they can actually be considered as "renewable

resource lands,

There is no authority in Section 7C, (Subsidence Control),
West Virginia Regulations, upon which the DNR can rely to demand
that-operators show all intermittent and perennial streams as
part of the Subsidence Control Plan. Thexe is not even a mention

of intermittent and perennial streams in the "7C Regulations."

Even an overly-broad interpretation of the definition of
renewable resource lands would still not address all intermittent

and perennial streams.

Even though Section 7C does not authorize the DNR to reguire
an cperator to show all intermittent and perennial streams, AEPSC
would be willing to show the intermittent and perennial streams

"as shown on the USGS Topographic Map."

The word "etc." is deleted as 1t is not applicable with
regards to "intermittent or perennial streams,” and "public
lands" and unnecessary relative to renewable resource landsg

because cf the use of the phrase "but mav not be limited to."

If the DNR elects to reject the above proposed change, then
the provisicon should reflect exactly the definition of renswable

resource lands, and should read "intermittent or perennial




streams which contribute significantly to the long range

productivity of a water supply.”

Incorporating a change similar tc those herein proposed,
which specify intermittent or perennial streams are to be
identified in the Subsidence Control Plan. As now proposed the
DNR is implying that all intermittent and perennial streams are
considered as renewable resource lands. This flawed conclusion
is not supported in light of Section 2.91 of the West Virginia

Regulations.




I. UNDERGROUND MINES

J-221.B

Change to read as fcllows:

B. All structures clearly identified for use. (including all

protected structures). Structures shall include those structures

which are depicted on a2 USGS Topeographic Map, including bue-nes

be-iimited-to public rcads, multiple anchor high kenaiten voltage power

lines greater than 50,000 volts, dwellings, gas collection and

transmission lines, gas and/or water wells, public water system
distribution lines, éweXiinmgg, utility buildings, pubiie

kPuildings s -—rusinesses, industrial or ccmmercial buildings,

+mpeoundments, ccal refuse piles, ete, and other similar

structures.

JUSTIFICATION:

The above changes are designed to identify structures that
are to be included in the survey. The changes provide
clarity to a provision that was previously too vague. Unless
changed, the proposed provision fails to provide the operator
with adecuate direction to the operator to conplete the survey,

ls ©6 provide the DNR with a basis for its completeness

ct

-

and fa
raview. Both the operatcr and the DNR shculd be working from the
same set of guidelines., Die %o the importance c<f the program, it

is imperative that guess- work be minimized.




Specifically:

o "roads" was changed to "public roads" to denote
those roads which are of value to the general
public and by virtue of the change excludes old

abandoned roads and trails.

e "high voltage power lines"™ was changed to
"multiple anchor high voltage power lines greater
than 50,000 volts" to represent those power lines

that are more susceptible to subsidence damage.

o - "Water distribution lines" was changed to "public
water system distribution lines" as the ofiginal
phrase was overly-broad and all-inclusive to the
point of directing the operators to identify every

water pipe regardless of size and use.
o "dwellings" was deleted as a duplication.

o "public buildings" is redundant in that it falls
under the general category of "protected
structures” that is already included in +his

provision.

o "businesses" is too wvague, lacks statutory
support, and i1s not always represented as a

structure,




We suggest that it is more appropriate +to

"industrial or commercial buildings," which is the
same language as found in Section 20-6-14(c) of
the West Virginia Surface Coal Mining and

Reclamation Act.

"Timpcoundments" was deleted because it would be

included under "protected structures" if greater
than 20 acre feet, and/or included. elsewhere in
the application as part of the PHC study, or as a

developed water resource.

"but not be limited to" and "ete." were deleted to
reduce guestions as to what was actually needed in
the survey. These are replaced with the phrases
"those structures which are depicted on a USGS
Topographic Map" and "and other similar
structures." The changes provide the clarity
necessary to complete the regquired survey with a
reasonable amount of effort expended by both the

applicant and the DNR review team.




I. ALL UNDERGROUND MINES

J=-22 1.C.
Delete in its entirety.
C. AT F--gigri-fi-cart- —aguri fers - —~ Thi s~ ~-Irfompat-ronr ~ean-he
incinded-p--referenee-—-n -the- DiC--portien—of —the

apptications

JUSTIFICATICON:

It is not feasible to show aguifers on the survey map. In
order to depict the areal extent of all significant aqdifers
within the 3-year plan area, including perched agquifers, it would
likely require a map per aguifer in order to provide a
comprehensible and useable document. It is not necessary to
inciude this informaticon cn a map to satisfy the regquirement of

7C.02 (&) (1) requiring "a survey."

A discussion of significant aguifers is proposed to be

elsewhere in J-2A.




I. ALL UNDERGRQOUND MINES

J=-2A-1-D

Change to read as follows:

B C. Public or private water supplies (wells, developed

springs, etc.)

JUSTIFICATION:

For the purposes oif the Subsidence Plan, and contrary to a
PHC study, one should look at specific uses that would clearly
indicate a developed resocurce. The propesed change brings the
parenthetical examples into conformance with the concept of
“public or private water supplies" which would be based upon the
development of the rescurce to the extent necessary for the

intended use,.

Undeveloped springs will be identified in the PHC porticn of
the application, and should clearly be excluded from the category

of water supplies.

“D" has been changed to "C" to retain an alphabetical

-

sequence following the deletion of the old "C."




I. ALL UNDERGROUND MINES

J=-2A 2.

Add new paragraph "2" as follows:

2. A discussion of all aguifers which contribute

significantly to the long range productivity of s water supply.

This information can be included by reference in the PHC portion

of the application.

JUSTIFICATICN:

This information, originally proposed by DNR at J-2a 1.C,
has been deleted from Section 1 of J-2A, which provides
exclusively for the required contents of a survey map, because
the information would be more comprehensible and useable in a
form other than that proposed by DNR (information includeé on a
survey map). This is especially true if the area in guestion
exhibits more than one (1) aguifer that "contribute (g)

significantly to the long range productivity of a water supply."”

The proposed language 1s necessary tc reflect the
requirements of Sections 2.91 and 7C.03(a)(l), West Virginia

Regulations,

Section 7C.03(a) (1) reguires +that the Subsidence Control

Plan include:



"A survey that identifies structures or
renewable resource lands and whether or not

subsidence could cause material damage or
diminution of value or use of such struc-
tures or renewable resource lands."
{emphasis added). '

The DNR must rely on Section 7C.03(a) (1) to reguire that a
discussion cof aguifers be included in the Subsidence Control
Plan. The DNR further rely upon the inclusion of agquifers as a
category of renewable resource lands, ané therefore, must be
directed to Section 2.91 of West Virginia Regulations which
containg the definition of "renewable resource lands" which reads

as follows:

"...gecgraphical areas which contribute
significantly to the long range produc-
tivity of a water supplyv...."

The DNR needs to identify which aguifers must be addressed
in the Subsidence Contrcl Plan, and must refer to the above

definiticn of renewabhle rescurce lands.

The regulatory language of Section 2.91, West Virginia

Regulations which state in part as fcllows:

"...which contribute significantly to
the lecng range productivity of a water

supply.e..."

should be used, as opposed to the proposed DKR language-=-

"significant aguifers."”




The use of the language "significant aguifer" instead of

exact regulatory language is unacceptable as it would serve to
create another undefined term. The use of other than exact
regulatory language would, irn this case, provide unnecessary

cenfusicn.




I. ATI: UNDERGROUND MINES

J-2A 2

Change to Section "3."

23. The director may walve the remainder' of the
requirements for a subsidence plan if the survey indicates and
the director determines that no material damage or diminution of
value or foreseeable use of the land could be caused by

subsidence.

JUSTIFICATION:

Retalin numerical seguence.




II. LONGWALL MINING OR ROOM AND PILLAR WITH 80% RECOVERY OR

GREATER

J=-2C 3

Delete Section 3 in its entirety.

3. Speexfiecativy--Aindi-cete -these-—areas—in -whichr-measures

wilti-be -taken-—to - +he-—extent - eohnologioeldy-——and

egenemicrlkiy--fegsible—-to— - orevert —or- - arimdee

subaidence-grd-rekated-damager—-Bocunenh-—bhese-meazuvres

in-gocerdanaa-with-7E8-634a¢5+

JUSTIFICATION:

This interpretation does not adequately reflect the
exception contained in Section 20-6~14(b) (1) of the West
Virginia Surface Coal Mining and Reclamation Act for

full-extraction mining methods that result in planned subsidence.




ITI. ALL UNDERGROUND MINES

J=~2D 2

Change to read as fcllows:

2. The depth to the ccal from the surface indicated by an

overburden isopach map or coal structure drawn on a Topographic

Map on contour intervals of 50' or less (this can be done on the

survey proposal map or separately} in acceordance with

7C.03(a) (4).

JUSTIFICATION:

The change provides the operator some flexibility. Either
method will provide the information reguired by the DNR.
Typically an "isopach" map 1is used to depict coal thickness
variations. The addition of "overburden" will clarify +that the

DNR is recuesting information on overburden thickness.




IV. ROCM AND PILLAR MINING WITH LESS THAN 80% EXTRACTION

J=2E 2

Delete the entire section and replace it with language
similar to +the federal regulaticn at 30 CFR 817.121{(g) as

follows:

2. Within a schedule approved by the DNR, Division of

Reclamation,the operator shall submit a detailed plan of the

underground workings. The detailed plan shall include maps and

descripticons, as appreopriate, or sicnificant features of the

underground mine, including the size, configuration, and

approximate location of pillars and entries, extraction ratios,

measures taken +o prevent or minimize subsidence and related

damage, areas of full extraction, and other information reguired

by the DNE, Division of Reclamation.

JUSTIFTICATION:

The proposed change provides the operator and the DNR with
more flexibility, and will allow for the application of more
appreopriate controls since they could be based upon actual

conditions reallized during the mining cperaticn.

The appropriate "measures taken to prevent oxr minimize

subsidence and related damage" will depend upon a combination of




factors. By requiring the operator to estimate all methods that
he will use to prevent or minimize subsidence cver a short term
rather than a 5-year term, the number of unknown factors would be
reduced, and would therefore, greatly enhance the ability of the

DNR to accomplish the intent of the Act.




V. LONGWALL MINING OR ROOM AND PILLAR WITH 80% RECOVERY OR

GREATER
J=-2E 1
Delete section in its entirety.

1. Bader—-oi--adiacont -t gl ~ seructures—and ~ranewabie
resouraee-tanda-demonstrate—whak-merheda-wili-be-uyacd-te
prevent-suksidence o -the-extent-technelogicaiiy-and
econemieniiy--feaaib-le- - causing-—material-—damage -or
redueing—theraltuce-—or—-reasenapiy--forcsceable drse-of
sgeh-——If--i4-—ta-ret-technelegienliy-and-economically

feasible-a~detaiied-ecxpianation-nust-be-inciuded-

JUSTIFICATION:

The DNR appears to have tazken the performance standard found
at. 7C.02(a}), West Virginia Regulations and incorporated it,
following some drastic modificaticon, inte Subsidence Control Plan

reguirements for longwall mining.




The major flaw in J-2E 1 is that it represents a total

disregard for the statutory exclusion of full extraction mining
from requirements to prevent subsidence. TLongwall mining, by
design, results in planned subsidence. The DNR canncot reguest a
demonstration of methods used to prevent subsidence when
utilizing longwall mining methods and be consistent with

legislative intent.

This problem, and the confusion inherent in all of the
subsidence-related regulations stems £from the fact that the
existing regulations fail to implement the language and intent of

the Act, specifically Section 20-6-14(b) (1).

Because of the failure to reflect the statutory exclusion of
Section 20-6-14(b) (1) of the West Virginia Act, the provision

should be deleted entirely.

If for some reason DNR should fail to recognize the validity
of the akove peosition, at a minimum DNR should rewrite the
provision to refer to "all measures technologically and
economically feasible to prevent subsidence causing material
damage". As now written, an operator would be reguired to
prevent subsidence tc the extent technolegically and econcmically
feasible. This proposed regulation differs from the statutory
language and the regulation being interpreted to prevent

subsidence causing material damage to the extent technologically

and economically feasible.




VII. ALL UNDERGROUND MINES

Delete paragraph in its entirety.

bise-adi-owrers-of propertys—and-residents-withim-+the aren
above-the-proposed-underground-workingsr—-Fhis-tigk~conid-be
tnetuded--onr-the -survey--or - mine--development——map —~inf
suffietentiy-iegiblies—-The-area- above -the undevrground wonks
skhaii-mean-sithin—the angle of draw bt -at-Ieagse— 50— fnom

any-coat-remevals . .

JUSTIFICATION:

Section 7C.0l requires that the operator notify owners of
property and residents at least six (6) months prior to mining

beneath his or her property or residence.

The requirement that a list of owners and residents be
provided to the DNR up to 5 years prior to mining beneath the
property or residence is unnecessary in view of the above

reguirement; and can serve no realistic purpose.

There 1s no authority within the Act or existing
regulations to provide this information as part of an

applicatiorn.




VIIT.

Change to read as follows:

Proposals to mine under or adésiseent within the angle of draw
relative to features or facilities indicated in section 7C.02({4d)
{i.e., churches, schools, public buildings, etc.) must be made in

writing.

JUSTIFICATION:

"Adjacent areas" are defined in Section 20-6-3(e) of the

West Virginia Act as:

"those land and water resources,
contigucus to or near a permit area,
upon which surface mining and recla-
mation coperations conducted within a
permit area during the life of such
cperaticons may have an impact.”
{emphasis added}.

The use of the word "adjacent," in terms of subsidence,
creates confusion because of the above definition, and the
historical use of the term "adjacent® relative to "permit areas".
It is important that subsidence planning include the areas within
the "angle of draw," which is a definable area and is generally
acceptable as a planning tool. Angle of draw should be used
relative to Subsidence Control Plans instead of "adjacent to".

This will provide necessary claritv to the provision.
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February 19, 1985

Director .

Department of Natural Resources
1800 Wasghington Street, Bast
Charleston, West Virginia 25305

Re: Proposed subsidence regulations

Dear Director Potesta:

SYE poe

S8 MONDNGAHELA BUILDING
F.C.BOX SIm
MARGANTOWHN, WEST VIRGINIA 268607

TELEPHONE [304) 292-72311
TELECOPIER 13Q4) 253-7318

Enclosed are the comments of the West Virginia

Coal Association on the above-captioned proposed regula-

tions.

GRG/mbd
enclosure . - B




WEST VIRGINIA COAL ASSCCIATION
COMMENTS TO DNR INTERPRETIVE. SUBSIDENCE
CONTROL PLAW REGULATIONS = _

GENERAL COMMENTS

The proposaed interpretive regulations for underground
mining subsidénce c¢dntrel plans centinue DNR' g fallure to
recognize the express statutory exception Ifor operators employ-—
ing m_“lng_Lecn3010g1es fhat "reguire planned subsidence in a
predictable and . controiled manner. Section 14(b)(1l) of the
West Virginia Surface Cogl Mining and Reciamation Act (7 Surface.
Mining Ret™) *ecuﬁres ogerapors to. 'adcpt measures consistent
with Kknown technol ogy in order to prevent subsidiaries cQus,nq
material damage to the extent. technologically and economically
feasibie .. -, except in those. instances whexe the Tlnlng
tecnnOIogy used requi res ~planned su951dence in a. 'orec¢c abie _ .
and controlled manmer."  QSM has ;mblemenbed federal statutory
language almost identical td Section 14 of the Su*face Mining
Act and provided. the. .operator with a clear chol ce between two

performance standards. Sectlon 817'121(a) of Tthe federal
requlations provides that: - .. -

The operator chall @ éither adopt measures

consistent with known . technology - which

prevent subsidence from _causing material
damage to the extent technologlcally 'and
economlcal;y feasible . ...; or adopt mi n;ng

technology which provides for plannea ‘subsgi—
dence in a ©predictable and controlled
manner. ~Nothing in  this .part shall be
construed to prohibit the standard methed or
room—and-pillar mining. ' ' -

DNR's current and proposed regulat*ons fail o .
adequately provide for full-extraction mining by requiring that =
an operator utilizing planned and controlled subsidence also
demonstrate what methods will be used to prevent subsidence
causing material damage. S :

It _ is not the West Virginla Ceal  Assoclation’s
position that -~ full-extraction . mining  1is exempt from all
environmental protection standards of the Surfacé Mining Act.
There are several _other environmental reaegquirements. appllcabLe
to full-extraction mining which are noxt subject to.the exception
that ensure achievement of The gbiectives of the Sur ace Mlnlng
Act.  For example, the submission of & subsidence control plan
demonstrating that planned and controlled subsidence will be
utilized in specified aTeas “acdcocmpanied by a description of
measures that will._be faken to :emedy any material damage that
may occur adequately addresses many envircnmental concerns.




Furthermore, special protection is given to vublic buildings
and facilities, whurches, schools, hospitals, or large impound-
ments that ensures that mining will not cause material damage
or reduce the foreseeable use of these areas. Finally, the
Directer has the authority to suspend mining under urbanized
areas, major impoundments or vpermanent streams if he finds
imminent danger tc the public. - :

The proposed regulations will . regquirs substantial
revisions in the mining plans of many operations and undoubtedly
have the effect of shutting down many operations currently
utilizing planned subsidence. . Much of the coal projected to be
mined by full- extraction metbods may never be recovered .since
the full-extraction method™ ”f*fhé"’only economical way of
removing ¢gal in certain areas. Coal that is mined in West
Virginia according to DHER's overly burdensome proposed regula—
tions will be saddled with a distinct economical disadvantage.
These results would be ZiIronic -in 1light of the fact that the
drafters of the Federal Surface Mining Act actually preferred
full-extraction mining. The drafters correctly believed that
subsidence occurring in a Planneéd and predictable manner was
preferable since the adverse effects could he corrected immedi-
ately by the operaior, whereas_subsidence. fron other methods is
citen more difficult to predict and must be prevented.

To aveoild this potential devastation of <the mining
industry in West Virginia, the prcposedm,redulatiops must be
revised to recognize the statutory exception for mining metnods'
that rely upon pTanned and controlled subsidence.

SPECIFIC COMMENTS

1
i

1.2. (Opticn 1) Relocate "intermittent or perennial

streams" to a new paragraph "E

(Option 2) Following the words "intermittent or
perennial streams" add the phrase "which
contribute significantly to. the long range
productivity of a water supply.” =

Raticonale: Intermittent or perennial streams are
not included. 'in the definition Tf "Renewable
Rescurce. Lands" located at Section 2.91 of the
Regulations. If DNR intends to bring intermittent
or perennial streams within the definition of
renewable resource lands by broadly interpreting
"geographical areas® then the modifying phrase
"which contribute significantly to the long range




-~

DrOddCulVlty of a water supply" must also be
included. — . , _

Delete "atg™.

Rationale: - This word is unnecessary and
repetitive since the phrase ‘“which ineclude but
may not be limited to" already indicates that the
list is not intended teo be all-inclusive.

2dd "as "set out in Section 7C.02{d8) of the
Regulations” following the wecrds "protected
structures” in the first sentence.

en the regulation

Rationale: As curréently writc
is unclear on what 1s meant by ‘'protected
structure”. B R '

Add "public" before "road" in the second sentence.

Rationale: The word "road" 1s unreasonably and
unnecessarily over-hroad.

Delete’ﬁetc“ from the second sentence and add the
phrase  "and cther. suructures typically shown on
USGS tomograpnlcal maps"

Raticnale: The word "et¢" 1s unnecessary for the
same reason as eXpressed " in  the comment +to
I.1.A. ._The phrase:concerning USGS topographical
maps 1s added because these maps are typically
used . for preparing permit applications and

generally contain all " of . the necessary
information. - ' :
Assuming ~that a '"significant agquifer" is an

aquifer "which contributes significantly toc the
long range productivity of a water supply” then
paragraph "C" 1s acceptable. : o

Rationaier Section 7C.03(a)(1) only regquires
that the survey identify structures and renswable
resource _.lands. In order +to have .aguifer fall
within the de__nleon cf "Renewable . Resource
Lands™ then he modifying phrase 'which
contributes signl;lcantly to “the long  range
productivity of a water supply” must be added.

"Add . "This infeormation can be . included by

reference in the PHC portion of the application”

Rationale: This information is already included
in the PHC portion of the application pursuant fo




i
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(|

Section 7A.02(2)(1). It is unnecessary to reépeat
this information in the subsidence. control plan
portion of the application.

Add  "Except for “those areas where planned

subsidence is wprojected as listed . in paragraph
IZ.1.," to the beginning of the first sentence.

=

ationale:  This is consistent with the statutory
requirement that operators adopt measures that
i1l prevent subsidence causing material damage
to the extent _technolcgically and econcmically
feasible or =adept mining metheds that utilize

planned ané controiled . subsidence. This is
precisely the manner in which the federal
regulations have dimplemented the . sratutory

regquirements. See 30 CFR §5784.20(b), 784.20(d).

Delete "an isopach map on contcur® and add in its

place "a map showing surface contours and bottom
of ¢oal contiours in" -’ - -

Rationale: An isopach is generally used to depict

coal _.thickness variations. It is extremely
difficult and cumbersome <fto .use an isopach to
depict =~ overburden _ thickness  variations in

anything but flat terrain. The information that
DNR needs "to ‘deteriminé the thickness of the
overburden can be more appropriately derived from
a map that shows ccal  contours with a surface
contour overlay.

This paragraph must be changed  to. provide for
more flexibility.

Rationale: This information can . be submitted
before mining begins, but cnly in a very general
fashion and with provisions for future changes if
necessary. For eXample thne operator could
propose that a certain percentage extractiocn
would be employed heneath structures; however,
the exact '‘location of the pillar or the exact
design cf the pillar could not be specified until
the cperation reached that area of the mine. The
detailed plan for an undercround mine necessarily
vrogresses on. the basis of the bhest information
at any point as the mining proceeds. A wide




range of unknown conditlions may be encountered
underground such as rcof and floor rock conditions
and potential —safety hazards . which necessarily
require that the operaticn have a high degree of

flexibility in development of the deéetailed mining.

plan. Therefore the Industry recommends that DNR
adopt an approach similar to. OSM's which recog-
nizes the need for flexibility and requires the
cperator to periodically update.: the general
information contained in the subsidence central
plan. See 30 CFR §817.121(g) which provides:

Within a schedule approved by the
regulatory authority, the operatcr.
shall submit .a detailed plarn of
the underground workings. The
detailed plair” $hell indlude’ mabs
and descriptions, as appropriate,
or significant features of the
underground mine, inciuding the
size configuration, and approximate
location of piliars and entries,
extraction ratios, measures aken
to. prevent or minimize- suD51dence
and related damage, areds: of full
extraction, "and other ‘information
required by -~ the  Regulatory .
Authority. Upcn regquest of the
operator, information submitted
with the detailed plan may be held
as confidential, in accordance
with the requlirements of. §773 13(d)
cf this chapter. . _ L

The above comment for paragraph "2" is even more
pertinent to the information required.in paragraph
"3, Although the operator can  predict the
anticipated extraction for secondary mining,
detalled .information 1is not . always obtainable
until "first” ‘mining is completed. . Conditions
discovered during "first” mining may allow +the
operator to safely extract more goal with
secondary mining than was originally predicted.
Hence, there should be a requirement for a general
description of secondary extraction ratics and
other plans for preventing subsidence. causing
material damage with a provision allowing Z£or a
periodic update. - S

The whole ©paragraph should be :deleted and
replaced with the following paragraph:




VI.

Under ~all ‘structures and renewable resource
lands within the angle ¢f draw the operator must
either: (1) describe what metheds will be used to
prevent subsidence causing material damage or
reducing the wvalue or reasonable foreseeable use
of such lands to the extent technologically and
econcmically £feasible; cr (2) demenstrate that
mining technology .  which provides £for planned
subsidence. In a predictable and controlled manner
will be utilized. ' -

o
=01

Rationale: The word adjacent is imprecise and
has been .replaced with <the phrase "within the
angle to draw" _which is. the area that. 1is
potentially vulnerable to subsidence. Furthermore
the paragraph has Dbeen changed £o clearly
implement the statutory exception for operators
utilizing planned subsidence that Is .controlled
and predicted.. . As writtén, paragraph V.1l1. 1is
contrary to Section 14 of the Surface Mining Act
and therefcre lacks statutory authority.

Delete subparagrapns 1, 2 and 3 and replace with
the following subparagraphs:

2 description of_ .the measures . to be taken in
order to repalr subsidence damage to structures
as specified in Sections 7C.02(b)(1)-(3).

Any other measures taken to .mitigate or remedy
any material damage or diminution in value or
foréseeable use that may occur due to expected
subsidence.

An  acknowledgment that 1f subsidence causes
material damage or reduces the valye or
reasonably Zforeseeable use of thé surface lands
then the operator shall restore the land to a
condition <capable of supporting uses 1t. was
capable of supporting befere subsidence
regardless of the right to subside.

When an applicant £feels 1t has the right to
subside, a copy of relevant ©portiecns of the
actual deocument providing the right to subside
must be 1inciuded. . .When the applicant has the
right to subside, subparagraphs 1 and 2 of this
section need rnot ke addressed. o i

Raticnale: This proposed revision ocf paragraphn
VI is necessary to more clearly reflect the




Hi

-

differences in restoration reguirements for land
and structures as set out in Section 7C.02(b).
Section 7C.02(b) reguires restoration of land
only when subsidence causes material damage or.
when subsidence reduces the value or reasonably
foreseeable use of the surface land. Furthermocre
the operater is only required to restore the land
to a condition capable of supporting uses it was
capable of supporting before subsidence. Although
DNR's proposed .paragraph VI incorporates Section
7C.02(b) by reference, Industry believes that some
of the Iimportant phrases contained in Section
7C.02(b) must be included in paragraph VI. Since
Section 7C.02(b) was already incorporated in DNR's
paragraph VI, the Industry’'s proposed revision
does not constitute a substantive change.

This paragraph should be deleted.

Rationale: The ccncerns addressed by this
requirement are adequately covered by the é-month
neotice -reguirement of ~ Section 7C.01. Therefore

this paragraph is unnecessarily repetitive and
without authority. . )
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Island Creek Coal Company RECEIVEDP

NORTHERN DIVISION

Drawer 75 DEPT AE NaTyper REgpn = -
CRAIGSVILLE, WEST VIRGINIA 26205-0075 ] _
Phone 304-742-5501 FER Tg 1985
P February 15, 1985 GFFIGE 0F . DIKECT .,

Mr, Ronald Potesta, Director

West Virginia Depariment of Natural Resources
1800 Washington Street East L -
Charlesforn, WV 25305 , .

Ee: .Connenﬁs_on Proposed Interpretive Rule for Underground Mining
Subsidsance Control Plans

Dear Director Potesta:

We have reviewad the provosed rule relative to subsidence control plans
for underground mining which was the subject of a public hearing on
February 11, 1985, We appreciate the opportunity to submit our cormments
cn this subject. :

The West Virginia Cogl Association, of which our company 1s & member,
has preparsd and subnitted comments on this rule, both In writing and at
the hearing. - We fully support and endorse the comments presented by the
association. Wa share the concern thet the nroposed rule dcoes not recognize
the statutcory exception for operations which will result in planned subsldencs
in a predictable and controlled ramner. Additionally, we weuld like the
fellowing speclific comments to be consildered.

We would point out that longwall mining 1s not the only type cf cperation
which results in plarmed, predictable, and controlled subsidence. Room and
piller mining with secindary plllar removal 1s another mining technique which
should be recogrnized as subject to the same statutory exception. Further,
we would polint out that the Tederal and state statutes both specificaily
provide that the standard method of room and pvilllar mining 1s not to be
prohibited. We are congermed that the proposed rule would inevitably result
in Just such vrohibition as Congress made clear was not to hepoen.

The preoposed rule, in section VI.1, requires that all mines submit
"z descriptlion of the measures to be taken in order to repalr subsidence
damage as specified in 7C.02(b)". TFurther, in section VI.3, it 1s stated
that "the applicant must acknowledge surface lands shall be repaired in
accordance with 7C.02(b) regardiess ¢f the right ¢c subside". As the Ceoal
Assoclation points out, the existing regulation fails to track the language
and intent of the statute, and section VI of the proposed rule goes even further
by falling to correctly ﬂnuern”et or apply the aopareru Intent of the currenu
regulation. —
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WV Dept. of Natural Resources
February 15, 1985
Page 2 '

Section 7C.02(b) of the Wes: Virginia Surface Mining Regulations states,
in oart: ,

"Each person who conducts underground mining which results in
subsldence that causes material damage or reduces the value or
reasonably foreseeable use of the surface lands shall restore
the land to a condition capable of supporting uses 1t was
capable of supporting before subsidence,"

This regulation requires restoration of the land surface subsequent to
subsidence in three cases, which are:

(1) 1f material damage 1s caused by subsidence;

(2) 1if subsidence reduces the value of the surface lands; or

(3) 1f subsidence reduces the reasonably foreseeable use
potential of the surface lands

The term "material damage" 1s not defined by West Virginia law or
regulation. However, a dictionary definition and acceoted usage of the

word "material" in thils context is "having real importance or great consequences”,

In consideration of the remote and undeveloned nature of lands at the location
of many mines in the state, and the very limited uses made of the surface, 1t
is clear that the minimal surface effects which could -occur due to subsiderce

from operations so located have no real importance, and the consequences are
insignificant. -

It se to be the intent o on VI to require restoration of surface
lands reg5%g%EEE—EE“TfETEiféﬁfﬂaﬁésiggl;EET-Iﬁﬁbrtance or significance of the
subsidence lmoacts (i.e. whether the damage 1s material or not), and regardless
even of private property ownership and contractual rights. If this is the

case, we strenuously object. Such a position is illogical, unreasonable, and
totally unsupported by the language or intent of the statutes.

The requirement to restore all surface lands wlll undoubtedly result in
closure of many operations and in de facto prohlbltion of mining of extensive
and otherwise recoverable reserves, The fact that the importance of sub-
sidence 1s relative to the nature of overlylng lands, rescurces, and structures
cannot be ignored. Subsidence which occurs in remote and undeveloped areas
characteristic of so much of the lands overlying underground mines in this
state cannot logically be treated in the same fashion as that which occurs
under population centers or intensively utilized suface lands.

The value of remote and undeveloped surface lands will not be reduced by
underground mining operations, nor will any existing or reasonably foreseeable
uses of the land be reduced or negatively affected. The lands are most often
unmanaged woodlands, and this is likely to remain the highest and best use.
Minor surface effects due to subsidence wlll not negatively affect this use
potentlal or value. A proper Interoretation and application of the regulations,
as outlined above, does not require restoration of the land surface overlying
all mining operations with respect to subsldence effects

7

\
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WV Dept. of Natural Resources ,
February 15, 1985 - e
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Fina’ly, we would emphasize our agreement with <he WVCA commen: to the
effect that 1t is totally irappropriate tc zlicw this issue $o cause 3
re-cpening of public comment and appeal provisions for existing cperations.

Again, we thank you for this opportunity to ccmment. We trust that
these rules will be finalized and implemented only after careful and thorough
consideration, and after the defects in language and intent have been corrected.

Sincerely yours,

Stephen C. Keen, PE . }
Manager of SZngineering

SCK/op




WEST VIRGINIA MOUNTAIN STREAM MONITORS
POST OFFICEBOX 170
MORGANTOWN, WEST VIRGINLIA 26305

February 18, 1985

Mr, Wiliiam Chambers

West Virginis Department of Natural Resources
1800 Washingtcn Street, East—-—-Rcom 322
Charleston, West Virginia £5305

Dear Mr. Chambers,

Enclosed please find the comments of WV Mountain Stream
Monitors on the proposed Iinterpretive regulation rule fer
Underground Mining Subsgidence Control Plans. MSM is pleased that
the DNR has taken this step and we make these comments in the
spirit of supporiing strong and effective regulaticn which
protects the public and complies with the law.

We would like to be kept informed of any develOpments as
they occur in the process of adopting this rule.

Sincerely,

ﬂlciwmfb 52. CﬁJJQHA;j::;_'
Hichard 8. diPretoro, LLS

President and Secretary of the Board




COMMENTS

on

PROPOSED INTERPRETIVE REGULATION RULE for
UNDERGROUND MINING SUBSIDENCE CONTROL PLANS

Submitted by West Virginia Mountain Stream Monitors

These

February 18, 1285

comments will follow the structure of the proposed

interpretive rule without reproducing its parts here.

I. ALL UNDERGROUND MINES

1.

Survey - An enlarged photocopy of a USGS topographic
guadrangle will automatically omit any stiructures
built after its latest photorevision, It is
important that occupied dwellings be located on the
mine maps by actual field surveys, with horizcntal
bearings and distances and vertical distances from
dependable and publicly accessible control points
included on the map. This is necessary for citizens
to be able to protect their interests.

It might be desirable to specify a time period
which these projections are supposed to cover,

A, We are very pleased to see intermittent streams
listed as renewable rescurce lands.

C. The word "significant'" needs definition, We
feel +that any geologic unit which meets the
definition of an aguifer (capable of
transmitting water in usable guantities to
wells and springs) is significant.

II. LONGWALL MINING OR ROOM AND PILLAR WITH 80% RECOVERY OR
GREATER | ' ' -

1.

We feel that whatever angle of draw is proposed,
supporting data should be included. This data
should be in the form of actual field measurements
tied 1in to dependable and publicly accessible
control points. It is necessary for the data +to
be independently verifiable in order for citizens
to be in a position to protect their interests.

It 1s worth noting that neither longwall
mining or room and pillar with pillar extraction
is a total extraction method and neither produces
80% or greater recovery ratios over the entire
mine area. Any type of mining, including room and
pillar without second mining, can be shown to be a
high percentage extractiion method if the area of
calculation is selected to show that result. It
is precisely the coal that is left +that causes
many of the problems in these '"total extraction”
methods.




ITT.

VI.

VII.

ALIL, UNDERGROUND MINES

4., All diamond drill core logs and other site-specific
lithologie data should be inciuded in the plan.
Once again, this Is to enabkle citizens to
independently verify conclusicns stated in the pilan
by examining the original data. No third party can
evaluate conclusions which have a bearing on his
interests without examining the original data.

ALL UNDERGROUND MINES

1., 2. When applicant does not have the 'right to
subside', it is wilfully negligent to plan to
do so.

ALL UNDERGROUND MINES

If the 1ist of property owners and residents 1is not
included on “the survey or mine development map, it
should be c¢learly keyed in to symbeols on the map which
allcw didentification of each such owner or resident.
Surface property boundaries should be shown on the map,.




February 14, 1985

Mr, Willlam E. Chambers ) _.
Assistant Chief _

Division of Reelamation _

Department of Natural Resources

State Capitol -

Charleston, West Virginia 25305

Re: Comments on proposed interpretive rule:
underground mining subsidence control
plan

Dear Mr. Chambers:

In response to the publiec notice of hearing and to amplify my oral comments
made at the hearing on February 11, 1985, I wish to submit the following points for
your review:

1. Section (1) of the proposed regulation, as well as sections II(1), IV(2)
and VIII all propose to use 15° as the minimum assumed angle of draw. As shown in
exhibit 1 to these comments, the angle of draw in eastern coalfields varies from 15 to
35 degrees with an average angle of 25 degrees. Sinece in some instances the angle
can reach 26 degrees or more for longwall mining and 33 degrees for room and pillar
method, the act's requirement that regulations be "directed toward the surface effects
of underground coal mining operation”, § 20-5-14(a) requires the striking of the 15°
angle of draw and its replacement by at least the 25° agverage angle of draw. It's
impossible to regulate surface effects if the minimum angle accepted without contrary
supporting information is 10° less than the average angle reported in the technieal .
literature. _ ; '

2. The reason for the existence of this regulation is the Brookover case,
where the eircuit court required submitial of g subsidenece control plan by an operator
who received his permanent program permit before the Mareh 1983 regulations became
effective. Many of these operators, who will be required to submit subsidence control
plans under this interpretive regulation, have not previously submitted probably
hydrologic consequences statements or cumulative impact assessments as required dy §
20-6-10(a)(11). If simply signing a letter promising to obey the March 1983 regulation
wasn't adequate for purposes of the subsidence eontrol plan, it's similarly inadeguate
for these other two items. DNR should follow this interpretive rule with another
requiring submittal of those items by previously permitted operators.

3. The argument raised by Mr. Gorrell on behalf of the West Virginia
Coal Association in the Brookover case was that longwall mining is exempted from the
subsidence control provisions of the act and regulations. At the hearing, his emphasis




. Mr, William E. Chambers | Page 2 February 14, 1885

seemed to shift to a claim that the legislative history "favored longwall mining®” and
that therefore this proposed regulation should do likewise,

One answer to these arguments is that § 20-8-14(bX1) nowhere utters the
words "longwall mining". To take advantage of the limited exeeption to the
requirement of adopting preventative measures, the statute requires the operator to
make a showing that longwall mining is in faet at this site, going to have predietable .
and controlled subsidence. The information requested in the proposed rule is necessary
to make such a determination.

Thank you for the opportunity to submit these comments.

Sincerely,

John Purbaugh
Attorney at Law

JP:erh

ce: dohn MeFerrin, Esquire

PS .~ //}7’?/ W&;/@ address
s Ay Bor/064 - -
/fé-nngWlqué,ﬂ%




cphibit 1

"The caving angle...varies from 15 to 35 degrees with an

average angle of 25 degrees.” Svyd 8. Peng and S.L. Cheng

Evaluation c¢f Surface Subsidence Potential Due to Undexground Coal
Mirning at Upper Shavers Fork, Monongahela Natipnzl Forest, Randolph/

Pocahontas County, WV, p.5

Tzble 1l For Eastern coalfield, the angle of draw is

Longwall ' 21-26°
Room and ZPillar 26-33°
Peng's references:
Longwall: Xohli, K.K. and Peng, S$.8., Surface Subsidence Due

tg, Underground Longwall Mining in the Northern
Appalachian Coalfield. 1280 AIME Annual Meeting,
Las Vegas, NV, Prepring No. 80-33. o

Room and Pillar: ~Kohli, X.K. and Peng, S.S5., 1980, Sub- -
sidence Experiences in the Room and Pillar
Mines of the Northern Avvalachian Cocalfield.
Polish-American Conf. on Ground Contrel in
Room and Pillar MPning, SIU,Carbondale, I11l.
4
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NEIDA

COAL COMPANY, INC. RT.2 BOX 72, SUTTON,¥WV 26501 PHONE ( 304 )765-7338

February 13, 1985

Dr. Willis Hertig, Director

Department of Natural Resources

Room 322 — B

1800 Washington Street -
Charleston, WV 25305

RE: Proposed interpretative regulation rule ior Underground Mining
Subsidence Control Plans

Dear Director Hertig:

In regard to the zbove referenced rule, we wish to make the following
comments for inclusion into the public hearing record. We support the
positlon as stated by the West Virginia Coal Assoclatlon, generally
and offer the following comments specifically:

1) J-2A-1(B)- additional clarification should be provided for the definitiom
of roads, water distribution lines, and utility buildings. In our opinion,
roads should be limited to public roads and not include individual rights-
of—way. Water distribution lines should be limited to public water

system lines. Utillity buildings should be dgflned by a minimum size

so as to exclude small miscellaneous structures such as wood sheds,

small outbuildings, outhouses, etc. Impoundments should be llmlted in

size so as to exclude the small farm ponds. -

2y J-2A-1 (D)~ Water supplles should beﬁllmited to. domestlc supplles
in service. ) . LI oL = T=— . - St

We appreciate the opportunity to comment on these proposed regulations.
Thank you for your consideration.

B.K. Blemkenship 7
President
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State.of West Virginia
Department of Natural Resources
Division of Reclamation

1800 Washington Street, East
Foom 322

Charleston, West Virxginia 25305

Re: Comments on Interpretative Regulations-
Underground Mining Subsidence Control Plan

@

Gentlemen: VIRt g

Enclosed herewith for f£filing as part of the record are
comments in response to the interpretative regulation filed wi¥&9 ~
the Secretary of State on January 9, 1985, entitled "Underground
Mining Subsidence Contrel Plan."

Please note that these comments, filed on behalf of 014
Ben Coal Company, are intended to replace comments mailed #o your
office by 0ld Ben Coal Company dJdated February 15, 1985, The
comments sent on February 15 inadvertently did not include a
paragraph which appears in the attached document. Accordingly,
please discard the previous comment in lieu of the enclosed.

Sincerely,

@gmmﬂ\

Timothy M, Miller
TMM:nb

Enclosure

1
23 €}

i




QLD BEN COAL COMPANY
333 West Vine Street
Lexington, Kentucky 40507
(606)253~3300

February 18, 19285

State of West Virginia
Department of Natural Rescurces
Division of Reclamation

1800 Washington Street, East
Charleston, West Virginia 25305

Re: Comments on Proposed
Subsidence Control Regulations

Gentlemen:

0ld Ben Coal Company, who operates an underground coal
mine in Mingo County, West Virginia, submits these comments on
the proposed interpretive regulation titled "Underground Mining
Subsidence Control Plan®.

The introduction +to the proposed regulation, "General
Section”, states that the existing regulations are vague.

0ld Ben agrees that the existing regulations need
clarification; not only those dealing with the Subsidence Control
Plan, 7C.03, but also the other regulations in Part 7C. The
existing regulations fail to expressly recognize the statutory
exception for planned subsidence, and the interpretive regulation
compounds the problem by further ignoring that express statutory
exception. We will address these items below.

The existing Regulation 7C.02(a) does not conform to
§20-6-14(b) (1) of the West Virginia Code because it does not
expressly provide the exception for planned subsidence from the
regquirements to adopt subsidence prevention measures.
§20-6-14(b) {1) states that an operator shall:

Adcpt measures consistent with known tech-
nology in oxrder to prevent subsidence causing
material damage to the extent technologically
and economically feasible, maximize mine
stability and maintain the wvalue and rea-
sonably foreseeable use of overlying surface
lands, eX¢épt in those instances where +the
mining technology used regquires planned
subsidence in a predictable and controlled
manner: Provided, that this subsecticn does
not prohibit the standard method of room and
pillar mining; (emphasis added)




Section 20~6-14 was passed as part of the package of
legislation for West Virginia to obtain approval of its surface
mine regulatory program pursuant to the Federal Surface Mining
Control and Reclamation Act of 1977 ("SMCRA"). The language of
§20-6=-14 is virtually identical to its federal counterpart,
§516(b) (1) of SMCRA. -

The intent of §516{b) (1) and §20-6-14(b) (1) was to
minimize subsidence effeféts to the extent technologilcally and

economically feasible. One characteristic of subsidence which
disrupts land uses is its unpredictable occurrence in terms of
time and lecation. The only effective method to  prevent.

subsidence is to leave sufficient mineral in place for permanent
support. However, some mining methods provide for total ex-
traction and planned subsidence, i.e. longwall mining. Congress
recognized there were mining methods which resulted in subsidence
occurring at a predictable time in a relatively uniform and
predictable manner. Thus Congress expressly exempted mining
methods using planned subsidence from the general obligation of
subsidence prevention measures.

It was never the intent of Congress in enacting SMCRA
to legislate against total extraction mining methods. Congress-
man Morris Udall, a prime sponsor of SMCRA, made the following
statement concerning the prevention of subsidence:

The House Bill contemplates rules to prevent
subsidence to the extent technoleogically and
economically feasible". The word prevent led
to fears expressed. . . that the effect would
be to outlaw longwall mining with its obvious
subsidence . . . In fact, the bill's sponsors
censider longwall mining ecologically pref-
erable, and it and other methods of. con-
trolled subsidence are explicitly endorsed.”
See 123 Congressional Record H22731.

Although West Virginia state law expressly excepts
planned subsidence, the existing regulations do not. The regu-
lations appear to require a subsidence contrel plan to contain
measures to prevent subsidence to the extent technologically and
economically feasible even 1n areas where planned subsidence will
occur. The existing regulations and the proposed interpretive
regulation should be clarified to expressly state the statutory
exception contained in both the federal law and the state law.
An example of how this could be done can be seen in 30 CFR
§§784.20(d) and 817.121(a) wherein the federal regulations
clearly provide the operator the option to adopt measures <o
prevent subsidence or to adopt a mining method which provides Zor
planned subsidence. ; o

The proposed interpretive regulation continues the
problem by ignoring the statutory exception. §II(3) and §VI{l)
request the operator to identify the areas where measures will be




taken to prevent subsidence and toc state what those measures will
be. Such a reguirement is meaningless where subsidence is
planned. It i1s in direct conflict with the titles of §8II and V
which address £ull extraction. The interpretive regulation adds
to the confusicn on the requirements of 7C.03 rather than clari-
fying it., The precpesal shculd ke changed te allow focr an cption
as provided for in 30 CFR §§784.20(d) and 817.121(a}.

Moreover, we submit that DNR lacks statutory aunthority
under West Virginia law to finally adopt interpretative regu-
lation §V.1, as proposed, to the extent that section would apply
to mining operaticns causing planned subsidence. Section
20-6-14 (b} {1} cf the West Virginia Code excepts mining operations
causing planned subsidence from the subsidence prevention re-
guirements therein. Proposed interpretative regulation §V.I1.
appears to require all mining operations, including those causing
planned subsidence, to describe in a Subsidence Control Plan
measures for preventing subsidence damage. As 1t 1s clear that
DNR lacks authority under §20-6-14 (k) (1) to regulre operations
causing planned subsidence to prevent subsidence damage, DNR
gimilarly lacks authority under §20-6-14(b) (1) to reguire those
operations t¢o explain how they will prevent subsidence damage 1in
a Subsidence Control Plan.

Finally, 0Old Ben Coal Company guestions the need for an
interpretive regulation intended to clarify an existing
regulation where that interpretive regulaticon con its face cannot
accomplish the purpose stated. It appears that the only purpose
the interpretive regulaticn accomplishes is, in fact, a
restatement of the existing regulations in Section 7C. If the
Department wants to clarify the reguirements of a regulation,
that can be accomplished by a policy statement or in this case by
changing §J~2 of the DR14. The DR14 could be used to state what
information will suffice Zfor compliance. This interpretation
could be easily accomplished by changing the form, Presently,
§J-2 of the DR14 restates the regulation verbatim. It gives very
little assistance or interpretive guidance and, of course, as
discussed herein, does not reflect the exception provided in both
the federal and state law for mining technigues regquiring planned
subsidence,.

We appreciate the cpportunity to submit comments.
Respectfully submitted,

OLD BEN COAL COMPANY

E. W. Cunningham, Manager
Environmental Affairs
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333 West Vine Strest » Lexington, Kentucky 40507 « (606)253-3300 « Telex: 910-897-0485 pd

February 15, 1985

State of West Virginia
Department of Natural Resources
Division of Reclamation

1800 Washington Street, East
Charleston, W 253305

Re: Comments on Proposed Subsidence
Contrel Regulations

Gentlemen: -

014 Ben Coal Company, who operates an underground ccal mine in Mingo County,
West Virginia, submits these comments on the proposed interpretive regulation
titled "Underground Mining Subsidence Control Plan”.

The introduction to the proposed regulation, "General Section”, states that
the existing regulations are vague,

Old Ben agrees that the existing regulations need clarification; not only
those deallng with the Subgidence Control Plan, 7C.03, but also the other
regulations in Part 7C. The existing regulations fail to expréssly recognize
the statutory exception for planned subsidence, and the interpretive regulaticn
compounds the problem by further ignoring that exXpress statutory exception. We
will address these items below.

The existing Regulation 7C.02(a) does not conform o g820-6~14(bk){1) of the
West Virginia Code because it does not expressly provide the exception for
planned subsidence from the requirements to adopt subsidence prevention
measures. B20-6-14(b)}(1} states that an operator shall:

Adopt measures consistent with known technolegy in order to
prevent subsidence causing material damage to the extent
technologically and economically feasible, maximize mine
stability and maintain the value and reasonably foreseeable
use of overlying surface lands, except in those instances
where the mining technology used requires planned subsidence
in a predictable and controlled manner: Frovided, that

this subsection does not prohibit the standard method of
room and pillar mining; (emphasis added)




Section 20-6-14 was passed as part of the package of legislation for West
Virginia to.obtain approval of its surface mine regulatory program pursuant to
the Federal Surface Mlnlng Control and Reclamation act of 1977("SMCRA"). The
language of §20-6-14 is virtually identical to its federal counterpart,
2316(b) (1) of SMCRA.

The intent of F516(b)(1) and g820-6-14(b)(1l) was to minimize subsidence
effects to the extent technologically and econcmically feasible. One charac—
teristic of subsidence which disrupts land uses is its unpredictable occurrence
in terms of time and location. The only effective method to prevent subsidence
is to leave sufficient mineral in place for permanent support, However, some
mining methods provide for total extractian and planned subsidence, i.e,
longwall mining. Congress recognized there were mining methods which resulted
in subsidence occurring at a predictabple time in a relatively uniform and pre—
dictable manner. Thus Congress expressly exempted mining methods uzsing planned
subsidence from the general obligation of subsidence preventlon measures,

It was never the intent of Congress 1n enacting S8MCRA to legislate against
total extraction mining methceds. Congressman Morris Udall, a prime sponsor of
SMCRA, made the following statement concerning the prevention of subsidence:

The House Bill contemplates rules to prevent subsidence
to the extent technologically and economiczlly feasible'.
The word prevent led to fears expressed ... that the
effect would be teo cutlaw longwall mining with its
obvicus subsidence,.. In fact, the bili's sponsors
consider longwall mining ecologically preferable, and it
and other methods of controlled subsidence are explicitly
endorsed,” See 123 Congressional Record H22731. '

Although West Virginia state law expressly excepts planned subsidence, the
existing regulations do not. The regulations appear to require a subsidence
control plan to contaln measures to prevent subsidence to the extent technolog-
ically and econcmically feasible even in areas where planned subsidence will
occur, The exlsting regulations and the proposed interpretive regulation should
be clarified to expressly state the statutory exception contained in both the
federal law and the state law. An example of how this could be dcne can be seen
in 30 CFR 8§784.20(d) and 3817.121(a) wherein the federal regulations clearly
provide the operator the option to adept measures to prevent subsidence or to
adopt a mining method which provides for planned subsidence,

The proposed interpretive regulation continues the problem by ignoring the
statutory exception, 8&II{3) and gV(1) request the operator to ildentify the
areas where measures will be taken to prevent subsidence and to state what those
measures will be. Such a requirement is meaningless where subsidence is
planned. It is in direct conflict with the titles of §§IT and V which address
full extracticon. The interpretive regulaticn adds to the confusion on the
requirements of 7C.03 rather than clarifying it. The proposal should be changed
to allow for an option as provided for in 30CFR §3784.20(d) and 817.121(aj.




Finally, 0Old Ben questions the need for an interpretive regulation intended
to clarify an existing regulation where that interpretive regulation on its
face, cannot accomplish the purpose stated. It appears that the only purpose
the interpretive regulation accomplishes is, in fact, a re-statement of the
eXisting regulations in Section 7C. If the Department wants to clarify the
requirements of a regulation, that can be accomplished by a policy statement or
in this case by changing Section J-2 of the DR-1l4. The DR-14 could be used to
state what information will suffice for compliance. This interpretation could
be easily accomplished by changing the form., Presently Section J-2 of the DR-14
restates the regulations verbatim, It gives very little assistance or interpre-—
tive guidance and, of course, as discussed herein does not reflect the exception
provided in both the federal and state law for mining technlques requiring
planned subsidence,

We appreciate the opportunity to submit comments,

Respectfully submitted,
QLD BEN COAL COMPANY

S I Arirsfr

E. W. Cunningham
Manager of Envirommental aAffairs




Joseph M. Richards Consolidation Coal Company
Executiva Vice Prasident - Operations Consol Plaza
Pittsburgh, Pennsylvania 15241
{412) 8314375

CERTIFIED MATIL - -
RETURN RECEIPT REQUESTED

February 14, 1985

West Virginia Depariment of
Natural Resources

1800 Washington Street, East
Room 322

Charleston, West Virginia 25305

Gentlemen:

Consolidation Cocal Company (Consol) respectfully submits the
following comments on the proposed interpretive rules for
underground mining subsidence control plans as identified in
a recent notice released by the West Virginia Department of
Natural Resources, We ask that these comments be considered
and made part of the official record.

Consol 1s West Virginia's largest coal producer. .In 1984
Consol produced over 28 million tons of coal in the state,
almost all of it by underground mining methods. Consol is
tha state’'s largest user of longwall mining systems. We
currently have 18 longwall units in-place in West Virginia.
As a company, Consol is firmly committed t¢ longwall mining.
It is the safest and most productive methed ¢f deep mining
coal, and like cther full recovery mining metheds, it leaves
the surface in a permanently stable condition on complation
of mining.

Consol comments are divided intco three parts, The first part
addresses the failure of these proposed rules to recognize the
exemption for full extraction mining as contained in 20-6-14
() (1) of the West Virginia Surface Coal Mining and Reclamation
Zct (Act). The second part reviews our specific concerns with
the procedures and reguirements addressed in these proposed
rules. The third part contains suggestions regarding the
submission ¢f subsidence control plans pursuant to these pro-
pesed rules, ;

PART ONE - FULL EXTRACTION EXEMPTICN

Sections J=2C (II.3) and J=2E (V.l) require operatecrs to show
how they will prevent subsidence causing material damage to or
reducing the value of structures and renewable resource lands
in full extraction areas. This includes areas where they
would be using longwall mining systems or utilizing room and
pillar mining with 80% or greater recovery. The prevention of
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West Virginia Department of
Watural Resources
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subsidence in these cases is completelyv contrary to the Zct.
Section 20-6-14(b) (1) of the Act specifically excludes areas of
planned subsidence from these regquirements. The Act states:

"Adopt measures consistent with known technoleogy in order to
prevent subsidence causing material damage to the extent
technologically and ecconomically feasible, maximize mine
stability and maintain the walue and reasonable foreseeable
use of overlyving surface lands, except in those instances
where the mining technology used requires planned subsidence
in a predictable and controlled manner: provided, that this
subsection does not prohibit the standard method of room and
pillar mining;" {emphasis added)

Conscol does not construe the statutory language as exclusiocnary
from all subsidence related reguirements. Indeed, operators
utilizing planned subsidence would still have to meet apprlicable
regquirements pertaining to mapping and supplying environmental
information. The real gquestion is whether the proposed rules
have anv statutory basis to reguire the operator to prevent
subsidence, We believe they dc not, Even absent any statutory
basis, DNR's thinking seems to be seriously flawed when these
proposed rules are compared to DNR's existing permanent program
rules (7C.03(a) (3}} and the revised federal permanent program
rules preomulgated by the Office of Surface Mining on June 1,
i983. O0sM's rule states:

"§784,20 Subsidence control plan ... the application shall
include a subsidence control plan which shall contain the
following information:

(d} Except for those areas where planned subsidence is
projected to bhe used, a detailed description of the
subsidence control measures that will be taken to prevent
or minimize subsidence..." {emphasis added)

OSM explains thé'meaning of this rule in the preamble support on
page 24641 (FR 6/1/83 Vol.48, No.l106):

"Paragraph (d) of the final rule requires, except for those
areas where planned subsidence is prcjectaed to be used, a
detailed description of the subsidence contrel measures that
will be taken to prevent or minimize subsidence or
subsidence-related damage, ..." (emphasis added)

I+t further states:

"... The final rule recognizes two types of mining: Mining
operaticns that propese te use planned subsidence, and those
operations that propose to use mining technigques to prevent
or minimize subsidence and subsidence-related damage. For
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those operations that plan to comply with the performance
standards by preventing or minimizing subsidence, it is
important for the regulatory authority to understand what
measures will be used to acccomplish that goal." (emphasis
added)

Section 817.121(a) of the same federal rules carries this idea
further: o

"§817.121 Subsidence control.

(a} The operator shall either adopt meagures consistent
with known technology which prevent subsidence from causing
material damage to the extent technologically and
economically feasible, maximize mine stability, and maintain
the value and reasonably foreseeable use of surface lands:
or adcpt mining technology which provides for planned
subsidence in a predictable and controclled manner. Nothing
in this part shall be construed +tc prohibit the standard
method of rocm—and-pillar mining.® {emphasis added)

The preamble on page 24643 details the intent of this language:

"Paragraph (a) implements Section 516 (b) (1) of the Act. It
regquires the underground mine operator to adopt measures
consistent with known technclogy to prevent subsidence
causing material damage to the extent technoleogically and
econcomically feasgible, to maximize mine stability, and to
malntain the value and reasonably foreseeable use of surface
lands. As an alternative, the operator may adopt a mining
technology which causes planned subsidence to occur in a
predictable and controllied manner." (emphasis added)

West Virginia rule 7C.03(a) (3) seems to closely track this
federal concept by stating:

"(a} Each application shall include a subsidence control
plan which includes the following:

(3) The location and extent cf areas in which planned
subsidence is projected, including anticipated effects;
and those areas in which measures will be taken to
prevent or minimize subsidence and related damage,"

It seems guite obvious that this state rule, which was supposed
to mirror Section 784.20 of the federal rules wants two distinct
areag identified in the subsidence control plan. The first are
theose areas where planned subsidence is projected and the second
are the non-planned subsidence areas where measures will be taken
to prevent or minimize subsidence.
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The current proposed rules totally leose sight of these objectives
by requiring in J-2E(V.1l) that a longwall mining operator

"... demonstrate what methods will be used to prevent
subsidence..." :

We wonder how we can be asked to prevent subsidence when
utilizing a technigque that results in planned subsidence.

Viewing the importance of longwall mining to the West Virginia
coal industry and to the state's economy, it is imperative that
these proposed rules embrace full extraction mining in the same
fashion that Congress did when it drafted the federal Surface
Mining Control and Reclamation Act. The intent of Congress is
clearly illustrated by a review of House Report 95-218,
Congress' interest was not to prevent subsidence in any absolute
sense. Indeed, Congress viewed planned subsidence as a control
measure, the same as leaving coal in-place. Either measure
protects the value and use of the surface lands. House Report
No. 85-218 states in part on page 126:

"...It is the intent of this section to provide the
Secretary with the authority to require the design and
conduct of undergrcund mining methods to control subsidence
to the extent technologically and economically feasible in
crder to protect the value and use of surfacé lands. Some
of the measures available for subsidence control include:

(1) leaving sufficient original mineral for support;:

(2) refraining from mining under certain areas except
allowing headings to be driven for access to adjacent
mining areas, or

(3} causing subsidence to cccur at a predictable time and
in a relatively uniform and predictable manner. This
specifically allows for the uses of longwall and other
mining techniques which completely remove the coal."
(emphasis added)

As a contreol measure planned subsidence protects the value and
use of the land. Given the Congressional mandates that clearly
promote full extraction mining, given the similar language of
516 (b) (1) and 20-6-14(b) (1) of the federal and state laws and
given West Virginia rule 7C.03(a) (3), there is no:basis for.
proposing a rule that clearly contradicts the intent of each
overriding document. The language of J-2E, (V.1l) must be deleted
and J-2C(II.3) revised as shown below.
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PART TWO - BROPOSED CHANGES

The following comments address specific points c¢f the proposed
rules, Suggested additions are underlined, deletions are
bracketed.

o J-2A (I.1,A)

Change to read:

Tdentify all renewable resource lands which could be
materially damaged or whose reasonably foreseeable use could
be diminished if affected by subsidence. Renewable resource
Tands include Ut may not be limited to: agriculture or
pasture lands, intensively managed commercial forests,
streams which contribute significantly to the long range
productivity of a water supply [intermittent or perennial
streams] and public use lands. [etc.]

Justificaticn

Two significant changes are suggested for this paragraph. The
firgt limits the identification of renewable resource lands to
only those which will be materially damaged or otherwise
affected. This is necessary to track the approach used by 05M
in Section 784.20 of their revised permanent program rules which
reguire identification of only those areas likely to be affected.
Further, without this new language, the "nc material damage"
determination reguired for (I.2) of the proposed rules cannot be
made. OSM states in the preamble (15074, Vol. 44, No. 50) to
their original 3/13/79 rules Zor Section 784.20 (which was
essentially unchanged in the revised rules); "The applicaticn
must contain an analysis of whether or not there are structures
or renewable rescurce lands which would be damaged if
subsidence...should occur." This proposed rule wants all
renewable regource areas identified which goes beyond 0OSM
requirements.

The second change deletes the stream language and inserts
language consistent with the regulatory definition oI renewable
resources found at §2.91 of the West Virginia permanent program
rules. Most intermittent and scme perennial streams do not
contribute significantly to a water supply and therefore could
not be classified as a renewable resource. We do support showing
streams on the maps required for this subsidence controcl plan as
shown by cur suggested addition (E) below.

o J-2a (I.1.B)

Chance to read:

All surface features [structures] identified EX [for] use.
[ {(including all protected structures)]. BSurface features
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include occupied dwellings, publiic buildings, impoundments,
cemeteries, coal refuse disposal areas, publlc roads and
other structures typically shown on USGS Topographic Maps.
[Structures shall include but not be limited t¢ roads, hicgh
tension power lines, dwellings, gas cocllecticn ... coal
refuse piles, etc.]

Justification

These changes are necessary to more appropriately define what
surface features must be identified., All the suggested terms
except public road, which is self-explanatory, are defined in
Secticn 2 of the WV permanent program rules. The use of anvthing
but clearly defined terms will create confusion and hinder the
application process. As an example, the proposed use of the term
"roads" embraces the gamut between an interstate highway and an
cvergrown and abandoned right-of-way. OCur suggestion clearly
limits the effort to state maintained public roads. Additionally,
USGS maps should be specified since they provide the hasis for
surveys and they are routinely used for preparing permit
applications.

o J=2A (I,1,E)

Add this new section:

E. Intermittent and perennial streams

Justification

This picks up the deletion of the above language where it
occurred in Section (A). Consol has no problems with showing or
identifying these streams on cur survey maps. These terms are
defined in Section 2 of the WV Permanent Program Rules. They
are not however renewable resources as defined in Section 2,
hence this separate listing is more appropriate.

o} J-2C (IT.3)

Change as follows:

3. Specifically indicate those areas in which measures
will be taken to the extent technologically and eccnomically
feasible to [prevent or] minimize subsidence [and]l related
damage. Describe [Document] those measures in accordance

with 7C.03 (a}) (5] .

Justification

Consistent with Conscl's Part One arguments full extraction
mining methods do not have to prevent subsidence. Certain

e
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technigques may be available to minimize subsidence related

damage which operators should be willing to address in certain
gituations. therwise mining should ke planned so as to result
in predictable and controlled subsidence with appropriate surface
mitigation measures.

o J=2E (IV.3)

Change as follows:
Show [in detail] anticipated secondary mining plans...

Justification

It is unlikely that any operator can give, in detail, secondary
mining plans over the five year life of a permit application.
Operateors could supply "typical" . secondary mining plans or could
supply post-mining details in a fashion similar to information
that is submitted to the WV Department of Mines,

Conscl feels that an operator cannot be strictlvy bhound by the
detalls delineated in a five year plan. Variations in mining
conditions and other factors sometimes necessitate day tc day
changes in mining plans. Sufficient flexibility must exist in
the permit application procedures to allow for wvariations without
first having to cbhtain a permit revision.

o J—-28 (V.,1)

Delete this secticon in its entirety.

Justification

Part One of these comments clearly details Conscol's position on
the exemption due full extraction mining based on statutory and
regulatory readings.

Qur position that some information on full extraction areas must
gtill be supplied is adeguately addressed by the reguirement of
J=2C(IZ.3) of these proposed rules which we suggest should read:

3. Specifically indicate those areas in which measures
will be taken *o the extent technologically and
economically feasible to minimize subsidence related
damage. Describe those measures in accordance with
7C.03(a) 5.

This reguires that-full extraction areas be identified, that
damage to the land be addressed, and the coverall impacts be
discussed. It refers via 7C.03(a}5 to the cobligation to repair
surface lands and it alsc recognizes existing mining rights that
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apply to structural damages. There is no need to restate these
requirements, in a somewhat different and confusing context, in
part J-2E(V.1l), This =ecticon is in total opposition to cur
premise stated in Part One of these comments and should therefore
be deleted.

PART THREE -~ IMPLEMENTATION PLAN

Consol is exXtremely concerned that the implementation plan that
preceded the proposed rules will create havoc and confusion
within the industry as well as within the Department. It will be
an administrative nightmare. It portends that (a) all existing
permit holders for underground mines will be reguired to submit a
Subsidence Control Plan (in accordance with Section 7C.03 and the
interpretative regulation or rule) to the extent they have not
already deone so; and (b} that the Order compelling such
submission(s} will follow public comment by not more than sixty
(60) days. As of late September, 1984, more than 900 permits for
underground coal mines had been issuved prior to July 15, 1983
pursuant tec applications which did not include a Subsidence
Control Plén. Presumably, the number of pre-July 15, 1983
permits affected by the proposed submission of Subsidence Control
Plans has changed, if at all, only negligibly since late - -
September. The nightmare is forthcoming.

Consol believes that in order to aveid administrative review on a
magnitude heyond the abilities of the DNR, that DNR provide
underground coal cperatcrs with a reasconable interval for
compliance. A phased submission program should be adopted that
considers both mine location and the number of mines per
operator. While a phased submission program runs the risk of
postponing review of an operxaticon which should have been reviewed e
socner, it is more than counter-balanced by the opportunity for
more thorough review of all operations on an individual basis.
Thus, the long-term environmental-protective purpose of a
Subsidence Control Plan would be furthered by a phased submission
program, conce the final contents ¢of the proposed interpretative
regulation or rule have been determined.

Consol hopes that these comments are given full consideration and
incorpeorat&d into the proposed rules, In addition, Consol

endorses those comments submitted by the West Virginia Coal ce -
Association.

1ncerely,

J. M. Rlchards

JIMR: 3k
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Enclosed ©please find "Comments in Response to Propozed
Interpretative Rulemaking" regarding Section 7C.03 (Subsidence Control
Plang) of the West Virginia Surface Mining Rules and Regulations, Series )
VII, 1983 which I desire to have made a2 part of the public hearing record. -

Very truly yours,
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WEST VIRGINIA DEPARTMENT OF NATURAL RESOURCES
RECLAMATION COMMISSION

In re:

Proposed Interpretative
Regulation or Rule )
Regarding Underground

Coal Mining Subsidence
Control Plans (West Virginia
Surface Mining Reclamation
Regulations (Series VII)
Section 7C.03)

COMMENTS

1. These Comments are submitted in the captioned proceeding by
the undersigned citizen who d1s concermed with the potentiai for the
proposed interpretative regulation or rule to materially prejudice longwall
mining operaticns in West Virginis.

2. These Comments are divided into three parts. The first part
relates to the potential infringement of the existing legal rights of
longwall cod2l operators embodied within the proposed interpretative
regulation or rule, The second part refers to the need for further
definitional content. THeée third part contalns suggestions regarding the

implementation of Subsidence Control Plans in West Virginia




I,

INFRINGEMENT OF LEGAL RIGHTS

3. Items II.3 and V.1, which are applicable to longwall mining
{as well as room and piliar mining with 80% or greater recovery), purport
to require an applicant to specifiecally indicate, and document, 'those
areas in which measures will be taken to the extent technologically and
economically féasible to prevent or minimize subsidence and related
damage.” Inasmuch as dtem I.l requires a survey covering all areas
overiying the projected mine area within the angle of draw (presumed to be
15°), items II.3 and V.I effectively emasculate the '"planned subsidence”
exemption of sectiom 14(b}(l) of the West Virginia Surface Cozal Mining and
Reclamation Act ('the Act").

Section 14(Bb)(1) of _the Act establishes the definitive
subsidence control performance standard within which the administrative
regulations must operate. That statutory standard is an optional one: an
operator must either (a) adept measures, to the extent technologically and
economically feasible, to ‘prevent subsidence causing material damage; or
(b) adopt a mining technology entailing planned subsidence in a predictable
and controlled mamner. ~—~The technology alternative was £fashioned by

Congress for the gpecific benefit of lomgwall mining, and the West Virginia




Legislature (which could have rejected the technology alternative.)l fully

embraced that standard when the Act was re-enacted In 1980, Thus, a
longwall operxator is not required to "adopt measures'" (other than the
technology measure). Items II,3 and V.l ignore the '"planned subsidence"
exemption, which is necessary to the effective utilizatiom of longwall
mining, and thereby effectively takes away from a longwall operator the
alternative performance standard afforded by Congress and the West Virginia
Legislature.z' T ) c ) ) . L
4. Item VI.3. purports to require am applicant to acknowledge in
writing that_ surface lands will be repaired in accordance with 7C.02(b)
"regardless ‘of "the right to ~subside." The written acknowledgement
provigion wunnecegsarily Infringes upon, and tends to prejudice, an

applicant's ability to assert the invalidity of the 7C.02(b) requirement

1 The federal Surface Mining Control and Reclamation Act
("SMCRA") did not preempt the authority of the states to prescribe more
stringent standards than those established in SMCRA. 30 T.S5.C. § 1255(b).
Inasmich as the "adopt measures to prevent subsidence causing material
damage" standard 1s patently more stringent than the "planned subsidence”
standard, at least dinscfar as longwall mining is concerned, the West
Virginia Legislature could ‘have deleted the - technology alternatlve if it
had seen fit to do so.

2 Toc the extent that the underlying intent of items II1.3 and V.l
is to require the longwall operator to "adopt measures" only for those
areas which are outside the area of planned subsidence, the interpretative
efLort is poorly drafted. TItems I.1 &and II.1 establish a presumptive

"planned subsidence"™ area circumscribed by a 15° angle of draw. The
interpretative regulation requires a survey limited to such area. Thus,
everything within the scope of the survey is within @ the 'plarned
subsidence' area. Moreover, the statutory standard is framed in terms of
"instances," not areas. W. Va. Code Ann. § 20-6-14(b){1)} (i%84 Cum.

Supp.).




that subsided surface lands be restored to the extent feasible,3

irrespective of the applicant's mining rights.

Without questioning the Legislature's suthority to enact
environmental Jlegislation, and while acknowledging that SMCRA has passed
facial constitutional muster, it is easily foreseeable that, in a specific
case, a post~mining absolute obligation to restore subsided surface lands
could render the proposed mlﬁlng of such lands economically unfeas;ble, or
substantially diminish the value of the underlzing coal, and, thus,
constitute an unconstitutiomal tzking. The distinct possibility of a
site-specific” tzking due to the application of 7C.02(b) is especially
pertinent in West Virginia where the state constitution is more restrictive
on governmental regulaticon, in terms of a compensable taking, than is the

. s , 4
federal constitution.

One can easily conclude from & reading of 7C.0Z(b) that an
operator’'s post-mining obligation to restore subsided surface lands turns
on whether the operator has the property right teo subside such lands
without 1iability. Nonetheless, this commenter understands +that the
Department of Natural Resources ("DNR") construes 7C.02(b) to cbligate an
operator to restore subsgided surface lands to the extent feasible without
tegard to the operator's mining rights (although the extent of the opera-
tor's post-mining obligation to restore, purchase or compensate for damaged
structures or surface features depends upon the operator's mining rights).
Comment C above presumes the foregoing DNR construction of 7C.02(b).

4 The United States Constitution requires compensation only when .
an outright taklng of private property occurs, whereas the West Virginia
Constitution requires compemnsation when private property Is either taken or
damaged. Compare U. S. Const., amend. V, with W. Va. Const., art. 3 § 9.

Consequeiitial damages, measured by the property's diminution in value, are

recoverable without an actual taking in West Virginia. Flowers v. City of .

Morgantown, 272 $.E.2d 663 (W. Va. 1980). Thus, regardless of what
govqrnmental action rises to the ievel of a2 compensable taking, scmething
less than a2 '"taking" requires compensation under the West Virginia
Constitution. : ’ ’ ’ ’



The proposed requirement that ar applicant acknowledge an
obligation to restore surface lands i1s onerous because a court in 2 case
could construe the acknowledgement as a voluntary undertaking by the
applicant. Bearing in mind that the 7C.02(b) requirement probably is not
unconstitutional on its face (but could be unconstitutional if and when
applied to a given situztion), it 1s unnecessary to require a written
acknowledgement to uphold the wvalidity of 7C.02(b) in general. It is
further unnecessary to obtain 2 written acknowledgement as a guarantee that
ann  applicant 1s aware of 7C.0Z(B) because ignorafice ©f "2 wvalid
administrative.regulation is immaterial. Thus, the principal effect of a
written acknowledgement of an obligation to restore subsided lands is that
the acknowledgement tends to prejudice the applicant's ability to challenge
the validity of 7C.02(b) in a site-specific context.

The Act has unquestionably  increased the regulatory
compliance burden of West Virginia coal operators. Nonetheless, the Act is
Justifiable as a societal tool for balancing the public interest in favor
of cecal production with the public interest in favor of a “sound
environmerit. To that extent, subsidence control standards and implementing
or dnterpretative regulations are appropriate. The proposed written
acknowledgement provision exceeds the scope of propriety, however, because
it unnecessarily infringes om the post-Act legal rights o coal operators
without enhancing their peost-Act environmentally-grounded obligations.

IT.

NEED FOR FURTHER DEFINITIONAL CONTENT ... ... S

5. Item VII purports to obligate applicants to list owners of

property and tresidents within the area above the proposed underground

6.




workings. This Comment is directed to what Item VII does not expresg — the
definitlon of "property owners" - rather than what it does express.

The DNR recently construed the term "property owner," for
Section 7C.0l notice purpcses, to include a natural gas pipeline company, a
public service district and the West Virginiaz Department of Highwavs, all
of which held only easeménts for certain public quasi-publiec facilities (a
gas pipeline, a water pipeline and a public road).5 Given the importance
of the meaning of the term "property owner," as the term is used in
Section 7C.01, & coal operator 'is ‘continually subject to the risk of
administrative sznction or a lawsuit because, si% or more months earlier,
the ‘operator did not give the 7C.0l notice to a party allegedly entitled to
such notice. I oL = T

6. Ttem I.1.B. relates to- the structures ~which . must be
identified on the survey. Further definitional content is nacessary
therein,

The conceivable ambit of the term,“roads”_embrapgs the gamut

between an interstate highway and an overgrown and abandoned right of way

for logging acceszi” The term "utility buildings" connotes a chicken coop

> The referenced construction is evidenced in Director Hertig's
order or letter dated December 14, 1984 relating to Consolidation Coal
Company's modified Subsidence Control Plan foF ‘its Permit No. U-53-83,
Such construction is presently under appeal to the Reclamation Board of
Review and, also, may be subject to review by the Circuit Court of Eanawha
County, West Virginiz, in the civil action styled Gene Bropkover, et ux., v.
Consolidation Ceal Company, et al. (Civil Action No. 84-C-3890).




as well_ as a2 two-car detached garage. A lemonade stand is just as much a
"pusiness" as is a retail hardware store.

Presumably, the intent underlying the foregoing terms was tc
exclude the admittedly extreme suggested ccnnotations. Morecver, it is
unfair to suggest that the DNR will apply regulatory definitions in =
ridiculous Zfashion. Nonetheless, “recognition of the probably sound
application of the terms set forth in item I.1.B on a case-by-case basis
does not militate against the need for further defipitional content. If,
by the term ''roads,” the DKR means 'public roads within the jurisdiction of
the West Virginia Department of Highways,” then the DNR should say so. The
difficulty of thé task, Or the abstract risk of omission, does not render
the need for definitionzl content any less compelling., =

7. Item VII provides that proposazls to mine under or adjacent
to. churches, schools and other features or facilities indicated in Sectien

7C.02(d) must be made 1in writing. The term "adjacent to" mneeds

definitional content.

Evidently, the purpose served by requiring permission to
mine  "adjacent to'" a church is to avoid material damage to the church.
Thus, the prospect of material damage may tend to conceptually define what
constitutes "adjacent to" (e.g., mining 100 feet away from the church may
be "adjacent to" if mining at that location reasonably can be predicted to
cause materizl damage to the church, but 100 feet away is not "adjacent to"

if materizl damage to the church campnot be predicted).




The fundamental problem with the foregoing conceptual
definition is that it purports to defime a relative term (i.e., adjacent
to) by reference to an elusive and undefined term (i.e., material damage).
Even 1f "material damage" were to be defined (or could be defined), a
definition of "adjacent to" limited to a reference to. 'material damage"
would suffer from a lack of certainty in meny cases. Effective regulation
requires certainty, where certainty is possible.

The proposed interpretative regulatlon or rule apparently
purperts to introduce a presumptive 13° angle of ‘drav intc subsidence
contrel regulation. Presumably, that angle of &réﬁ is felt to manifest, on
a state—wide basis, a reascnable criterion for the outer limit of "material
damage." Irrespective of the pro's and con's associated with a presumptive
angle of draw, it offers the advantage of certainty, Perhaps, then, the
term "adjacent to," for 7C.02(d) purposes, should be defined tc embrace any
church, school and cother 7C.02{(d) feature or facllity located within the
survey area, as determined in accordance with items I.1 and 11.1,6 as well
as any other 7C.02{d) facility which the applicant believes could suffer

material damage as a result of the préposed mining.

Inasmuch as the proposed iInterpretative regulztion or rule
permits an applicant the opportunity to demonstrate that the site-specific
angle of draw will be something other then 15° and imaspuch as both the
identification of the survey arez and the term "adjacent te" seem to
embrace a common theme of avolding material. damage, it is submitted that
any church or the like located within the survey area should bde "adjacent
to" the proposed mining.




III.

IMPLEMENTATION OF SUBSIDENCE CONTROL PLANS

8. The General Section preceding the proposed interpretative
regulation or rule portends that: (a) all existing permit holders for
underground mines will be required to submit a Subsidence Contrel Plan (in
accordance with Section 7C.03 and the interpretative fegulation or rule) to
the extent they have not already done so; and (b) that the Order compelling
such submission{s) will follow public comment by not more than sixty (60)
davs. As of late-September, 1984, more than &G0 permitsrfor underground
coal mines. had been issued prior to July 15, 1983 pursuant to applications

which did not ineclude z Subsidence Comntrol Planl7 "Presumably, the number

of pre-July 15, 1983 permits affected by the portended submission of
Subsidence Control Plans has changed, 1if at all, only negligibly since
late-September. Hence, an administrative nightmare is forthcoming.

It is submitted .that, in order to avoid adminilstrative
review on a magnitude arguably beyond the zbility cf the DNR to carry out
and tc provide underground coal operators with a reascnable interval for

compliance, a phased submission program should be adopted, whereby both

7 Reference is made to the testimony of William Chambers on
Septémber 28, 1984 in the civil action mentioned in footnote no. 5.

10.




geographics and compliance—buréeng considerations -~ are manifested.
Admittedly, it is difficult to state with any reasonable degree of
certainty that, within the context. of a phased submission program, a
particular operation which is the subject of a later submission should not
have been the subject of an earlier submission for whatever reason.
Nonmetheless, within the context of effective environmental regulation for
the unexpired term of human history, the risk of postpeoning review of an
operation which should have been reviewed sooner (which risk inheres in a
phased submission program) 1s more than counter-balanced by the opportunity
for more thordugh review of all opetations om an individual basis (which
opportunity also dinheres i1n a phased submission program). Thus, the

long-term environmental-protective purpose of .a Subsidence Control Plan

e - - . v -

8

The ©proposed ‘''geographic" consideration assumes that
subsidence constitutes a more serious environmental or sccietal problem in
some parts of the state than i1t deces in others. If "the aforementiocned

agsumption is arguably correct, perhaps an enlightened approach to ultimate
state-wide compliance would entail submission of Subsidence Control Plans
for operations in A, B, and C Counties in advance of submissions for
opevations in X, ¥ and Z Counties. '

The proposed 'compliance-burden” consideration acknowledges
that Operator A may have only one permit affected by the submission
program, whereas Operator B may have multiple affected permits. The burden
of submitting multiple Subsidence Control Plans obviously exceeds the
burden of submitting one Subsidence Control Plan, &ven if one assumes that
a multiple-permit operator may have greater resources thaw a single-permit

operator. Perhaps an enlightened approach to wultimate state-wide
compliance would entail an effort to normalize the compliance burden on a
given operatcr with the burden on other operators by: (a) establishing

numerical categories for "compliance-burden" purposes (e.g., 1 affected
permit equals Category A, 2-3 affected permits equals Category B, and so
on) and (b) scheduling the submission of Subsidence Control Plans in light
of such categorieg (e.g., one submission by X date, two more by Y date, and
50 0on).

11,




.
would be furthered by a phased submission program, once the final contents
of the proposed interpretative regulation or rule have been determined.

9. A latent dissue regarding the contents. of a Subsidence
Control Plan applicable tec & leongwall mining operation should be addressed,
i.e., the extent to which the projected mine areas reflected on the plan
include &2ll projected mining for the unexpired term ¢f the affected
permit(s).

Longwall wmining involves the extraction of virtually all of
the coal within a rectangular area, referred to as a '"panel," anywhere from
300 to 700 fest wide and 3000 to 7000 .f€8t 1dng. Weeks or months in
advance ¢of the_commencement of longwall extraction from a panel, the panel
is "developed" (i.e., viz continuous.mining or other, more traditional
methods, entries, cress-cuts and the like are prepared). Nonetheless,
given the extreme differences between the. productivity and profitability
agsociated with longwall extraction and the much lower,productivity and
profitability a;so;iated with the development of a panel, panels are not
developed any further in advance of mining than is reasonably necessary to
commence the production of one panel promptly upon completion of the
preceding panel. Although panels can be laid out on a map as far in
advance of mining as one desires, subterranean miniﬁg conditions pértaining
to a gilven panel are not koown untll the panel is actually developed.
Thus, the actual layveut of a panel is subject to adjustment until a short
time prior to commencement of longwall extractiomn.

The bulk of the eéextant permits for . longwall operations
presently underway in West Virginia have unexpired terms of 3 years or

longer. The common term for a newly-issued permit is 5 years. Inasmuch as




the time required to complete the mining of a longwall panel commonly
oceupies 6-8% months, the area concelvably covered by a Subsidence Control
Plan may include anywhere from &4 te¢ 10 longwall panels if the plan relates -
to the entire area projected to be mined within the remsgining term of the
permit, Given the likelihood. for adjustments of panels shortly pricr teo
commencement of longwall mining, it is foreseeable, if not probable, that a
plan which covers the '"permit area' will have to be modified on one or more
occasions to reflect the resulting differences in superadjacent surface
lands, st¥ucfuirss, features, uses and the like. Comsequently, the
inclusion of the entire "permit arez2" within a Subsidence Control Plan for
a longwall Operation * portends - frequent modification. The resultant,
cumulative burden om the Industry will be staggering. -

An zlternmative exists. Property owners receive nctice of
projected . mining, wunder 7C.01, six (or more) months in advance.
Underground coal operators in West Virginia have been required £for many
years to submit "siz-month" mine maps tc the Department of Mines.lo The
requisite scale and detail of such maps appears to more than suffice for
the scale and detail require& of the survey under 7C.03 dnd the proposed
interpretative regulation or rule (save the obvious underground-surface
distinction). Thus, 1in other, very important instances, requirements

applicable to events sixz months in advance of actual mining have been

deemed to be sufficient.

10 4. Va. Code Ann. § 22-2-1 (1981 Replacement Volumé),

13.




It 1s submitted that a "sixz-month (or more, at the

applicant’s option) Subsidence Comtrol Plan" serves the environment-
protection purpose of section 14(b) (1) of the Act as well as, if not better
than, a '"permit area Subsidence Control Plan” due to the more detailed
focus on site-specific conditions which inherently attends a plan
applicable. to a smaller géographic area; and a "sizx-month Subsidence
Control Plan" also serves to prevent or minimize the likelihood of frequent
modification which is inherent in a "permit area Subsidence Control Plan"
insofar as a longwall operation is concerrned. Thus, prior to ordering the
submission of Bubsidence Control Plang for all extant longwall operations
in the State, the DNE should, by further interpretative regulation or. rule
or by modification of the proposed one, interpret 7C.03 to require only a
"six month Subsidence Control Plan" for lomngwall mining operations.
WHEREFORE, the undersigned concerned citizen requests that these

Comments be made a part of the public. hearing record in this proceeding.

Respectfully submitted

o } (D ‘ |

mes A. Russell

Union National Center East
. 0. Box 2190 -
Clarksburg, WV 26302-2190
(304) 624-8000 -
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BEFQORE THE DEPARTMENT OF NATURAL RESOURCES . o

INRgE: ~~° — om0

Public hearing concerning interpretative_ .. ._...
regulations concerning subsidance control .
regulations far underground mining

operations o = )

TRANSCRIPT OF .PROCEEDINGS had and testimony

adduced in the above=-styled case, taken pursuant to noctice - -

before .the Department ¢f Natural Resources in Building 7,
at the Capitol, Charleston, West Virginia, on the llth day

of Pebruary, 1985, at 1:00p.m. —— "7 7 T 7o

Before:; Bill Chambers. . — .. _- _ -
Reclamation Division ’

Aetion Court“Reporting

Sehi T Bexkhouge

S9Choppeli Read T T
ChordegtonT Vet Vtaginia 25304

204 ,/925-5588




MR. CHAMBERS: _ If I can, I would like to begin .
this publid headring. I Aam sCOFfYy that we don't have public ..

address facilities, but I will Just try to speak cver.top of..

any noises that may occhr. . - . ... RO
My name_1s Bill Chambers, I am with the

Reclamation Division of-the Department of Hatural Reéscurges,

and, as you all know, we are here to take testimony and =~

comments- concerning the interpretive regulations concerning -~

subsidance control regulations for underground mining - |

operations. We are here just solely for.the purpose of . -

taking testimony..This won't kg, under any circumstances; a

debate or a commentary on those rates by the Department- of™" T

Natural Resources. We are.only here toltake. comments from-—

you all, at Which time we will incorporate those as. such

into the. final interpretative regulations._ As I stated, if

you wanted_to make oral comments, it is necessary to sign

the sheet up front. When you come up here, if you will.stand. .

up, as I af, if you would state your:name,; who you

represent, and make youxr testimony. If-vyou hdave nothing - ot

other than written commentsg:to make, there is another sheet

up there; too, if you would prdvide Them to Mrs..Jewell. . ...

Crank, here on my right, prior to leaving, you must also

sign a sheet stating.who you are and who you represent and

54(}11




also that should be incliuded, of course, on any documents . . .-.
that you submit to us. . .. -~ . . . .

As I also stated earlier, for.anvy of -yvou who came - -
in late, we are going to take the people wishing to speak in ~
specific order, and if you want to talk after the last - - _
person-has - come up, then it is. fine to do.sa.then and sign -
the sheet or whatever. Are ‘there _any gquestions_.over-the
procedure —-=.I don't really want to _answer any in regard to -~
the. actunal regs, but procedure? -

VOICE: = It was'my understanding from the public
notice that you would accept written comments.iuntil next
Menday, Is that right?

MR. CHAMBERS: That is corrects = =~ -

VOICE: ~ Who do we. send them to? = - - -

MR. CHAMEBERS: .. You send them to the Director, -

Department of.-Nafural ReSonrcés, I800 Washington Street; -

East, Room 3227777 7 roE=ISTE
If there aren't any other guestions,; we will just._ .
proceed. I would likée to 4oTit somewhat informally, so, with
that, the first persocn on the list is Mr. Greg Gorrell. ~ =~ _ 7
MR. GORRELL?Y " - Thank you Mr. Chambers, my name is -
Greg Gorrégll, I ¥eépresént” toddy the West Virginia Ceoal

Agsociation, which is the State's underground coal’
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association,: representing approximately 80 ta: 85 percent of -
coal preoduction in West Virginia. -The Coal Association will .
submit written comments pricr to-the date that John referred
of those._commentsy -which we feel are vital to the interests

of "the.coal industry in West Virginia. The comments go
primarily. to the effefts we believe this regulation will

have on longwall mining inp West Virginia. .- -

Longwall mining, for those of you who may not - -
know, is becoming an increasingly strong factor in the .

state's coal producticm.-Just four or five years.ago it . =

of tdtal coal production in West Virginia. The Coal . _ -

Association, after arnalyzing these regulations, believes __ =~ _

that the regulations will have a severe.and detrimental . . .
impact. on longwall mining in the state. Testimony f;pm_th@Tﬂ,,
United.Mine Workers and other groups have pointed out. .that - .-
longwall,mining';s'the‘saiggt.methpqﬁpﬁjminimgZiQiWest;. e T

Virginia, that's primarily because it:has a moveable.rcgcf ... [

control.system that goes with it. It is also, usually, the

most productive or ong of the mgost producgtive methods of 7777

mining in West Virginia. So-we_ feel .it.is particularly




inappropriate that these regulations, these proposed
regulations should. put longwall.miniﬁg-at"a’disédvantagé
compared to other types of mining in West Virgiﬁiﬁ; -
considering those!éafetyhén&;bkééhdti&ity)égicérns.

The longwall method of. mining has also been found
in the.legislative history of the_surface mining act to be -
more desirable from an environmentdl pbint,df:Giéw, in that
any subsifiance that occcurs will océur fairly promptly after
the mining has been completed and at such time as any damage

can be repaired, as Comparéd. & somé "Gther.types of mining

bit longer in occurring. So we féeinEhét.tﬁerfégulé£30né
that are before the Department today should beravissd to
remove. this disddvantdge that longwall mining is at under
the regUldtionsS. ... . = = - - o 7
Specifically, the proposed regulations failfto
contain any referencé td a éfétﬁﬁcfy_excebgzéhrin the West.
Virginia Law. The WeSt:virginia”LaW“feéardihg subsidaﬁCe

known technology in order to prevesnt subsidance causing

material damagé to the extent technologically and

economically feasible, except in those instances Where the

where the consaguaniés ahd the subsidance. effedts are. a good -

says that each permit igsued by the Dirsctor must contain ==-- -




mining technology used. regiires planned subsidance in a
predictable. and contrelléed manner, The problem with these
regulations that ‘are proposed today is that they don't
differentiate between longwall mining and other types of. .. .~
mining, such a room and pillar mining. They treat both types -
of mining essentially the same. There adre critical
differences in the mining methods, in the effects and in the .
legal system set up to- regulate the two types of.mining, and
we believe that it is imperative thdt these regulations be
revised to .account for the differelicesd between longwall
mining and room and pillar mining. -

In the Federal Regulationsg there digta statement
which clearly gives.the operator a cheice in-cases involving -
underground mining, and I would like to read that. "The
operator. shall either adopt measures consgistent with known
techneology which prevent subsidance from causing material
damage, or adopt mining technology which provides for
planned subsidance in a predictable and controllsd manner." -
Federal Regulations clearly recognize the statutory
exception that I just referred to. The federal statute is .
the same as the state-statute, but.yet the state regulations
do not..allow for this option of the operator to-show that he

is .going to .use a plan &f controlled subsidance.. -




We believe.that the proposed redgulations should be -
revised to put__s&mphasis on twé points that aren't really
mentioned in these regilations. The first of these is the -
subsidance Tontrol.plan shoéuld require the submittal of 77
information allowing the dperator?ﬁéfmake‘a dembhstratiohh “'
that the subsidance is going to be planned and controlled,
thereby gualifying the operator for the exémption referirdd’
to in the statute. The statute basically saying that the
operator- must prévent subsidance, the exception. saying -
except in the casgs Tf 1tagwall mining,:and}Ehé,régulatioﬂé
should go more to. allowing the operator to.qualify for this

exception, rather than simply restating_the'pérformance

standardsg.
The second Point we feel fhat the regulations
should. be revised to ingliude is some Emphésiéiéﬁ;réétoration'
of any damage that does occuf, and in these. regulations we
don't fezel geét into the mefhod of restoration and that -
should .be_the real emphasis of lormgwall mining, making sure
that the mining and the subsidance are going to occcur in a

planned and ¢oitrolled marfier and if by accident subsidance. .

damage ‘cas OESHE, fiaking sUFe tHAt fhe restoration of JfhE"
land is. feasible. If restorabion is not feasible for one -

reason ox thée other, then obviously the peérmit. issuer -
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arrives at ‘4 different conclusion than if the the subsidance
control plan demonstrates that restoration is feasible, but

this proposed r&Ftlation does not hit on either of those two .

points.. IR L TE

We will deliver written comments later going into
more. detail_ on somé of those spedific areas. Thank you.

MS. CRANK: = Mr. John Bryan will be our next
speaker. -Will you please come. up.

MR. BRYAN: I am John Bryan, Director of .- .-
Environmental Affairs £8¥ Pittston Coal. We are-also a
member of the West Virginia Coal Association, and I would

like.-to say that we support the comménts that you . just heard

from Gfég“Goffﬁllj”EhoSé'beiﬁg the Gomments of the Coal

Asscociation s T T L L LI T e e

One poimt that I might make on the longwall issue,
we -— at least, our ecdohomic andlysis indicates that if we -
aren't able to longwall, we Find that & vast amdunt of the . ...
deep reéserves that we have in West Virginia may be lost . _.
forever. We don'% really have a lot of:ééeéifié c&mmeﬁéé to .

make today. There.are certaifi =— there arfé& about three or .. .-

four different TEéms In tha requlations that we think need
some language clarifications The section discussing the

mapping, the size ©of the mapping is. vague, it heeds . . ..

.
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clarification. The area talking about the aspect mapping, we

think .there are probably some miscommunications from the
maps that we have seen from DNR. They are clear +o what we
think you are asking for, but it isn't what the regs -=—
isn't how they are described in the regs. There -are some . . ._
other minor issues like we think the gas lines and utility
lines should be_ sized for their importance, not simply just -
to say that all gas ‘1ing&s -=. we think there is a problen
with the definition of residence, as oppo&ed to Property -
owner and minor things like that. Those comments we will . _
have and we will sit down and talk with the Division any
time. But again let me reiterate the position of the Ccal . .
Association has presented here according to longwall mining,”
we.are 1h support of it- 100 percent.

Thank vou.

MS. CRANK: Mr. John Purbaugh.

MR. PURBAUGH: My name is John Purbaugh and I
represent today, the-West Virginia Citfzen's Action Group,

which will file.written tomments later. I really only want

to. .comment-on & couple of things.— -
First of all, I think it isvan advance in
regulation for DNR te "téll us how they are going to.. e e

interpret-stheir. other rules in writing. So much of the past:
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it .has_been up in the air or interdepartmental mefios, so -
while this may be a paiﬁfdlﬂpfbﬁesé,;ybﬁ:disagree_abouﬁ what
the interpretative.rules.should ¢contain, at least we are
going to-have how we interpret the meaning of the other
rules in writing. So.I will give you a plus ocns £0F¥ that.
Specific comfients on the contents of the -
reqgulations would include that when you say that if you
proposs that the angle.of draw is less than 15 dégrees,” you
have to.provide. sUpPortifig infoérmation. The technical '
literature that I ré&viewed, which Mr. Penn and Mr. Coley
discuss the range of subSidance effect varying from 21 to 26
degrees for  léngwall and 26 Eow33;éégréés'for:rdoﬁ and
pillaty mining, it seems to_indicate to me that. that number
of regulation should be changed to at least-25, aé indicated
by them to be the mid-pcirt in the range; if the goal is to. ..
regulate "in order to ‘protect surface effects. of underground
mining and that is the length of the act, then the full..
range—of..that surface eff2ét, that full beautiful 25.degrea’ ..

angle of draw needs to be imcluded, rather than just the 15.-°

“So if you are

going to coémply with the purpose of the. act, you address

surface “effaEcts ¢f underground mining and you are going to

have to widen that angle of draw.
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Secondly, I think. that. the focus of ‘the
interpratative riule is .on protection of .re§éurces ‘that are
in existing use, Significfﬁf"aqﬁEECrS:(bﬂbheéicallj)-in
existing use, and T think the purpos& of .the act goes a~"
little. further in terms of pursecting resourdes that have a
foreseeable use. I will have scomé specific languade.to - . .
address to that. U U s

I don't believe.that the regulation does -
discriminate agidinst leongwall, except perhaps to the extéent..ll
that it has different data that the longwall mines have t&
submit than rcom and pillar mines, and since the technical.
literature indicates that the range of subsidance ... ._
experiemced_in thHesa &éal Fialds is different for those _ - - -
diffeFEAt mining methods, T Ehink it is quite rational to

require them to Have a discrimination, meaning a =

distinction, of a differeénce, *in the kin&é_bff&étalreQuiféd.
to be -submitted. - - - s - -

That's all. Thank you.

MS. CRANK:  Mr, William Bosworth.

MR. BOSWORTH: ~ My rame is William Bosworth and T
am representing American Electric Power Service Corporation -
Fuel Supply with two operatians in the State of West

Virginia,  Windsor Powerhouse Coal Company and the Martinka
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Division of Southern.Ohio Ceoal Company. My comments today
will ba brief, but prior to. the assigned deadline, we will ..
be providing detailed comments on the proposed . = . i
interpretative rule outlihing Informaticnal. reguirements of
subsidance plans. We are very concerned with the situation,
that “is developirig in this state, relative t6 these plans,
and in particular the reguired contents of fhe plans.

Without geoing into greaat. detail in the history,
the DNR has reversed a long-held position telative to =
Section 1.02A of the West Virgimia Regulations, and now
proposes interpretative rules that will require gubsidance-
centrol plans be submitted by West. Virginia operators within
some_as yet undefined time frame. The industry has seen all ~
too often. the results of hasty actions on the part of . .. . ...
regulatcory authorities with this particular effort havihg a ..
potential for Ffeésulting in yet unhéard of burdehs upon. the
coal operators and the people of this State. We urge the -
Divisicon of Reclafmation to avail itself of every possible ...
opportunity and to make. every effortto create an
appropriate subsidarnice program fof the State nf West S
Virginia. Specifically, we would request that the Division
of. R&clamdtion evaluvate existing regulations that are being

interpreted today, ih light of the fact that they do not ...

7
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properly implement the language of the West Virginia Surface’’

Coal. Mining and Reclamation Act, nor do they take advantage -
of the 'direction:provided_by well thought out fedéral
regulations, legisiative history and irterpretative . .=
opinions: As an example, we have the West Virginia
Regulation at Sectior 7C-02-A, "Each person-who conducts

underground mining activity shall adopt all_measures-

technologically and ecoiigmically feasible to. prevent -
subsidance causing material damage or reéducing the value or °
a reasonably foresgeableée.usé of the land ---use.of surface ._.0.
lands.” That . can be compared to Federal Regulation at- T
Sectici 817.]121A, "The operator shall either adopi méasures ._ ..
consistent with known technology which prevent subsidance..r 2
from causing material damage to the ‘extent technologically

and economically feasible or adopt mining technology which.
provided for planned subsidance [in a predictable and

to prohibit the standard m&thod of ground pillar mining."

The regulations that I have read contain cohvious .
differences, but believe it or not are _.designed to implement
statutes that are @ssentially mere images of each other. The
Federal regulations stand strong, gupported by legislative --

history and interpretative judicial o¢opinion, and fér these -

ALR.
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reagons, “at leéaSEt in part, T Juestion whether the in place ..

subsidance feguladtions of fhe Sfate of West Virgimia do, in
fact i~ properly implement Section 20-6-T4<8I of. the West -
Virginia Surfacé*Mining and Reclamation act. TE we are, and = ™
I believe we camr safel¥y assUme that we are, involved in
assessing. the DNR's efforts. relative to..the interpretation -

of _particular regulations'EhaE-&o:nbtiédeéﬁately'implement*"“
respecttive langudage and iritent of. the Statute itself, Wwe

are, in fact; invblved in not only an erfoneous task, but in

what might be considefed=an Bxercise-in futility. Of what

consideraticn i& & bésti quedtidni Specifically, and to steal
a phrase used in the drafting of £his interpretative rule,
specifically but not limited to. the stétutory exclusion in
Section 20-6-14-H1 of the act relative to full extrastion
mining methods, ét cetera. .. . . . .ol e aee

Let me digress a little and center my discussion
on a synopsis’ 6F the typical problem solving appfoath,taken
by goveriment entities. First, a problem is perceived;
second, a statute is written that is supposedly désigned to . ..

solve that perceived problem; third, reyulaticns.are written

to implement the statute and dcdonBlish exactly what the

statute was supposedly aeSiqhed'Eé”aébompliéh.'@hroﬁéhout';__

5
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the legislative process and as a funétidn of the peoplé's
mandate ta their. legislators, all.efforts must be basSed on

the concept of the gréétéﬁt?@dbd_féfithé;gﬁéatéét-ﬁﬁﬁber;ﬂ
This mandate must not be cast.aside onfe We becdome invalved

in the regulatory process. We saw this disregard for the
people's good all_foo ofien_at théffédeiai.agéndy level .. .
during the late 1970's.and into the year 1980, the rasulfs "
were obvious. If the DNR takes a hardheaded stance 6n =~
existing regulations; retaining a disregard for obvicus
statutory guidance, the program ¢ould consfitute & challenge
to the economic vidbility of many mining operations, and/or .~
imposear-econdmic disadvantage for.West Virginia.Coalj when
compared to coal produced in states who have properly
interpreted statutory réquirements and have therefrof
applied a reascénable subsidance program. The.creation of .
such a situation will £ly in the face of the

administration's efforts to reduce unemployment 1évels. in ~
West Virginia and to.provide fof edonomically healthy

atmosphere in this state. The DNR would be remiss if it were

urge the DNR to comprehensively assess their proposed.
program in 1ight of these and forthcoming cémments, and to

act in.accordanced with the need for this State and its
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people. In short, look at the overall picture with full - -
consideration 6f the pdoplels ﬁanéE?E;éﬁ6 5f;ib§§éia£iVé7
history.

I will cIlose.with an important piece .of

legislative history being disregarded by the DNR,
specifically, "In £ict, the bill sponsors cénsideiflongﬁail.,ﬁ
mining ecoclogicdlly §féf§£§%lé{éand:fﬁranérg%ﬁéf-methods'ofr
controlled subsidance explicitly endorse." What I'havé redd
was taken from an entr¥ in the coﬁgréééiﬁﬁél'reéﬁfasfbﬁ*fﬁif:
10, 1974, by Congréssman Mo Udall. ) B
We will be providing comments at a-later dateii"‘

MS, CRANK: We will now hear commernits from Mr..

Ben Faulkner.

MR. FAULKNER: My name is Ben Faulkner, I am a

Biologist .for Teckie Smokeless Coal Company in Greenbrier .. . -

County, and we would like to-go on record.that we support

the Department GF Natural Resources will bring about

regulatiéns’that,thé'éégliizéﬁstffrm%hé coal coémmunity may

Virginia., =~

MS. CRANK:  Mr. Gary Slagel will you please come

up.

the" corderns of both Mr. Bryan and Mr. Gorrell. We pray that ..

live with, and that we will havé a bright future for West -
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MR. SLAGEL: I am CGary Slagel, Manager of
Environmerital Servides-with Consolidated Coal Company cut of —
Pittsburgh. We are here today to present some comments.that
will .essentially be detailed in our writfen submission that -
will be made on February 18.

As.a start, I would: like to say that Consol "has a’
deep interest in the course.of EHese interpretative rules =~
and subsidance File making in gefheral in the State of Wast

Virginia. Consol is West Virginia's largest coal producer.

In 1983, consol mingd over 25;000,000 tons of coal in the . . -
State, and we are.looking at right now we have about 18
longwall systems in the State. As & cOmpanﬁi we are;firmIY"”
committed to longwall mining. As a'company, we also have a
longwzll mining in the propé&r context of its econoiic .
viability in-today's underground mining industry, and from
the standpoint that programs must be based on. the fact that.
exemptions contained in both the Federal and State. statutes -

must-be fully recogrnized and implemented by Eny regulations.

promulgated thereunder.:

My comments toddy will essentially addréess two

exemption, and the &ther will be the acttal!iﬁ?lemehtation




of the progrant in ferms of _submission of the mine plans, We =

also support the commerits that were previously made by Mr..

Gorrell £&r “ERe Wesk Virginia Coal Association and in the .

context much of the comments that he made will be reflécted .

in what I have to say here this afterncon.
our cbncern under what we consider the full
extraction exemption, when we look.at sections J2C, II, ITI,

and J2E, V, I, 6f the interpreter of the proposed riulss, we

P a—-

have & great deal of “dopcérn bécause thesé réguire operators™

to show how they will prevent subsidancefﬁéusing material

damagé"d?:héwfﬁhéf'wiil.pfevent’subsidéhcé,that,reduceS'the

value .0of structures and refiewable resource lands. We feel .. .

that the preventicn of subsidance in this case is completely
contrary to the act. Secticm 20-6-14-Bl spécifically
excludes full extraction mining £rom these réquirements,”and
I am not going toT¢c back and re-fead fhe exemption as it
appears I the statute, because I think you have heard that.
about. three times already tocday.

But as we see it, the real guestion is whether the
proposed rules have dny statufory basis to require the

operators to prevént subsidance, we cofitend they dori't. Even

absent any statutory basis, DNR is thinking it is seriocusly

flawed, when these proposed .rules are compared to DNR's




existing program rules. Specifically, if you lock at 7C-03~ .

A3, and if you ldok.at. the reﬁisédlEedéraf'égéﬁif{fﬁogram
Rules. promulgated by the foicé_Of?Sﬁrfacé'ﬁiﬁing onrJuﬁe 1,
1983, OSM rules state in part, and I am'léoking'at‘Séctidn;;zz
784,207 subsidance control plans, the application shall
include the subsidance. control plan, which shall contain the
folloﬁiﬁ@’iﬁfﬁfﬁéﬁion;’éndréién ﬁﬁégfnbéé?’éggeéé for,éheée
areas where planned subsidance is projeéted to be used, 0OSM
explains the.meaning of this rule and the preamble support=— — =

to that rule by saying that. paragraph D of the final rule ..

requires, except foF those areas-Wheré planned subsidance is

projected t&.be used, a detailed deseription of the ™~ -
subsidance  contrdl Héasuras. that will be taken to prevent or .-

minimize subsidance related damage. It further states that

this final rule rédoghlzes two types of miﬁﬁ£§; ﬁining
operations that propose to idse.planned subsidance and those
operations that propose to use mining technigues to prevent - ==
or minimize subsidante. Se&tion §17-131a of those same rules
carries-©fi this thought. It -Says in Paragraph A, "The.

operator shall either adopt measures consistent with known

technology which prevents subsidance frofi causing material

damage.to -the extent technologically and economically

*

fedsible-or adopt & mining technology which provides for

AR,
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planned subsidance fn a predictable and controlled mannér:
The preamble to that paragraph states it requirss.that
undergrounid Wing operators shall adopt measures consistent -
with known technology or.as an alteinative,; the operator may -
adcpt a mining technology which causes planned subsidance to
occur.. It sounds a little reduridant, but I am dd&ing so
because every time we look to these regulations and in the =
supporting preamble, we see these same statements remade and

remade at the Federal levél, and we feel .that .they are made

for some specific.purpgse.’ % 3= -

I guess we feel that when you look at the proposed-
rules this objective is really EBSt,7bééaUSe7§aéticularlyrin
J2E they reguire that the longwall mining operatar :
demonstrate .what methods will bé‘ﬁéedwtoipfevent subsidance. =
The guestion We ™HavE is HOW can a technigque that results in
planned . subsidange be asked to prevent. subsidance. I guess’
the fact—-thaf ‘it comes under the heading of longwall mining -
adds injury to insUlt. We feel .it is absolutely senseless to
embrace a Miting téchnoled¥y in a heading of & major section.
""" it up with reguirements that
essentially digallow its use.

In summary, we ¢an say that it was congress's.
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intent not. to prevent subsidance in any absolute sense.
Indeed, congress . viewed planned subsidance.as a control
measure the same as. leaving coal in place. Either measures
protect the value ‘arid the use cf the surface lands.. Turn to .
House Report 95-218, which on page 126 states in part, "It._ ..
is the intent of this section ¢ provide the secrefary with
the authority to require the design and conmduct of

underground mining methods to _contreol subsidance to the

extent technologically and eaconcmically feasible in order. to...
protect the value and use of. surface lands. Some of the
measures available for.subsidance control include leaving

sufficient origiwal. minefal in placé. for support, refraining

[}

from mining undér ceftain” areas or wausing-sibsidance to

occur "at a prédictable time and in a relatively uniform and

predictable manner. -~ —
The other. aspett that I.menticned at the onset”
that we wanted_ to submit some comments and make a statement
here today on is on the implementation oﬁQEEéfplanned'
requireménts or the submission régudirements., Consol is -
extremely concerned that the implementation plan that
essentially preceded .these proposed rules will create havoc. -
and confusion in the industry as well.as within the = .. ...

Department of Natural Resources.. We look at it really being

AR
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an administrative nightmare. It pretends that, one, 21l . . = __
existing permit holders for. underground mines would be
required to submit .a subsidance control plan to. the extent - -
that they have not-already done so, and, second, that the-
order.: compelling such submission will follow public comment

by not more- than 60 days. If you look at the total number of._.
underground mines and permits for thosze mines, which I think -
borders on something in.the neighborhood of 300 underground
mimves in the State -of West Virginia, we believe that:
something more than what we are envisioning here is.going to ==
be necessary to-aveid an administrative nightmare that will ~°
be of a magnitude bevond the abilities. of the DNR. We are
locking really, we pPray that DNR will_adopt a method that- -
will provide for a- readsonable interval for .the submissiomof
thesetplans, and primarily in that-regard, we suggest- and =~
will go into more detail. in our written comments, that
something along the order _of‘a phase submission program be
considered by the DNR as one .of the -- as a viable approach

to rectifying-these problems. We feel that the long-term
environmental protective purpose of the subsidance cecntrol 7 ..
plan would be furthered phase submissions, as all operators ..
would have.considerably more time to prepare and submit ang

the Department of Nattural. Resources will haveé additional ... ..

ALRS
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time to- review comments and issuge all subseguent permit
applications. Thank you. .

MS. CRANK: ‘Do we have anyone else that weould . ...
like ¥o.make comments. . .. . .- .. . . . . B
today? Please comeé up and sign the register. .

MR. CHAMBERS: Anybody_ else want to make oral.
comment? -0 -FT 0 Sm T s e e o R

(no response)

MR. CHAMBERS: I.wonld alsco point out that if .- _ .-
anybody wishes a transcript of what was. sald today, they can
do so by reguesting it in writing; to the Department, which
you will get a bill for: With that, if there is no one else |
to comment, you can leave your written comments here if you
have them today, make sure.ycu sign the sheet, and we did .
schedule the hearing uptil 4:00, s¢ if you get cut the door & ..

and on the sidewalk and find out there is something that you

forgot to say, you can ctome back in and say it. We will be .

here until 4:00 today. As was stated earlier, we will actcept -
comments. until the 18th, informally, we will accept-them

until that date.

S0 with that, there is nothing more that. the . -

Department has to say..

(WHEREUPON, the hearing in the

above-entitled matier ..

was closed). . ... ..

ALR.
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