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PROPOSED

WEST VIRGINIA SURFACE MINING RECLAMATION REGULATIONS

Department of Natural Resources

Chapter 20-6
Series VII

(1978)

Subject: Rules and regulations pertaining to limitations on surface
mining operations within certain distances of dwellings
and certain public facilities.

SECTION 1. GENERAL

1.01; Scope - These regulations establish general and specific rules
for limitations on surface mining operations within certain distances of
dwellings and certain public facilities.

1.02. Authority - These regulations are issued under the authority
of Article 6, Chapter 20, Code of West Virginia, as amended.

1.03. Effective Date - These regulations were promulgated on the

Thth day of August, 1978,
1.04, Filing Date - These regulations were filed in the Office of the

Secretary of State on the thth day of August, 1978.

9F. Limitations

9F.01. - Surface Mining Operations Excluded - In addition to the

limitations provided for under Chapter 20, Article 6 of the Code of West
Virginia, as amended; after August 3rd, 1977, no surface mining operations
shall be approved within three hundred (300) feet of any occupied dwelling,
unless waived by the owner thereof, nor within three hundred (300) feet of
any public building, échool, church, community or institutional building,
public park, or within one hundred (100) feet of a cemetery provided

however, that this provision does not apply to surface mining operations



-
Surface Mining Reg. 20-6 Sec. 9F.01.
Series VI

with valid permits issued on or before August 3, 1977, nor is this
provision applicable to valid rights to surface and/or mineral existing

on or before August 3rd, 1977.
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C. CALLAGHAN August 14, 1978

Director

The Honorable A. James Manchin
Secretary of State

Capitol Complex

Charleston, West Virginia 25305

Dear Secretary Manchin:
The following is submitted to you pursuant to the requirements
of Chapter 29A, Article 3, Section 1, et. seq., of the Code of West

Virginia, as amended.

Certificate of Presentation

The attached rules and regulations proposed for promulgation
by the Reclamation Commission of the Department of Natural Resources
were presented to the West Virginia Legislative Rule-Making Com-
mittee at approximately 10:30 a.m., August 14, 1978. At that time
Chairman Robert Steptoe informed Mr. David C. Callaghan, Chairman
of the Reclamation Commission that these rules and regulations would
be deemed to have been presented to the Committee by the Commission
for its consideration.

Declaration of Emergency

Pursuant to Chapter 29A, Article 3, Section 14, of the Code of West
Virginia 1977, as amended, the Department hereby makes the following
"statement of facts and circumstances constituting the emergency'. The
passage of the Surface Mining Control and Reclamation Act of 1977 (Public
Law 95-87) placed coal mining operations both surface and deep mining
under its jurisdiction. On August 3, 1977, the Federal Act required that
all mining operations starting on or after February 3, 1978, must conform
to the requirements of the Act and be subject to a permit issued by a state
regulatory authority having the capability of requiring compliance with
Public Law 95-87. Chapter 20, Article 6, of the Code of West Virginia in
its present form does not comply with the requirements of the Federal Act:
More specifically, present West Virginia law and regulations do not give
the Department of Natural Resources legal authority to enforce the re-
quirements of the Federal Act or, to issue permits as required thereby.
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If the Department's proposed regulations, attached hereto, are not.
promulgated on an emergency basis, imminent legal action could well result
in a court decision preventing the Department of Natural Resources from
being able to continue issuing and approving permits for mining operations.
The Federal Office of Surface Mining does not presently have the staff or
organizational structure let alone the legal authority to issue permits
during the interim program provided under the Federal Act. The end result
would bring all new mining operations to a halt in the State of West Vir-
ginia.

The Department of Natural Resources has issued permits for mining with
the approval of the Federal Office of Surface Mining since February 3, 1977,
under the authority of our existing state law containing a general disclaimor
that the permits issued were subject to all the requirements of Public Law
95-87. The Office of Surface Mining has informed the Department that all per-
mits and operations will have to be modified immediately upon promulgation of
these regulations or they will take administrative and legal action to enforce
the requirements of the Federal Act with regard to all those state permits is-
sued or approved since February 3, 1978,

_ The West Virginia Legislature during the regular session January, 1978
recognized the dilemma that the coal industry and the Department of Natural
Resources faced in West Virginia. Accordingly, Senate Bill 448 was passed
on March 11, 1978, effective from passage, along with an increased appropri-
ation in the budget bill giving the Department a mandate to move immediately
toward compliance with the Federal Act. Senate Bill 448 expanded the rule-
making authority of the Department to accomplish this goal. This was a
unique expression of the emergency by the Legislature in that it departed
from its normal procedure of passing new law to accomplish the above result.
It was expressed that expanded rule-making authority would be the most ex-
pedient means of compliance under the circumstances. It is also important
to note that Senate Bill 448 specifically provided for regulation of surface
effects of deep mines as well as the regulation of the surface mining in-
dustry.

The Federal Act provides for an interim program ending Jume 3, 1980,
with a permanent program of regulation to follow after this date. The
federal permanent regulations have not been available to the states. These
regulations, when available, in the next three months will require the com-
plete revision of the reclamation law (Chapter 20, Article 6, et. seq.) and
accordingly a complete revision of these proposed regulations. Work on re-
visions of our state law and regulations for the permanent program must there-
fore begin in the next few months under the circumstances as they exist at
this time.

Moreover, the interim federal program provides for monetary grants to

the states to help develop and expand the regulatory program to enforce not
only the interim program requirements, but to finance and rewrite the neces-
sary legislation and regulations for the permanent program. 0f great signif-
icance is the fact that an expanded enforcement staff can be provided by grants
to West Virginia to allow for comprehensive regulation of deep mines preseptly
numbering more than 1,300 active operations. This is an added responsibility
that the Department has not heretofore had under present reclamation law. The
Department is not eligible for, nor, can it receive these federal grants for
program expansion until and unless these regulations are promulgated giving
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the Department legal authority to enforce the interim program required by the
Federal Act. The program expansion, staff, equipment, training programs, etc.

must begin now to realistically meet the future target date of the federal per-
manent program.

In short, we have a critical choice. We can comply with the mandate of
the Federal Act which is to maintain state regulatory supremacy of the in-
dustry and receive funding to finance this effort to protect our environment
or, we can surrender this authority to the Federal Office of Surface Mining
and cause major disruptions of the industry during the interim program.

FINDINGS AND DETERMINATIONS

See nine pages attached hereto.
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STATE OF WEST VIRGINIA

OFFICE OF THE SECRETARY OF STATE

CHARLESTON 25303

MAMNCHIN
ARY OF STATE

STATE REGISTER FILING

I, David C. Callaghan R Chairman R
Title or Position
Reclamation Commission , hereby sibmit to record in

Department or Division

the State Register on 8 1/2 x 11'" paper two (2) cories of

(X) proposed rules and regulations concerning topics of material not
covered by existing rules and regulations;

() proposed rules and regulations superseding rules and regulations
already on file;

(X notice of hearing;

( ) findings and determinations;

( ) rules and regulations; or

. List of newspapers wherein the notice of

(X other - specify ( hearing will be published. )
This filing pertains to

Chapter 20

Article 6

Series VAL

Section 9F, 9F.T1

Page No. ] _and 2

x) proposed rules and regulations are required to go to Legislative
Rule Making Committee;

( ) proposed rules and regulations are excluded from Legislative

Rule Making Committee;

Auqust 14, 1378
Date Submitted
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C. CALLAGHAN August 14, 1978

Director

The Honorable A. James Manchin
Secretary of State

Capitol Complex

Charleston, West Virginia 25305

Dear Secretary Manchin:

The following is submitted to you pursuant to the requirements
of Chapter 29A, Article 3, Section 1, et. seq., of the Code of West
Virginia, as amended.

Certificate of Presentation

The attached rules and regulations proposed for promulgation
by the Reclamation Commission of the Department of Natural Resources
were presented to the West Virginia Legislative Rule-Making Com-
mittee at approximately 10:30 a.m., August 14, 1978. At that time
Chairman Robert Steptoe informed Mr. David C. Callaghan, Chairman
of the Reclamation Commission that these rules and regulations would
be deemed to have been presented to the Committee by the Commission
for its consideration.

Declaration of Emergency

Pursuant to Chapter 29A, Article 3, Section 14, of the Code of West
Virginia 1977, as amended, the Department hereby makes the following
nstatement of facts and circumstances constituting the emergency'. The
passage of the Surface Mining Control and Reclamation Act of 1977 (Public
Law 95-87) placed coal mining operations both surface and deep mining
under its jurisdiction. On August 3, 1977, the Federal Act required that
all mining operations starting on or after February 3, 1978, must conform
to the requirements of the Act and be subject to a permit issued by a state
regulatory authority having the capability of requiring compliance with
Public Law 95-87. Chapter 20, Articlé 6, of the Code of West Virginia in
its present form does not comply with the requirements of the Federal Act:
More specifically, present West Virginia law and regulations do not give
the Department of Natural Resources legal authority to enforce the re-
quirements of the Federal Act or, to issue permits as required thereby.
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If the Department's proposed regulations, attached hereto, are not .
promulgated on an emergency basis, imminent legal action could well result
in a court decision preventing the Department of Natural Resources from
being able to continue issuing and approving permits for mining operations.
The Federal Office of Surface Mining does not presently have the staff or
organizational structure let alone the legal authority to issue permits
during the interim program provided under the Federal Act. The end result
would bring all new mining operations to a halt in the State of West Vir-
ginia.

The Department of Natural Resources has issued permits for mining with
the approval of the Federal Office of Surface Mining since February 3, 1977,
under the authority of our existing state law containing a general disclaimor
that the permits issued were subject to all the requirements of Public Law
95-87. The Office of Surface Mining has informed the Department that all per-
mits and operations will have to be modified immediately upon promulgation of
these regulations or they will take administrative and legal action to enforce
the requirements of the Federal Act with regard to all those state permits is-
sued or approved since February 3, 1978,

The West Virginia Legislature during the regular session January, 1978
recognized the dilemma that the coal industry and the Department of Natural
Resources faced in West Virginia. Accordingly, Senate Bill 448 was passed
on March 11, 1978, effective from passage, along with an increased appropri-
ation in the budget bill giving the Department a mandate to move immediately
toward compliance with the Federal Act. Senate Bill 448 expanded the rule-
making authority of the Department to accomplish this goal. This was a
unique expression of the emergency by the Legislature in that it departed
from its normal procedure of passing new law to accomplish the above result.
It was expressed that expanded rule-making authority would be the most ex-
pedient means of compliance under the circumstances. It is also important
to note that Senate Bill 448 specifically provided for regulation of surface
effects of deep mines as well as the regulation of the surface mining in-
dustry.

The Federal Act provides for an interim program ending June 3, 1980,
with a permanent program of regulation to follow after this date. The
federal permanent regulations have not been available to the states. These
regulations, when available, in the next three months will require the com-
plete revision of the reclamation law (Chapter 20, Article 6, et. seq.) and
accordingly a complete revision of these proposed regulations. Work on re-
visions of our state law and regulations for the permanent program must there-
fore begin in the next few months under the circumstances as they exist at
this time.

Moreover, the interim federal program provides for monetary grants to

the states to help develop and expand the regulatory program to enforce not
only the interim program requirements, but to finance and rewrite the neces-
sary legislation and regulations for the permanent program. Of great signif-
jcance is the fact that an expanded enforcement staff can be provided by grants
to West Virginia to allow for comprehensive regulation of deep mines presegtly
numbering more than 1,300 active operations. This is an added responsibility
that the Department has not heretofore had under present reclamation law. The
Department is not eligible for, nor, can it receive these federal grants for
program expansion until and unless these regulations are promulgated giving
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the Department legal authority to enforce the interim program required by the
Federal Act. The program expansion, staff, equipment, training programs, etc.

must begin now to realistically meet the future target date of the federal per-
manent program.

In short, we have a critical choice. We can comply with the mandate of
the Federal Act which is to maintain state regulatory supremacy of the in-
dustry and receive funding to finance this effort to protect our environment
or, we can surrender this authority to the Federal Office of Surface Mining
and cause major disruptions of the industry during the interim program.

FINDINGS AND DETERMINATIONS

See nine pages attached hereto.



STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C. CALLAGHAN August 14, 1978
Director

The Honorable A. James Manchin
Secretary of State

State Capitol

Charleston, West Virginia 25305

Dear Secretary Manchin:

The following is a list of newspapers in which the attached
Notice is scheduled for publication on August 16 or August 17,

1978:

Dominion Post - Morgantown
Inter-Mountain - Elkins

The Clarksburg Exponent - Clarksburg
The Raleigh Register - Beckley
Charleston Newspapers - Charleston
The Herald Dispatch - Huntington

The Intelligencer - Wheeling

Sincerely,

David C. Callagha Chai rman

Reclamation Comm

DCC:dan

Attachment



STATE OF WEST VIRGINIA

OFFICE OF THE SECRETARY OF STATE

CHARLESTON 2530E

A. JAMES MANCHIN
SECRETARY OF STATE

STATE REGISTER FILING

I, David C. Callaghan R Chairman
Title or Position

Reclamation Commission , hereby submit to record in
Department or Division

the State Register on 8 1/2 x 11" paper two (2) copies of

(X) proposed rules and regulations concerning topics of material not
covered by existing rules and regulations;

( ) proposed rules and regulations superseding rules and regulations
already on file;

(X) notice of hearing;

( ) findings and determinations;

( ) rules and regulations,; or

(X) other - specify ( List of newspapers wherein the notice of ).
hearing will be published.)

This filing pertains to

Chapter 20

Article 6
Series VIl
Section 9F, 9F.0l
Page No. 1 and 2

(X) proposed rules and regulations are required to go to Legislative
Rule Making Committee;

( ) proposed rules and regulations are excluded from Legislative
Rule Making Committee;

August 14, 1978
Date Submitted

ignature of PersongAuthorizing
this Filing
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C, CALLAGHAN
Director

August 14, 1978

NOTI CE

Rules and regulations effecting limitations on coal mining operations
within certain distances of dwellings and public facilities have been pro-
posed by the Reclamation Commission of the Department of Natural Resources.
These regulations, filed in the O0ffice of the Secretary of State on
August 14, 1978, will, in part, implement provisions of the Federal Sur-

face Mining Control Act of 1977 in West Virginia.

Notice is hereby given that on September 15, 1978, beginning at 9:00 a.m.,
a public hearing will be held in the Capitol Complex, Conference Rooms
A, and B, Charleston, West Virginia, at which time all interested persons

may submit oral and/or written comments addressing these rules and regulations.

From August 15, 1978, through September 15, 1978, the Commission will
accept any data, objections, suggested amendments, etc., submitted by interested
persons. No such comments will be considered if received after September 15,

1978, at the address noted below.

Those wishing to obtain copies of these rules and regulations may call
or write Carolyn Null, Room 322, Department of Natural Resources, State Capitol,

Charleston, West Virginia 25305; telephone: (304) 348-3267.
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305

DAVID C. CALLAGHAN August 14, 1978

Director

The Honorable A. James Manchin
Secretary of State

State Capitol

Charleston, West Virginia 25305

Dear Secretary Manchin:

The following is a list of newspapers in which the attached
Notice is scheduled for publication on August 16 or August 17,

1978

Dominion Post - Morgantown
Inter-Mountain - Elkins

The Clarksburg Exponent - Clarksburg
The Raleigh Register ~ Beckley
Charleston Newspapers = Charleston
The Herald Dispatch - Huntington

The Intelligencer - Wheeling

Sincerely,

David C. Callaghan hairman
Reclamation Commission

DCC:dan

Attachment



