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WEST VIRGINIA SURFACE MINING RECLAMATION REGULATLONS
Department of Natural Resources
Chapter 20-5 /4
Series VII (:)

(1982)

Sub Series A

Subject: Rules and regulations pertalining to areas disturbed by prospecting,
surface mining operations, ‘and surface effects of underground
mining operations, particularly with regards to requirements for
permit requirements, performance bonds, haulageways or access
roads, blasting, protection of the hydrologic system, drainage
system, method of operation, backfil:.ing and regrading, postmining
use of land, prime farmlands, revegetation, ether~mintng—operatiecns
oa-disturbed-surface—mined-areasy-surface-miniag-other-thaa-coaly
surfaee-sining-eof-timestones—sandstone~and-gaad; modifications,
and state and federal compliance and validity of regulations.

Sub Series B
Subject: Rules and regulations pertaining to definitions, general permit

regquirements, transportation facilities, drainage systems, blastiag,
post mining land use, fish and wildlife consideraticns, revegetation,
prime farmlands, bonding, prospecting, additional permit requirements
and performance standards for surface mining operations, addicionzl
permit requirements and perforuwance standards for surface effects
of underground mining operations, subsidence control, additicnal

. permit requirements and performance standards for facilities
incidental to coal mining, additional permit requirements and
performance standards for cocal removal incidental to developnment,
exemptlons, additional permit requirements and performance standards
for coal mine waste plles, reprocessing, impoundments, small
operators assistance program, notice of citizens' suits, citizens'
inspections, designation of areas unsuitazble for coal mining,
inspections, enforcement, open meetings and Reclamation Board of
Review appeals.

SECTION 1. GENERAL

1.0l A. Scope - These Subseries A regulations establish general and specific
rules for permits, for haulageways or access roads for blasting, for protection
of the hydrologic system, for drainage systems, for methods of operation, for
postmining use of lands, for prime farmlands, for revegetation of lands disturbed
by prospecting and surface mining operations, for ether-miaing-eperatiens-ea-

gurface-mined-arcass-for-surface—miaing-other-than-eoalr-for bonds and-permifgy




incidental to coal mining. The interim regulations apply to these operations
until the date specified in a permit which has been approved or denied by the
Director in conformity with the Act.

(¢) Apply on March 12, 1982 to all surface mining operations who receive
conditionally approved permits under the Act issved after February 13, 1982,
Those interim regulations apply until the date which shall be specified in
the permit requiring compliance with the permanent regulatiocns in Subseries B.

1,02 B. Applicability — The permanent rules and regulations contained in

Subseries B:

{a) Apply, once the Director has made hisg decision to grant or deny a
modification which requires compliance with Subseries B to operations presently
under permit or approval issued or modified between August 14, 1978 and
February 13, 1982,

{b) Apply on September 22, 1982, to any new operation which does not
have any permit or approval issued or modified persuant to Chapter 20, Article
6 by that date.

{¢) Apply to all operaticons which received conditionally approved permits
after February 13, 1982 from the Director on the date specified in the permit.

(d) Sections 4C.01 and sectiong 11 = 16 apply on the date these regulations
become effective.

1,03 A, The interim regulations (Subseries A) apply generally until
September 22, 1982 to daily activities at the mine site. Once a permit is
modified or a permit is obtained which regquires compliance with the permanesnt
regulations (Subseries B), then those regulations govern the daily activities
at the mine site.

1,03 B. Phased Submittal - Chapter 20, Article 6, Section 9, of the West

Virginia Code provides that:

"Within two months after the secretary of the interior approves a




for—-guarrTesy-for-surface-ninitng-of-timestone;—sandastene—eand-serndy for modiflications,
for state and federal coupliaunce and for validity of regulatiocns.

1.0l B. Scope — These subseries B regulations establish general and
specific rules for general permit requirements, transportation facilities,
drainage systems, blasting, post mining land use, fish and wildlife considerations,
revegetation, prime farmlands, bending, prespecting, additional permit requirements
and performance standards for surface mining operations, additional permit
requirements and performance standards for surface effects of underground
mining operations, subsidence control, additional permit requirements and
performance standards for facilities incidental to coal mining, additional
permit requirements and performance standards for coal removal incidental to
development, exemptions, additional permit requirements and performance
standards for c¢oal mine waste piles, reprocessing, impcundments, small operateors
assistance program, notice of citizens' suits, citizens' inspections, designatioen
of areas uvasuitable for coal mining, inspections, enforcement, cpen meetings
and Reclamation Board of Review appeals.

1.02 A, Applicability - The interim rules and regulations contained in

Subseries A:

(a) Apply on March 12, 1982 to all permits, underground approvals,
existing mine permits issued or modified by the Director between August 14,
1978 and February 13, 1982. These operations must continue to cemply with
these regulaticns until the Director has made his decision whether to grant
or deny a modification to an interim or permanen:t program permit which requires
compliance with Subseries B.

{b) Apply on March 12, 1982 to all surface mining operations as defined
by Secticn 3 (t) of the Act which do not have a permit, underground approval
or existing mine (EM) permit from the Director. This group consists primarily

of underground nmines opened or recpened before July 1, 1976 and most facilities




permanent state program for West Virginia, all surface mining operations
shall file an application for a permit or modification of a valid
existing permit or undergrcund opening approval relating to those

lands to be mined eight months afrer that approval. "No later than
eight months after the secretarv's approval of a permanent state
program for West Virginia, no person may engage in or carry out, on
lands within this state, any surface-mining operaticns unless such
person has first obtained a permit from the Director.”

The two-month period referred to above expires on March 22, 1982. The
eight-month period expires on September 22, 1982. Because of the extensive
work loads imposed upon the industry in preparation of and the Reclamation
Division in the review of permit applications, phased submittals shall be
accepted.

No later than March 22, and upon the initial filing with the local DNR
office, the Department of Natural Resources shall begin and maintain a file
on that permit application. When the file is complete and all relevent
information has been reviewed, the applicant shall forward the complete
application to the Charleston office for final action on the application.

If the initial submittal is incomplete, the applicant shall submit a

statement and schedule of dates for the remaining submittals.

1.04. Authority - These regulations are issued under the authority of

Article 6, Chapter 20, Code of West Virginia, as amended.

1,05, Effective Date - These regulations were promulgated on the l16ch

day of June, 198%Z,

1.06, Filing Date — These regulations were filed in the Office of the

Secretary of State on the l6th day of June, 1982,
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2. DEFINITIONS: UNLESS THE CONTEXT IN WHICH USED CLEARLY REQUIRES A
DIFFERENT MEANING, AS USED TN THESE REGULATIONS OR A5 REFERRED 7o
IN ARTICLE~3: CHAPTER ?U CODE OF WEST VIRGNIA AS AMENDED:

2.01 - Abandoned Coal! Waste Disposai Area means any coal refuse disposal
faci]jtyAwhiph is Tocated on thé surface of either public or private property,
or both; whnich has not been operated in whoie or in part since the third day of
August, one thousand nine hundred seventy-seven, which was inadequately
reclaimed and there is no continuing responsibility on the part of any
operator, permitiee, or agent of the operator or permittee, or the State as &
result of a bond forfeiture to reciaim it under State or Federal Law.

2.02 -Acidity means the guantitative capacity of an aqueous medium to
donate protons in a reaction with hydroxyi ions.

2.03 - Acid Mine Drainage means water with a pH of less than 6.0

discharced frcem active or abandoned mines anc from areas atffected by surface
mining cperations.

2.04 ~Acid-Forming Materials means zarth materials that contain sulfide

mineral or other materials which may create acid mine drainage.

2.05 -Acid-Producing Cverburden means material which upon chemical

analysis, shows a pH of 2,0 or less. Seams commonly associated with such
material may include, but are not be 1imited to Waynesburg, Washington,
Freeport, Sewickley, Redstone, Pittsburgh, Kittanning, E£1k Lick, Peeriess, No. 2

Gas, Upper Eagle, No. 5 Block and Stockton Lewiston.

2.06 - Acid-test Ratio means the relation of gquick assets to current
Tiabilities. '
2.07 - Act means West Virginia Code, Chapter 20, Article 6,

2.08 - Active Surface Mining Operaticn means an operation where land

is being disturbed or mineral is being removed and where grade release has not

been approved.
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2.09 - Asset Ratio means the relation of total assets to total liabilities.
2.10 - Auger Mining means a method of mining coal at a cliff or highwall

by ¢rilling holes into an exposed coal seam from the highwall.
2.11 - Buffer Zone means an undisturbed border along or around an

intermittent or perennial stream.

2.12 - Bearing Capacity means a measure of the ability of a foundation

material to carry Toads imposed by an embankment or other structure as
determined by standard engineering evaluations.

2.13 -Best Technology Currently Available means equipment, devices,

systems, methods, or techniques which will (a) prevent, to the extent possible,
additional contributions cf suspended solids to stream flow or runoff outside the
permit area, but in no event result in contributions of suspended solids in
excess of requirements set by applicable State or Federal Taws; and {b) minimize,
to the extent possible, disturbances and adverse impacts on fish, wildlife and
related environmental values and achiave ennancement of those resources where
practicable. The term includes equipment, devices, systems, methcds, or
techniques which are currently available anywhere as determined by the director,
even if they are not in routine use¢. The term includes, but s not limited to,
construction practices, 'site requirements, vegetative selection and planting
requirements, animal stocking requirements, scheduling of activities and design
of sedimentation pends. Within the constraints of the Act, the director shall
have the discretion to determine the best technology currently available on a
case-by-case basis, as authorized by the Act and these rules and regulations.

2.14 - Capital Assets means those assets such as land, buildings and

equipment heid for use in the production or sale of other assets or services.
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2.15 -Cash means (a) all cash items except cash (1) restricted by an
agreement, or (2) described as earmarked for a particular purpose; and (b)
short-term investment such as stocks, bonds, notes, and certificates of depesit,
where the intent and ability to sell them in the near future is established by
the operator.

2.16 -Cemetery means any area of land where human bodies are inferred.

2.17 - Channel Protection means any measures taken to prevent or control

erosicn, cavitation, or other destructive processes in channels such as
diversion ditches and spillways.

2.18-Coal Processing Plant means a collection of facilities where

run-of-the-mine coal is subjected to chemical or physical processing and
separated from its impurities. The processing plant may consist of, but is not
Timited to, the following facilities: 1loading facilities; storage and stockpile
facilities; sheds, shops and other buildings; water treatment and water storage
facilities; settiing basins and'impoundments; coal pfocessing and other waste
disposal arsas; roads, railroads and other transportation facilities.

2.19 - Coal Refuse Disposal Area means all deposits of coal processing

waste or coal waste on or buried in the earth.

2.20 - Coal Waste means any waste coa],'fock shale, slurry, culm, gob,
boney, siate, clay, and related materials associated with or near a coal seam,
which are either brought above grcund or otherwise removed from a mine in the
process of mining coal, or which are separated from coal during the c¢leaning or
preparation operations.

2.21 - Ccarse Ccal Refuse means coal processing waste predominately within

a size range greater than the #28 sieve size.
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2.22 - Collateral Bond means an indemnity agreement in sum certain

deposited with the director executed by the permittee and supported by one or

more of the following:

(1)

(5)

2

The deposit of cash in one or more federally insured accounts, payable
oniy to the director upon demand;

Negotiable bonds of the United States, a State, or a municipality,
endorsed to the crder of, and in the possession of, the director;
Negotiable certificates of deposit, payable only to the directer,

and in his possession;

An irrevocable Tetter of credit of any bank organized or authorized to
transact business in the State of West Virginia, payabdble only upon
presentation by the director;

A perfected, first-lien security interest in real or personal property,
in favor of the director;

Investment-grade rated securities, having the highest rating fssued by
a nationally recognized securities rating service, endorsed to the
order of, and in the possession of, the director, excluding all issues
of the type traded on a commodity exchange such as contracts for future

delivery of goods.

.23 - Lombined Ccal Refuse means a mixture of coarse coal refuse and

dewatered fine coal refuse which is combined in the coal preparation process.

2.

24 - Combustible Materials means organic materials that are capable of

burning by fire or through oxidation, accompanied by the evolution of heat and

a significant temperature rise.
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2.25 - Common-size Comparative Balance Shest means item amounts from a

number of the permittee's or applicant's successive yearly balance sheets
arranged side by side in a single statement foliowed by common-size percentages
whereby: (1) the asset total is assigned a value of 100 percent; {2) the total
of }jabilities and owner equity is also assigned a value of 100 percent; and
(3} each individual asset, 1iability, and owner equity item is shown as a
fraction of one of the 100 percent totails.

2.26 - Common-size Comparative Income Statement means an operator's income

statement amounts for a number of successive yearly periods arranged side by
side in a single statement followed by common-size percentages whereby net
sales are assigned a 100 percent value, and then each statement ftem is shown
as a percentage of net sales.

2.27 - Community or Institutional Building means any structure, other than

a public building or an occupied dwelling, which is used primarily for
meetings, gatherings or functions of Tocal civic orgarnizations or other
community groups; functions as an educational, cultural, historic, religious,
scientific, correctional, mental-health or physical health care facility; or is
used for public services, including, but not limited to, water supply, power
generati¢n or sewage treatment.

2.28 - Compaction means the densification of a soil or soil-1ike material
by means of mechanical manipulation.

2.29 -Complete application means an appiication for a notice of intent to

prospect ar for a surface mining permit which contains all information requirad

under the Act and all Rules and Regulations.
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2.30 -Compietion of Mining means an operation where no mineral or

averburden has been removed for a period of two consacutive months, unless the
operator, within thirty (30} days of receipt of the director's notification
declaring completion, submits sufficient evidence that the operation is in fact
nqp_ggmg]eted.

2.31 - Completion of Reclamation means that the total bond has been

released after approval of the final inspection report provided for in section
4F.11,

2.32 ~_Consiruction Pcre Pressures means water pressures generated in

foundation soils or embankments due to compression by Toads imposed by
construction of an embankmant or other structure.

2.33 -Current Assets means cash and assets that are reasonably expected to

be realized in cash or sold or consumed within one year.

2.34 - Current Liabilities means debts_ or other obligations that must be

pajd or liguidated within a short perjod of time, usualiy a year. Tnis shall
also include dividends pavable on preferred stock within one year.

2.35 - Current Ratio means the relation of current assets to current

Tiabiiities.
2.36 - Density means the weight of soil or soil-1ike sclids per unit of
total volume of soil or similar mass.

2.37 - Design Storm means predicted precipitation of given intensity,

frequency, and duration based on United States Weather Bureau data.

2.38 - Director and/or His Authorized Agent means the director of the

department of natural resources, deputy directors, the chief of the division
of reclamation, the assistant chiefs of the division of reclamation and &l
duly authorized surface mining reciamation supervisors, or inspectors and

inspectors-in-training.
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2.39 - Downslope means the land surface between the projected cutcrop
of tne 1owest‘coa1 seam being mined or any mining related construction and the
valiey floor.

2.40 ~ Embankment means a man-made deposit of earth or waste materials,
usually exhibiting at least one sloping face.

2.41 - .Embankment Stability means the degree of safety relative tc a

structural failure of the embankment.

2.42 - Emergency Spillway means a hydraulic structure designed to

discharge water in excess of that which an impoundment is designed to store or
which cannot be passed through a principal spiliway.

2.43 - Excess Material - Reserved

2.44 - Existing Coal Refuse Area means a refuse disposal facility

which has been operated in whole or in part after August 3, 1977 or has a
continuing reclamation responsibility as of that date.

2.45 -Existing Structure means a structure or facility used in connecticn

with or to facilitate surface coal mining and reciamation operations for which
construction begins prior to the Secretary's approval of a permanant program
for West Virginia.

2.46 - Face-Up means the result of an excavation where a vertical or
near vertical highwall is created that exposes the overburden and/or the

mineral face.

2.47 - Fine Coal Refuse means coal processing waste predominately within a

size range less than the #28 sieve which may be disposed of in a slurry form or
as a dewatered fine refuse.
2.48 - Foundation means soil, bedrock, or other earth material cn or

against which an embankment or other structure is placed.
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scientific or esthetic resources that could be damaged or destroyed by surface
coal mining operations., Examples of fragile lands include valuable habitats
for fish or wildlife, c¢ritical habitats for endangered or threatened species of
animais or plants, uncommon geologic formations, National Natural Landmark
sites, areas where mining may cause flooding, environmental corridors
containing a concentration of ecologic and esthetic features, areas of
recreaticnal value dus to high environmental quality, and buffer zones adjacent
to the boundaries of areas where surface coal mining operations are prohibited
under Section 22(d) of the Act and Section 13 of these regulations.

2.50 - Freeboard means 1) the vertical distance between the lowest point
of tne crest of the embankment of a dam and the reservoir water surface or 2}
the vertical distance between the top of a ditch or channel and the water
surface during the design flow.

2.51 - Fugitive Dusi means that particulate matter not emitted from a duct

or stack which becomes airborn due to forces of wind or surface mining
operations or both. During surface mining operations the term may include
emissions from haulroads; wind evosion of exposed surfaces, storage and spoil
piles; reclamation operations; and other activities in which material is either
removed, stored, transported, or redistributed.

2.5¢ - General Area means, with respect to hydrology, the topographic and
ground water basin surrounding a permit area which is of sufficient size,
including areal extent and depth, to include one or more watersheds containing
parennial streams and ground waifer zones and to allow assessment ¢f the
probable cumulative impacts on the quality and quantity of surface and ground

water systems in the basins.
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2.53 - Geotechnical Engineering means the application of soil mechanics,

rock mechanics, and geology to the solution of problems involving engineering
structures and their finteraction with surrounding earth materials.

2.54 - Growing Season means one (1) year.

2.55 - Groundwater means subsurface water in the zone of saturation.

2,56 - Haulageway or Access Road means any road constructed,

improved, maintained or used by the operator with the exception of state

maintained roads.

2.57 - Hazard Potential means a classification rating assigned to a

structure based on engineering evaluations and judgement predicting the damage
to human 1ife, property and environment should a failure of the stfucture
occur. |
2.58 - Highwall means the face of exposed overburden or coal in an open |
cut of a surface mining operation or for entry to an undergréund mining
operation. - |

2.59 - Highway, Primary means those roadways which are designated as

interstates, U. S. numbered highways or West Virginia numbered highways and |
Secondary means those roadways wﬁ&ch are designated by the
West Virginia Department of Highways as county numbered routes.

2.60 - Historic Lands means historic or cultural districts, places,

structures or objects, including archeoiogical-énd pateontological sites,
National Historic Landmark sites, sites Tisted on or eligible for listing on a
State or National Register of Historic Places, sites having religious or
cultural significance to native Americans or religious groups or sites for
which historic designation is pending.

2.61 - Hydraulics means the study of the physical behavior of liquids,

especially water, in natural or man-made systems or processes.
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2.62 - Hydrological Analysis means a determination, using standard
engineering methods, to establish surface water runoff for a specified design
storm.

2.63 - Hydrologic Balance means the relationship between the quality and

qUahpjpg of water inflow to, water outflow from, and water storage in a
hydkologic unit such as a drainage basin, aguifer, soil zone, lake, or
resevoir. 1t encompasses the dynamic relationships among precipitation,
runoff, evaporation, and changes in ground and surface water storage.

2.64 - Hydrology means the science that deals with the occurrence and
behavior of water in the atmosphere, on the ground and underground.

2.65 - Hydrologic Regime means the entire state of water movement in a

given area, It is a function of the climate and includes the phenomena by
which water first occurs as atmospheric water vapor, passes into a liquid or
solid form, falls as precipitation, moves along or into the ground surface, and
returns to the atmosphere as vapor by means of evaporation and transpiration.

2.66 - Impoundment means a clcsed basin constructed for the retention of
water, sediment or waste.

2.67 - Infiltration means the flow or movement of water through the
surface of soil or soil-1ike material into the ground.

2.68 - Intermittent Stream means a stream or portion of a stream that

flows continuously for at least one month of the calendar year as a result of
ground water discharge or surface runoff.

2,69 -Inspection shall mean a visual review of prospecting, surface, or
other mining operations to insure complete compliance with any applicable law or
rules and regulations or permit conditions under jurisdiction of the director.

2.70 - Irreparable Damage to the Environment means any damage to the

environment that cannot be corrected by actions of the operator.
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2.71 - Leachate means a liquid that has percolated through soil,
rock, or waste and has extracted dissolved or suspended waterials.

2.72 - Lightly Buffered Stream means any stream or its tributaries

that contains less than 15 ppm methyl orange alkalinity (to pH 4.5) and a
conductivity of less than 50 micro MHO.

2,73 - Liguefaction means a phenomenon wherein a saturated granular soil
or soii-like material loses strength and flows in a manner resembling a
Tiquid.

Z.74 - Liguidity Ratio means the retation of cash to current Tiabiiities.

2,75 - Mine means the shaft, slopes, drifts or inclines connected
with excavations penetrating coal seams or strata and the surface structures or
equipment connected therewith which contributes directly or indirectiy to the
mining, preparatien or handiing of coa].

2.76 - Mineral Face means the exposed vertical cross-section of the |

natural coal seam or mineral deposit.

2.77 - Natural Drainway means any natural water course which may

carry water tc the tributaries and rivers of the watershed.

2.78 - Natural hazard lands means geographic areas in which naturatl

conditicons exist which pose or, as a result of surface coal mining operations,
inay pose a threat to the health, safety or welfare of people, property or the
environment, inciuding areas subject to Tandslides, cave-ins, severe wind or
soit erosion, frequént flooding, and areas of unstable geology.

2.7 - Net profit means the bottom line of the income statement after
taxes, including taxes based on income, adjustments, all extraordinary income
and expense, but before preferred and common stock dividends.

2.80 - Net worth means preferred and common stock, all surplus accounts,

and retained earnings.
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2.81 - Occupied Dwelling means any building that is currently being used

on a regular or temporary basis for human habitation.

2.82 - Outer Spoil or Outer Slope means the disturbed area extending

from the outer point of the bench to the extreme lower 1imit of the disturbed
land.

2.83 - Overburden means material of any nature, consolidated or
unconsolidated, that overlies a mineral deposit, excluding topsoil.

2.84 - Peak Runcff means the maximum flow at a specified iocation
resulting from a design storm.

2.85 - Perennial Stream means a stream or portion of a stream that

flows continuously.

2.86 - Principai Shareholder means any person who is the record or

beneficial owner of 10 percent or more of any class of voting stock.

2.87 - Phreatic Surface means the upper surface of a zone of saturation

where a body of groundwater is not confined by an overiying impermeable
strata. o

2.88 - Piping means a process of internal erosion which occurs when water
transports soil or soil-l1ike materials through unprotected exits, developing
unseen channels or pipes through an embankment or its foundation.

2.89 - Pit means that part of the surface mining operation from which
the mineral is being actively removed or where the mineral has been removed and
the area has not been backfilled.

2.90 -Potential Hazard means the existence of any condition or practice or

any viotation of a permit or other requirements of the Act in an operating or
an abandoned refuse area which might reascnably be expected to cause physical
harm to persons, property, or the environment inside or outside the permit

aread,
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<t - Hre-Inspection means & preliminary survey and a Ticld review

Py oroo o tar or s authorized agent of ¢ pre-plan and the proposed area Lo
be disturbed.

2.92 -Pre-Plan means the total application submitted to the diractor
including the application forms, mining and reclamation plan, drainage plan,
blastinag olan, planting plan, maps, drawings, data, cross-soctions, bonde rid
Jater T cenation ol oalay be required to obtain a permit.

.73 -Principa. Spiliway neans the hydrauvlic structure designed to discharye

water stored betwesen normal pool and the emergency spillway invert eievations.

2,94 - Probable maximum Precipitation means the depth-duration-areaq

rainfall for a particular area that represents the maximizing of the st
critical metecroioyical conditions that are considered possible of occurrence.

2.95 -~ Public Building means any structure that is owned by a public

agency or used primarily for public business, meetihgs or .other group gatherinys.

2.96 -~ Public Park means an area dedicated or designated by any Federal,
State or Tocal agency for public recreational use, whether or not such use is
Timited to certain times or days, including any land leased, reserved or held
open tu the public because of that use.

2.97 - Quick Assets means cash and current assets that can be quickly turned

into cash.

.98 ~ Recharge Capacity means the ability of the soils and underlying

materials to allow precipitation to infiltrate and reach the zonz of saturation.
2,99 -~ Reclamation means the process of converting disturbed Tand to
a stable forin for productive use.

2.100 - Renewablie Resgurce Lands means aquifers and areas for the

recharyge of aquifers and other underground waters, areas for agriculturail or

silvicultural production of food and fiber, and grazinglands.
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2.101 - Retained Earnings means stockholder's equity that has arisen from

retained assets from earnings in the business. This shall include only
garnings from normal operations and not gains from such transactigns as the

sale of plant assets or investments.

2.102 - Return On Investment means the relation of net profit for the last

yearly pericd to ending net worih,

2.103 - Sediment means sc¢lid material, both mineral and organic, that
is in suspension, is being transported, or has been moved from its site cof
origin by air, water gravity, or ice and has come to rest on the earth's
surface.

2.104~ Safety Factor means the ratio of the available shear strength to

the developed shear stress, or the ratio of the sum of the resisting forces to
the sum of the loading or driving forces, as determined by accepted engineering
practices.

2.105 -Sediment Control Stiructure means a primary structure designed,

constructed and maintained in accordance witnh Section 48 of these regulations
and includes barriers, dams, excavations or other structures placed in suitable
Tocations which slows down water runoff to ailow sediment to settle out,
Provided that such secondary sediment control structures including hay or straw
bales, check dams, rip-rap, or mulch are not considered primary sediment
control structures.

2.106 - Seepage means 1) the appearance or disappearance of water at the
surface of natural ground or embankments or 2) thé s?ow movement of water

through soil or soil-like materials.
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2.107 - Seif-bond means an indemnity agreement in a sum certain payable to
the directeor, executed by the permittee and by each individual and business
organization capable of influencing or controlling the anestment or financial
nractices ¢f the permittee by virtue of his authority ag an officer or
ownership of all or a significant part of the permittee, and supported by
agreements granting the director a security interest in real or personai
property pledged to secure performance by the permittee.

2.108 -Significant Aquifer means a zone stratum or group of strata
that can store and transmit water in sufficient quantities for a specific use.

2.109 - Significant Forest cover means an existing plant community

consisting predominantly of trees and other woody vegetation.

2.110 - Sizeable (Quantity gﬁ'ﬂgﬁgﬁ means an accumulation of storm or

any other water in excess of 5,000 cubic feet not provided for in the
pre-plan.

2.111 -Stope Protection means any measures taken to control erosion ¢n

slopes.

2.112 - Stope Stability means the degree ofrsafety relative to the

development of a tandslide in the slope, as defined by one or more
standard engineering methods of analysis.

2.113 - Spoil means overburden that has been removed during surface coal
mining opevations. |

2.114 - Stabilize means to control movement of scil, spoil piles, or areas
of disturbed earth by modifying physicairor'chemﬁcai properties, such as by
providing a protective surface coating. 7

2.115 - Standard Engineering means sound engineering practice based upon

the technology currentiy available to the engineering profession.
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2.114 - Stoniness means a characteristic of earth, overburden or spoi1-
reflecting its relative proportion of sjzeable aggregate content as opposed to
its sand, silt, clay or rock fragment centent.

2.117 - Storm Water means any water flowing over the surface of the
around caused by precipitation; generally, surface runoff.

5.118 - Structure means but 1s not be limited to gas lines, water lines,
towers, airports and dams. This shall not include operational facilities of
the surface mining operation for purposes of Section 4C.04(f). |

2.119 - Strength Parameters mean those engineering values obtained from

standard engineering shear strength tests of soil or soil-Tike material.

2.120 - Sub-drainage System mezns a designed and constructed system

provided for the conveyance of subsurface water.

2.121 - Subsijdence means a sinking, cellapsing or cracking of & portion of
the earth's surface resulting from the presence of a void or voids beneath the
surface. -

2.122 - Substantial Legal and Financial Commifments i

2 Surface Coal

Mining Operation means significant investments that have been made on the basis

of a long-term coal contract in pdwe? plants, railrgads, coal-handiing,
preparation, extraction or storage facilities and other capital-intensive
activitfes. An exampie would be an existing mine, not actually producing coal,
but in a substantial stage of development prior to production. Costs of
acquiring the coal in place or of the richt to mine it without an existing
mine, as described in the above example, aione are not sufficient to constitute

substantial Tegal and financial commitments.
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2.123 ~ Substantially Disturb means, for purposes of prospecting, to
jmpact significantly upon land, air, or water resources by such activities as
blasting, mechanical excavation, driT]fng, or altering coal or water exploratory
holes or wells, construction of roads and other access routes, and the

placement of structures, excavated earth, or other debris on the surface of land.

2.124 - Successor in interest means any person who succeeds to rights

“granted under a permit, by transfer, assignment, or sale of those rights.

2.125 ~ Surety Bond means an indemnity agreement in & sum certain payable
to the director executed by the permittee which is supported by the performance
guarantee of a corporation licensed to do business as a surety in the State of
West Virginia.

2,126 - Surface Water means water on the surface of the earth.

2.127 - Topsoil means the A-horizon soil Tayer of the three major soil
horizons.

2.128 - Toxic-Forming Materials means earth materials or wastes which,

if acted upon by air, water weathering, or microbfo1ogi¢a] processes, are
Tikely to produce chemical or physicai cconditions in s¢ils, air or water that
arg detrimental to the environment.

2.129 - Transfer, Assignment, or Sale of Rights means a change in

ownership or other effective control over the right to conduct surface coal
mining operdations under a permit issued by the director.

2.130 - Toxic Mine Drainage means water that is discharged from

active, abandoned and other areas affected by surface mining or prospecting
operations and which contains a substance which through chemical action or
physical effects, is Tikely to kill, injure, or'impair biota commonly present

in the area that might be exposed to it.
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2.131 - Valid Existing Rights - means that a person had valid existing
rights as of August 2, 1977 as referenced in the Act if:

1. That pefson was mining coal as of that date; or

2. That person had obtained or made 2z good faith attempt to obtain all
per@j;s necessary for such mining; or

3. The designaticn or the T1imitation provided for in Section 22(d} of the
Act would result in an unconstitutional taking of that person's rights after
an opportunity for appeliate review of the designation.

2.132 - Valley or Head of Hollow Fill means a fill structure consisting of

any material, other than organic material, placed in a valiey where side slopes
of the existing hollow measured at the steepest peint are greater than 2Z0° or
the average slope of the profile of the hollow from the toe of the fill to the
top of the fill is greater than 10°.

2.133 -Y¥oodlands means commercial woodlands, where the post-mining Tand
use would be a commercial product where fiat or gently rolling iand is
essential for the operation and harvesting: Provided, that environmental
benefits would occur from such a woodiand, post-mining land use.

2.134 - Working Capital means the excess of the operator's current assets

over 1ts current 1iabflities.

2.135 - Zone of Saturation means the zone beleow the piezometric surface

in whichn all voids are filled with groundwater. Piezometric surface means the

surface to which the water from a given aqu%%er will rise under its fulil head.
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3A. PERMIT APPLICATION

34.01  General Reguirements for Format and Contents.

a. Applications for permits to conduct surface coal wmining and
reclamation operations shall be filed in the format required by the
director. The application shall be complete excluding bond.

b. Information set forth in the application shall be current,
presented c¢learly and concisely, and supported by appropriate
references to technical and other written material available to the
director.

c. A1l technical data submitted in the application shall be
accompanied by -

1. Mames of persons or organizations which coilected and analyzed
such data;

2. Dates of the c¢collection and analyses; and

3. Descriptions of methodology used to coliect and analyze the
data.

d. The application shall state the name, address and position of
officials of each private or academic research organization or
governmental agency consulted by the applicant in preparation of the
application for information on Tand uses, soils, geology,
vegetation, fish and wildlife, water quantity and quality, air

quality, and archeological, cultural, and historic features. .
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e. If the applicant proposes to conduct the surface mining activities in

excess of 5 years, the application shali;

1.
2.

Be compiete for the specified longer term, and

Show that a specified longer term is reasonably needed to allow

the applicant to obtain necessary financing of equipment and the

opening of the operation, and this need is confirmed, in writing,
by the applicant's proposed source for the financing.

a. For permits of longer than five year terms, a review by the
director of the permit shall be made .no less fregquent than the
permit midterm or every five years, whichever is more
frequent.

b. Extensions of time granted under this sub-section shall:
1. Be sct forth in the permit;

2. And notice of the extension shall be made to the public.

3A.02 General Requirements for Permit Applications or Modificaticns pursuant

to 20-6-9(a) of the Act.

a.

Within two months of approval of the permanent state program all

surface mining eperators shail file an application for a permit or

modification of a valid existing permit or underground opening

approval,

1. [If the director approves such action applicants may submit partial or
phased applications and maintain compliance with 3A.02(a)}.

2. If the applicant is authorized to submit a partial or phased
application pursuant to 3A.02 a complete application must be recsived
by the director no later than eight (8} menths after approval of the

permanent state program.
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3. Applicable information already on file with the director may be
incorporated into the app1iéétion by reference.

b. Existing permits which do not propose to conduct operations eight
months after approval of a permanent state program need not comply
with 3A.02.

c. Applicants which have made a good faith attempt to submit a complete
application and have an interim 5rogram permit or approval and are
operating in compliance with interim program standards inay be granted

reasonable extensions by the director upon written findings beyond the

eight (8) months specified in 3A.02{a)(2).

3A.03 New or Revised Regulations -Within thirty (30) days after a new or revised

regulation becomes effective, alil active operations shall submit a schedule
to the director demonstrating how and when the operator expects to comply
with such regulation. The director 56511 review the schedule and either
approve it or return it to the operator with suggested revisions and set a

reasonable time for compliance not to exceed ninety {90) days.

3B. LEGAL ADVERTISEMENT

3B.01 Surface Mine Applicaticn Number - Prior to the pubiication of the

advertisement for a surface mining permit, the applicant shall submit a
complete surface mining permit application and obtain a surface mining

application (SMA) file number.

38.02 Contents of Advertisements

a. The surface mining app?icatfon (SMA) file number shall be made a part of

the Tegal advertisement.
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b.

A clear and accurate Tocaticn map shall be made a part of the Tegal
advertisement. A map of a scale and detail found in the West
Virginia General Highway maps will be the hinfmum standard for
acceptance. The map size will be at a minimum 2" x 2". Longitude
and latitude lines shall be indicated on the map and such Tines will
¢ross at or near the center of the proposed permit area.

At a minimum, the legal advertisement shall contain the information
required by Subsections (a) (1) through (&) (1C), Section 10 of the
Act and shall specify that comments on the permit application must be
filed with the director in Charieston.

The legal advertisement shall be published once a week for four
consecutive weeks. Each advertisement sha11'be separated by a period
of not less than six (&) nor more than seven (7) days.

The tegal advertisement and pubiication dates shail be certified and
notarized by the publishing newspaper. The certificate of
publication shall be made a part of the completed permit

appiication.

If an applicant seeks a permit to mine within 100 feet of the outsjde
right-of-way of a state maintained road or to relocate a state
maintained road, the advertisement shall include a concise statement
describing the road and, if applicable, the particular part to be
relocated, where the relocation s to ocfur, and the duration of the

relocation.
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Section 3. GENERAL PERMIT REQUIREMENTS 3C.
3C.  MAPS )
3C.01 Sca1§_for Reclamation Pre-plan Map - Except as otherwise noted in these

3C.02

3C.03

3C.04

rules and regU]atiohs, the scale required for all maps prepared for

submission with an application for a permit shail be as follows:

a. The preferred Scale of maps proposed from U.S. geological survey
topographic maps on 7.5-minute quadrangle shall be enlarged to 500 feet
or less to the inch; and

b. Lesser scales may be used where improved <¢larify and accuracy are

necessary.

Scale for Drainage, Progress and Fina) Maps -The scale on the drainage,

progress and final maps shall be of the same scale as the approved pre-pian

map, provided that the scale of final maps for prospecting operations be

1" = 500",

Map Size - A11 maps and plans shall be submitted on standard print paper,
24 -inches by 36 inches or less. If supplementary maps or plans are attached,

match lines shall be used.

Color Code - A color code shall be used in preparing all maps to indicate
critical features of the permit area as follows:

a. Red shall indicate mineral to be removed;

b. Yellow shall indicate the total disturbed land;

c. Blue shall indicate water and‘drainage patterns;

d. Brown shall indicate special uses;

e. Green shall indicate areas regraded; and

f. Purple shall indicate adjacent mining permits.
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3D.

3D.01

3D.02

3E.

3E.01

3£.02

INSURANCE

The minimum amount of insurance coverage for bodily injury sh@1] be 5300,000

for each occurrence and $500,000 aggregate; and minimum insurance for
property damage shall be $300,000 for each occurrence ana $500,000 aggregate

with no exclusion for landsiides and water wells: provided that blasting

insurance will continue as long as blasting activities occur.

The policy shall be maintained in full force during the life of the permit

or any renewal thereof until completion of all reclamaticn coperations.

APPROVED PERSONS

Any person may upon approval by the director unless otherwise provided in

the Act and these regulations may prepare, sign or certify all permit
applications, maps, plans and design specifications or other similar
materials necessary to complete an application and pre-plan. Provided
however, that for purposes of Sections 10(a){13) & 13(b)(10) of the Act an
approved person shall be a registered professional engineer who may be
assisted by experts in related fieids such as geolegy, land surveying and

landscape architecture.

The director's approval shail be in writing and shall be based on the

following:

a. A resume of the persons prior experience and training relating to the

preparation of permit application materials, provided that registered

professional enginsers, registered mining engineers and iicensed Tand
surveyors currently registered ¢r licensed in the State of West Virginia

may in lieu of a resume submit a copy of their registration; and

-6 -
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b. Any perscn seeking an approval must demonstrate that he posesses
adequate knowledge of the Act and rules and regulations promulgated
thereunder and possess such other skills and quatifications as may be
necessary fo complete an application and pre-plan by successfully
passing an examination administered by the director. Such examinaticns

will be given updn request by the person seeking approval.

3F. COMPLIANCE INFORMATION

3F.01 Each application shall contain:

a. A statement of whether the applicant, any subsidiary, affiliate, or
persons controlled by or under common control with the appTTcaHt has:
1. Had & Federal or State mining permit suspended or revoked in the Jast
5 years; or
2. Forféited a mining bond or similar security deposited in lieu of bond.
a. If any such suspension, revocation, or forfeiture has occured, a
statement of the facts involved including:

(1) Identification number and date of issuance of the permit and
date and amount of bond or similar security involved,

{2} Identification of the authority that suspended or revoked a
permit or forfeited a bond and the stated reasons for that
action;

{3) The current status of the permit, bond, or simiiar security
involved;

(4) The date, Tocation and type of any administrative or judicial
proceedings initiated concerning the suspension, revocation or
forfeiture; and

{(5) The current status of these proceedings.

-7 -
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b.

A listing of each vioiation notice received by the applicant in connection

with any surface coal mining operation during the 3-year period before the
application date, for viclations of any taw, rule, or regulation of West
Virginia, or of any State 1§w, rule, or regulation enacted pursuant to
Federal law, rule, or regulation, or of any provision of the Act
pertaining to air or water énviromnental protection which resulted in a
bond forfeiture, a permit revocation, a cessation order or a permanent
suspension of the applicant's authorization to mine. The appiication
shall also contain a statement regarding each violation notice,
including:
1. The date of issuance and identity of the issuing regulatory authority,
department, or agency;
2. A brief description of the particuiar viclation alleged in the notice;
3. The date, lccation, and type of any admininstative or judicial
proceedings initiated concerning the violation, including, but not
1imited to, proceedings initiated by the applicant to obtain
administrative cr judicial review of the violations;
4. The current status of the proceedings and of the violation notice; and
5. The actions, if any, taken by the applicant to abate the violation.
If the director determines from either the schedule submitted as part of
the application or from other available information, that any surface
mining operation owned or controlled by the applicant is currently in
viciation of any law, rule, or regulaticon of the United States, or of any
State law, rule, or reguiation enacted pursuant to Federal law,
fu1e, or regulaticon pertaining to air or water environmental
protection, or of any provision of the Act, the director shall reguire

the applicant, before the Tssuance of the permit, tc either :

-
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3F.0z

3F.03

1. Submit to the director proof which is satisfactery to the
regulatory authority, department, or agency which has jurisdiction
over such violation, that the violation:

(a} iias been cerrected, or
(b) Is in the process of being corrected:

2. Establish to the director reviewing such application that the
applicant nas filed and is presently pursuing, in good faith, a
direct administrative or Jjudicial appeal to contest the validity of
that violation. If the administrative or judicial hearing
authority eitner denies a stay applied for in the appeal or affirms
the violation, then any surface coal mining operations being
conducted under a permit issued according to this paragraph shaill
be immediately terminated, unless and until the provisions of
Paragraph {c){1l) above are satisfied.

d. A form listing all other licenses and permits applied for or obtained

by the applicant to conduct the proposed surface mining activities.

€. The name of the proposed mine and the Mine Safety and Health
Administration identification number for the mine and all sections, if

any.

A permit application is officially submitted when the cperator is notified

by the director that the permit is complete. At tnat time the operator will

publish the required advertisement.

A permit application shail be deemed ccmplete when all required maps, plans,

designs and cther application materials {excluding bonds) have been supplied

to the director.
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3G.  OPERATION PLANS, MAPS, AND CROSS SECTIONS

+

36.01 In addition to other plans required by the Act, the application shall

contain plans describing:

a. How the applicant will case, seal or otherwise manage boreholes,
shafts, wells and open holes;

b. How the applicant will remove, store, and redistribute topsoil,
subsoil, and other materials;

€. How the applicant will handle acid-forming and toxic-forming materials,
and materials constituting a fire hazard;

d. How the applicant will comply with the requirements of other federal
and state environmental ltaws which exceed those required by the Act and
these regulations; and

e. The results of the geotechnical investigaticn of excess spoil disposal

areas as provided for in the Technical Handbook for surface mining.

3G.02 In addition tc other maps required by the Act, the permit application shall

include maps showing:

a. The tocation of ail buildings including explosive storage and handling
facilities on and within 1,000 feet of the proposed permit area, with
jdentification of the current use of the buildings; and Tocation of each
facility that will remain on the proposed permit area as a permanent
feature, after the completion of mining activities.

b. Each state maintained road located in c¢r within 100 feet of the proposed
permit area;

c. The boundaries of any public park and locations of any culturai or
publically owned historical rescurce Tisted in the National Register of
Historic Places and known archeological sites within the permit or
adjacent areas. |

- 10 -
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d. Each public or privéte cemetery and Indjan burial ground locatec in or
within 100 feet of the proposed permit area;

e. Any land within the proposed permit area and adjacent area which is
Withiq the boundaries of any units of the National System of Trails or
the Wild and Scenic Rivers System, including study rivers designated
under Section 5{a) of the Wild and Scenic Rivers Act.

f. The location of all pre-existing structures to be used for surface

mihing operations conducted under the Act for which an exemption will

be sought from design standards.

3G.03 Each application shall state;

a. The anticipated or actual starting and termination date of each phase
of the surface mirning activities and the anticipated number of acres
of land to be affected for each phase of mining over the total 1life
of the permit when incremental bonding is proposed; and

b. The size, sequence and timing of the sub-areas of the permit area for
which it s anticipated that individual areas for mining will be

requested over the estimated total life of the proposed mining.

3G.04 The appiication shall contain cross-sections which accurately depict the

existing pre-mining surface configuration and the final surface
configuration that will be achieved as proposec in the reciamation plan

and/or as required by these regulations.

3G.05 The application shall contain information supporting the applicant's claim

that it made substantial legal and financia} commitments prior.folanugry-dy—-— """

1977 which woqu exempt the applicant ?;om section 22(a) of the Act, if the

appiicant requests stuch an exemption.
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3H. GENERAL ENVIRONMENTAL RESOURCES INFORMATION

3H.01 1In addition to other required information each application shall contain:

a. A description of the nature of cultural and historic resources including
those listed on the National Register of Historic Places and known
archeological sites within the proposed permit area and adjacent areas.
The description shall be based on all available information, inciuding,
but not limfited to, data of State and Tocal archeolcgical, historic, and
cultural preservaticon agencies.

b. A statement as to the timing and sequence of mining and projected mining
in relation to possible future impacts on_bultura1, historical, and kKnown
archeological sites on proposed and adjacent areas, and

c. A statement describing the measures to be used to minimize-or prevent
adverse impacts by proposed surface mining operaticns which may adversely

atfect public parks or historic places.

© . 3H.02 Pre-existing Structures -

a. The application shall with respect to pre-existing structures:
1. Specify which pre-existing structures shall be used for surface
mining operations to be cenducted under this Act,;
2. Specifically reguest an exemption for each such structure from the
design criteria required by the Act, and
p 3. Contezin plans, designs, etc. or cross-reference to such plans, etc.
in the possession of the director wherein such existing structures
are described.
4. Demonstrate that no significant harm to the environment or public
health or safety will result from use of the structure.
b. The appticant shall submit the necessary modifications in the event ne’
fails to qualify for the exemption provided for in this subsection.

~12 -
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3H.03 Pre-Existing Facilities- A1l facilities used in connection with or to

facilitate a coal exploration or surface coal mining and reclamation

operation shall comply with all performance standards in accordance with

these rules and regulations and all design requirements in accordance with

the Technical Handbook,. unless the applicant demonstrates that existing:

a. Sediment conirol structures shall meet the guidelines set forth in Chapter
21 of the Technical Handbook

b. Valley or Head of Hollow Fills shall meet the guidelines set forth in
chapter 21 of the Technical Handbook

c. Haulageways or access roads shall meet the guidelines set forth in
Chapter 13, Section 13.1% of the Technical Handbook

d. Coal mine waste pites shall meet all the requirements in accordancerwith

section 10 of these rules and regulations.

3H.04 Experimental practices -A1l experimental practices shall have the prior

approval of the director of 0SM before the beginning of operation.

3.  NOTIFICATION OF LOCAL AGENCIES

™

31,01 The director shall notify all apprOpﬁiate Tocal agencies of the issuancé,
1

renewal or significant revisions of any permit.

3J.  EXISTING VEGETATION

3J.01 If required by the director the application shall contain:

a. A map that delineates existing vegetative types and a description of
the plant communities within the proposed permit area. This
description hall include information adequate to predict the potential

for reestablishing vegetation.

- 13 -
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3K.

3K.01

3L.

3L.01

3M.

3M.01

b. When a map [or aerial photograph] is required, sufficient adjacent
areas shall be included to allow evaluation of vegetation as important

habitat for fish and wildlife.

BONDING

Surety Bonds

a. when surety bonds are used by the operator, the bond must be executed
by the operator and a corporate surety licensed to do business in the

State of West Virginia.

ENDANGERED SPECIES

The applicant shall demonstrate ail control measures, management technigues,

and monitoring methods to be used to protect or enhance threatened or
endangered species of plants or animals iisted by the Secretary of the
Interior ufder the Endangered Species Act of 1973, as amended (16 U.S.C.
1531 et seq.) and their critical habitats if they are to be affected by the

proposed activities.

OCCUPIED DWELLINGS

Where the proposed surface coal mining operation would be conducted within

300 feet measured horizontally of any occupied dwelling, the applicant -
shall submit with the appiicaticn a written waiver from the owner of the
dweiling, consenting to such operations within a closer distance of tha
dwelling as specified in the waiver. The waiver must be knowingly made and
separate from a lease or deed unless the lease or deed contains an explicit

waiver: Provided that if a wajver was obtained prior fo August 3, 1977 a

new wajver need not be obtained, Provided further, that valid waivers shall

remain in any subsequent transfer, sale or reassignment of the permit.

- 14 -
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3N.  FEDERAL RECLAMATION FEES

3N.G% The application shall include a statement whether the applicant is current

with all federal reclamation fees.

30. VERIFICATION OF APPLICATION |

30.01 Application for perﬁf;g shall be verified under cath, by a responsibie
official of the applicant, that the information contained in the
application is true and correct to the best of the official's information

and belief.

3P,  TRANSFER, ASSIGNMENT OR SALE OF PERMIT RIGHTS AND OBTAINING APPROVAL

3P.01 The director shail not grant approval of the transfer, assignment or sale

of the rights granted under any permit unless and until the following

conditions are met.

a. The permittee and the party to whom the permit rights are being
transferred, assigned or sold have mutually agreed to such a
transaction in writing. Such agreement shall be in the form of a legal
document -binding on each party and shail be made a part of the permit
fite.

b, It shall be affirmatively demonstrated to the director that a bond in

- the full amount of that required for the permit will be kept in full
force and effect before, during and aftér the transfer, assignment, or
sale of the permit rights.

c. The applicant shail Set forth on forms prescribed by the director the
information required in the follewing sections of the Act, 10-{a){1)
thru 10-{2){6) and 10-{a)(9),10{(d}, 10(f}, 1i(a)l0, 18(b)5 and sections

3D, 3#, and 3K of these rules and regu1ations[

- 15 -
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3P.02

3p.03

3P.04

If the directoer findgi_géséd gf.yﬁg.jgformatiOﬂ set forth in 3P.01 and

other information made availabie to him, that the person to whom the
permit rights are being assigned, transferred; or sotd will conduct mining
operations in accordance with the purpose and intent of the Act, these
regulations and the-terms and conditions of the permit, the approval of

the assignment, transfer or sale of the permit rights may bz granted.

A permitee who wishes to assign the mining cperation through an agreement,

contract, job contract, etc, to another party but retain the permit must
reguest prior written approval on forms prescribed by the director. Under
this aFrangement the permittee remains subject t{o all provisions of the

Act, these rules and vregulations and the terms and conditions of the permit.

granted by a permit issued under the Act shall, prior to the date of such
transfer, assignment or sale, comply with the following:
a. Obtain the performance bond coverage ¢f the original permittee by

1. Cbtaining transfer of the original bond,

2. Obtaining a written agreément With the original permittee and ali
subseguent successors in interest (ifiany) that.fhe bond posted by the
original permittee and all successors shail continue in force ¢on ali
areas affected'by the original permittee and all successors, and
suppTementing such previous bonding with such additienal bond as may
pe required by the regulatory authority. If such an agreement 1is
reached, the director may authorize for each previous successor and
the original permittee the release of any remaining amount of bond in

excess of that reguired by the agreement; and

- 16 -
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3. Providing sufficient bond to cover the original permit in its entirety
from inception to completion of rectiamation operations; or
a. Such other methods as would provide that reciamation of all areas
affected by the original permitfee is assured under bonding coverage
at least equal to that of tne original permittee; and
b. Provide the director with an application for approval of such
proposed transfer, assignment, or sale, including-~
1. The name and address of the existing permittee; and
2. The name and address of the person proposing to succeed by such
transfer, assignment or sale and the name and address of that
person's resident agent.
c. Obtain the written approval of the director for transfer, assignment

or sale of rights, according to Paragraph 3P.02 of this Section.

3P.05 Advertisement ]

a. The persaon apptying for approval of such transfer, assignment or sale of
rights granted by a permit shall advertise {as specified in Secticn 3B)
the filing of the app?fcation fn a newspapey of general ¢irculation in
the locality of the operaticns invelved, indicating the name and address
of the applicant, the original permitiee, the number and particular
gecgraphic location of the permit, and the address to which written
comnents may be sent under this Paragraph.

b. Any person whose interests are or may be adversely affected, including,
but not Timited to, the head of any Tocal, State or Federal government
agency, may submit written comments on the application for approval to

the director within thirty {30) days of the last day of publication.

- 17 -
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3p.06

2Q.

30.01

The director may, upon the basis of the appiicant’'s compliance with the

requirements of Paragraphs (01) and (UZ2) of this Section, grant written

approval for the tfansfer, sale, or assignment of rights under a permit, if

he first finds, in writing, that-

The person seeking approval will conduct the operations covered by the

a.
permit in accordance with the requirements of Taw;

b. The applicant nas submitted a performance bond or other guarantee at
least equivalent to the bond or other guarantee of the original
permittee; and

C. The applicant will continue to conduct the operations invalved in full
compliance with the terms and conditions of the original permit, uniess
and until it has obtained a new permit.

RENEWALS

contain the following:

The name and address of the permittee, location of the permit area

a.
including the county, the magisterial district, the nearest post
office, and the permit number;

b. A Statement that the terms and conditions of the pre-plan are beaing

satisfactorily met and that any requirements which have become
applicable after the original date of the permit issuance are being
compiied with, provided that if compliance with such requirements
requires an additional time period the applicant shall set forth a
reasonable time schedule and description of the measures to be taken to

meet these requiraments;

- 18 -
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A statement that the operaticn is in compliance with the applicable
environmental protection standards of the Act and these rules and
regulations;

A statement that the performance bond and insurance policy for the
operation will continue in effect;

A progress map of the same size and scale as the proposal wap.

A statement that'rhefiﬁ?é?ﬁaiib%féét'Fﬁrﬁﬁh§n the Faém and progress map
is true and aé&&rate;r - |

A notarized signature of one of the principal officers of the
permittee; and

A copy of a public notice of permit renewal and proof of publication in

accordance with Section 19{a) of the Act and Section 3B.02 of these

regulations.

o B

30.02 The director shall send copies of his decision to the applicant, any

3R,

3R.01

pnersons who filed objections or comments to the renewal, and to any persons

who were parties to any informal conference held on the permit renewal.
REVISIONS -

Any revision to & permit will be subject to review and approval by the

director and if deemed to be a sigﬁfficant revision, must meet all
requirements of the Act and these rules and reguiations. A revision will
not be deemed to be significant unless it is determined that the
information set forth in the legal advertisement as required by
20-6-10(a)(6) of the Act must of neceésity be altered as a result of the
revision or unless it is déte;mineé that the environmentail impact or the

welfare and safety of the pubiic will be altered from that reflected in the
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approved pre-plan. All revisions reviewed by the director which have been
deemed not to be significant shall be approved in writing and wili De made

a part of the approved pre-plan.

3R.02 No significant revision to a permit may be implemented by any operator

intil the written approval of the director has been grantad.

3R.U3 Permit revision -The director shail approve or disapprove the complete

apnlication for revision, in accordance with the reguirements of Section
18 of the Act. Upon a complete review of a request for a revision the
director shall not grant approval of the revision if, based upon
1ﬁformati0n coniainéé within the request for revision or on other
infermation made available to him, the-dfrector finds thet the proposed
revision would not be in accordance with the intent and purpose of the

Act.

3R.04 Incidental Boundary Reviéfons shail not be deemed to be significant

revisions and shall be Timited to redistribution of the undisturbed
portions of the permit area where such redistribution does not of
necessity alter the 1egé1-édvertisement as required by the Act or
adversely impact on the environment or welfare and safety of the nublic,

provided that the incidental boundary revision will not result in

expanding the permit acreage provided however, that with regard to

underground mining operations incidental boundary revisions may not be
granted for spoil or refuse étorage areés, topéoil preservation areas or
haulageways and shall include but not be VTimited to such ancillary
facilities necessary for the conduct of underground operations such as:
ventilation shafts, escapeways; belt 1ines, fanways, infreqqent]y used

access roads, etc.

--20 -
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3R.05 Application Revisions - Any revisions to an application for a permit shal)

be filed for public review in the samne Reclamation Division Field Office as

the original application.
3S. . FINDINGS

35.01 Before dec{diquzg approve or deny a permit, and subject to the

requirements of the Act, the director shall review the complete application
and written comments, written objecticns submitted, and records of any

informal conference.

35.02 VWhere the proposed surface coal mining operation may adversely affect any

public park or any publicly owned piaces listed on the National Register
of Historic Places, the director shall transmit to the Federal, State or

Tocal agencies with jurisdiction cver the park or historic place a copy |

of the completed permit application centaining the following:

a. A request for that agency's approval or disapproval of the operations;
and

b. A notice to the appropriate agency that it must respond within 30 days
from receipt of the request.

c. A permit for the operation shall not be issued unless jointly approved by

e

all affected agencies.

35.03 Along with other written determinations required by the Act and these

reguiaticens, the director shall:

a. Made a written determination that the propcsed surface mining
operation will not affect the continued existance of or the critical
habitat of any species referred to in Section 3L.0L.

b. Make a written defermination that pre-existing structures qualify
for the exemption provided for in this sectioﬁ.

- 21 -
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Where the proposed mining operation is to be conducted within 100 feet

measured horizontally of the outside right-of-way line of any state

maintained road {except where mine access roads or haulage roads join such

right-cf-way line) or where the applicant proposes to relocate any state

maintained road, the dirsctor shall --

a.

Require the applicant to obtain necessary approvals of the authority
with jurisdiction over the state maintained road:

Provide notice in a newspaper of general circulation in the affected
locale of a public hearing at least 2 weeks before the hearing;

Provide an opportunity for a public hearing at which any member of the
public may participate in the leccality of the proposed mining operations
for the purpose of determining whether the interests of the public and
affected landowners will be protected; and

Make a written finding based upon information received at the pubiic
hearing within 30 days after completion of the hearing as to whether the
interests of the public and affected landowners will be protected from

the proposed mining operations.

Upon receipt of a complete application for a surface mining permit, the

director shall review the application to determine whether the surface coal

mining operation is Timited or prohibited under Secticn 22 of the Act on

the jands which would be disturbed by the proposed operation.

Where the proposed operation would be located on any lands listed in

Section 22 (d), (1) and (d) (4} of the Act, ths director shall reject the

appitication if the appiicant had no valid existing rights for the area on

August 3, 1977, or if the operation did not exist cn that date.

- 22 -
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If the director is unable to determine whether the proposed
operation is Tocated within the boundaries of any of the Tands in
Section 22(d) {1} of the Act, or closer than the limits provided in
Section 22 (d) (4) of the Act , the director shall transmit a copy of
the relevant portions of the permit appiication to the appropriate
Federal, State or local government agency for a determination or
clarification of the relevant boundaries or distances, with a notice to
the appropriate agency that it must respond within 30 days of receipt of
the request.

Where the proposed operation would include Federal lands within the
boundaries of any national forest, and the applicant seeks a
determination that mining is permissible under Secticn 22 (d) (5) of the
Act, the applicant shall submit a permit applicaticn to the 0SM Regional

Director.

35.06 If the director determines that the proposed surface coal mining
operation is not prohibited under Section 22 {d) of this Act and these
regulations, he may nevertheless, pursuant to appropriate petitions,
designate such Tands as unsuitable for all or certain types of surface

coal mining operations.

35.07 MWithin 10 days after the granting gj;g_germit the director shall notify

the Clerk of the County Commission in which the area of land to be
sffected is located that a permit has been {ssued and shall describe the

Tocation of the lands within the permit area.

- 23 .
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GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 44,

TRANSPURTATION FACILITIES

each rcad, conveyor, or rajl system to be censtructed, used, or maintained.

The description shail include a map, appropriate cross sections, and the

foliowing conditions:

.

Plans, design data, construction specification and maintenance

procedures,

. Specifications for each road width, road gradient, road surface, road

cut, fill embankment, culvert, bridge, drainage ditch and drainage

structure;

. Report of appropriate geotechnical analysis for alternative

specifications for road cuts, a description of measures toc be taken to
protect the iniet end of culvert; and a description of each road,
conveyor or rail system to be constructed, used or maintained shall be

in accordance to the Technical Handbook.

. This shall include any railiroad over which the applicant has a reasonable

cpportunity to exercise control. This shall include any part of a
railroad system where ownership or control has been determined at the
appiicant's direction and the applicant had a real opportunity to retain
control. This shall not include railroad lines not under the
applicant’s control if the railroad is subject to applicable
environmental protection and health and safety requirements of the West
Virginia Public Service Commission and the Interstate Commerce
Commission. If the railroad system is controlled by a tona fide

railroad corporation, the operator will be presumed not to have had a

reasonable opportunity to exercise control over the rail system, subject

to rebuttal by evidence submitted to the director Dy any person.

-1 -
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4A.U2 Location

4A.03

- The centerline Tocation of the proposed haulageways or

access rgads shall be identified on the site by visib1e-markings at one

hundred {100) foot intervals, which are in place at the time;pf pre~

inspection, provided that, pre-existing haulageways or access roads shall be

exempted from this requirement.

Construction - A1l construction of haulageways or access roads shali

be done in accordance with the following provisions:

a.

The grading of a haulageway or access road shall be such that: -

1. No sustained grade shall exceed 10%;

2. The maximum pitch grade shall not exceed 15% for 300 feet in
each 1,000 feet of recad constructad; and

3. The surface shall pitch toward the ditchline at the minimum rate
of 1/2 inch per foot of surface width or crowned a£ the minimum rate
of 1/2 inch per foot of surface width as measured from the
centerline of the haulageway or access road.

Road Fills -

1. ATl fi1l sections c¢n roads shall be constructed utilizing
compaction, stabilization and controlied placement technigues as
required for a1l fills on other permit areas.

2. Where a fill is to be placed on side slopes exceeding thirty-six

paercent (36%), the following additional conditions shall be

required: )

(a) A1l vegetative material and topscil shall be remo@éd from
the embankment foundation to increase stability, and no
vegetative material or topsoil shall be placed beneath or in

any embankment.
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(&) A keyway cut shall be reguired at the proposed toe of the
£i11 so as to increase stability; said keyway shail be at a
minimum 10 feet in width and shall be sioped inward.

{c) The fi171 shall be construcied in uniform compacted
layers not to excead 24 inches.

{d) Fil11 slopes shall not exceed 1.5 horizontal to 1 vertical.
Curves - The grade on switchback curves shall be reduced to iess than
the approach grade and should not be greater than ten percent (10%).
Cut Slopes - Cut slopes shouid not be more than 1:1 in soils or 1/4:1
in rock.

Ditches - A ditch shall be provided on both sides of a through-cut
and on the inside shoulder of a cut-fill section. Water shall be
intercepted before reaching a switchback or fill and led off.

Culverts shall be installed wherever necessdry to convey water

beneath or through the haulageway or access road. These culverts shall

be Tocated and installed according to the following provisions:

1. Road Grade in Percent Spacing of culverts in Feet
-5 300 - 800
& ~ 10 200 - 300
11 - 15 100 - 200

2. The culvert shall cross the haulageway or access rcad at a 30 degree
angle downgrade with a minimum grade of 3% from inlet to outlet,
except in intermittent or perennial streams where the pipe shall be
straight and coincident with the normal flow;

3. The inlet end shall be protected by a headwall of suitable
material and the slope at the ocutlet end shall be protected with an

apron of suitable material.
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44,04

4A.05

4A,0€

4. The culvert shall be covered by compacted fiil to a depth of cne
foot or half the culvert diameter, whichever is greater;

5. The diameter of culverts installed on haulageways or access roads
shall be such that the cross sectional area is not less than cne
hundred (100} square jnches and all culvert diameters shall be
adequate To carry the peak discharge capacity of a one-year, 24-hour
precipitation event.

6. A1l culverts shall receive necessary maintenance to function
properly at all times.

7. Alternate culvert design may be submitted where the aforementioned

design criteria is not practical or necessary.

Stream Crossings - Culverts, bridges or other structures shall be used to

cross intermittent or perennial streams. Consideration shall be given to such
factors as weather conditions, season of the year, time period for
construction, etc. with regard to using measures to minimjze adverse effects
to the water quality and stream channel. 1In no event shall the sediment load
of the stream be significantly increased or the water quality be significantiy
decreased during the construction pericd. A1l design and construction
criteria shail be in accordance with Section 13 of the Technical Handbook for

Surface Mining.

Seeding of Slopes - A1l fi11 and cut siopes shall be seeded and mulched

immediately after the construction of a hauiageway or access road and

maintained thereafter in accordance with subsection 4F of these regulations.

Surfacing - Haulageways or access roads shall be surfaced with durable

material which is not acid-producing or toxic forming.
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4A.07

44.08

4A.09

4A.10

4A.11

from the surface of haulageways or dccess roads.

Sediment Control - Sediment control shall be provided in accordance

wWith subsection 4B, section 4 of these regulations.

Tolerance - All grades referred t0 in this section shall be subject to

a tolerance of two percent (2%). A1l linear measurements referred to in

this section shall be subject to a tolerance of ten percent (10%). All angles
referred to in this section shall be measured from the horizontal and shall

be subject to a tolerance of five percent (5%).

Removal of Drainage Structures - Bridges, culverts, stream crossings,

etc., necessary to provide access to the operation, shall not be removed
until reclamation is complieted and approved by the director. The same
precautions as to water quality are to be faken during removai of drainage

structures as those taken during construction and use.

Abandenment of haulageways or Access Roads - In additicn to the

regquirements set forth in the approved pre-plan, haulageways or access roads

shall be abandoned in accordance with the following requirements:

a. Control erosion by the use of culverts, water bars or other devices.
Water bars shall be installed according to the following table of
spacings in terms of percent of haulageway or access road gracde, prior to

the abandcnment.

Percent of Haulageway Spacing of Water Bars in Feet
2 250
5 135
10 : 80
15 60
20 - 45
Above 20 - 25
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4A.13

4A.14

-

b. Revegetation shall be accomplished in accordance with subsection

of Section 4 of these regulaticns.

used for access or haulage compliance with, the provisions of tnis section
shall be required with the exception of Subsections 4A.03{a){1-2), 4A.03(c),

4A.03(F)(1-2).

Infrequently Used Access Roads - Access roads constructed for and used

only to provide infrequent service to surface facilities shall be exempt from
the reguirements of this Section with the exception of Subsections 4A.05

and 4A.11.

Railroad Toops, spurs, sidings, surface conveyor systems, chutes, aerial

tramways, or other transportation facilities shall unless axempted under
Section 4A.01b be designed, constructed and maintained, and the area
restored, to:
a. Prevent to the extent possible using the best technology currently
avaiiable-
1. Damage to fish, wildlife, and related environmental values; and
2. Additional contributions of suspended solids o streamfliow or runoff
outside the permit area. Any such contributions shall not be in
excess of Jimitations of State or Federal Taw;
b. Control and minimize diminution or degradation of water guality
and quantity;
c. Control and minimize erosion and siltation;
d. Control and minimize air pollution; and

e. Prevent damage to pubiic or private property.
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4B.

48.01

4B.02

GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING B 4B.

. DRAINAGE SYSTEM

Drainage Plan ) "

[

a.

The drainage plan as reflected on the proposal map shall indicate the

following:

1. The directional flow of water on ard away from the Tand to be
affected; | -

2. Constructed drainways, natural drainways, streams or tributaries -

el
B ag

receiving dr to receive this discharge;
3. Location of sediment Qphtro1 structureé;
4, Location of all water test sites, treatment facilities, and
5. 0Other data as may be required.
The guidelines for plans, design criteria and construction
specifications for drainage systems are to be found in the "Technical
Handbock for Surface Mining" and published by the West Virginia
Department of Natural Resources. This handbook is hereby
incorporated by reference in its entirety; provided, however, that
other plans, design criteria and conétruction specification, if
approvecd by the director, may be used in place of those specified in

the handbook.

Natural Drainways - Natural drainways in the area of land disturbed by

surface mining and prospecting operations shall be kept free of

overburden except where overburden placement has been approved.

Overburden placement and haulageways across natural drainways shall be

constructed so as not to affect the flow ¢of the stream, or materially

increase the sediment load and concentrations of toxic materials in the

stream.
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43.03

4B.04

4B.05

48.06

Intermittent or Perennial Stream - No land within 100 feet of an
intermittent cor perennial stream shall be disturbed by surface mining
operations unless specifically authorized by the director. The arez not to

be disturbed shall be designatad a buffer zone and marked according]y.r

Diversions Structure(s) shall be designed to collect, transport or

convey runoff from a 1C year, Z4-hour precipitation event.

Stream Channel Diversions - Flow from'perennial and intermittent

streams within the permiti area may be diverted only when the diversion is
approved by the director in accordance with Section 4B.08(a) . When
streamflow is to be diverted, the new stream channel shalil be designed and
constructed, and removed in accordance with Chapter 12 of the Technical

Handbook.

Sediment Control - Sediment control structures shall be constructed in

appropriate locations in order to control sedimentation. A1l runoff from
the disturbed area shall pass through a sedimentation pond{s) such as, but
not Timited to, earth embankment, excavated ponds, gabions, cribs, and bench
control systems. All such structures shall be designed, construcied and
maintained using the best technology currently available and shall meet the
following requirements: ) '

a. All structures shall have the capacity to store 0.12% acre/ft. of

sediment for each acre of disturbed area in the structures watershed,;

provided that consideration may be given for reduced storage volume where

the pre-plan and site conditions reflects controlied placement, concurrent

reclamation practices, use of on-site sediment contral measures and access
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and availability of all structures for maintenance. The disturbed area for
which the structure is to be designed will include all land affected by
previous surface mining operations that are not presently stabilized and
all land that will be disturbed throughout the 1ife of the permit;

b, The structures shall be cleaned cut when the sediment accumulation reaches
60% of the sediment storage volume required. Sediment removal shall be
done in a manner that minimizes adverse effects on surface water due to
its chemical and physical characteristics on infiltration, on vegetation,
and on surface and ground water quality;

c. Prior to grade release, all sediment control structuraes shall be cleaned
out so as to meet design storage capaciiy for all areas not revegetated
and stabilized. S

d. A1} structures shall be lcocated as near as possible to the disturbed area
and out of perennial streams unless the applicant demonstrates and the
director finds that there is nc other suitable Tocation for such
structures; and

€. Those structures to be left in place after final release of surface mining
shall be considered permanent impoundments and shall be left in accordance
with the following reguirements:

1. The request to leave the structure will be made on forms prescribed
by the director;

2. The request will contain a statement as to the conditions ¢f the
impoundment; and

3. The recuest will contain a statement signed by the Tandowner and the
cperator asserting that the landowner assumes all 1iability for the
structure and will inspect it periodically and maintain it in a safe

condition,
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48.07 Drainage System Certification -Certification that the drainage system was

constructed and installed in accordance with the approved pre-plan shall be
submitted by a person approved by the dirvector prior to the beginning of
surface mining operations in the affected watershed. The certification shall

be filed on forms prescribed by the director.

48.08 Stream buffer Zdnes

a. No Tand within 100 feet of a perennial stream or a stream with a
Biclogical community determined according to Paragraph (c) below shall be
distrubed by surface mining activities, except in accordance with Section
4B.05, unless the director specifically authorizes surface mining
activities closer to or through such a stream upon finding-

1. That the original stream channel will be restored; and

2. during and after the mining, the water quantity and guality from the
stream section within 100 feet of the surface mining activities shall
nct be adversely affected.

b. The area not to be disturbed shall be designated a buffer zone and marked
as specified in Section 6B.0lc. |

c. A stream with a biological community shall be determinecd by the existence
in the stream at any time of an assemblage of two or more species of

’ arthrepods or mulluscan animals which are:
1. Adapted to flowing water for all or part of their Tife cycle;
2. Dependent upon a flowing water habitat;
3. Reproducing or can reasonably be expected to reproduce in the water
body where they are found; and
4. Longer than 2 millimeters at some stage of the part of their life cycle

spent in the flowing water habitat.

- 10 -




Secti

ac.

4C.00

4C.02

on 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4c.

BLASTING

General Requirements - Each person who conducts surface mining activities

shall submit a plan describing how they comply with all app1icab1e state and
federal laws in the use of explosives. All blasts that use more than &
pounds of explosives or blasting agents shall be conducted in accordance with

the provisions of this sub-section.

Public Notice of Biasting Operations - At least 10 days, but not more

than 20 days pricr to any blasting operations, the operator shall publish on

a form preSéribed,by the diréétor, a blasting schedule in a newspaper of

i -_-“—F_ I T ¥ ..

© general cﬁ§§§?a£§§5%égﬁﬁgg%éﬁ%tyfcf”the§5¥3§6é§dpermit area. Copies of the
schedule shall be distributed by certified mail to each resident within
one-half mile of the permit area, exciuding the drainage structures,
haulroads and access roads, unless there will be blasting on or near such
structures or roads. The operator shall publish and distribute in a similar
‘@anheF_é_ﬁbaﬁgféd schedule at least 10 days but got more than 20 days prior
to any change in the blasting schedule. The sch;du1es shall not be so
gereral as to cover all working hours but shall identify as accurately as
possible the location of the blasting sites and the time periods when
blasting will occur. The schedule shall contain at a minimum:
a. Identificaticn of the specific areas in which blasting will take
place. The specific blasting areas described shall not be larger than
300 acres with & generally contiguous border;
b. Dates and times when explosives are to be detonated. Time frames shall
not exceed an aggregate ¢f 4 hours in any one day;
c. Methods to be used to control access to the bliasting area;
d. Types of audible warning and ail ciear signals to be used before and

after blasting.
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BTasting sfheduie pubjigation. Copies of the schedule sha’i’l z: =3

mail t3" local governments and public utilities and by mail or &
cun reiidence witnis one-half mile of the permit area describec -~ the
waule. For the purposes of this Section, the permit area dosr -~ -
SAuL or access roads, coal preparation and loading facitiities, 77

transportaticn facilities between coal excavation arsas avc coal -

or igading fac’lities, if blasting is not conducted in thes. areas. {7
et T to restdencss shall oe accompanied by information advis -- the o
restdent how 1o request a pre-blasting survey. The persss who Sono.Chs

surface mining activities shall republish and redistribute the screcu’ .

@s&rl at ieast every 12 months.

.Last_Record -The format for the arvangement and the recording of Il.a:

tre stasting log book is to be on forms prescribed by the director. A

blasting 1og bookx shall be kept current daily and is tc be made available

the operation for inspection by the director and upon written request, by -

public. The blasting Tog shail include any seismograph reports and shal, o

retained for three (3) years and shall include at a minimum the following

data:

a. Name of permittee, operator, or other person conducting the blast;

b. Leocation, date and time of dlast;

c. Hame, signature and certification number of blaster-in-charge;

d. Direction and distance, in feet, to nearest structure not owned or lease:
by the operator;

g. Weather conditions;

f. Type of material blasted,

- i2 -
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Number of holes, burden, and spacing,

Diameter and depth of holes;

Types of explosives used;

Total weight of explosives used;

Maximum weight of explosives detonated within any 8 millisecond

period; |

Method of firing and type of circuit;

Type and length of stemming;

If mats or other protections were used;

Type of delay detonator used and delay periods used;

Seismograph records, shall include but not be Timited to:

1. Seismograph reading, including exact location of seismograph and
its distance from the blast;

2. Name of person taking the seismograph reading; and

3. Hame of person and firm analyzing the seismograph record.

Shot location;

Sketch of delay pattern:

Maximum number of noles detonated within any eight {8) miliisecond

period; and

Number of persons in blasting crew.

4C.G3
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4C.04.

a.

Blasting Procedures

A1 blasting shall be conducted only during daytime hours, between
sunrise and sunset. Provided that based on public requests or other
consideration, inciuding the proximity to residential areas, the
director may specify more restrictive time periods. No blasting shall
be conducted on Sunday. Blasting may not be conducted at times
different than those announced in the blasting scheduie except in
emergency situations where rain, lightning or other atmospheric
conditions, or operator or public safety requires unscheduled

detonations.

Safety precautions

i. Three {3) minutes prior to blasting, a warning signal audible to
within a range of 1/2 mile from the blast site will be given.
This pre-blast warning shall consist of three (3) short warning
signals of five {5) seconds duration each with five (5) seconds
between each signal. Cne {1) long warning signal of twenty (20)
seconds duration shall be the “all clear" signal;

2, A1l approaches to the hlast area shall be guarded against
unauthorized entry prior to and immediately after b1astiné; and

3. All charged holes awaiting firing shall be guarded and posted
against unauthorized entry.

A maximum air blast Tlevel of 128 decibel Tlinear peak shall not be

exceeded at any residence or oc¢cupied structure within 1/2 mile of

the blasting site other than operational facilities of the mine.

- 14 -
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Use of explosives: Surface blasting reguirements.

Flyrock, including blasted material traveling along the ground, shall
not be cast from the blasting vicinity more than half the distance to
the nearest dwelling or other occupied structure and in nc case beyond
the beounds of the area under permit, or beycnd the area of regulated
access required under paragraph (b) of this Section.

Access to an area possibly subject to flyrock from blasting shall
be regulated to protect the public and Tivestock. Access to the area
shall be controlled to prevent the presence of Tivestock or
unauthorized persconnel during blasting and until an authorized
representative of the person who conducts the surface mining
activities has reasonably deiermined,

1. That no unusual circumstances, such as fmminent

slides or undetonated charges, exist; and
2. That access‘to and travel in or through the area

can be safely resumed.
Air blast levels will be measured by an instrument with a linear
frequency response range of & Hz to 200 Hz or greater
Except where 1esser distances are approved by the director based upon a
pre~blast survey, seismic investigation or other appropriate
investigation , blasting shall not be conducted within:
1. 1,000 feet of any building used as a dwelling, school, church,

hospital or nursing facility;

— I i Tl et i LR} R
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2. 500 feet of facilities including, but not Timited to, disposal
wells, petroleum, or gas-storage facilities, municipal
water-storage facilities, fluid-transmission pipelines, gas or oil
wells, gas or oil-cellection lines, or water énd sewage lines;
gxcept for facilities subject to Article 4 of Chapter 22 of the
code;

3. 500 feet of an underground mine not totally abandoned except witn
the concurrence of the West Virginia Department of Mines and the
operator of tne underground mine; and |

4, The director may prohibit blasting on specific areas where it is
deemed necessary for the protection of public or private property
or the general welfare and safety of the public.

g. A particle velocity of two (2} inches per second in any one of the
three mutually perpendicular directions shall not be exceeded at the
nearest residence, building, or structure, other than operational
facilities ¢f the mine. The mutually perpendicular directions are
identified as transverse, vertical and ltongitudinal.

k. The maximum weight of explosive to be detonated within any &
miTlisecand perjod shall be determined by the formula W = (D/60)2 where
W represents the maximum weight of 2xplosives, in pounds, that can be
detonated in any 8 miliisecond period, and D represents the distance,
in feet, from the nearest residence, building or structure, other than

operaticonal facilities of the mine.

- 16 -
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Where a seismograph is used to monitor the velocity of ground motion
and the peak particle velocity Timit of two (2) inches per second is
not exceeded, the equation in Section 4C.04 (h) need not be used.
However, if the equation is not being used, a seismograph record at
the nearest structure to the blast site shall be cobtained for every
blast and a record maintained thereof. The director, based on the
physical conditions of the site and in order to prevent injury to
persons or damage to property, may require a seismograph recording of

any or all blasts.

4C.05 Certified Blasting Personnel - Each person responsible for blasting

operations shall possess a valid certification from the director of the

West Virginia Department of Mines.

4C.06 Pre-blasting Survey - Requirements for a pre-blasting survey shall be

governed by the following:

d.

Upon a request to the director by a resident or owner of a man-made
dwelling or structure that is located within one-half mile of the
permit area, the operator shall conduct a pre-blasting survey of the
dwelling or structure and submit a report of the survey o the
director. for purposes of this section, drainage structures,
hauiroads and access roads are not considered part of the permit area
unless blasting 1s necessary for construction. If a structure is
renovated or added to subsequent to a pre-blast survey, then upon
raequest a survey of such additions and/or rennovation shall be

paerformed in accordance with this section.

4c.05
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The applicant or permittee shall conduci the survey to determine %he
conditicn of the dwelling or structure, and to document any pre-blasting
damage and to document other physical factors that could reasonably be
affected by the blasting. Assessments of the pre-blasting condition of
structures such as pipes, cables, transmission lines, wells and water
systems shall be based on the exterior or ground surface conditions and
other readily avaiiable data. Special attenticn shall be given to the
pre-blasting condition of wells and other water systems used for human,
domestic, animal, or agricultural purposes and to the guantity and
quatity of the water.

A written report of the survey shall be prepared and signed by the
person or persons who conducted the survey. The report shall include
recommendations of any special conditions or proposed adjustment to the
blasting procedures which should be incorporated into the blasting plan
to prevent damage. Copies of the report shall be provided to the person

requesting the survey and to the director.

4D.  POSTMINING LAND USE

4D.01 General - All disturbed areas shall be restored in a timely manner to

conditions that are capable of supporting an equal or better use under

criteria and procedures set forth in Section 4D.04 of these regulations.

43.02 Determining Premining Use of Land

d.

The premining uses ¢f land to which the postmining Tand use is compared
shall be those uses which the land previousty supported if the land

had not been previocusty mined and had been properly managed.

- 18 -
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1. The postmining land use for land that has been previously mined and
not reciaimed, shall be judged on the basis of the highest and best
use that can be achieved and is compatible with surrcunding areas.

€. The postmining land use for land that has received improper
management shall be judged cn the basis of the premining use of
surrounding lands that have received proper manangement: and

3. If the premining use of the land was changed within five (5)
years of the beginning of mining, the compgrison of postmining use to
premining use shall include a compariscon with the historic use of the
Tand as well as its use immediately preceding mining. |

b. The applicant shall submit a narrative of land capability and productivity,
which analyzes the land-use description under Paragraph (a) of this
section. The narrative shali be set forth in the application and shall
provide analyses of:

1. The capability of the land before any mining to support a variety of
uses, giving consideration to soil and foundation characteristics,
topography, vegetative cover and the hydrology of the proposed permit
area; and

2. The productivity of the proposed permit area before mining, expressed
as average yield of food, fibeyr, forage, or wood products from such
Tands cbtained under high levels of management. The productivity
shall be determined by yield data or estimates for similar sites basad
on current data from the U.S. Department of Agriculture, State
agricultural universities or appropriate State natural resource or

agricultural agencies.
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¢. The application shall state whether the proposed permit area has been
previously mined, and, if sc, the foliowing information, if ’
available;
1. The type of mining method used;
2. The coal seams or other mineral strata mined;
3. The extent of coal or other minerals removed;
4. The approximate dates of past mining; and
5. The uses of the Tand preceding mining.
d. The applicaticn shall contain a description of the existing land uses

and land use classificaticns under Tccal law, if any, of the proposed

permit and adjacent areas.

4D.03 Land Use Categories -Land use is categorized in the following groups.

Change from one"land use category to another in premining to postmining
constituts an alternate Tand use and the operator shall meet the
requirements of Secticn 4D.04 and all other applicable sections of these
rules and regulations.

a. neavy Industry -Manufacturing facilities, powsrplants, airports or
similar facilities.

b. Light Industry and Commercial Services -0ffice buildings, stores,
parking facilities, apartment houses, motels, hotels, or simiiar
facilities.

C. Pubtic Services -Schools, hospitals, churches, Tibraries,
water-treatment facilities, solid waste disposal facilities, public
parks and recreation facilities, major transmissicn 1ines, major
pipelines, highways, underground and surface utilities, and other

servicing structures and appurtenances.

- 20 -
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|

d. Residential- Single and muitiple-family housing {(other than
apartment houses) with necessary support facilities. Support faciiities
may inciude commercial services incorporated in and comprising less than
5 percent of the total Tand area of housing capacity, asscciated open
space, and mincr vehicle parking and recreation facilities supporting the
housing.

e. Cropland - Land used primarily for the production of cultivated and
close-growing crops for harvest alone or in association with sod crops.
Land used for facilities in support of farming operations are included.

f. Rangeland - Includes rangelands and forestlands which support a cover
of herbaceous or scrubby vegetation suitable for grazing or browsing
use.

g. Hayland or pasture - Land used primarily for the long-term production
of adapted, domesticated forage plants to be grazed by Tivestock or cut
and cured for livestock feed.

h. Forestiand - Land with at Teast a 25 percent tree canopy or land at
Teast 10 percent stocked by forest trees of any size, including Tand
formeriy having had such tree cover and that will be naturally or
artificially reforested.

i. Commercial Woodland - Where forest cover is managed for commercial
production of timbper products.

j+ Impoundments of water - Land used for storing water for beneficial
uses such as stock ponds, irrigation, fire protection, recreation, or

water supply.
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k. Fish and wiidiife habitat and recreation iands - Wetlands, fish and
wildlife habitat, and areas managed primarily for fish and wildlife or
recreation. -

1. Combined uses - Any appropriate combination of land uses where one
Tand use is designated as the primary land use and cne or more other land

uses are designated as secondary land uses.

40.04 Criteria for Approving Alternative Postmining Use of Land - An

alternative postmining land use shall be approved by the director after

consultation with the landowner or the Tand-management agency having

Jjurisdicticn over state or federal lands. Proposals to remove an entire

coal seam running through the upper fraction of a mountain, ridge, or hill

by removing all of the overburden and creating a Tevel plateau or gentiy
rolling contour with no highwalls remaining, must also meet these

criteria,

a. The proposed land use is compatible with adjacent land use and, where
applicable, with existing local, state or federal land use policies and
plans. A written statement of the views of the authorities with
statutory responsibiiities for land use policies and plans shall
accompany the request for approval. The permittee shall obtain an&
required approval of local, state or federal land management agencies,
including any necessary zoning or other changes necessarily required for
the final Tand use.

b. Specific plans have been prepared which show the feasibility of the
proposed land use as related o needs, projected land use trends, and
markets and that include a schedule showing how the proposed use will be

developed and achieved within a reasonable time after mining and be
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sustained. The director may require appropriate demonstrations to show
that the planned procedures are feasible, reasonable, and integrated with
mining and reclamation, and that the plans wiil result in successful
reclamation.

Provision of any necessary public facilities is assured as evidenced

by letters of commitment from parties other than the permittee, as
appropriate, to provide them in a manner compatible with the permittee's
plans.

Specific and feasible plans for maintenance of the postmining land

use .including ietters of commitment from parties other than the

permittee as appropriate, if the postmining Tand use is to be developed
by such parties.

The plans are designed under the general supervision of a registered
professional engineer, or other appropriate professicnal, who will ensure
that the plans conform to applicable accepted standards for adequate land
stability, drainage, and vegetative cover, and aesthetic design
appropriate for the postmining use of the site.

The proposed use or uses will neither present actual or probable

hazard to public heaith or safety nor will they post any actual or
probable threat of water flow diminution or poliution.

The use or uses will not invoive unreasonable delays in reclamation.
Necessary approval of measures to prevent or mitigate adverse effects

on fish and wildlife has been cbtained from the director and appropriate
state and federal fish and wildlife management agencies.

Proposals to change premining land uses of range, fish and wildlife

nabitat, forestland, hayland, or pasture to a postmining cropland use,

- 23 -
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where the cropland would require continuous maintenance such as seeding,
plowing, cultivation, fertilizaticon, or other similar practices to be
practicable or to comply with applicable federal, state and local 1aws,
shall be reviewed by the director to assure that:

1. Thers is a firimn written commitment by the operator or by the
Tandcwner or land manager to provide sufficient crop management
after releass of appiicable perfeormance bonds to assure that the
propcsed postmining cropland use remains practical and reasonable;

2. There‘is sufficient water available and committed, to maintain crop
production; and

3. Topscil quality and depth are shown to be sufficient o support the
proposed use.

j. Proposal must meet all other appiicablie requirements of the Act.

FISH AND WILDLIFE CONSIDERATIONS

jinquiry, the director, after consultation with other appropriate agencies,

shall make 2 determination as to the necessity for a study of the potentiail

impacts of the proposed operation on the fish and wildlife resou;ces of the

affected area.

a, If such a study is determined to be necessary, the Reciamation Division
in consultation with the Wildlife Division and such other agencies as

deemed necessary, shall determine the level of detail and area of such

studies.
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4E.0Z. Protection of fish, wildlife, and related environmentai values .

a. Any person conducting surface mining activities shall, to the extent
possible using the best technology currently available, minimize
disturbances and adverse impacts of the activities on fisn,
wildlife, and related environmental values, and achieve enhancement
of such resources where practicable.

b. A person who conducts surface mining activities shall promptiy
report to the director the presence in the permit area of any
critical habitat of a threatened or endangered species listed by the
Secretary, any plant or animal listed as threatened or endangered by
the State, or any bald or goiden eagle, of which that person becomes
aware and which was not previously reported to the director by that
person. -

¢c. A person who conducts surface mining activities shall ensure that
the design and construction of etectric power lines and other
transmission facilities used for or incidental to the surface mining.
activities on the permit areaz are in accordance with the guidelines
set. forth in Environmental Criteria for Electirc Transmission Sysiem
(USDI, USDA (1970)}, or in alternative guidance manuals approved by
the director.

d. Each person who conducts surface mining activities shall, to the

extent possible using the best technology currently available:
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1. Fence roadways where specified by the director to guide locally
important wildlife to roadway underpasses. No new barrier shall be
created in known and important wildlife routes;

2. Locate and/or operate haulrcads or access roads so as to aveid or
minimize impacts to important fish and wildlife species or other species
protected by state or federal law:

3. Restore, enhhance where practicable or maintain natural riparian
vegetation on the banks or streams, lakes, and other wetland areas;

4. Adequately protect wildlife from access Lo ponds which contain
hazardous concentrations of toxic-forming materials;

5. Afford protecticn to aguatic communities by avoiding stream
channels as required, or restore stream channels as required.

6. Restore, enhance where practicable, or avoid disturbance of
habitats of unusually high value for fish and wildlife;

7. Protect aquatic communities by maintaining adequate buffer zones
where possible. If disturbance of aquatic communities is unavoidable,
restoration must be provided for as set forth in the pre-plan;

8. Not use persistent pesticides on the area during surface hining and
reclamation activities, unless approved by the director; and

9. To the extent possible prevent, control, and suppress range,
forest, and ceal fires which are not approved by the director as part of

a management plan.

- 26 -




Section 4,

B it B e o e - e St Sheth il

R e T

GENERAL MINING AND RECLAMATICN PLAN REQUIREMENTS AND BONDING 4E.03
r

4E£.03. Habitat Development - Where fish and wildlife habitats are proposed as

the post mining land use, the following will be required:

a.

A1l applicable requirements of sub-section 4F shail be met with
regard to adequate vegetation cover for bond release purposes,
Plant species shall be selected on the basis of the following; and
1. HNutritional vaiue for wildlife;

2. Uses for cover vaiue for wildlife;

3. Ability toc support and enhance habitat after bond release; and
4. Distribute plant groupings to maximize habitat improvement such
as edge effect'and cover or such other benefits that may be

desired.
Experimental wildlife planting mey be conducted in lieu ¢f the above
when approved by the directer and conducted under the guidance of an

approved wildiife biclogist.

4F. REVEGETATION

4F .01 General

ds

Objective - To gquickly establish a vegetative cover on all disturbed
areas t¢ minimize erosion, provide economic benefits and restére
aesthetic appeal. Revegetation will be concurrent with the operation

as mining and backfilling progresses and be carried out in a manner that
encourages a prompt vegetative cover and recovery of productivity

tevels compatible with the approved postmining land use.

- 77 -
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Achievement - Plants that will give a gquick permanent cover and
enrich the soil shall be given priority. A temporary cover shall be
established as contemporancousty as practicable with backfilling and
grading until a permanent cover is established in accordance with the
Act and these rules and regulations. A temporary Or permanent cover
shall be established by the end of the first growing season, and a
permanent cover shall be &stabiished by the end of the second growing
season.

General Requirements - Each operator shall estabiish on all

affected iand a diverse, effective, and permanent vegetation cover of
an appropriate seasonal variety native to the area of disturbed Tand
or species that supporis the approved postmining land use. " Each
operator who conducts surface coal mining operations an prime
farmiand shall meet,those'revegetation requirements as set forth in
Section 4G.

A1l revegetation shall be in accordance with the pre-plan and

carried out in a manner that encourages a prompt vegetative cover

and recovery of productivity levels compatible with the approved
postmining Tand use and in accordance with the accepted technical
guides as approved by the director.

A1l disturbed Tand, except water areas and surface areas of rcads
that are approved as a part of the postmining land use, shall be
seeded or planted to achieve a permanent vegetative cover of the
appropriate seasonal variety native to the area of disturbed Tand.
The vegetative cover shall be capable of stabilizing the 5011 surface

from erosion.

ar .01
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Vegetative cover shall be considered of the appropriate seasonal
variety when it consists of a mixture of species of equal or superior
utility for the approved postmining land use when compared with the
utility of naturally-occurring vegetation during each season of the
year.

If both thg premining and postmining land uses are ¢ropland, planting
of the crops normally grown will meet the requirements of paragraph
4F.01(a)

The person who condugcts surface mining activities shail;

1. HMaintain dny necessary fences and proper management practices and
2. Conduct periodic measurements of vegetation, soils, and water

prescribed or approved by the director to identify conditions

during the applicable period of liability specified in Paragraph (b}

of this section.

Minesoil Characteristics

d.

Surface mining of minerals and removal of overburden results in
minesoil which varies greatly in fertiliity, acidity, and stoniness.
These three characteristics, together with steepness of slope, shall
be used in determining characterization for the purpose of
establishing vegetation. Premining overburden sampling and analysis
or previous experience and correlation data, shall be submitted with
the pre-pian for all acid-producing seams. The plan shall identify
toxic strata and provide planned handling and final placemeni for

acid strata.
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Overburden analysis is to be in accordance with standard procedures
outlined in Environmental Protection Agency Manual No. 600/2-78-054
(Field & Laboratory Methods Applicable to Overburdens and Minesoils) or
other methods approved by the Department of Natural Resources. Minesoil

classification shall be in accordance with Table 1.

4F.03 Minesoil Analysis

a.

Tests for minesoil acidity, expressed as pH, shall be made after

final grading and before seeding or planting. A minimum of ten (10}
random samples shall be taken at points distributed uniformly over the
disturbed area. Minesoil tests may be made with accepted.fie1d
indicators or other approved technigues. Minasoils with chemical

characteristics that could restrict vegetation establishment and

growth shall be analyzed by a soil laboratory approved by the

director. The resuits of these tests shaill be filed with the final

planting plan.

4F .04 Function of Annual and Biennial Cover Crops

a.

On areas where excessive erosion is 17kely to occur, rapid
establishment of vegetative cover shall be required. Seeding of
annuals and bdiennials on such areas shall be considered as a means for
achieving temporary vegetative cover and not acceptable as permanent

covér.' See Table 2D.




Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4r .05

4F.05. Development of Planting Plan - Planting plans will be a part of the

premining and reclamation plan. The mining ptan and the projected

configuration after mining will be the basis for classifying the area as

follows: -

a. A prediction of the minesoil class and the basis for the same;

b. Treatment to neutralize acidity:

c. Mechanical seed bed preparation;

d. Rate and analysis of fertilization;

e. Rates and types of mulch;

f. Perennial vegetation including herbaceous and woody plants where
appropriate, rate and species;

g. Areas to be planted or seeded to trees and shrubs;

h. Land use objective; and

i. Maintenance schedule if appropriate.

4F.06. Development of Final Planting Deéign - A final planting plan skall be

prepared and submitted to the director for his approval within thirty {30}

days after the grading and backfiliing of the operation have been approved.

4F ,07. Plant Material Selection and Treatment:

a. A1l planting plans including woody vegetation will include provisions
for herbaceous cover using 2 suitable mixture from Table 2, 2A
and 2-B. The selection of seeds and plant species shall be
based on jcb description, elevation, soil conditiens, and land

use.
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b.

Establishment of grass, legume or perennial grass cover

crop shall require the following treatment:

1. Innoculation of legume seed with proper strain;

2. Triple innoculation rate if hydroseeded;

3. Protection of seeded minescil area from grazing livestock;
4. Application of 1ime to proper pH for mixture shail be in

accordance with Table 2, 2A and 2-B;

5. Preparation of seedbed by harrowing, discing or other approved
methods; and

6. Fall seeding for legumes should be comp1eted-by September lst.

Maintenance of cover crop shall be carried out by the cperator or his

assignee until the cover crop is adjudged by the director to be

satisfactorily established in accerdance with sub-section 4F.09 of this

section.

On minesoil material prepared for woodland and/or wildlife use, one

of the mixtures with specified proportions and treatment from Table 2,

2-A and 2B of these reguiations should be used.

1. Establishment of plant growth should require:

{a) Black Tocust seed must be seventy percent (70%) or more
viablTe. A1l Tegumes must be innoculated and must be protected
from grazing livestock. Triple innoculation rate if
hydroseeding.

2. Spring planting of seedlings shall be completed prior to May lst.
After appopriate field trials other species of irees, shrubs, grasses,
legumes or vines méy be substituted for native species if approved by

the director and meet the following conditions:
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1. The species are necessary to achieve & quick, temporary, and
stabilizing cover that aids in controlling erosion; and measures
to establish permanent vegetation are included in the approved plah;
2. The species are compatibie with the plant and animal species of
the region and will achieve the approved postmining Tand use; and
3. The species meet the requirements of applicable state and

federal seed or introduced species statues.

4F.08. Mulch

1. Mulch Specificaticns: Mulch shall be used on all disturbed areas.

Approved materials and minimum rates to be applied are as follows:
Material Rate/Acre
Straw or hay 1-1/2 - 2 tons materials may be anchored
with asphalt emulsion or other technigues
approved by the director.
Wood Fiber or Wood 1,500 1bs.

Cetlulose Products

Shredded Bark 50 cubic yards
Paper Shredded 1,500 1bs.
Argro - Mulch 1,500 Tbs.

The following materials may be used with wood fiber or wood
cellulcse on a Timited basis upon approval by the director.

Minimum Rate/Acre for Wood

Material Rate/Acre Fiber or Wood Cullulose
Genagua 743 25 gallons 500 1bs.

Curasol AK

ar HA 25 gailons 500 1bs.

Aerospray 70 25 gallons 500 1bs.
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4F.09. Standards for Evaluating Vegetative Cover

a.

Final Planting Report - A planting report shall be prepared by the
operator and filed with the director on the prescribed form when the
planting of a permit area is completed. A1l planting reports shall
be certified by the operator or by the party which the operator
contracted for planting.

Time for Inspection - Prior to the recognized spring and fall

planting seasons, the operator shall review all disturbed areas. The

¢perator 'shall then cause those areas deficient of vegetative cover
to be retreated, graded, seeded, planted, mulched, limed, etc., to
establish a satisfactory stand of vegetation.

Standards for success -Success of revegetation shall be measured by

techniques approved by the director.

1. Comparison of ground cover shail be made basad on technical
procedures and standard random sampling technigues approved by
the director; and

Z. Productivity for revegetated areas shall be assassed on a
comparison basis utilizing the following criteria as the
standard:

a. Productivity for the revegetated species must equal 90% of
what is considered normal productivity for that species under

normal conditions.
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d.

Standards for Perennials -Standards for legumes and perennial grasses

shall require at least a ninety percent (90%) ground cover.

Substandard areas shall not exceed one-fourth (1/4) acre in size nor

total more than ten percent {10%) of the area seeded. The period of

extended responsibility under the performance bond requirements starts

after the last year of augmented seeding, fertilizing, irrigation or

other work and continues for nct less than five growing seasons;

Provided that, exceptions may be authorized by the director under the

following standards:

1.

For areds to be developed for industrial or residentiai use less .
than two years after regrading is completed, the ground ccover cf
Tiving plants shall not be Tess than required to control erosion,
and;

For areas tec be used for cropiand, success in revegetation of
¢ropland shall be determined on the basis of crcp production from
the mined area. Crop production from the mined area shall be
equal to or greater than that of the approved standard for the
last twe consecutive growing seasons of the five growing season
liability period. The applicabie five growing seascn period of
responsibility for revegetation shail commence at the date of

initial planting of the crop being grown.
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e. Standards for Woodland and/cr Wildiife - On arcas to be developed for
woodland and/or wildlife use, success of vegetation shall be determined
on the basis of free and shrub survival and ground cover. Standards for
woody plants shall reguire a seventy percent (70%) establishment of
ground cover of legumes and perennial grasses, and 450 trees (including
volunteer tree species) and/or planted shrubs per acre, comprising a
satisfactory vegetation ground cover sufficient to control arosion.
Substandard areas shall not exceed one-fourth {1/4) acre in size nor
total more than twenty percent (20%) of the area sesded or planted.

Provided that where a wildlife planiing plan has been approved by a

professional wildlife biologist and proposes a stocking rate of Jess.
than 450 trees or shrubs per acre the standard for revegetation shall
meet those standards contained in 4F.09 d.

f. Standards for Commercial Woodland -This subsection sets forth forest
resource conservation standards for reforestation operations to ensure
that a cover of commercial iree species, sufficient for adeguate use of
the avaiiabie growing space, is established after surface mining
activities.

1. Stocking, i.e. the number of stems per unit area, will be used
to determine the degree tc which space is occupied by well-
distributed, countable trees.
(a) Root crown or root sprouts over 1 foot in height shall
count as one toward meeting the stccking reguirements. Where

multiple stems occur only the tallest stem will bz counted;
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(b} A countable tree means a tree that can be used in
calculating the degree of stocking under the following cri-
teria; and
(1) The tree shall be in place at least two growing
seasons,

(2) The tree shall be alive and healthy; and

(3) The tree shall have at Teast one-third of its Tength
in Tive crown. ‘

{c) Certain areas, such as permanent roads and surface water
drainage ways on the revegetated area, shall not require

stuck iny.

2. The following are the minimum performance standards for areas

where commercial woodland is the approved posimining land use;

(a) The area shall have a minimum stocking of 800 trees per
acre,

(b} A minimum of seventy-five percent (75%) of countable
trees shall be commercial tree species as reflected in the
approved planting plan, and

(c) Upon reguest for bend release, the number of trees and the
ground cover shall be determined approved by the director when
the survival is equal to or greater than 450 trees per écre

and there is 70% herbacecus cover.
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i

4F.10 Vegetation Inspection Report - In no instance shall the official

vegetative cover evaluation be carried out until the planting and
seeding concerned has survived two years after the Tast augmented
seeding. A vegetation inspection report shall be prepared and filed

foilowing inspection‘to determine that the above evaluative standards

have been complied with. If acceptable, the director may then release

an additional twenty-five percent (25%) of the bond or collateral.

47,11 Final Inspection Report - Upon expiration of five growing seasons

following the date of the last augmented seeding or planting and upon
report by the operator for final bond release, a final vegetation
evaluation shall be made by the inspector. If it is determined at that
time that the provisions of subsection 4F.10 have been met, a final
inspection report shall be filed by the inspector and the remainder of

the bond released.
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING
TABLE ONE

CLASSIFICATION OF MINESOILS WITHIN SOIL TAXONOMY

Minesoils of all ages are now being grouped under the category called
spolents. This means recognition that these highly disturbasd or manmade soils
deserve the same attention, classification and management as other s0ils.

1. Fieldcrest is a family of minesoils containing a mixture of rock types.
It has an acid but not extremely acid profile. Texture is locamy,;
mineralogy is mixed and fertility is medium. These are probably the most

widespread minescils in West Virginia.

2. Postoak is a minesoil family containing a dominance of mudstone materjal. It
15 near neutral in profile reaction; fine loamy textures and relatively fertile.

. 3. Widen minesoils are dominated by carben rich coarse fragments or mine waste.
They are acid in reaction but respond well tc Timing and revegetation.

4. Brandonville minescils are dominated by shaly {fissile) coarse fragments.
They are Toamy in texture, have mixed mineralogy, are moderately acid and
moderately fertile.

5. *Valley Point minesoils are dominated by sandstone coarse fragments. They are
coarse loamy in texture, have silicecus mineralogy, lTow fertility and are
extremely acid. These minescils provide stable roadways and building sites.

€. *Birdcresk minesoils are simiiar t¢ Valley Point soiis but are acid
instead of extremely acid.

7. Killarm minesoils contain a mixture of rock types. The profile is neutrai
in reaction. Texture is medium Toamy. Mineralogy is mixed and fertility
(except nitrogen) is relatively high.

8. Overfield minesoils contain a mixture of rock types. The profile is extremely
acid (pH is below 4 at 10 inches). Texture is medium Toamy. Mineralogy is
mixed. Fertility is medium but acid related toxicity must be remedied by
topsoiling or massive liming in order to get desirable plant growth.

9. Shawneetown minesoils have Tess than 10% rock fragments in the profile. The
reacticn is neutrai; texture is fine loamy; mineralogy is mixed and fertility
is relatively high except for nitrogen. These minesoils are suitable for
cultivated cropping, but may not be present in mappable units in West Virginia.

10. Pursgicve minesoils are like Widen except that they are extremely acid and
require covering with favorabie material or massive Timing for satisfactory
revegetion.

*S¢ils 5 and 6 freguently occur together in complex patierns. These ten

spolents cover most but not all minesoils in West Virginia. Other named
minesoils have been identified and described and can be classifiad on request.
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING

TABLE TWO ‘
e e e b e o M e o e = o mm = = = o e - l |
APPROVED WOODLAND PLANT MIXTURE
(Nursery Grown Seedlings)

———— o —— e e o — B —r T — - A -— —_——— —— ——————

1. Black Locust {3000') Plant in bands & rows or more in width
White Pine Black Locust not to exceed 50%

2. Black Locust (3000") Plant in bands 6 rows or more wide
Virginia Pine Black Locust not to excead mcre than 50%

3. Scotch Pine . Use mixture of two or more if available
White Pine Piant in bands & rows or more

Red Pine {above 2000')
Virginia Pine (below 2500}

4. Black Locust (below 3000') Use up to one-half locust with one or
Tulip Poplar (below 3000'} more of hardwood species. Plant in
Sycamore {below 2500') bands & or more rows in each species
Red Dak }
5. Autumn 0live and adapted Where owner's interest is wildiife im- }
pine or hardwoods provement, plant in bands of 3 to &

rows preferabie with pines or in blocks .
of one-fourth acre spaced 600' apart i

6. Europeanh Black Alder Use these plants where protection from ;

{below 2500") ) grazing is impractical or protection f

Sycamore - will not be maintained. For wildlife \
Indigo Bush habitat improvement use 3 to 6 row bands e

Autumn O71ive - where two or more species are planted.

7. European 3lack Alder Use European Black Alder where pH is |

near 5.5 )

8. Black Locust Use only on steep erodible outsiopes. i

5. Sweet Crab Apple* On bench of areas where owners primary Z

Washington Hawthorne* interest is wildlife habitat improve- !

ment, plant in clumps of 12 spaced 10’ teo
12% apart. <{lumps should be spaced 2C0°
to 300' apart, planted in between with
pine, Indige Bush or Autumn Qlive,

10, Blackberry* Plant on bench spaced 6 x 6 in blocks 100
plants per block.
1l. Grey Dogwood® E - On bench near water impoundments spaced
Sitky Cornelt~* 8 x 8.

*Should be planted only on the more Tavorable sites. Preferably a north or
northeastern aspect with a pH of 5.5 or above.
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING
TIME OF SEEDING

Surface Mine Reclamation Areas

Optimum Times to Seed Are --
February 1 to March 15: Broadcast seed on surface with no mechanical tillage.

April 15 to June 15: Broadcase or seed with a drill on prepared seedbed; mulch
following seeding where required.

August 1 to August 31: Broadcase or seed with a drill on prepared seedbed; mulch
feliowing seeding.

On disturbed areas where it is difficult to prepare a seedbed, T1ime should be
applied as needed as soon as regrading is complete. Fertilizer and seed can be
applied together in a hydroseeder promptly after final grading and preferably before
much rainfali. Tne area should be mulched according to specifications in the rules
and regulations. Areas where stand is not satisfactory should be seeded again in
six to twelve months. '

If backfilling and final grading is completed out of a favorable seeding time apply
the required Time and fertilizer and seed with an annual species to stabilize the
area until a favorable seeding time is reached. The area should then be tilled and
a perennial grass-legume mixture seeded on the area. Annual species are only
temporary and will not replace the perennial grasses as required in the rules and
regulatiens. _

Best Seeding Times for Legume and Grass Species

Spring Seeding Late Summer Seeding
(March-April) {August)
Perennial Legumes
Alfafa Yes Yes
Birdsfoot trefoil Yes . : ' ' Yes
Crown vetch Yes Yes
Sericea lespedezi : Yesg No
Perennial Grasses )
Deer Tongue Yes No
Orchardgrass Yes Yes
Perennial ryegrass ' Yes Yes
Redtop Yes Yes
Tall fescue . Yes : Yes
Weeping lovegrass ' “Yes - No
Annuals -
Oats , March-April-May
Wheat ; August-September-October
Rye September-0ctober-November
Sudangrass ' e May-June-July
Buckwheat ' June-July
Annual ryegrass March-April-May-June
August-3September
Hairy vetch August-September
Sweet Clover March-April
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4G.

4G.

4G. 01

4G.0z

4G.03.

PRIME FARMLANDS

Applicability - Surface operations conducted on prime farmiands shail

comply with all requirements set forth in the Act and these reguiations.

basis of soil surveys submitted by the applicant. The director also may
require data on drainage, fiocod control, and subsurface water managehent.

The requirement for submission of soil surveys may be waived by the
director if the applicant can demonstrate according t¢ the procedure out?ineq
in 4G.03 of this section that no prime farmiands are involved. Soil surveys
shall be conducted according to standards of the Naticnal Cooperative Soil
Survey, which includes the procedures set forth in the U. S. Department of

Agriculture Handbooks 436 (Soil Taxonomy) and 18 (Soil Survey).

considered as prime farmland where the appiicant can demonstrate one or more

of the following situations:

a. Lands within the proposed permit boundaries have been used for
production df cultivated crops for less than 5 years out of 20 yezrs
preceding the date of the permit application; provided that for lands
obtained after passage of the Act and retired from farming, the twenty
years shall precede the date of acquisition, including purchase, iease or
option, of lands, for the purpose of mining.

b. The slope of a land within the permit area is 10 percent or greater;
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4G.04

c. Other factors exist, such as a very rocky surface, or the land is
frequently flooded during the spring or fall season more often than once
in two years, which clearly places all land within the area outside the
purview of prime farmland; or

d. A written notification based on scientific findings and soil surveys that
Tand within the proposed mining area does not meei the appiicability
requirements for prime farmlands and is submitted to the director by a
qualified person other than the applicant, and is approved by the

direcior.

4G.04 Plan for Restoration of Prime Farmland - The applicant shall submit to the

director a plan for the mining ard restoration of any prime farmland within

the proposed permit boundaries. This plan shall be used by the director in

judging the technological capability of the applicant to restore prime
farmlands. This plan shall include:

a. A description of the original undisturbed soil profile, as determined
from a s0il survey, showing the depth_and thickness of each of the ;011
horizons that co?1ectivé1y constitute the root zone of the locally '
adapted crops and are to be removed, stored, and replaced;

b. The propoesed method and type of equipment to be used for removai,
storage, and repiacement of the soil in accordance with Ssction 46.65 of
these regulations; _

¢. The location of areas 1o be used for the separate stockpiling of the

soil and plans for soil stabilization before redistribution;
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4G.0C5

d. If appilicable, documentation such as agricultural scheol studies
or other scientific data from comparable areas that supports the use
of other suitable material, instead of the A, B, or C soil horizon,
to obtain on ithe restored area equivalent or higher Tevels of yield
as non-mined prime farmlands in the surrounding area under equivalent
tevels of management;

e. Plans for seeding or cropping the final graded mine land and the
conservation practices to control erosion and sedimentation during
the first 12 months after regrading is completed. Proper adjustments
for seasons must be made so that final graded Tand is not exposed té
erosion during seasons when vegetation or canservation practices
cannot be established due to weather conditions; and

f. Avaiiable agricultural school studies, company data, or other
scientific data for comparable areas that demonstrate that the
applicant using his proposed method of reclamation will achievs,

within a reasonable time, equivalent or higher levels of yield after

mining as existed before mining.

4G.05 Special Requirements - For all prime farmiands to be mined and reclaimed,

the applicant shail meet the following special requirements.

a. All soil norizons to be used in the reconstruction of the soil shall be
removed before drilling, blasting or mining to prevent contaminating the
soil horizons with undesirable materials. Where removal of soil horizens
result in erosion that may cause air and water pollution, the directér
shall specify methods of treatment fo control erosion of exposed :

overburden. The operator shall;
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;
1. Remove separatéTy the entire A horizon or other suitable so0il

materials which will ¢reat a final soil having an equal or greater
productive capacity than that which existed prior to mining in a
manner that prevents mixing or contamination with other material
before replacement;

2. Remove separately the B horizon of the natural sojl or a
combination of B herizon and underiying C horizon or other suitable
soil material that will create a reconstructed root zone of equal or
greater productive capacity than that which existed prior to mining
in a manner that prevents mixing or contamination with other
material; and :

3. Remove separately the underlying C horizons or ofher strata, or a
combination of such horizons or other strata to be usgd instead of
the 8 horizon that are equal or greater thickness and that can be
shown to be equal or more favorable for plant growth than the B
horizon, and that when replaced will create in the reconstructed
soil a final root zone of comparable depth and quality to that which
existed in the natural soil.

b. If stockpiling of s6i1 horizons is allowed by the director in lieu of
immediate replacement, the A horizon and B horizon must be stored
separately from each cther. The stockpiles must be placed within the
permit area and where they will not be disturbed or exposed to excessive
erosion by water or wind before the stockpiled nhorizons can be
redistributed on terrain graded to final contour. Stockpiles in place

for more than 30 days shall be protected from ercsion.
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Scarify the final graded land before the s0il horizons are

replaced.

Replace the material from the B horizon, or other suitaole materid!

specified in Section 4G.04{d} or 4G.05(a){2) of these regulations in

such a manney 3s Lo avoid excessive compaction of overburden and to

a thickness camparaple to the rcoot zone that existed in the soil

bafore mining,

Replace the A harjzon or other suitable soil materials, which will

create a final sqi} having an equal or greater productive capacity

than existed prior to mining, as the final surface soil layer to the
thickness of the ariginal soil as determined in this subsection.

L. Prevents excess compaction of both the surface Tayer and
underlyjng material and reduction of permeability to less than
0.0s inch per fiour in the upper 20 1inches of the reconstructed
soil praofils; and

2. Protects the surface layer from wiﬁd and water ergsion before it
is seeded or planted.

Apply nutrients and scil amendments as needed to establish quick

vegetative growth,
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4(.00. Revegetation - fgcj person who conducts surface coal mining and

| reclamation cperatiops gn prime farmland shall meet the following

rﬁyegetation requ?rgﬁgn;s during reciamation:

éfjigbl1owﬁng sofl replacement, that person shail estabiish a vegetative
cover capable af stabiiizing the scil surface with respect to erosion,
11 vegetatigp shall be in compliance with the plan approved pursuant to
Section 4F and carried out in a manner that encourages prompt vagetative
cover and recovery of productive capacity. Seeding and planting of
disturbed arcas shall be conducted during the first normal period for
favorable pianting conditions after final preparation. Suitable mulch
and otner soil stapilizing practices shall be used on all regraded and
top-soiled aregs,

b. Witnin a tiiga perjod specified in the permit, but not to exceed 10 yedrs
after completipn aof backfilling and rough grading, any portion of the
permit area anun is prime farmland must be used for crops commonly
grown, such as copn, soybeans, cotton, grain, hay, sorghum, wheat, o0ats,
harley, or gther ¢rops on surrounding prime farmland. The crops may be
grown in rotatian with hay or pasture crops as defined for cropiand. The
director may appreve a crop use of perennial plants for hay, where this
is a commen lgng term use of prime farmiand soils in the surrounding
arza. The leye] of management shall be eguivalent to that on which the

target yislds grg based.
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c. Measurement of success in prime farmland revegetation will be
determined basgd ypop the technigues approved in the permit. As a
minimum, the following standards shall be met:

E. Average annydl crop production shall be determined based upon a
minimum of 3 yegrs data. Crop production shall be measursd for the
thrze years {mpediately prior to release of bond,

2. Revegetaijon an prime farmland shall be considered a success:
when the adjusted 3 year average annual crop production is
eguivaient o, ar higher than, the predetermined target level of
cron production specified in the perwmit; and

3. Adjustiment for weather induced variability in the annual mean

crop praduciion may be permitted by the director.

4H. BONDING

4H.01 An operator §ﬂ21l,“9; cgnduct surface mining operations which result in

disturbed area prior tu such arsa being bonded in accordance with Section 12

of the Act and this section.

4H.02 Form of the Perfarmgnee Bond

a. The forw of the performance bond shall be approved by the director in
accordance with &he provisions of Section 4H.03 and 4H.04. The director
shall allay gt the option of the operator:

1. A surefy hgnd,
2. A collateral bond,
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5. Combined syrety/escrow bonding, or

6. A combination af any of these bonding methods.

41,03 Pericd of Liabiijly

a. Liability under perfgrmance bond{s) shall continue until all rec?anﬁtion,
restoration and ghatement work reguired by the Act, these regulations,
and the approved pre-pian are completed.

b. In addition tq fhe requirements set forth above, a percent of liabiiity
as set forth ipn Section 26(c) of the Act shall continue for a winimum of
five (5} grawing segsons beginning after the last year of augmented
seeding, irrigatign, fertilization or other work except as approved in
subsections {¢} & {d), of this section.

c. The directur may approve selective nushandry practices, excluding
augmented sgedipng, fertilization, or irrigation, without extending the
pericd of bund 1{ahility, if the permittee can demonstrate that
discontinuance of such measures after the 1iability period expires will
not reduce the prabability of permanent revegetation success. Approved
practices may incjude pest and vermin control, pruning, and rapair of any
rilis and gyllies and any reseeding and/or transplanting specifically
necessitated by sich actions, but shall be noFmaW conservation practices
within the regign for unmined Tands having land uses similar to the
approved pastnining Jand use of the area covered by the bond.

d. A poriion gf a panded area reqguiring extended 1iability because of
augmentaticn may be separated from the driginal area and bonded
separately upon approval by the directer. Before determining that
extended 1{ability should apply to only a portion ¢f the original

bonded arga, the director shall determine that such portion --
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[s not significant in extent in relation to the entire area under
the bond, 3gng
Is Timited f{o isolated, distinguishable, and contiguous portighs of
the bonded apea and does not comprise scattered or intermittent

occurrencés fhroughout the bonded area.

e. If an area 15 separated under Subsection (d) of this Section, that

portion shall be papded separately and the applicable period of Tiabiiity

shall commence aney. The period of Tiability for the remaining area

snall continue jn affect without extension.

f. If the director {sgues 2 written finding approving a long-term intensive

agricultural land yse, the operation shall be exenpt frow the

requirements of 4F, Such & finding shall not constitute a grant of un

exception of the bhand-Tiability periods of this Section.

Terms and Conditiogs gf the Bond

a. Surety bonds shajl be subject to the following conditions:

L.

The directop shall not accept the bond of a surely company uniess
the bond {s natf be canceliable by the surety at any time for

any reasan jagjuding, but not Yimited to non-payment of premium ur
bankruptcy gf the permitiee during the period of Tiabitity.

Surety hopd caverage for permitted Tands not disturbed may bhe
canicelled with the consent of the director; provided, the suraty
gives at Jeast sixty days notice to both the permittee and the
director of phe intent to cancel prior to cancellation. Such
notice spall be by certified mail and shall not be effective until

received Dy potl the permittes and director. Cancellation shali
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not be effiectiye for lands subject to bond coverage whicn are

disturbed afler receipt of notice, but prior Lo approval hy the

director. The director may approve such cancellation only if a

replacement pong is filed by the permittee prior to the cancellation

date, or fng permit is amended so that the surface coal mining
operations gporoved under the permit ara reduced to the degree
necessary tq cover all the costs attributable to tne completion of
reclamatian pperations on the reduced permit area in accordance with

Section iZ of tjie Act and the remaining performance bond 1iabiiity.

The direciar shall not accept a surety company's bond in excess of the

company ‘s maximum single obligation as provided by State Taw unloss

the surety company satisfies State law for exceeding that Timit.

The directar shall not accept surety bonds from a surety cowpany for

any persap, an all permits held by that person, in excess of fhree

tiimes the pumpany‘s maximum single obligaticon as provided by State

Taw.

The directar shall provide i the bond that the amount shalil be

confessed to gudgment upon forfeiture.

The bond shal] provide that the surety and the permittes shall be

jeintly apg spverally 1iable; and

The bond spgil provide that:

{(a) The syraety will give prompt nctice to the permittee and the
diregiqr of any notice received or action filed alleging the
insalvency or bankruptcy of the surety, or alleging any
vialatipns of regulatory requirements which could result in

suspension or revocation of the surety’s Ticense to do businzss;
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(b) In the gveng the surety becomes unable to fulfill its
obligatians under the bond for any reascn, notice shall pe
given impediately to the permittee and the director.

(c) Upon the incapacity of a sursty by reason of bankruptcy,
insplvency, or suspension or revecation of its license, the
permjfie shall be deemed to be without bond coverage in
violatign of Section 12 of the Act. The director shall
issus g nqtice of violation against any operator who is
withpyt band coverage. The notice shall specify a reasonable
period tn replace bond coverage, not to exceed 90 days.
During Ehis period the director shall conduct weekly
inspections to ensure continuing compliance with other permit
requiremsnts, the regulatory program, and the Act. Such
notice of vioclation, if abated within the period allowed,
shal] not be counted as a notice of viclation for purposes of
deterpining a “patiern of willful violation" and need not ba
reported as a past violation in permit applications if such a
naqtice qf viclation is not abated in accordance with the

schedule, a cessation order shall be issued.

b. Collateral peonds, except for letiers of credit, shall be subject to

the following copditions:

1. The directar shall obtain possession of ‘and keep in custody all
collatera] deposited by the applicant, until authorized for
release or replacement.

2. The dirgctor shall value coilateral at their current market vatue,

not face yajue.
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The director shall require that certificates of deposit be
assigned ta fne Pevartment of Natural Resources, in writing, and
upon the books of the bank issuing such certificates. !
The directpr shall not accept an individual certificate for a
denomination in excess of maximum insurable amount as
determined hy F.D.1.C, and F.S.L.I1.C.

The direcior shall require the banks issuing these certificates
to waive a1] rights of setoff or Tiens which it has or might
have agaipsy those certificates.

Tne diractap shall only accept automatically renewable
certificates pof deposit in a bank in this state.

The directay spall require the applicant to deposit sufficient
amounts af gertificates of deposit, to assure that he will be
abie to 11qui§ate those certificates prior to maturity, upon

forfeitura, fqr the amount of the bond required.

Letters of cpeqi{ shall be subject to the following conditions:

1.

The Jettep jgay only be issued by a bank organized or authorized to

do business ipn the State of West Virginia.

Letters gf credit shall be irrevocable during their terms. The

director gy approve the use of letters of credit as security in

accordance yith a schedule approved with the permit. Any hank

issuing g jefter of credit for the purposes of this paragraph shall

notify ffis directer in writing at least 90 days prior to the

maturify date of such letter of credit or the expiration of the

Tetter of gredit agreement. Letters of credit utilized as securities

Tn aregs requiring continuous bond coverage shall be forfeited and

coliering Ry the Office of Attorney General, if not replacad by other
- 53 -
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suitable evidence of financial responsibiiity at Teast 30U days before

the expiratjun dgte of the Tetter of credit agreement.

The Tetter yyst ke payabie to the Department of Natural Resources in

part or in fy]l ypon demand and receipt from the director of a notice

of forfeiture,

The directgr shgll not accept a Tetter of credit in excess of iU

percent of {he pgnk's capital surplus account as shown on a balance

sheet certifiad hy a Certified Public Accountant.

The directar sha]l not accept letters of credit From a bank for any

person, on al] Parmits held by that person, in excess of three times

the company's paximum single obligation as provided by State law.

The directagr shall provide in tnhe indemnity agreement that the amount

shall be canfessad to judgment upon forfeiture.

The bond shal] provide that --

{a) The bank will give prompt notice to the permittee and the dirsctor
of any nq;jce received or action filed alleging the insolvency or
bankruptecy of the bank, or aiieging any violations of regulatory
requirements which could result in suspension or revocation of tne
bank's chapter Oor Ticense to do business;

{b} In the pvept the bank becomes unable to fulfill its obligations
undep g letter of credit for any reason, notice shall bde given
immedigtely to the permittee and the director.

{¢) Upen the incapacity of a bank by reason of bankruptcy, insclvency,
or suspepgion or revocation of 1ts charter or license, the
nerpittes shall be deemed to be without bond coverage in violation

of Secijaon 12 of the Act The director shali issue a notice
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aof viaglation against any operator who is without bond
coyerage . The notice shall specify a reasonable period to
replgce pond coverage, not to exceed 90 days. During this
periog the director shall conduct weekly inspections to ensure
continying compiiance with other permit requirements. the
regulatary program, and the Code of West Virginia. Such
notice qf viclation, if abated within the period aliowed,
shal] ngt be counted as a notice of vioiation for purposes of
determining & "pattern of willful violation” and need not be
reparied as a past violation in permit applications, if such a
naticg pf violation is not abated in accordance with the

schedyle, a cessation order shall be issued.

d. Real and personal property posted as a collateral bond shall meet the

Following critepia:

1.

The applicant shall grant the Departiment of Natural Resources a
mortgage or perfected first-iien security interest in real or
personal proPQrty.

The instrytent creating such mortgage or security interest shall vest
such inferest in the Departiment of Natural Rasources so as to secure
the right gng power in the director to immediately attach said
property concurrent with the issuance of a nétice of forfeiture and
to sel] ar otherwise dispose of the property by a public or private
transaction, and to establish the Departiment of Natural Resources s
the sole secyred creditor with respect to such property, 50 as tu
assure the director of a preferred claim over all other creditors in

case Of pankruptcy. For classes of property with respect'to which a
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preferred clajm cannot be maintained against subsequent bona fide

purchasers for value, the instrument shall require posscssion of

the property by the director. The property subject to the
security jpierest shall not be subject te any confiicting or
prior securjty interest. The instrument creating the interest in
real properfy shall be recorded as authorized for fes interests.

The insiryguent creating the security interest in perscnal

properiy sfjall de recordad in accordance with, and otherwise

confarm tu, fhe reguirements of the Uniform Commercial Code for

perfecting a security interest in the State of West Virginia .

In order for the director to evaluate the adequacy of the

property gffered to satisfy this requirement, the applicant sheall

submit g4 schedule of the real or personal property which shall we
pledged to sgcure the obligations under the indemnity agreement.

The schedyle shall inciude:

(2) A dpsgripticn of the property;

(2} The fajr market value as determined by at least two
iRQﬁpendent appraisals conducted by appraisers certified in
the State of West Virginia. The reasonable expense of ths
appraieals shall be borne Dy the permittee, and final
gcpgptance of the value of property for bonding purposes
sha]] be subject to tne director's determination and shall’
he Désed on findings by appointed appraisers when deemcd

Negesssry,
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(¢} Proof of the mortgagor's possession of, and title to. the
urnencympbered redl property within the State which s offered to
secyre fhe cbligations under the bond. Such proof shall
inclydg --

{1} If fhe interest arises under a Federal or State lease, a
stgtus report prepared by a non-affiliated attorney
cgmpetent to evaiuate the asset, and an affidavit fraom the
awner in fee establishing that the Teasencld can be
transferred to the Departwment of Natural Resources upon
forfejture, and

(2] }f the title is in fee, a title certificate or similar
gvijdenpce of title and encumbrances prepared by an ahstract
affice authorized to transact business within the State.

The proparty may include Tand which is part of the permit area only

after reclagaticn standards are wet on such Tand. The bonding value

of Tand within a permit area may not exceed 85 percent of the
appraised yalye based on the value of surrounding tand less the value
for any ceg] In place and the current uses of the land., Land pledged
as secyrity spaTT not be mined under any permit.

Proof that the person granting the security interest holds possession

of, and tif{]les o, personal property within the State which is offered

Lo secure the aobligation of the permitiee under the bond. Evidence of

such ownepsfiip shall be submitted in a forw saetisfactory tu the

director, The director may accept a perfected first-lien security

Interest jn negotiable bonds of the U.S. Governsent, general revenus

bonds of fje State, municipal bonds, or rated marketable securitiues,
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excluding commadity issues, of non-affiliated companies registered under

the Federal Securities Act, which are rated at the highest rating offered

by a nationally recugnized securities rating service. The ratio of bond

value to markei vglue of each security or bond shall be determined on the

pasis of its marketability and a financial analysis. The personal

propevrty offerad shall not include --

{a) Property in which a sccurity interest is held by any other persoun;

(b} Goods which the operatur seiis in the ordinary course of his or her
businass;

(c) Fixtures;

(d) Securities wpich are not negotiable bonds of the U.S. Governuent
or generg] rgvenue bonds of the State.

(d) Certificgtes of deposit which are not federally insured or are

issued by a depository that is unacceptable to the director.

e. The estimated hongd value of all collateral posted as bond assurance under
4H.04(b)(c) ang {4) shall be subject to a margin -bond value to market
value ratio ag defermined by the director. This margin shall raflect
tegal and ljguiqation fees, as well as value depreciation, marketability,
and fluctuatiqns vhicn might affect the net cash available to the
director in perfopming reciamation. The bond value of collateral may be
evaluated ai any time, but shall be evaluated as part of permit renewal.

In nc case spall the bond value exceed the market value.
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The director way guthorize the operator to supplement a bonding
program throygl the establishment of an escrow account deposited in
one or wmore federaliy insured accounts payable on demand only t¢ tne
director or deunsjted with the director directly. Contributions to
the account gy pe based on acres affected or tens of coal produced
or any other rafe gpproved by the director. In all cases, the tota’
bond inciuding the escrow amount, as determined by the director in
the bonding scheduled, shall not ce less than the amount required
under Sectiaon [2 of the Act.

Escrow funds depasted in federally insured accounts shall not exceod
the maximumn {nsured amount under applicable Federal insurance
prograns sucly as by FBIC or FSLIC.

Interest paid upy ap escrow account shall be retained in the escrow
account and gppljed to the bond value of the escrow account uniess
the director has approved that the interest be paid to the operator.
In order ta qualify for interest payment, the operator shall request
such action {5 writing during the permit application process.
Certificates qf deposit may be substituted for escrow accounts upon

approval of tie director.
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a.

The director uuy gecept a seif-bond from the applicant under the

following coudi;ipns:

1. The applicant shall designate the name and address of a sujtable
agent to recegjve service of process in ithe State where the surface
coal mining gperation is located.

2. The appiicant; pr the applicant's parent organization in the event
the applicant js a subsidiary corporation, has a net worth,
certifizd fy 3 certified public accountant, of no Tess than six
times the fqia] amount of self-bond obligations on all permits
issued fo fpg applicant in the United States for surface coal mining
and reclamation operations.

3. The applicant grants the director a mortgage or security interest in
real or personal property located in the State which shall have
fair markef yglue equal to or greater than the obligation created
under the jndennity agreemant.

4. The instrygent creating such mortgage or security interest shall
vest sych interest in the Department of Natural Resources so as to
secure ths rjght and power in the director to immediately attach
said property concurrent with the issuance of a notice of
forfeifyre gnd to sell or otherwise dispose of the property by a
public ar private transaction, and to establish the Departwent of
Watura] Respyrces as the sole secured creditor with respect to such
property, so as to assure the director of a preferred claim over
all other creditors in case of bankruptcy. For classes or property

with respect to which a preferred claim cannot be maintained egainst
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subsequent hopa fide purchasers for value under the Uniform

Comwercial Gpde, the instrument shall require possession of the

property hy the director. The property subject to the security

Interest spgll not be subject to any conflicting or jnivr security

interest., The instrument creating the interest in real property

snall be pecorded as authorized for fee interests., The instruiment
creating the security interest in personal property shall be
recorded jn accordance with, and otherwise conform to, the

requirenents of the Uniform Commercial Code for perfecting a

security jnferest in the State. 1In order for the director to

evaluate thg adequacy of the property offered to satisfy this
requirement, the applicant shall submit a scheduie of the real or
personal praperily which will De pledged to secure the obligations
under the jpdemnity agreement. The schedule shall include --

(a) A desgription of the property,

(b} The value of the property. The property shall be valued at
faip @arket value as determined by an appraisal conducted by
appraisers appointed by the director. The appraisal shall be
expeditious?y made, and a copy thereof furnished to the
dirgGior and the permittee. The reasonable expense of the
apprajsal shall be borne by the permittee; and

(¢} Prynf qf tne mortgagor's possession of, and title to, the
uuencymbered real property within the State which i35 offercd
to sgoyre the obligations under the bond., Such proof shall

inciude:

-51 -
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(1}

if the interest arises under a Federal or State lease, a
status report prepared by an attorney, satisfactory to the
director as disinterested and competent o so evaluate the
gaset, and an affidavit from the owner in fee establishing
that the leasehold could be transferred to the director
yuon forfeiture,

If title is in fee, a title certificate or similar
eyidence of title and encumbrances prepared by an abstract
gffice authorized to transact business within the State
and satisfactory to the director; and

The property shall not include any lands in tne process of
bging mined, reclaimed, or the subject of this
aPpﬁication. The operator may offer any lands the bonds
fur which bave baen rejeased. In addition, any land user

as security shall not be mined while it is sécurity.

Proaf thiat the person granting the security interest holds

posgegsion of, and title to, personal property within the Stace

which is offered to secure the obligation of the permittee under

the hond. Evidence of such ownersihip shall be submitted in a

farg satisfactory to the director. The personal property

affered shall not include --

Property in which a security interest is held by any
person;

Fixtures;

Goods which the operator sells in the ordinary course of

Nis or business;
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{4} Sccurities which are not negotiable bonds of the UL
Government or general revenue bonds of thoe State,

{5} Lertificates of deposit which are not federally insurued
ar are issued by a depesitory that is unacceptabie to the
director.

The applicapt, or the applicant’s parent organfzation in the
event the applicant 1s a subsidiary corporation, shall have
demonstrafed to the satisfaction of the director a hfsfory of
financial selvency and continuous operation as a business entity
for 14 years prior to filing the application. For purposes of
this Paragraph, such demonstration shall include a financial
statement jn sufficient detail to allow the director to determine
whetner it is reasonable to predict from the ownership patters
and fipapcial history of the applicant that it will be
financial]g”capab1e of compieting all reclamation requiraments
throughqg: the Tife of the surface coal mining and reclamation
operativng. Such statement shall dinciude, at the winimun --

(a} Idenpification of operator by --

{1} Far corporations, name, address, telephone nuuber, State
hf jncorporation, principal place of business, principal
qQffice in the State where the operation is located, the
name, title, and authority of persons signing the
application, and a statement of authority to do businass
in the State where the operation is Tocated; and

() Far ail other forms of business enterprises, name, address,

and telephone number and statement of how the enterprise is
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ection dy GLNLRAL Winike ppganizet, Tew of: therState_under ahichodi fs forned,iplace

af business, relationship and authority of the person

vl s e ot e SEAte dgnder whiach 1t 1S roraca, by
signing the dpp11cat1on and principal office in the State
o vzt s Tationship and autnority of Uhe porsons
where the operation is located;

St Loe appRlVCAtion, And pringipal orfioe in fhne 4o

(b} Cstimated amount of bond likely to be required after approval of
witer o Toe gproration s lotated,
he purmit

Rl tIMdt doamnunt of hond Tikely L0 ve requlItId dvTes duoroy

{¢c) hxstqry of other bonds procured by the operator for mining
the permit.

o operqtlons in any State, including --

Lo Histury of other beonds proZures by the guerator for minin,
{1} Hames of sureties, if any, for outstanding bonds:
guueiraticens in any itdte, 1 lading ~-

(2] Amcuynts of outstanding bonds;
(1} Hames of surcTties, of LNy, TOr outitanding bunds,

) Mame of any surety which denied any bond, and

IoAmalnts of wutstanting bonds .

) Unsatisfied claims against any bond,

booHame of any surcty wnicn denied any bond, and

(d) Brief ¢hronological history of business operatiuns conducted
P41 Tmsatystisd claims against any bong.

~ o owithin the Jast 1U years, including }nfurmat1on shuwing --

(b Briet cironotogiial history or businass operabiuns «ongdu t
{1} Continuous operation for the lO—year pericd, and
wilhin the 1ast o vears, ciuding inrormation siiowing

{2} The jurisdiction within which each operation has been
(L) ontimaous uperation for the tevear period. g
conductad;
fe e U Do Eeas WAt Wi sH pach Operatiun has pou
(e} A financial statement, including --

[>

(3
“
{4
{3

_-,.,1,11’ ‘I
(1)} Audited financial statements prepared and certified by a
| alic T i bem by 1f|¢;.,|(|') -
dis1nterested 1ndependenu certified public accountant. A1l
Lt i d Tyt g3 slagfeng Ly Proepared amag o St LT gy
stutpments snali be prepared following genurally acLeoLGd
TIRTNLer2sTe sependent Sertitfied puniil o acooantanc., AT

principles of accounting and shall inc?ude -- -
ttatements shall De preparsa toiowing generaily aciepte!
=i~ A common size comparative baltance sheet which showe
relacindes of accaunting and <shall dinciyae - -
assets, liabilities, and owner's equity fur the
o g copeeer s brve helanee sheol gnion ahoa .
preceding 10-year period. The director shall hdvu the
} _ S s G iy e i
oto increase this Tength of time to any
cor p i, S SO S P T O i
~eary Lo snow financial solvency

BUL UV BTSN SN
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and continuous operation. The common size
comparative balance sheet shall be detailed with
regard to owner's equity, especially retained
earnings, so as to sei forth a series of
retained-earnings statements showing tha changes
that have cccurred in retained earnings during the
required period of time;

-{i- A common-size comparative income statement which
shows all revenues and expenses for the preceding
10-year period or for such longer time as is
required for the common-size comparative blanacse
sheet; and

-jij- A statement of the cperator's working capital and
an analysis of assets and 1iabilities which shall
include the following calculation for sach year
covered by the comnon-size comparative balance
sheet and income statement, A schedule shawing the
percentage of each classification of current
assets to total current asscts; the current ratio;
the acid-tesi ratio; the Tiquidity ratio;, the
asset ratio; and the return on investment;

-iv In addition to the above, all ratios sust he
calculated with the bond amount added to tne

operator’s current or total Tiabilities; and
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-y~ A ratio of Lhe overator's capital asscets subject to
4 niorigage or osecurity inkterest to those Tiabilities
to which the assets are subject. 1f thne offer of
real property or collateral for the bond will alter
this ratio, this shall bz jllustrated,

A satisfactory basis Lo compare all ratios submitted

pursuant to (A} above. '

The director shall have the right to challenge, prohibit,

ar prescribe the inclusion of any specific it or the

yalue thereof within any of the above statemonis or
rgtivns. TIf the value is challenyged, the dirs¢tur shall
appoint an appraiser or appraisers to value the itan,

Any such appraisal shall Se expeditiousiy made, and .

copy thereof furnished to the dirzctor and the persitios

The reasonabie expense of the appraisers shall bHe bhore

by the operator. The findings of the appraisal shall be

final and binding.

A& final deternination by an independent certificd public o
gecountant regarding the operator's ability to
satisfactorily meet all obligations and casts under Log
proposed reciamation plan for the life of the nine; and
1§ the director deems necessary, evidence of tinancial
responsibility through Tetters of credit or a rating of
securities issued to the applicant by a recognized.

national securities rating company;
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(f) A statement listing any liens filed on the assets of the
pernittee or applicant in any Jurisdiction in the United
States, actions pending or judgments rendered within the
Tast LU years against the permittee or applicant but not
satisfied, and petitions or actions in bankruptcy including
actingns for reorganization. Each such lien, action
petitiaon, or judgment shail be identified by the named
partiss, the Jurisdiction in which the matter was filed, and
the case, file, and final disposition or current status of
any actian still pending; and

{9) A statement listing any notices issued by the Securities and
Exchange Commission or proceedings initiated by any varty
alleging a failure to comply with any public disclosure or
repgriing requirement under the securities laws of the
Unifed States. Such statement shail include a summary of
each such allegation, including the date, the requirement
3lleged to be violated, the party meking the allegation, and
the disposition or current status therecf,

() (a) The jndemnity agreement has been exacuted by the applicant,
and said agreement has also been executed by --
{1] 1If a corporation, two corporate officers who are
githorized to sign the agreement by a resolution of the

board of directors, a copy of which shall he nrovided;
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{2} To the extent that the history or assets of a parent
organization are relied upon to make the showings of this
part, the parent crganization and every parent
organization of which it is a subsidiary, whether
first-tier, scrond-tier, or further removed, in the form
af {a) above;

(3) If the applicant is a partnership, ail of its general
partners and their parent organization or principal
investors; and

(4} If the applicant is a married individual, the appliicant's
spouse,

{b)} The pame of each person who signs the indemnity agreement
shall be typed or printed beneath the signature. Any person
who gecupies more than one of the specified positions shalil
indjcate each capacity in which he or she signs the indemnity
agreegment;

(¢) The jndemnity agreement shall be a bindng obligation, jcintly
ang saverally, on all who execute it;

(d) Far purposes of this Paragraph, principal investor or parent
arggnization means anyone with a 10-percent or more beneficial
gunership interest, directly or indirectly, in the applicant.

If at any time the conditions upon which the self-bond was approved

no langer prevail, the director shall require the posting of a

surety qr collateral bond before mining operations way continuc.
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4H.07 Combined Surety/Escrow Bonding

a. The director may accept a combined surety/escrow bonding scheduie

orovided that --

i.

A surety bound payable to the director is posted in the amount

determined ynder Chapter 20, Article 6, Section 12 of the Code of

West Virginia for reclamation of each successive increment, and

An interest-hearing escrow account payable to the director with a

predeterningd deposit amount and freguency is established.

bh. Conditions of the gpgbined surety/escrow bonding method shall be as

follows:

L.

Surety bond.

{a)
(b)

{d)

(e}

The term of the surety bond shall be not less than 2z vears.
The aiount of the surety bond shall always be sufficient to
cover the difference between the escrow balance and the total
reclamatian coest. -

The syretly bond may bz reduced in amount, but the 1iability
remainjng shall depend on the escrow-deposit rate which shall
be supject to provisions of 4H.05 and 4K.06.

The syrety bond shall be noncancellable by the surety during
the bgpgd term.

Surety-band coverage may be reieased by the director withount
applying the bond-release ¢riteria of the Act and Section 41
of these reguiations, at any time during the bond term,
pravided provisions of Paragraph (b}(2)(e) of this subsectio%
arg gt or are in accordance with the provisions of bond

replacement under 4H.05.
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{(f) The surety bond is subject to the conditions of bond forteiture
includng noncompliance with the escrow-account provisions of
Paragraph (b){2) of this subsection.

2. Escrow account.

{a) The terms and conditions of the escrow account shall be developed
Jointly by the operator, surety, and director. For the purposes
of this Section, the development of the the escrow account shall
be based on a production basis in an anount not less than that .
reguired to wake th escrow account equal to ¢r greater than the
bond requirement within the term of the surety bond as agreesd on
Jjointly by the ocperator, the surety, and the director. Leposits
to the gscrow account by the operator shall be made wmonthly and
so reportaed to the director. Failure to make deposits on
schedyle spall be just cause for action by the director.

(b} A certified escrow-account balance statement shall be provided
quarteprly to the surety and the director.

(c) Provisjons of the escrow account shall be in accordance with
subsacfijon 4H.05 of these regulations.

(d} The escrow account shall be subject to the bond-forfeiture.

{e) The escrpy-account balance shall equal the initial bond amount.
pTys any adjustments required by Paragraph (b)(2)(a}, of this
subseciion 120 days prior to surety-bond termination, unless the
total bopd amount reguired has been previocusly reduced through
the bond-release procedures.

{f} Relgase of liability under the escrow account shall be subject to

the provisions of the Act and Section 41 of these regulations.
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c. Provisions of the Act and Section 41 of these regulations may be applicd

te both surety and eoscrow-bond coverage during the bond tera.

d. The surety-escyow combination may be repeated successively or amended

during the tery by replacing the escrow account with a surety bond, and

resestablishing the escrow terms and deposit rate, subject to director

approval.

4H.08  Incremental Bonding

a. When the applicant elects to bond in increments as specified in the Act,

the following canditions shall apply:

L.

3.

A cumulatiyg band schedule Tisting the areas covered by the bond and
the sequente for release of acreage as it progresses through varying
rectamation phases and for the addition of other acreage'as it is
affected. The amount of bond required to obtain a permit shall
include the full reclamation cost of the initial area being affected.
When the applicant elects to “increment” the amount of the perforuance
bond during the term of the permit, he shall identify the initial and
successive jncremental disturbed areas which shall be indiciated on
the proposg] map and made part of the pre-plan, and shall specify the
proportian af the total bond amount reguired for the term of the
permit wiich will be filed prior to commencing cperations on each
incrementy] grea. The scheduled amount of each performance hond
increment shal} be filed in the sequence apjiroved in the permit, and
shall be filed with the director at least 30 days prior tu the
commencemenlf uf surface coal mining and reclamation operations in Lhe

next incremental area.

The amount, duration, form, conditions and terms of the performance

bond shal] conform to Secticns 4H.03 and 4H.04 of these regulations.
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41.  PROCEDURES, CRITERIA AND SCHEDULE FOR RELEASE OF PERFORMANCE BOND

47.01 Eygggggfgﬁ.fpf,§§§yi£§_B§}§§§§'pfrPerformance Bond

d.

Bond release app]icatfon and contants. The permittee or any person
authorized tu act on his behalf, may file an application with the
director for rejease of all or part ofthe performance bond Tiability
applicable ta a parficular permit after all reclamaticn restoration and
abatement work jn & reclamation phase as defined in subsection 41.0Z
(e) has been complefed on the entire permit area or on an area approved
pursuant to subsection 4H.01 for the incremental filing and release of
bond 1iability.

1. Applications may only be filed &t times or seasons that allow the
director tg evaluate properly the reclamation operations allegéd
to have bLeen campleted. The times or seasons appropriate for the
evaluation of certain types of reclamation shall be {dentified in
the pre-plan.

2. The application shall include copies of Tetters sent to adjoining
property qyners, surface owners, local government bodies, planning
agencies, and sewage and water treatment facilities or water
companias in the locality of the permit area, notifying them of
the perpiffee’s intention to seek release of performance bond{s).
These letfers shall be sent before the permittee files the
applicatian for release.

3. Within 30 days after filing the application for release the
permitiea shajl submit proof of publication of the advertiscement
required by paragraph {(b) of this subsection. Such proof of
publication shall be considered part of the bond release

application.
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Newspaper advertisement of application. At the time of filing an
application under this subsection, the permittee shall advertise the
filing of the application in a newspaper of general circulation in
the locality of tne permit area. The advertisement shall --

1. Be placeqd in the newspaper at least once a week for four (4]
consecytiye wecks;

2. Show the pame of the permittee, including the number and date of
issuance ar renewal of the permit;

3. Show the precise location and the number of acres of the Tands
subject fu the application;

4. Show the fotal amount of bond in effect for the permit area and
the amount for which release is sought;

5. Summarize the reclamation, restoration or abatement work done,
including, put not Timited to, backstowing or mine sealing, if
applicable, gnd give the dates of completion of that work;

6. Describe the reclamation results achieved, as they relate to
complijance with the Act, these regulations, and the approved
pre-plan,

7. State that written coumments, objections, and requests for a
public hegring or informal conference may be submitted to the
office qf the director, provide the address of that office, and
tiie clogjng date by which comments, objections, and requests

nust be peceived.




Section 4.

GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 41,01

Objections and requests for hearing. Written objections to the
proposed bond release and requests for an informal conference may be
filed with the director by any affected person within thiriy (30) days
following the last advertisement of the filing of the application. For
the purpose of this subsection, an affected person is --
1. Any persan with 2 valid legal interest which might be adversely
atfected by bond release; and
2. The respensible officer or head of any Federal, State or local
governmenf agency which --
{a) Has Jurisdiction by law or special expertise with respect t¢
any gnvironmental, social or economic impact involved, or
{b} Is autharized to develcp and enforce environmental standards
with respect to surface coal mining and reclamation
opeprations.
Inspection by gdirector. The director shall inspect and evaluate the
reclamation work involved within 30 days after receiving a completed
application for hopd release, or as socn thereafter as weather
conditions permit. The surface owner, or agent, or lesses shail be

given notice gf such inspection and may participate with the director in

making the hopg release inspection.

Informal copfarences. The director shall schedule a conference if

written objections are filed and a conference is requested. The

conference shall he held in the locality of the permit area for which

bond release js sought.

1, Notice of an informal conference shall be pubiished in a newspaper
of genera] circulation in the locality of the conference, at least

tWo weegks before the date of the conference.
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2.

The informal conference shall be held within 30 days from the date
of the notice.

An electropic or stenographic record shail be made of the conforence
and the record maintained for access by the parties, until final
rejease of the bond, unless recording is waived by all of the

parties to the cenference.

f. Director reyipw and decision

i.

The diractar shall consider, during inspection evaluation, hearing

and decisjon --

(2] Whether the permiitee has met the criteria for release oftne
bond under subsection 41.0Z.

(b)  The degree of difficulty in completing any remaining
reclamation, restordation or abatement work; and

(c) Whether pollution of surface and subsurface water is
accyrring., the probability of future pollution or the
continuance of any present poliution, and the estimated cost
of ghating any pollution.

If rno infarmal conference has been held, the director shall nctify

the permjftee and any other interested parties in writing of its

decision fo releasc or not to release all or part of the

performance hand or deposit within sixty (60) days from the

receipt uf the completed application, or within thirty days [rom

the closg of the public comment period if comnents were received,

whichevepr accurs last.

IT thepre has been an informal conference held, the notification of

the decision shall be made to the permittee and all interested

parties within thirty days after conclusion of the conference.
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4. The notice of the decision shall state the regsons for the
decision, recommend any corrective actions necessary to socure the
reiease, and notify the permittee and all interested parties of
their right to request a public hearing in accordance with
Paragraphs {g) and {n} of this subsection.

5. The diregtor shall not rejease the bond until:

{a) The ftown, city or other municipality nearest to, or the
caunty in which the surface mining operation is Tocated nas
recejved at Teast thirty days notice of the reieasce by
cariified mail; and

(b} The right to request a public hearing pursuant to Paragraph
(g) of this subsection has not been exercised, or a final
decision by the hearing authority approving the release has
Deen jssuyed pursuant to Paragraph (h) of this subsection.

g. Administrative reyjew public hearings. Following receipt of the
decisicon of the director under Paragrapn (f) of this subsection, the
permittee or any affected person may reqguest a public hearing on the
reasons for that decision. Requests for hearing shall be filed within
30 days after the permittee and other parties are notified of the
decision of fhe direcitor under Paragraph (f).

h. Public hearings. Public hearings required under this subsection shall
be conducted gs follows:

The director shal]l inform the permittee, local government, and any

objecting party of the Time, date, and place of the hearing and publisk

notice of the Qlearing in a newspaper of general circulation in the
Tocality of the permit area twice a week for two consecutive wecks

before the hearing. The hearing shall be adjudicatory in natire ana be
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held within 30 dgys of the recuipt of the request, in the town or city
nearest the permit areq, or the State capital, at the option of the
objector. The director may subgoen; witnesses and printed materials and
compel the attendance of witnesses and production of tﬁe materials at
the hearing., A verbatim record of the hearing shall be made and the
transcript made available on the motion of any party or by order of the
director. The decision of the hearing authority shall be made within 3U
days of the hearing. Parties sceking to reverse the decision or any
part of the degisjon of the director which is the subject of the hearing
shall have the purden of presenting a preponderance of evidence, to
persuade the Qpearing authority that the decision cannot be supported by

the reasons given in the notification of the director’'s decision.

==

41.02 Criteria and Schedule for Release of Performance Bond.

a.

The director nay rejease portionsrof the Tiability ﬁnder perfdrmaﬁée
bonds applicable tg the permit area following the completion of
reciamation phases as defined in Paragraph {e) of this subsection.

The maxiwmum Jiakijity ef performance bonds applicable to an increment or

permit area which may be released shall be caiculated on the following

basis: -~

1. Release pf an awmount not Lo exceed 6U percent of the total bond
amount g fhe increment or permit area upon completion of ﬁhase I
recliamation.

2. Release of an additional amount ngt 10 exceed 25 percent of the
total ariginal bond amount on the perm%t area or an increment upon
comptietion of phase Il reclamation, but in all cases the amount
remaining shall be sufficient to reestablish vegetation and
reconstruct any drainage structures.
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3. Release of the remaining portion of the total performance bond on
the increment or pvermit area after standards of phasa 111
reclamatign have been attained and final inspection and procedures
of 41.01 have been satisfied.

The director qay choose to release all bond coverage for an increment if

the phase I1I yeclamation of the increment is complete. The portion of

the permit area heing released from bond coverage shall be capable for
supporting the proposed postmining land use independent of the successful
completion af the reclamation of portions of the permit area stiil under
bond or not yei initially disturbed. No ingrement shall be totally
released from the permit area until conditions of phase IIl reclamation
for the Tast increment of the permit area have been met.

The divector shall reguira performance-bond liability, applicable tu the

permit areg aof an increment, in the amount necessary to -- -

L. Allow someane other than the operator to complete the approved
reciamatipn plan;

2. Allow someone other than the operator to abate any significant
enviranmental harm to air, water, or Tand resources, or danger to
public heglth and safety prior to release ¢f the Tand under the
terms of the permit,

3. Achieve the capability of supporting any alternative postmining
Tand-use plan proposed in the permit, including such weasures as may
be necessary in the event the permitiee fails to undertake
develaopignt within 2 years; and

4. Fulfill the minimum bond amount of 310,000.
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=

Far the purpose of this Part --

1.

Reclawmation phase I shall be deemed to have been completed when tie
poermitiee completes backfiiling, topsoil replacement, regrading. dnd
drainage control in accordance with the approved reclanation plang
and

Reclamatiqn phase I1 shall be deemed to have been completed when --

{a) Revegetation has been established in accordance with the
apprayved reclamation plan and the standards for the success of
regegetation are met,;

{b} The Jands are not contributing suspended solids o stream flow
or runeff outside the permit area in excess of tne reguirenents
of The Act, these regulations and the pre-plan;

{c) With respect to prime farmlands, soil productivity has baon
returned to the level of yield as requirad by the Act, thesce
ragylations and the pre-plan; and

{(d) The provisions of a plan approved by the dirsctor for the sound
fuiype management of any permanent impoundment by the permittes
or landguner have been implemented to the satisfaction of the
director.

Phase T1] reclamaticn shall e deemed to have been completed when -

{a) The permitiee has successfully completad all surface coal
mjning and reclamation operations in accordance with the
approved recliamation plan so that the land is capable of
supporting any postmining land use approved.

(b}  The permitiee has achieved compliance with the reguiraments of
the Act, these regulaticns and the pre-plan.

{c} The applicable Tiability period under Chapter 20, Article 5,
Section 13(b){20) of the Act has expired.
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Notice of Intent - The notice of intent shall be Tiled in triplicate

and shall consist of the following:

a. A map eqguivalent to a United States geological survey topographic

quadrangle map (scale 1" =-2000) showing the following information.

1.

The boundaries of the property t¢ be prospected and

the surface and mineral owners of the tract{s),

The quadrangle title with a north arrow and

coordinates qof the area to be prospected;

Clearly indicate the name{s) of the receiving stream(s),

If the tract{s) is to be prospected exceeds 500 acres, indicate
the drainage aregs;

Show by proper markings the approximate 1ocation of the
cropline(s) and name of the seam{s); and

Show the number of acres to be disturbed and their approximate

lTocation.

b.  The notice of jntent to vrospect must be submitted on forms

sdpplied by the director and shall contain the following information.

i.

Name, addrass and telephene number of person filing a notice of
intent and qf the representative who will be present at and
responsible for conducting the prospecting activities.
Location of the operation - {county, magisterial district and

nearest post affice);
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‘3
.

[#3]
.

[E8]

1U.

11,

12,

A Tist of the names of any person associated with the person
fiting the notice of intent which holds or has held a prospect
Identification number assigned by the State of West Virginia and
is currently under bond,

A Tist of all prospecting identification numbers which are
currently neld by the person filing this notice;

A list of the awner(s) of surface and minerals to be prospected;
The source gf the applicant's Tegal right to enter and conduct
operations;

A statement as to whether or not the person filing this notice or
any person affiliated with him has ever had a prospect or surface
mine bond farfeited in West Virginia,

A notarized signature of the individual with authority to fije the
notice;

A schedyle jndicating the period of prospecting including the
anticipated dates of commenceément and completion of operations;
and

A reciamation plan which indicates the method of prospecting, a
method of ¢pntrolling runoff and sedimentation, a method of
regrading and a4 ptan which provides for a permanent diverse
veégetatiye cover.

A plan descrihing how the operator will comply with sectiuvn Sh.us{c).
The map reguired by section 3G.0Z(a) and the description required

by section 3H.01{a}, if more than 250 tons are to be removed.

8A.02 An approved bonq'lg_gcg9rdancg with section 8, of the Act shall accompany

the notice of intent to prospect.
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58.01

5B.02

Applicability -This section governs the use of drilling or excavating
equipment in an area not covered by a surface mining permit for the purpose
of removing the averburden or to determine the Tocation, quantity or quality
of a natural coa] deposit, or to make feasibility studies, or for any other
purpose. Provided, however, that upon an affirmative demonstration that
drilling operationsg are to be conducted solely for taxation and highway
construction purpases such drilling shall be exempted frow this section by

the dirsctor.

Prospecting Roads o

2. All roads shal] be utilized or constructed in a manner which dogs not
contribute addjtional suspended solids to streaﬁf1ow or runoff, prevents
damage to fish or wildlife or their habitat, and prevents damage to public
ar private property. Where possible, existing roads should be utilized.

. A1l roads inust he reclaimed or rehabilitated to a condition equal to
or better than their pre-prospecting condition. Where a road will
permanently rejgain after prospecting activities, the construction,
maintenance ang stabilization shall be governed by Section 4A of these
rules and regylatiaons.

c. Vehicular traye] an other than established graded and surfaced roads
stall ne Timited Ly the person who conducts urospecting to that
absolutely necessary to conduct the prospecting. Travel shall be
confined to grgded and surfaced roads during periods when excessiva
erosion, damage to vegetation or rutting of the land surface could

result.
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53.03

50.04

5B.U5

Blasting - 8lasting js prohibited on prospecting operations unless

otherwise approved by the director.

Drainage System - Al] disturbances created by prospecting operations

shall bes conducted in a manner which prohibits additional contributions of
suspended solids to runoft or streamflow and meet all applicable state and
federal water quality standards and effluent limitations. Any excavation
which will disturb mpre than 1 acre on any one site, may be regufrad to.

provide drainage conira] in accordance with Section 4B of these reaulations.
lMethod of Uperatign

a. All prospecting pperations in steep slope conditions shall be
conducted in a manhner consistent with the steep slope requirements
provided for {n Section 13 of the Act.

b. The director may limit prospecting cperations within 100" of a perennial
or intermittent streqm, provided however, that roads or access ways may be
Tocated within 140" of an intermittent or perennial stream. Roads shall
not be constrycted yp a streambed or drainage channel or in such proximity
to such channal so as to significantly alter the normal fiow of water.

c. Each prospecting hale, borehole, well, or other exposed underground
opening creatad guring prospecting shall be cased, sealed, or otherwise
managed to prevent acid or toxic drainage from entering ground or
surface water, gr supstantial degradation of grodhd water quality and

guantity.
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58.06

¢. A1l toxic or acid-forming materials encountered while prospecting
shall be handled in accordance with the requirements of Sectiun ofi.ub
of these regulations.

e, A1l facilities and equipmeni shall be removed from the prospecting area
when they are np longer needed.

f. Teopscil shall oe removed, stored, and redistributed on disturbed
arsas as necessary to assure successfui revegetation.

g. A1l areas disturbed during prospecting operations shall be regraded to
approximate aqriginal contour within three months of initial disturbance
unless reciamation has been waived (and inactive status has been granted
not to exceed one year) pursuant to receipt of an appropriate surface
mine applicatian number (SMA). Provided, however, that reclamation
cannct be defayed more than 1 year from receipt of a surface mine
apptication number,

h. A1l disturbed gregs must be revegetated in a manner consistent with

Secticn 4F of these regulations.

Removal of Minergls - Minerals may be removed during prospecting

operations for testing purposes only, and shall be limited to a maximum of

two hundred fiffy (2B0Q) tons for each approval. Provided, a written request

for permission which sets forth the reasons for the necessity to remove

director before exceeding the 250 ton Timit.

a. Application for permission to remove greater tharn 250 tons of coal
snall, in addition to tne information alirzady required by this

section, contain the following:
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1. The estinmated amounts of coal to be removed and a description of
the methods to be used to deterwine those amounts.

2. A dewonstration that such coal ramoval is justified and necessary
in order to determine the location, gquantity or quality of a

natural coal deposit or for waking feasibility studies.

58.07 Bond Release - Tie ngformance bond or gther securities accompanying a

nrospecting operatign shall be re]éased upon satisfactory regrading and
establishment of a permanent diverse species of vegetative cover. All
applications for band release shall be accompanied by a final map of a
scale of 1" = 500" pr on a lesser scale as approved by the director

showing the tota] djstuyrbed area of said prospecting operations.

58.08 Requirement for g Permjt - Any person who extracts coal in excess of 25U

tons and does ngt obtain prior approval of the director shall obtain a
surface mine pernit for those operations pursuant tu Section 9 and 10 of

the Act.

58.09 A1l cperators conduc

ting prospecting activities shall, white in the

FE=F o =

prospecting areas, have in their possession, a copy of the written approval
or notice of intenf far such activities issued by or submitted to the

dirzsctor.
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58.10

53.11

A1l information sypmitted to the Departwent of Natural Resources as a1

part of the notice of intent to prospect as required in the Act and
this section of the rules and regulations shall be made available for
public inspection and copying at the nearest reclamation division

field office, ProviQed that 1nformation submitted to the diractor

pursuant to tihis sub-section as confidential concerning trade sacrets.
or priviledged cognercial or financial information which relates to
the competitive rights of the person or entity intended to prospect
the described areg shall not be available for public examination.

Provided further, that the application for a notice of intent tu

prospect for more than 250 tons shall be posted at the nearest
Reclamation Division field office for seven days prior to the

y i R
dirsctor's decisign to grant or deny issuatee—~ef-a-permit for removal

of toat incidenial 1o development

Approval or Disagpuroval of an intedt to prospect and permit Lo remove
coal in excess gf 26Q tons shall be advertised in a newspaper of general
circulation in the general vicinity of the propoéed permit.  All
appropriate local gavepnwent officials shall be notified. At the time of
advertisement ife giregtor shall notify the clerk of the county
comnission in which the area to be affected is Tocated that the intent to

prospect has been appraved or disapproved.
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6A.  PERMIT REQUIREMENTS

6A.01 General - In addition to information required by the Act and these rules
and regulations for g surface mining permit shall contain the following.

a. The return receipts of notification of all owners of record of surface

and subsurface arcg contiguous to any part of the propesed permit area.

Such notificatian shall contain &1l information reguired in the legal

advertisement and shall be made & part of the permit application.

b. A true copy af the notarized atfidavit of publiication setting forth
the dates the advertisement appeared. The advertisement shall bde made

a part of the affidavit dand shall Yist the address of the local

reclamation office where the application is available for public

inspection
c. Accurate maps {p accordance with the following:

1. The size of the maps shall be no larger than 24" x 38",

2. The map scale shall be such that the information is ¢lear and
legible with g preferred scale of 17 = 500 feet (1" =500"),

3. A separate drainage map shall be required uniess all necessary
informatiqn can be clearly and legibly reflected on the pre-plan
map

4. Approximage boyncaries and locations of surface mining
gperatiang in close proximity to the proposed permit area.

5. Show by appropriate markings the boundaries of the area of land to
be disturbgd and to be covered by bond or ¢ther guaranty the crop
Tine of the scam or deposit of coal to be mined, and the total

number of acres invelved in ithe area of land to be disturbed, -
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6A.02

6.  Show the date on which the wmap was prepared, a north arrow,
quadrangice name, Tocation map, and strike and dip of the coal soam to
be miney,

7. Show locatiecn of spoil storage, waste and refuse and tousoil
oreservation areas,

3. Show atl jmpoundments for waste, water treatment all drainage and
sediment contro] facilities; and each air pollution cellection and
control tacility-

9. Where the patural slope of the Tand below the coal outcrop is less
than 20° apd downslope placement of overburden or spoil is proposod.
the map  hall indicate the Tocation and percent slope of the land at
each 200" interval along the cropline. iMeasurements shall be taken
downslope and perpendicular to the cropline;

1U.  Show the drainage plan in accordance with 48 of these regulations,
and
11. Show locatiun of all rain gauge menitoring sites. If monitoring
sites are ppt within range of the map, supplimental maps or other
descriptiqns may be substituted.
12. tach faci]jty tv be used to protect and enhance fish and wildiife any
related piyiropmental values.
Hydrologic Infopmgtion -The application shall contain a statement
describing the prabable hydrologic consequences of the mining operations, beth
on and. of f the ine site with respect to the hydrologic balance ‘provided that
modeling technigues may be inciuded as part of the application. This statement
snall describe
a. Ground Water Hydrology
1. The depth helow the surface and horizontal extent of the watur table
and/or aquifers if encountered,

-2 -
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2. Known or potential uses of the water in the aguifer and/or water

table

3. The lithology and thickness of the aquifers

4. The quality of the water in the aquifer and/or water table if
encolntered; and

5. Other inforingtion as required by the director which describes
recharge, storage and discharge characteristics of aquifers as
impacts of a]} anticipated mining in the area upon the hydrology of
the area, gnd particularly upon water availability.

6. Ground Water Quality -Laboratory analysis of samples shall be taken at
regular mepthly intervals for a periocd not Tess than & consecutive
montis prior to application submission for pil, iron, suspended
solids, dissplved solids, hot total acidity, teotal alkalinity,
specific conductance and temperature. On-sits field analysis of oH,
iron, speciric conductance and temperature shall also be recorded.
Permanent, ngnitoring sites shall pe established utilizing bore noles
astablished to make the determination required in 8A.03, or existing
wells, springs, seeps and/or other such sources containing water from
aquifers or the water tables which will be encountered or may
reascnably he cxpected to be impacted by the wining operation,
provided thaf information made available to the dircctor showing the
geological canfiguration of the area and the ground water system
snall be thg basis on which the determinaticn shall be made as to

whnether or pet the aguifers or water tables could-be fmpacted.
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b. Surface Water -The application shall contain data which accurately
predicts prenining surface water quality and guantity both on and off

tne mine site within the Tocal 1imits of the drainage area which will be

impacted by the wining. Such data shall be at a minimum but not Tiwited

to the tollowing:

1.

Water Quality -lLaboratory analysis of sampies shall be taken at
regular mapihly intervals for a period not lass than & consecutive
months prior to application submission for pH, iron, suspended
solids, dissplved solids, not total acidity, total alkalinity,
specific canductance and temperature. On-site Field analysis of pi,
iron, specific conductance and temperature shall also be recorded.
Permanent mopitoring sites will be established for the collection of
this data at Jacations upsiream and downsirzam from the proposed
permitied area on all intermittent or perennial strecams receiving
drainage froum the proposed permit area and on all receiving strzams
above and hajow the confiuence of trivutaries receiving the drainage
from the praposed permit area. -

Water Quantity ~Field flow data shall be taken at the same time and
Tocation gs required in 6A.02 {b) (1) by use of weirs, flow meters

or other siigilar apparatus.

¢. The applicatiun shgll contain a statement of the climatological factors

representative af the proposed permit area. Permanent rain gauge

monitoring sites will be established at a suitable location on the mine

site or in the general vicinity of the proposed permit area so as to

accurately reflect the average seasornal precipitation. Data collected

at sucn monitaring sites will be contained in the permit application
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and will reflect at a4 minimum but not limited to the measurement of
srecipitation during a 24-hour pericd at regular monthly intervals for
a period of not Jess than 6 consecutive months prior to application
submission. Wherc sych information is available from alternate
sources and if suych information is deemed to be accurate, the diractor

may accept the alternate information,

6A4.U3  The application shall contain a description of the geology of tie
permit area.
a. Test borings or core samples from the proposed permit
area shall be gollected and analyzed down to and inciuding the
stratum jmmediately below the Towest coal szam to bhe mined to

| provide the following data in the description:

: 1. Location of subsurface water, if enCOuntered§

2. Logs of ¢rj]l holes showing the 17thologic characteristics
and thickngss of each stratum and each coal seam;

3. Physical prpperties of each stratum within the
overburden including compaction and erodability;

4. Chemical apalyses of each stratum within the overburden ana the
stratum jmpediately below the Towest cual seam to be mined tu
fdantify, 3t a minimum, those horizons whicn contain potential
actd-foriming, toxic-forming, or alkalinity producing materials.
These analyses shall, uniess otherwise providad by the director
or by law ar regulation, be determined by using sfandard
procedures found in EPA Manual 800/2-78-054 (Field and

t.aboratory Methods Applicable to Overburden Minesoils); and




e ————— —————

Section & SURFALE MINIRG UPERATIONS bhA. U4

5. Analyses of the coal seam, including, but not limited to, an
anatyses of the sulphur, pyrite, and marcasite content and the
clay content of the stratum Tmmediately below the coal seam.

b. In the event that any part of the data requivred under this
subsection is gyajlable to the cperator from previous investigations
on the proposad permit area or adjacent areas with similar
characteristics and such other data is deewmed acceptable to the
director, in writing, it may be used in lieu of developnent of new

data.

6A.04 a. No surface coa] mining activities shall be conducted closer then 500
feelb to any point of either an active or-abandbned undergrgund miné,
except to the pxtent that:

1. The nature, timing and seqeuence of the operations are jointly
approved by the director, the Mine Safety and Health
Adiministragion and the State Departwment of Mines, and

. The actiyitjes result in improved resource recovery, abatement
of water pallytieon, or elimination of hazards to the health and
safety af fhe public.

b. Surface mﬁning activities shall be designed to profect disturbed
surface aregs, jncjuding spoil disposal sites, so as not to =ndanger
any present or fufure operations of either surface or underground

mnining activities.
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6. PERFORMANCE STANUARDS

o.0L Signs and Markers
a. Permanent Monument - A permanent mounument shall be posted at tne
entrances from puplic roads and hignways and at other suitable
lTocativns. The wonument shall consist of a sign constructed of wood,

b

metal, or other syitable material 2' x 3' mounted on a two-inch pipe
driven three fgei into the ground with four Teet exposed. Any
suitable equivalent substitute way be approved. The sign shall
Clearly indicate the company name, permit number, business address and
telephone number,

b. Perimeter Marker ~ A two-inch (2"] pipe or suitable substitute
shall be driven jpto the earth with a minimum of three feet (3')
exposed to permanently mark the beginning and ending points of the
area under permit. It shall be identified by painting the exposed
portion of thg pjpe red. The assigned permit aumber shall be affixed
to tne permanent perimeter marker. Other markers will be used to
delineate the poyndaries of the propesed permit area.

¢. Butfer Zone Markers -~ Appropriate markers will be established
along  a buffep zone. Markers shall consist of metal or wooden
stakes or otijer gsyitable devices or methods.

d. Topsoil Markers - When topsoil or topsoil substitute material is

segregated and g;pckpi]ed, the stockpiled material shall he markaed.

iarkers shall rgmain in place until the materials are removed.
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Blasting Signs - If blasting is necessary to conduct surface mining
operations, signs reading "Blasting Arca”™ shall be conspicuousty
gisplayed at all approacihes to the blasting site, along haulageways
and access roags to the mining operation and at all entrances to the
permit area. The sian shall be two feet by three feet (2' x 3')

reading "Glasting Arca” and explaining the blasting warning and the
all clear signals.

STope Measurement - Slepe measurement locations shall be ¢learly
marked prior to pre-inspection at each 2007 interval, where

applicable.

Casing and Sealipg of Holes - ATl poreholes, shafts, wells, and auger

holes shall be cgspd, sealed or otherwise manéged to pravent pollution of

surface or ground gater and to prevent mixing of ground waters of

significantly different quality in accerdance with the approved pre-plan,

ATT borenotes withip the permit area which extend beneath the coal seam

to be mined and i{nfo water bearing strata shall be permanently plugged

unless tne Lorehplgs have been approved for use in Section 6A.02 (a) (8}

Tor monitoring.

Yopsoil - o

d.

Removal - Prigr ta disturbance of an area topsoil shail be removed

from the drea to be disturbed in a separate layer and if not
tmmediately redistributed, it shall be segregated and stockpiied in a

separate stablg location as specified in the pre-plan.

Anere the pemoval of vegetative materizl, topsoil, or ¢ther
materials way rasult in erosion, the dirvector may limit the size of

the area from which these materials are removed at any one time.

-5 .
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2. Topsoil or substitute materials not being Tmmediately utilized
siall Le redistributed at o time when the vhysical and chemioal
properties of topsoil can be protected and erosion can be
minimized; Provided that the director may approve or deem
necessary that other erosion control measures be utilized.
ETQXigﬁgviiﬁiﬁfﬁz that unless approved by the director,
stockpilaed topscil and other materials shall not be moved
until required for redistribution on a regraded arca.

Materials to be removed - If the topsoil is less than & inches. a

6-inch layer that includes the A horizon and the unconsolidated

materfal imniediately balow the A horizon and all unconsolidated
material 1f the total available is less than 6 inches, shall be
removed and the mixture segregated and redistributed as the
surface s0il layer, unless topsoil substitutes are approved by
the director pursuant to 68.03.e of this Section. When it can be
demonstrated that the B8 horizons and portions of the € horizons
or other ungerlying layers have qualities for comparable root
development ang are necessary or desirable to ensure soil
nproductivity consistent with the approved post-mining lund use.
tne directap pgy require these layers to be segregated and
replaced as tapsoil.

Segregation Ragyirements - Tepsoil not being immediately utilized

shall be protected from wind and water erosion and kept free of

contaminatian af acid or toxic wmaterials. Protective measures

include, but are not Timited to, vegetative cover, sncw fences, ete,
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Redistribution - Topsoil and other materials shall ve redistributed
in a manner that:
1. Achieves an approximate uniform, stable thickness, consistent
with the approved post mining Tand uses, contours and surface water

drainage system;

[

Prevents gxCess compaction Qf topsoil; and

3. Protects the tapsoil from wind and water esrosion befure and
after 1§ ig seedead.

4. After final grading and before the replacement of topsoil and

other materijals segregated in accordance with this section,

regraded 1;9@ shall be scarified or otherwise treated as

reguirad by the director to eliminate slippage surfaces and to

nrowote ropt panetration. I the person who conducts the

surface mining activities shows, through appropriate tests,

and the director approves, that no harm will be caused to the

topsoi} and vegetation, scarification way be conducted after
tupsoiling.
Top Soil Supstitutes - If top soil is of insufficient quantity -
or of poor qua}ity for sustaining vegetation, or if other strata _ -
can be shawn to be mere suitable for vegetation requiraments, then
the operator ghall remove, segregate, and preserve in a 11ke manner
such other straia which is best able to support vegetation. Any
material used for topsoiling must be capable of supporting and
maintaining tije approved post mining land use. This determination
shall e based on the results of appropriate chemical and physical

analysis of uyerburden and topsoil. These analysis shall include:

- lu -
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1. leterminations of pH, net acidity or alkalinity. nitrogen,
phosphorus, potassium, texture ¢lass, calcium, manganese and
otner analyses as may be required by the director. The
dirgctor mgy also require, where he deems necessary, results
of field-sjte tests or greenhouse tests be used to demonstrate
the feasipbj]ity of using substitute wmaterials;

2. Results of analyses, trials and Zests shall be included in the
pre-plan, Certification of trials and tests shall be made by a
Taboratary approved by the director stating that:

{a) The propased substitute material is equal to or more
suitahle for sustaining the vagetation fthan is the
availgble topsoil,

(b) Tha sybstitute material is the best available material to
support tne vegetation; and

(c) The trials and tests were conducted using standard testing
orocedures, the resulis of whichn shall be dincluded in the
pre-plan.

Nutrients and Scil awmendments in the amounts determined by soil

tests shall he applied to the redistributed surface soil layer, so

that it supports the approved vostmining land use and weets the
revegetatiqn rgquirements of Section 4F. A1l soil tests shall he
perforned by g qualified laboratory using standard methods approved
by the dirsctgpr. These fests shall include nutrient analysis and

Time requirement tests. Results of these tests shall be submitted

to the director with the final planting report as required by

Section 4F,0%8.a.

- 11 -
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da. MWater Quality Control - A1l reasonable measures shall bo taken to
intercept all surface water by the ust of diversions, culverts, and
drainage ditches or other methods to prevent water from entering the
pit arza. A1l water accumuiaticon into the pit shall be removed at

Taast once in a Z4-hour period unless otherwise approved Ly the

diractor. The water leaving the permit area shall not viglate the

wWwater quality standards established for tihe river, stream or drainway
into which it s djscharged. A1l surface drainage from the disturbed
area must pass fhrough a sediment pond or series of sediment ponds or
other avproved sediment control structures or treatment Facilities.
b. Water Quality Standards -Discharge from the permit area shall not in
any case violate Federal or Staté water quality standards or affluent

Timitations. The mpnitering fraquency shall be governed by the

standards set forth in the NPDES Program under the Federal Water

“ollution Coptpal Act as amended, 33 U.S.C. 1251 et. sey. and the

rutes and regylaticns promulgated thereunder.

1. Before grgde release, no discharge from the permit area shall havs
a pi of Juss than 6.0 or greater than 9.0 or an iron content
exceeding 7 parts/million maximum allowable and 3.5 parts/miltion
average dajly values for 30 consecutive dischargs days or an
iron content exceeding 6 parts/million maximum alJowable and 3.0
parts/willion average daily values for 30 consecutive discharge
days for ngw sources as defined by 40 CFR Section 434.11(3).

2. After grade release, discharges from the permit area shall meet

applicable water guality standards.

- 172 -
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C. Treatment Facilities - Adequate facilities shall be installed,
operated, and maintained using the best technology currently available
in dccordance with the approved pre-plan to treat any water discharyged
froam the permit area so that it complies with all federal and state
Taws and regulations and the Timitations of this section.
Non-mechanical treatment systems may be utilized if flow is infrequent

or small and timely and consistent treatment is assured.

d. HRreakthrouagh

L. Any surfage preakthrough of water caused vy the operator during
the coursg AT his operations shall be sampled immediately and ;
analyzed fyr ifotal iron, total suspended solids and pH and if
requestad by the director, any other parameter characteristics B
of the discharge. Such analysis shall be made by a competent
water analyst or chemist. The original and at T=2ast one copy of
such analysgis shall be retained by the operator, two copies
shall beg sybmjtted to the chief of the Division of Reclamation.

2. Should said analysis indicate the water quality to be less than
applicable effluent iimitations, scals shall be Tmmediately !
construcied. These seals shall: |
(a) Preyept any air frowm entering the underground wine by way

of thg breakthrough, or

(b) Prevent any air from entering the breakthrough while

allowing the water to flow from the breakthrough, or

(c) Seal the breakthrough of acid water so that it cannot flow.
Such s2als shall be constructed of stone, brick, block
garin or other impervious materials which are acid

resistant.

- 13 -
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3. Alternate methods of handling discharges from breakthrouaghs may bo
amployed where it can be established that applicable eftflucent
Timitations can be met.

g. Changes in water gquality and quantity, in the depth to ground water,
and in the tocation of surface water drainage channels shall be
mintmized so that the approved postmining land use of the permit arca
is not adversely affected.

f.  Surface water shall not be diverted or otherwise discharged into
underground nine workings, unless the person who conducts the surface
mining activities demonstrates to the director that this will-

1. Abate water pollution or otherwise eliminate public hazards
resulting from surface mining activities; and

2. Be discharged gs a controlled flow, meéeting applicable effluent
Timitatians for pH and total suspended solids, except that the uil
and totq]l syspended solid Timitations may be exceeded, if approved
by the director, and is limited tu-

(a) Coal processing waste;

{b) Fly ash from a coal-fired facility,

{c) Ingrt materials used for stabilizing underground wines or,
(d} Underground mine development wastes;

5. In any event, the discharge into underground mines of surface waters
will not cause, result in or contribute to a violation of applicable
water quality standards or effluent limitations;

4. Minimizes gisturbance to the hydrologic balance; and

5. Meets with the approval of the Mine Safety and Health Administration.

- 14 -
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68.05 Acid Producing and Texic Materials
a. Drainage from ecid-forming and toxic forming materials into ground

and surface water shall be avoided by:

1. ldentifying, burying, blending and/or treating where
necessary, spoil or other materials that will be toxic to
vegatation or that will adversely affect water quality within
tnirty (30) days after it is first exposed or a lesser period if
required by the directur. Such materials shall be handled in

accordance with methods sat forth in the approved pre-plan. and

e
.

Acid-forning or toxic-forming waterial shall not be buried or

as .to cause or pose a threat of water pollution.

b. Treatment of Tgxic Material - ATl exposed coal segams remaining after
mining and any acid-forming, toxic-forming, combustiblie materials, or

any other waste paterials that are exposed, shall be coverad with a
minimum of four feet (4') of nontoxic and noncombustibie maturial; or
test, treat and blend material to provide materials suitable to pre-
vent water pollytion. If necessary, this material shall be treated
to neutralize toxjcify in order to prevent water poliution and sus-
tained combystion and/or to winimize adverse effects on nlant yrowtn
and land uses, Where necessary o protect against upward wigration
of salis, exposure by erosion, to provide an adequate depth for plant
growth, or tg gtherwise meet local conditions, the director shall

specify thicker amounts of cover using non-toxic material.

- 15 -
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Monitoring Reguirements

- —— e e e e .

l.

i)
.

Surface Water Monitering:

The operatar shall record daily normal and abnormal variations
in precipitation, by using rain gauges.

All water discharged from the permit area shall be sampled and
analyzed dajly by the operator for total iron, pH and flow and
For any othier parameter required by the director . Samples
shall be cpllected and analyzed for suspended solids by-montihly
and within 12 hours after a precipitation event of 1" or
greater,

A written record of the sampling dates and anaiytical data
snall be kagpt current and madé available for inspection at the
operation, and a monthily repo?t of all measurements shall be
provided ta the director. Any violations of effluent standards
shall be rgpartad to the director within five (5) days of
receipt of analytical analysis.

Where any discharge from the permit area requires treatment
during the mining operation in order to wmeet the water guality
standards set forth in Section 6B.04 of these regulations,
surface wgfer monitoring of such discharges shall continue
following graqiﬂg approval. If it is established on the basis
of such mopitaring that the hydrologic balance is being
preservad without treatment, the treatment facilities wmay he
reoved, A one year history of meeting the water quality
standards of 63.04 shall be adequate to establish that the

nydrologig balance is being preserved.

- 16 -
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b. Ground Water Monitoring

1.

Where it has been determined as sat forth in the pre-plan that the
surface mining operations will result in the rewoval or disturbance
of strata that serve as significant aquifers then the operator shall
establish monitoring sites that can adequately reflect changes in
ground water quantity and quality resulting from such operatiaon,
Samples shall be collected from monitoring sites and tested a minimum
of once-per month and shall include, ground water levels, pH, iron,
total acidity, total alkalinity and total suspended solids or any
other sucn parameter that the director deems necessary.

A written recora of the testing dates and analytical data shall bHe
kept current and made available for inspection at the overation,

and a monthly report of ali data shall be provided to the director.

©B.07 HMethod of Operation

a. Steep Slepe Mining

1.

Applicahility - On surface mining operations where the natural
slope cxceeds fwenty degrees {20°), the provisions of this section
in additign to other applicable provisions of these regulations,
shall apply. Qn Tesser slopes that requirz measurss to protect
tne area helow the operation from landslides or other similar
disturbances as determined by the ﬁirector on the basis of soils,
climate, wethod of operation, geology, and other regional
characteristics, the provisions of this section, in addition to
otner appiicable provisions of these regulations, shall also

apply. Tnese provisions do nct apply whers mining is done on a

- 17 -
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flat or gently rolling terrain with an occasional steep slope
through which the wmining procecds and Teaves a plain or
predominately flat area.

Downslope Placement - Spoil or debris, including that from
clearing and grubbing, shall not be placad on the downslope except
as provided for in Section G6B.0E8 of these regulations. Wind
rowing tipher at or immediately pelow the cropline for erosion
control may Dpe approved by the director where the permittee can
demonstrate such placement will not reduce stability and will
annance ergsion contrel or wildlife habitat. Nothing in this
section shall prohibit the placement of materials in haulroad or
access rcad fijls on slopes steeper than twenty degrees {20°) so
long as the fills are constructed in accordance with Section 4A.03 b
of these regulations.

Aighwal] Elimination - The highwall shall be eliminated and
disturbed area graded to the approximate original contour. Spoil
material in excess of that required for tne reconstruction of the
approximate original contour shall be permanently stored in
accordance with Section 6B.08 cf these regulations. Land above
the nighwal) shall not be disturbed unless the dirasctor finds
that the {isturbance is necessary to:

{a) Blend the solid highwall and the backfilled material:

{(b) Contral surface runoff;

(¢} Provide access to the area above the highwall.

{d) Comply with applicable health and safety laws.

- 18 - -
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stabilization - The material used to backfill and eiiminate the
nighwall shall be sufficiently compacted or otherwise mechanicaliy
stabilized sq as to insure stability of the backfill. The method and
design specifications of compacting material shall be approved by the
director. Woody materials shall not be buried in the backfilled area
uniess the director deiermines that the proposad method for placing
woody wmaterijal beneath the highwall will not deteriorate the stable
condition of the backfilled area. The operation shall at a minfaun
retain a1l overburden and spoil on the solid portion of existing or
new benches and backfill and grade to the most woderate slope possivle
which does not exceed the angle of repose or such lesser siope a3 is
nacessary to achieve a minimum static safety factor of 1.3.

Lrainage Channels and Flumes ~ When mining through natural
watercoursas or when water is to be directed across or through the
backfill, a drainage channel, flumes or french drains must He
constructed across or through the backfill in order tu insure
stavility and to prevent erosion. Such drainage chanuels, flumes or
french drajns shall be constructed of durable rock, asphalt, concrete
or any ather waterial approved by the director. Channels fluwmes and
darains shq]l be constructed in accordance with criteria containad in

the Technical Handbook for Surface Mining.

b. Auger Operatigns

L.

Augering pay be pronibited if the director determines that such augering
poses ‘@ potential hazard fo the environment, public welfare and safety
or to profect against adverse water quality impacts or if subsidencs

resulting from auger mining may damage structures or buildings.
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Augering in Close Proximity of Underground Mining - NHo auguer hole shali

be made closer than 500 feet in horizontal distance to any abandoned
or active upnderground mine uniess approved in accordance with Séttion
BA.04 of these reguiatidns.

Variance from Sealing Auger Holes - An auger hole need not be sealed
if the diractor finds that an impoundment of the water resulting from
sealing woyld create a hazard to tne envivonment or public welfare and
safety. Proyided that, any discharge from unseaied auger holes

shall not violate water quality standards. Adequate drainage througn
the backfil] from any unsealed auger holes shall be constructed as

shown in the approved pre-plan.

c. Mountaintep Removal

L.

™o

Applicabiijfy - Where fhe mountaintop removal technique 15 appliied,
the provisjons of this section in addition to other applizable
provisians gf these regulations, shall apply.

The Final Graded Slopes ~ The final graded top plateau sivoes an the
mined area shall be less than 5 horizontal to L vertical so as fo
create @ Tayel plateau or gently roliing configuration and tne
cutsiopes gf the plateau shall not exceed 2 horizontal to 1 vertical
except whepe engineering data demonstrates and the director finds that
the minigum static safety factor be Tess than 1.5,

Urainage - The resulting level or gently rolling contour shall be
graded to drain inward from the outslope except at specific points
where it drains over the outsiope in constructed channels. -Such

channels spall be protected from erosion and constructed using design

criteria similar to that found in the Technical Handbook.
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Inactive Status -~ Inactive operation status wilil ve considersd for a
period not to exceed one (1) year from date of approval, provided
that prior written approval s obtained from the director; Provided

further that inactive status shall not be approved unless the

operator demonstrates that reclamaticon is current and all water

management practices will be maintained duriny the inactive period

and all exposed gpal is covered with non-toxic material. The
dirsctor may also require progress maps prior to approval. Where it
can be adequately demonstrated by the permittee that inaclive status
to excead one (1) year is necessary, the director may extend inactive
status Leyond the one (1) year limitation.

Requirements for Special Land Use Purposes

1. Alternative Blans - Alternative plans for restoration of the
disturbed area may be submitted to the director. [f such
restoratian will be consisteant with the purpose of the Act and if
such plans qre approved by the director and complied with within
such time 1imits as may be determined by him as being reasonabie
for carryipg oyt such plans, the backfilling and grading
requiraments of these regulaticns may be modified.

2. KWater Impouqﬁmen;s - Prior to the construction of an dmpounding
area for ftpe storage of water after wmining, anproval must b=
oblained gy the divector Loy cor hoimpoundment o dhe Digision of
Waler Resopgerrs will canperate with The Bivivion of Beelamalion in
reviewing a1l portions of any pian for water impoundments as they
relate to water quality and will give its recommendations to the
Division of Reclamation. The contents of this plan shall include,

bBut are ngt limited, to the following:
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{a} Location of the impounding arca,

(b)) Dimensions af the arca as Lo capacity and depth {average.
maximun and minimum),

(z) Plot plan of impoundnent area,

{d) Seurce of water entering the impoundment;

{2) Quality of the water entering the impoundient,

{FY Quality of water Teaving the impoundment and mechanism of
discharge;

(g} Ceal seqpn or seans wined or involved with fupoundment;

(h) Chemical characteristics of the soils and underlying strata in
the impoundment aresa as they relate to acid production,

{1} Safety gspects considered such as spiliway overfiow, emergency
spillway, access Lo area;

{i} Consent pf the landowner for such impounduent with submission on
specifigd forms; and

(k) Projected stability of water level in the impoundnent.

3. Waste Dispasal - Where waste materials such as filter cake,
municipal wastes, chemical sludge, etc., are deposted upon the porait
area, plans far sucn deposition shall require prior approval of the
director, Sych plans for waste disposal shall be accompanizd by the
written appraval of the Division of Water Resources and where

appropriate, the State Department of Health.

68.08 Disposal of Excess Spoil o
a. General Requirements - Speil not requirad to achieve the approximate
original contour shall be transported to and placed in a controlied manner
in designated disposai areas within the permit area in accordance

with the provisions ¢f the Act as approved in the pre-pian and in
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accordance with the design criteria and specifications found in the

Technical Hancbogk for Surface Mining. Ccal processing w&stes and,or tosic

Mmaterial shall ngt be disposed of in head-of-hollow or valley fills. unioss

such fills are specifically and exclusively designated for that purpose in

accordance with Sgction 10 of these regulations.

hb. Disposal of Lxcesgs Spoil on Existing Bencnes - S5»poil material nat reguirad

to return the areg to the approximate original contour may be placed on a

bench abandoned as of August 3, 1977 if the following conditions are wet,

and

1. A1l excess spoil must be hauled, placed and %etained on the solid
portion of the existing bench;

2. The spoil must be compacted or otherwise mechanically stabilized and
the existing pighwall eliminated to the extent possible with the

available spail.

r
N

Other design crjieria way be approved if fills are constructed in
accordance with 30 CFR 816 or 817, or if fills are justified as an
experimentdl practice under section 33 of the Act.

d. Location of Sedjment Control Structures - ATT sediment control struciures
for Till areas spall be as contiguous with the spoil disposal area as is
economically apd technologically feasible, but not in such proximity so as
to affect masy stability.

e. Disturbance Within Fi11 Site - At no time shall the disturbance in the
valley fi1l areza be greater than the sediment storagé-requirement provided
by the sediment structures until two or more 1iftsrof the valley fi11 have
been instaliad,

f. Hhere environuental henefits will occur, spoil not needed to restore the

approximate original contour of the Tand and recTaim Tand within tne permit
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area may in a manner consistent with the Act and these regulations be

deposited:

1. Un anotner area under a permit issued pursuant to the Act, or

2. Un abandoned wine Tands under a contract for reclamation conducted
pursuant to the provisions of the Act and &1 rules and |

regulations promy}gated thereunder.

62.09.  Backfilling and Regrading

a. Operator Responsibility - In p]anniné and executing suarface wining
operations, the gperator shali, at all times, have proper regard for
all backfilling apd regrading requirements, imposed by the Act and
these rules andg peguiations and all provisions of the apuroved
pre-plan.

b. Keeping Operatign Current - Grading, backfilling and water management
practices as apppoved in the pre-plans snall be kept current as
follows:

1. Where the opgration includes only contour mining {no augering) the
grading and packfilling shall follow the mineral removal by a
period not tg exgeed sixty (60) days or 1,500 linear feet;

2. MWhere the pperaticn includes contour mining and augering, the
augering shgll follow the wining by a period not to exceed sixty
(60) days, and the grading and backfilling shall follow the
augering by not more than thirty (30) days or 1,500 iinear feet,
but in no event shall more than 3,000 linear feet of pit be
exposed at gny time.

3, Where the operation includes only augering, the grading and
backfilling shall follow the augering by a period not to excezed
thirty (30) days or 1,000 linear feet.
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Area Mining - Should the overation include only area wmining, the
backfilling and grading shall not be more than two spoil ridges
behind the pit being worked. Maximum Tinear feet of open pit
shall not exceed 3,000 feeb at any time.

Mountaintop Removal - For Surface mine operaticns that rzinove
entire coal seams running through the upper fraction of a
mountein, hill or ridge by rewoving all the overburden,
backfilling and regrading shall follow the same guidelines for
area and congour mining as found in this section. The outer
perimeter and drajnage area shall be stabilized, regraded, secded
& mulched {mpediataly upon consiruction. Where more than one
component spread of squipment is being utilized on the same
poermit area, the backfilling and regrading shall be considered
curvent when each area meets tne reguivements of paragraph 4 of
tnis subsection,

Revegetatign shall Dhe kept current by establishing a temporary or
permanent vegetative cover on regraded areas by the end of the
first growing seascn and a permanent cover by the end of the
second grewing season. Standards and procedures for establiishing
a satisfactury vegetative cover and guidelines for species
selection and application rates are found in Section 4F of these
reguiations,

The period of time or the distance reqguired to be current may be
reasonably axtended where the permittee affirmatively
daimonstrates that unforeseen site conditions or weather changes
make adherence to these guidelinas impractical. A written waiver

must De gbtained from the director for such extension.
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Hoo Removady of Regrading Tquipuent - Operable regrading equiprient
snall Do kept on the pormit area until sabisfactory comploetica of
grading unless otherwise approved,

9. Variance frog Reciamation Requirements - Reclamation
requirements gy be postponed on a surface mining permit where
surface mining operations and underground inining operations are
Jroposed uvn fhe same area; provided that all requirements set
Forth in Section 14 of the Act are wet; nrovided, however, that
underground mining operations must commence no Tater than one
year after cgmpletion of surface mining activities.

Bench Surface - Yhere Tand with gently sloping benches result, the

surface of the regraded bench shall be graded so as o permit the

use of farm Tmplaments and machinery.

Grading Outer Spoil - AlT outer spoil shall be graded so as to

biend inte the adjoining undisturbed Tands.

Regrading or $tghilizing Rills and Gullies - Any rills ar gullies

decper than nine [9) inches forming in areas that have been

regraded and the popsoil replaced will be deemed unacceptable and
any such rillg ap gullies shall be filled, graded, or otherwise
stabilized angd 3]1 disturbed arcas seesded and wmylched. Rills or
gullies of Tesser size shall also be stabilized if they will ve
disruptive to the approved post-mining land use or may resuls in

additional ergsion and sedimentation,




Section 6

.

SURFACE MINING OPERATIONS o8.09

Reaffecting Przviously Mined Arcas
g ¥

1.

Where surface wmining cperations are reaffecting lands mined prier
to August 3rd, 1977; lands that have not been restored to tie
standard of these regulations end sufficient spoil s not
available {0 ptherwise comply with these regulations, the
permitiee shall at a winimum retain all overburden and spoil on
the solid portion of existing or new benches and backfill and
grade to the post moderate slope possible which does not exceed
the angle of repose or sucn lesser slope as is necessary to
achieve a mipimum static safety factor of 1.3, 1In a1l cases the
nighwall myst be eTiminatéd.

Operations proposing to remine existing benches created prior to
July 1, 1977 and not proposing to substantially reaffect the
existing highwall, shall at a winimum completely eliminate the
newly created highwall and utilize the excess spoil material to
eliminate as much of the pre-existing"highwa11 as possible. This
regulation appliés only to those situations where mining is
proposed jp arder tou remove coal seams lying below the sean
originally mined prior to July 1, 1977,

Auger cperatjons proposing to auger areas permitted prior to July
1, 1977 and pot substantially reaffecting the pre-existing
nighwall, sba]l at a minimum properly seal all auger holes and
backfi11 to a minimum depth of (4) four feet over the coal szam
with non-toxjc material capable of supporting vegetation.

A11 operatians which reaffect areas mined prior to July 1, 197/
where the highwall was eliminated shall at a winimum eliminate

all newly ¢reated highwalls,
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Regraded Orainags Control - Drainage control on regraded areas shall
be provided as approved in the pre-plan to prevent excessive erosion
or additional contribution of suspended solids to the receiving
stream, ensure safety, and conserve scil moisture, Drainage control
measures may include, but are not limited to, constructed drainways
flumes and rip-rap channels, tracking in, small depressions

and other devices that may be approved by the director.
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7A.01

PERMIT REQUIRENENTS

General - In addition to information required by the Act and these rules

and regulaticns an appiication for a permit for the surface effects of

underground mining will contain the following:

a. The return receipts of notification of all owners of record of surface
and subsurface area contiguous to any part of the proposed permit

ared.

STANDARDS FOR SURFALE EFFECTS OF UMDERGROUND MINING 7A.

Such notification shall contain all information required in

the legal advertisement.

b. A true copy of the notarized affidavit of publication setting forth

the dates the advertisement appeared. The advertisement shall be made

a part of the atfidavit and list the address of the local reclamation

office where the application is available for public inspection.

c. Accurate maps in accordance with the following:

L.
2.

The size pf the maps shall be no Targer than 24" x 36",

The map scale shall be such that the informaticn is clear and
tegible with a preferred scale of 1" = 200 feet (1F =200;);

A separate gdrainage map shall be required untess &1l necessary
informatian can bz clearly and legibly reflected on the pre-plan
map;

Approximate boundaries and tocations of all surface mining
operations in close proximity to the proposed permit area.

Show by apuropriate markings the boundaries oF the area of Jand
to be disturbed, the crop Tine of the seam or deposit of coal to
be mined, and the total number of acres involved in the area of

Tand to be disturbed;
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6. Show the date on which the map was prepared, a north arrow,
quadrangic pame, location map, and strike and dip of the coal seam
to be mined;

7. Show location of spoil storage, waste and refuse disposal and
topsoil preservation areas;

8. Show ail impoundnents for waste, water treatment and ai] drainage
and sediment control facilities;

9. Where the patural slope of the land below the cecal outcrop s less
than 20° apd downslope placement of overburden or spoil is
proposed, the map shall indicate the location and percent stope of
the Tand at each 200 foot inzerval along the cropline.
Measurements shall be taken downslope and perpendicular to the
cropline.

10.  Show the drainage plan in accordance with 4B of these
regulations;

11, Show location of all rain gauge water and subsidence menitoring
sites. If monitoring sites are not within range of the wap,
supplimenta] maps or other descriptions may be substituted; and

12, Show locatjon of facilities to be used to protect and enhance fish

and wildljfe related environmental values.

Hydrologic Informatjon -The application shail contain a statement

describing the probabie hydrologic consequences of the mining operations,
both on and of f the mine site with respect to the hydrologic balance,
provided that modejing techniques may be included as part of the
application. This statement shall describe:

a. Ground Water Hydrology

1. The deptn below the surface and horizental extent of the water table
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and/or aguifers if encountered;
Known or potential uses of the water in the aquifer and/or water

table;

. The Tithology and thickness of the aguifers,

. The guality of the water in the aquifer and/or water table if

encountered; and

. Other informatiuvn as reguired by the director which describes

recharge, storage and discharge characteristics of aquifers as
necessary to make the determination of the probable cumulative
impacts . of a1l anticipated mining in the area upon the hydroicay

of the area, and particularly upon water availability.

. Ground Water Quality -Laboratory analysis of samples shall be

taken at regylar monthly intervals for a pericd not less than 6
consecutive months prior fto application submission for pH, iron,
suspended salids, dissolved solids, hot total acidity, total
alkalinity specific conductance, and temperature. 0On-site field
analysis of pH, iron, specific conductance, and temperature shall
also be recgrded. Permansnt monitoring sites éha]] be
establishens ytilizing bore holes established to make the
ceterminatign required in 7A.03, existing wells, springs, seeps
and/or other such sources containing water from aguifers or the
water tables which will be encounterad or may reasonably be

expected to be impacted by the mining operation; provided that

information jade available to the director showing the geological
configuratign of the aréa and the ground water system shall be
the basis on which the determination shall be made as to whether

or not the aquifers or water tables could be impacted.
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surface Water -The application shall contain data which accurately

predicts premining surtface water guality and quantity Loth on and of¥

the mine site within the local 1imits of the drainage area which will
be impacted by the mining. Such data shall be at a minimum but not
iimited to the {ollowing:

1. Water Qualijty -Laboratory analysis of samples snall be taken at
regular monthly intervals for a period not less than 6
consecltive months prior to appliication submission for pH, iron,
suspended so]jds, dissolved solids, hot total acidity, total
aikalinity, specific conductance and femperature. On-site field
analysis of pH, iron, specific ¢onductance, and tenmperature shall
also be regorded. Permanent monitoring sites will be established
for the collection of this data at Tocations upstream and
downstrean frow the proposed permitied area on all intermittent
or perennial streams receiving drainage from the proposed permit
area and ¢on a1] receiving streams above and below the confluence
of tributaries receiving the drainage from the proposed permit
area.

2. Water Quantity -Field flow data shall be taken at the same time
and location as required in 7A.02 {b}(1l} by use of weirs, flow
meters or gther similar apparatus.

The application shall contain a statement of the climatulogical
factors represengtative of the proposed permit area. Permanent
rain gauge mqnitariég sites will be established at a suitable
Tocation on the mine site or in the general vicinity of the
proposed permit aresa so as to accurately reflect the average

seasonal precipitation. Data collected at such monitoring sites

Y
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will be contained in the permit appiication and will reflect at a
minimum but not limited to the wmeasurement of precipitation during a
24-hour period at regular monthly intervals for a period of not less
than 6 conseacytjve months prior to application submission. Where such
information. is available frow alternate sources and if such information

is deemed to be accurate, the director may accept the alternate

information.

7A.03 The appiication shall contain a description of the geology of the permit
area or if authorized by the direcior oniy those areas where overburden-wi1l-
be removed down to the level of the coal seam.

a. Test borings or cpre samples from the proposed disturbed area shall be
collected and analyzed down to and including the siratum immediately
bDelow the lowest coal seam to be minad to provide the following data in
the description;

1. tocation of sypsurface water, if encountered,;

¢. Logs of dril] heles showing the Tithologic characteristics and
thickness of each stratum and each ceoal seam;

3. Physical properties of each stratum within the cverburdsn including
compaction and erodability:

4. Chemical analyses af each stratum within the overburden and the
stratum immedjately below the Towest coal seam to be mined to
identify, at g minimum, those horizons which contain potential
acid-forming, foxic-forming, or alkalinity producing materials. Thesu
analyses shall, unless otherwise provided by the director or by Taw
or regulatign, be determined by using standard procedures found in
EPA Manual @UD/2-75-054 (Field and Laboratory Methods Applicable to

Overburden Minescils); and
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5. Analyses of the coal seam, including, but not T1imited te, an
analyses of the sulphur, pyrite. and marcasiis content, the clay
content of the stratum immediately below the coal seam and the
pyrite content and potential alkalinity of the stratum immediately
below the ¢oal seam.

b. In the event that any part of the data required under this subsection
is available tq the operator from previous investigations on the
proposed permit area or adjacent areas with similar characteristics and
such other datg is deemed acceptable to the director, in writing, it

may be used in Jieu of development of new data.

7A.04 The operator shall sybmit a plan demonstrating how mine entries will be

sealed and how down-s]ope barriers will be designed to ensure stability
under anticipated hydraulic loads if the mine is to be inundated or the
operator snall submit a copy of an abandonment plan appreved under Article

5A of Chapter 20 of the Code which centain the same information.

78.  PERFORMANCE STANDARDS

/8.01 Signs and Markers
a. Permanent Monument - A permanent monument shall be posted at the
entrances froy pybljc roads and highways and at other suitable
Tocations. The monuyment shall consist of a sign constructed of wood,
metal, or other suitable material 2' x 3' mounted on a two-inch pipe
driven three feat into the ground with four feet exposéd. Any suitable
equivalent supstitute may be approved. The sign shall clearly indicate

the company name, permit numbers, business address and telephone

number.
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b. Perimeter Marker - A two-inch (2") pipe or suitable substitute shall

be driven into the earth with a minimum of three feet (3') exposed to
permanently mark the beginning and ending points of the area under
permit., It shall be identified by painting the exposed portion of
the pipe red. The assigned permit number shall be affiixed to the
permanent perimeter marker. Other markers will be used to delineate
the boundaries of the proposed permit area.

¢. Buffer Zone Markers - Appropriate markers wiil be established along a
buffer zone. Maykers shall consist of metal or wooden stakes or
other suitable devices or methods.

d, Topsoil Markers ~ When topsoil or topsoil substitule material is
segregated and stockpiled, the stockpiled material shail be markad.
Markers shall repain in place until the materials are removed.

e. Blasting Signs - If blasting is necessary to conduct surface mining
opérations, signs reading "Blasting Area" shall be conspicuously
displayed at all approaches to the blasting site, along haulageways
and access roads to the mining operation and at all entrances to the
permit area. Tne sign shall be two feet by three feet {2' x 3')
reading‘“B1astqu Area"” and expiaining the blasting warning and the
ail clear signals.

. Slope Measuremgnis - Slope measurements shall be clearly marked prior
to pre-inspectign at each 200' interval along the cropline contour of

the lowest seam to be mined.

Casing and Sealing gf Holes -A11 boreholes, shafts, ard wells shall be

cased, sealed or aiherwise managed to prevent pollution of surface or ground
water and to prevent mixing of ground waters of significantly differant

quality. A1l boreholes within the permit area wnich extend beneath the coal
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to be mined and into water braring strata shall be permanently plugged

unless the boreholes have been approved for use in monitoring.

7B3.03 JTopsoil - .-

a.

Removai-Pricr to disturbance of an area topsoil shall be removed from
the area to be disturbed in 2 separate layer and if not immediately
redistributed, it shall be segregated and stockpiled in a separate
stable location as specified in the pre-plan.

1. Where the rempval of vegetative material, topsoil, or other materials
may result 1% erosion, the director may Timit the size of the area
from which these materials are removed at any one time.

2. Topsoil or supstitute materials not being immediately utilized shall
be redistributed at a time when the physical and chemical properties
of topsoil cap be protected and erosion can be minimized; Provided
that the director may approve or deem necessary that other erosion
control weasupes be utilized. Provided further, that unless approved
by the directgr, stockviled topsoil and other materials shall not be
moved until reguired for redistribution on a regraded area.

Materials to he removed-If the topsoil is less than & inches, a 6-inch

Tayer tnat ingjydes the A horizon and the unconsolidated material

immediately belqy the A horizon and all unconsolidated material if the

total available js Tess than & inches, shail be removed and the

mixture segregated and redistributed as the surface soil layer, unless

topsoil substitytes are approved by the director pursuant to 78.03({e)

of tihis Section. When it can be demonstrated that the B horizons and

portions of the C horizons or other underlying layers have qualities

for comparable root development and are necessary or desirable to

ensure soi’l productivity consistent with the approved post-mining Tand
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use, the director may reguire these Jayers to be segregated and

replaced as topsoil.

Segregation Requirements - Topsoil not being imnediately utilized

shall be protected Trom wind and water ercsion and keﬁt free of

contamination of acid or toxic materials. Protective measures
include, bhut are not limited to, vegetative cover, snow fences, etc,

Redistributign =~ Topsoil and other mataerials shall be redistributed

in a manner that:

1. Achieves an approximate uniform, stable thickness, consistent with
the épproved post mining land uses, contours and surface water
drainage system;

Z. Prevents gxgass compaction of tepsoil; and

3. Protects the topsoil from wind and water arosion before and after
it is seeded.

4. After final grading and before the replacement of topsoil and
other materials segregated in accordance with this section,
regraded lapd sha11lbe scarified or ctherwise treated as required
by the director to eliminate slippage surfaces and to promote rootl
penetration, If the person who conducts the surface mining
activitias shows, through appropriate tests, and the diractor
approves, that no harm will be caused to the fcpsoil and
vegetatiqn, scarification may be conducted after topsoiling.

Top Soil Substitutes - If topsoil is of insufficient quantity or of

poor quality for sustaining vegetation, or if other strata can be

shown to be more suitable for vegetation regquirements, then the
operator shall yremove, segregate, and praserve in a lTike manner such
other strata which is best abie to support vegetation. Any maturial
used for topsoiling must De capable of supporting and maintaining the
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approved post mining land use. This determination shall be based on

tite results of awpropriate chemical and physical analysis of

overburden and topsoil. These analysis shall include:

l.

2.

Determinations of pH, net acidity or alkalinity, nitrogen,
phosphorus, potassium, texture class, calcium, manganese and other
analyses as may be required by the director. The director say
also reguirs, where he deums necessary, results of field-site
Eesis or gregnnhouse tests be used to demonsirate the feasibiiity
of using substitute materials,
Results of analyses, trials and tesis shaill be included in the
pre-plan, Lertification of trials and tests shall be wmade by a
laboratory approved by the director stating that:
(a) The proposed substitute material is equal tc or more suitable
for sustaining the vegetation than is the available topsoil;
{b) The supstitute material is the best available material
to support the vegetation; and
(¢) The trials and tests were conducted using standard testing
oracedures, the results of which shall be included in the

pre-plan.

Nutrients and 3017 amendnents in the amounis determined by soil tests

shall be applied to the redistributed surface soil layer, so that it

supports the auproved postinining land use and meets the revegetation

regquirements of Ssction 4F. ATl so0il tests shall be performed by a

gualified lahoratory using standard methods approved by the director.

These tests shall include nutrient analysis and lime requirenent

tests. Resujts of these tests shall be submitted to the director with

the final planting report as reguired by Section 4F.0%.a.

-0 -
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75.04 Water Quality Standards

a. MWater Quality Control - All reasonablie measures shall be taken to
intercept all surface water by the use of diversions, culverts and
drainzge ditches or other methods to prevent water from entering the
pit area. All water accumulation into the pit shall be removed at
lTeast once in a Z4-hour period unless otherwise approved by the
director. The water leaving the permit area shall not violate the
water gquality stapdards established for the river, stream or drainway
into whicn it {s dischargsd. A1l surface drainage from the disturbec
area must pass tjjrough a sediment pond or series of sediment ponds or
other approved sgdiment control structures or treatment facilities.

b. Water Quality Standards -Discharge from the permit area shall not in
any case violate Federal or State water quality. The monituring
fregquency shall be governed by the standards set forth in the WPDLS

Program under fhe Federal Water Pollution Control Act as amended, 33

U.S.C. 1251 et. seq. and the rules and regulations promulgated

thereunder.

1. BRefore grade release, no discharge from the permit area shall
have a pH of less than 6.0 or greater than 9.0 or an iron content
exceeding 7 parts/million maximum allowable and 3.5 parts/wmiliion
average dgjly vaiues for 30 consecutive discharge days or an iron
content exceading 6 parts/million maximum allowable and 3.0
parts/millicn average daily values for 30 consecutive discharge
days for ney sources as defined by 40 CFR Section 434.11(1).

2. After grade release, discharges from the permit area shall mect

applicable water quality standards.
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Treatment Faciiities - Adequate facilities shall be installed,

operated, and maintained using the best technology currently available

in accordance with the approved pre-plan to treat any water discharged

from the permit area so that it complies with all federal and state

laws and regulations and the Timitations of this section.

Non-mechanical treatment systems may be utilized if flow is infrequent

or small and timely and consistent treatment is assured.

Breakthrough

1. Any surface or underground breakthrough of water caused by the
operator during the course of his operations shall be sampled
imnediately and analyzed for total iron, total suspended solids and
pH and 1f reguested by the director, any otiher parameter
characteristics of the discharge. Such analysis shall be made by a
competent water analyst or chemist. The original and at least one
copy of such apalysis shall be retainad by the operator, two copies

shall be subuitted to the chief of the division of reclamation.

2. Should said apalysis indicate the water quality to be less than.

applicable effluent Timitations, seals shall be immediately

constructed, These seals shall:

(a) Prevent any air from entering the underground mine by way of
the breakthrough; or

(b} Prevent gny air from entering the breakthrough while allowing
tne water to flow from the breakthrough; or

{c) Seal the breakthrough of acid water so that it cannot flow.
Such szgls shali be constructed of stone, brick, block

earth or other impervious materials which are acid resistant.
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3. Alternate wethods of handling discharges from breakthroughs may
be vmployed where 1% can be ostablished that apnlicable eoffluent
Timitations can be met.

Changes in water quality and quantity, in the depth to ground water,

and in tne location of surface water drainage channels shall be

winimized so that the approved postmining land use of the permit aresd
is not adversely affecied.

Surface water shall not be diverted or otherwise discharged into

underground mine workings, unless the person who conducts the mining

activities demgnstrates to the director that this will-

1. Abate water pellution or otherwise eliminate public hazards

resulting from surface mining activities. and

2. Be discharged as a controiled flow, meeting applicable effluent
Timitations fpor pH and total suspended solids, except that the pH
and total suspended solid l1imitations may be exceeded, if apvroved
by the directgr, and is 1imited to-

(a) Coal procgssing waste,

(b} Fly ash from a coal-fired facility,

(e} Inert naterials used for stabilizing underground mines, or
(d) Undergroupnd mine development wastes;

3. In any event, the discharge into underground mines of surface
waters will not cause, result in or contribute to a violation of
applicable water quality standards or effluent limitations,

4. Minimizes disturbance to the hydrologic balance; and

b, Meets with the approval of the Mine Safety and Health

Administratian.
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78.05 Discharge from Underground Operations Nc person shall locate openings
for new drift mines working in acid producing or iron producing coal
seams in such a manner that the mine will have a gravity discharge
unless it is:

a. Demonstrated and the director so finds that health and safety
factors cliearly gverride environmental concerns, or

b. Demonstrated and the director so finds that any untreated discharge
will not violate Federal and State effluent limitations and water

quality standards.

7B.Uv  Acid Producing and Toxic Materials
a. Drainage from acid-forming and toxic forming materials into ground
and surface water shall be avoided by:

1. ldentifying, burying, blending and/or treating where necessary,
spoil or ather materials that will be toxic to vegetation or
that will adversely affect water quality within thirty {(30)
days after it is first exposed or a lesser pericd if required
by the director. Such materials shall be handied in accordance
with methods set forth in the approved pre-plan; and

2. Acid-forming or toxic-forming material shall not be buried or

stored in proximity to a drainage course or ground water system

s0 as tu cayse or pose a threat of water pollution.
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b, Treatment of Toxic Material - A1l exposed ¢oal seams remaining after
mining and any acid-forming. toxic-forming, combustible materials, or
any other waste materials that are exposed, shall be covercd with o
minimum of four feet (4') of nontoxic and noncombustible material; or
tested, treated and blended to provide materials suitable to
pravent water poliution. If necessary, this material shail be
treated to neutralize toxicity in order to prevent water pollution
and sustained cogbustion and/or to minimize adverse effects on p]aﬁt
growth and land uses, Mhere necessary to protect against upward
migration of 5§1§S, exposure by erosion, to provide an adeguate depth
for plant growth, or to otherwise meet local conditions, the director

shall specify thicker amounts of cover using non-toxic material.

78,07 Monitoring qugjfemﬁp}ﬁ

a. Surface Water Mopitoring
1. The operator shall recerd normal and abnormal variations in

precipitatian daily by using rain gauges.

[aS
.

411 water gischarged from the permit area shall be sampled analyzed
and otherwise monitored in accordance with the Clezan Water Act of
1977 and a1l applicable standards of the WPDES program, and a
monthly report of all measurements shall be submitted to the
director; provided that all violations of effluent standards shalil
be reported to the director within five (5) days of receipt of

analytical analyses ;
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Where any discharge from the permit area requirs treatment
during the mining operation in order to meet the water quality
standards set forth in Section 66.04 of these regulations,
surface water monitoring of such discharges shall continue
following grading approval. If it is established on tne basis
of such mopitoring that thne nydroiogic balance is being
preserved without treatment, the traatment facilities may bhe
removed., A pne year history of meeting the water guality
standards of 78.04 shall be adequate to establish that the

nydrologic nalance is being preserved.

b. Ground Water Manitoring

1.

When cperations are conducted in such a manner that may affect
tne ground water system, ground water levels and ground water
quality shail be periodically monitored in a manner that can
adequately rafliect changes in ground water gquality and gquantity
resuiting fram such operations. The director may reguire
development af additional monitoring sites if needed, to
adequately manitar the ground water system or such other
monitoring criteria as he may require,

Sampies shall be coliected from monitoring sitaes and tested a
minimum of gpce per month and include; ground water levels, pH,
iren, total acidity, total alkalinity and tctal suspended solids
and any other such paraneters that the director deems necessary.
A written record of the testing dates and analytical data shall
be kept curpent and made availabe for dinspection at the
operation. gnd a wmonthly report of all data shall be provided teo

the directar.
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7B.05 Method of Operation
a. Steep Slope Mining
T. Applicability - Un surface wmining operations where the naturdl slope
cxceeds tweniy degrees (20°), the provisions of this section in
addgition to pther applicable provisions of these regulations, shall
apply. 0On lesser slopes that reguire measures to protect the aresa
below the mining operation from disturbance as detérmined by the

director on the bhasis of consideration of soils, climate, metnod of

operation, geology, and other regional characteristics, the
provisions of this section, in addition to other applicable
provisions of these regulations, shall also apply.

2. Downslope Placement - Spoil or debris, including that frow clearing
and grubbing, shall not be placed on the downslope except in
specified fill areas designed for such placement, provided that
nothing in this section shall prehibit the placement of materials in
hauircad or acess road fills on slopes steeper than twenty degrees
{(20°) so long as the fills are constructed in accordance with |
Section 44,03 b of these regulaticns.

3, Hignwall Eli{mindtion - The highwall shall be eliminated and the
disturbed arga graded to the approximate original centour. Spoil
material in excess of that reduired For the reconstruction of the
approximate oreiginal contour shall be permanently stored in
accordance wjth Secticn 73.09 of these reguiations. Land above the
highwall shall not be disturbed unless the director finds that the
disturbance {s necessary to:

(a) Blend the soiid highwall and the backfilled material;

- 17 -
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(b} Control surface runoff,
(c) Provide access to the area above the highwall; ovr
{d) Comply with apulicable hzalth and safety Taws.

4, Stabilization - The material used to backfill and eliminate the
highwall shall be sufficiently compacted or otherwise
mechanically stabilized so as t0 insure stability of the
backfill. The methoa and design specifications of compacting
material shali be approved by the director. MHoody materials
shall not be puried in the backfilled area unless the director
determines that the proposed method for placing woody material
Deneatih the highwall will not deteriorate the stable condition
of the backfilled area. The operation shall at a minimum retain
all overburden and spoil on the solid portion of existing or new
benches and backfiil and grade fc the most moderate siope
possible which does not exceed the angle of repose or such
Tesser slope as in necessary to achieve a minimum static safety
factor of 1.3.

5. Drainage Channels and Flumes - When mining through natural
watercoursgs or when water is to be directed across or through
the backfill, a drainage channel, flumes or french drains must
be constrycted across or through the backfill in order to insure
stability and to prevent erosion. Such drainage channals,
Tlumes or french drains shall be constructed of durable rock,
asphait, concrete or any other material approved by the
director. (Channels, flumes and drains shall be constructed in
accordance with criteria contained in the Drainage Handbook for

Surface Mining.
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5. Inactive Status - Inactive coperation status will be considered
for a period not to exceed one (1) year frow date of approval,
provided that prior written approval is obtained from the
director. Proyided further that inactive status shall not be
approved unless the operator demonstrates that reclamation 1%
current and all water management practices will te maintained
during the inagtiyve period and all exposed coal is covered with
non-toxic material. The director may also require progress maps
vrior to approvaj. All entries temporarily abandoned must be
protected from unauthorized entry. Where it can be adegquately
demonstrated by the permittee that inactive status o exceed one
{1) year is neccssary, the director may extend inactive status
beyond the one {1} year limitation.

c. Requirsments for Special Land Use Purposes
1. Alternative Plans - Alternative plans for restoratiocn of the

disturbed arsa may be submitted to the director at the end of
the coal exgraction phase ¢f mining if the application
demonstrates a return to the pre-mining land use capability.
I1f such restaration will be consistant with the purposes of
the Act and jf such plans are approved by the director and
complied with within such time Timits as may be determined by
him as baing reasonable for carrying out such plans, the
backfiiling and grading requirements of these regulations may

be modified,
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2. Water Impoundments - Prior to the construction of an impounding
area for the storage of water after wmining, approval must De
obtained from the director for such impoundment. The Uivision
cf Water Resources will cooperate with the Division of
Reclamation in reviewing aill portions of any plan for water
impoundinents as tney relate to water quality and will give iis
recemmendations therefore, to the Division of Reclamation. The
contents of this plan will include, but are not Timited to, the
foilowing:

(a) Location of the impounding area;

{(b) Dimensions of the area as to capacity and depth (average,
maximum and minimum);

{c) Plot plan of impoundment area;

{d) Source af water entering the impoundment;

(e} Quality of the water entering the impoundnent; L

(F) Uuality of water leaving the impoundment and mechanisim of
discharge,

(g) Coal sazam or seams mined or involved with impoundnent;

{(h) Chemical characteristics of the soils and underlying strata
in the jwmpoundment arez as they relate to acid production,

(i) Safety aspects considered such as spillway overflow,
emergency spiilway, access to area, and

(i) Consent of the Tandowner for such impoundment with
submission on specified forms; and

(k) Prejected stability of water level in the impoundment.
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3. HWaste Dispcsal - Where waste materials such as filter cake,
municipal wastes, chemical sludge, etc., are deposited upon
the permit area, plans for such deposition shall reqguire
pricor approval of the dirsctor. Such plans for waste
disposal shall be accompanied by the written approval of the
Division of Water Resources and where appropriate, the State

Depariment of Health.

7B.U9 Disposal of Excess Spoil

d.

General Reguiraments - Spoil not required to achieve the
approximate origjnal contour shall be transported to and placed in
a contrglled manner in designated disposal areas within the permit
area in accordance with the provisions of the Act as approved in
the pre-plan; angd in accordance with the design criteria and
specifications Fgund in the Technical Handboek. Coal processing
wastes and/or toxic material shall not be disposed of in
head-of-hollow ar valley fills, unless such fills are specifically
and exclusively designated for that purpose in accordance with
Section 10U of these regulations.

Uisposal of Excess Spoil on Existing Benches - Spoil material not
reguired to return the area to the approximate original contour
may be placed on a pre-sxisting bench if the following conditions

ara met:

NS

1. A1l excess spoil must be hauled, placed and retained on the solid

nortion of the a bench abandoned as of August 3, 1977, and

2. The spoil must be compacted or otherwise mechanically stabilized

and the existing highwall eliminated to the extent pessible with

the available spcil.
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Other design criteria may be approved if Tills are constructed in
accordance with 30 CFR 8le or 817, or if fills are justified as
an experimental practice under section 33 of the Act.

Location of Sedigent Control Structures - A1l sediment controi
structures for fill areas shall be as contiguous with the spoil
disposal area as is economicaily and technologically feasible but
not in such proxjmity so as to affect mass stability.

Disturbance Within Fill Site - At no time shall the disturbance
in the valley i1l area be greater than the sediment storage
requirement pravided by the sediment structiures uﬁtil-two or more

1ifts of the valley fill have been installed.

78.1U Site Development

a.

Time Schedule for Site Excavation - The time scheduie Fok site
excavation sha]l be consistent with the approved pre-plan and
shall provide far minimum disturbance at any one time consistent
with envirennentally sound procedures., Regrading and
stabilization pof all areas disturbed in the development of the
mine site shall proceed as contemporaneously as pfacticabKe. In
any event, al] required drainage system components and haulroads
snall be 1nstg1}ed in accordance with the approved pre-pian vrior

tu any disturbapce for site development.

- 22 -

75,10




Section 7.

STANDARDS FOR SURFACE EFFLCTS OF UNDERGROUND MINING

1. Tewporary Revegetation - A1l topsoil and spcil storage areas
which will be in piace for more than six months but less
than one year shall at a minjmum be seeded and mulched so as
to establish a satisfactory siand of temporary vegetative
cover. This seeding and mulching must be done within thirty
(30) days of completion of the storage area.

2. Permanent Ravegetation - A1l topsoil, spoil storage, and
other disturbed areas which will be in place for longer than
one year shall be sesded and muiched so as to establish a
satisfactory permanent vegetative cover. Trees shall be
reguired only on those areas that:

{a} %ill npt be redisturbed by future reclamation
actiyities, or
(b} Are necessary in order to meet the approved post-mining
tand yse. Seeding and planting of these areas shall be
conducted during the first normal sseding season afier
the campltetion of the disturbance.
Ming Site Organization and Aestnetics ~Indiscriminate dumping or
discarding ¢r acjd-producing or foxic-producing materials,
titter, refusa, junked equipment, containers, etc. shail be
prohibited. These materials shall be placed in areas
specifically designated for their storage or disposal, as
indicated in the pre-plan. Regrading and revegetation of the
disturbed areas shall be planned and carried out where possible
in a manner which results in the covering or screening of

offensive and unsightly areas.
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78.11 Backfilling and Regrading

d.

[
.

Operator Responsibility - In planning and executing underground wmining
operations, the operator shall, at all times, have proper regard for
all backfilling and regrading requiremehts, imposed by the Act and all
rules and requlations adopted pursuant thereto, and all provisions of
the approved pre-plan.

Time Schedule for Regrading and Backfilling - Regrading and
backfilling will proceed as contemporaneously as practicable with
mining operations and as reflected on the approved mining and

reclamation plan, Provided however, that final backfilling and

regrading shall ke completed within 60 days of completicn of
underground wining. Should particular site conditions or weather make
adherence to these guidelines impractical, the period of time or the
distance reguired to be current may be réasonably extended.
Revegetation shajl be kept current by establishing a temporary or
permanent vegetaiive cover on regraded areas by the end of the first
growing season apd o permanent vegetative cover by the end of the
second growing season. Standards and procedures for establishing a
satisfactory veygtative cover and guidelines for species selection and
application rafus are found in Section 4F of these regﬁ1at10ns.
Variances from Highwall ETimination - A1l underground mining
operations which were in existence and which created highwalls prior
to August 3, 1977 shall not be reguired to eliminate the highwall if
the operator can demonstrate that it is economically or
technologically jnfeasible, by virtue of the fact that therce is an
insufficient ameount of spoil material within the proximity of the mine

site, the operator shall utilize all available material to eliminate
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as much of the nighwall as possible to achieve highwall elimination:
At & miaimun, the operator shall be required to seal all underyround
openings and to cover the exposed coal seam with a minimum of four
feet of non-acid producing materials. Where highwalls are created
or pre-existing highwalls are reaffected after August 3, 1980, they
must be eliminated upon completion of mining and reclamation. 1In
the event that peshaping of a pre-existing highwall is ordered by a
State or Federal agency for safety reasons, such reshaping will net
be deemed reaffecting a pre-cxisting highwall and the requiraments

to eliminate the highwall shall not be imposed.

. Bench Surface ~ The surface of the regraded bench shall be graded so

as to permit the use of farm implements and machinery.

Grading Outer Spoil - Al7 cuter spoil shall be graded so as to
blend into the adjoining undistrubed lands.

RiT1s and Gulligs - When rills and gullies deeper than nine inches
form in areas tihaf have been regraded and topsoiled, the rills and
gullies shall be fiiled, graded or otherwise, wmechanically
stabilized and the area resecded. Rills or gullies less than nine
inches deep shal] be regraded and reseeded if the rills and gullies
interfere with the approved post-mining land use.

Reaffecting Preyiousiy Mined Areas - Where underground mining
cperations are regaffecting previously mined Tands that have not been
restored to the standard of thesa reguiations and sufficient spoil
is not available fo otherwise comply with these regulations, the
permittee shall at a minimum retain all overburden and spoil on the

solid portion of existing or new benches and backfill and grade tu the

most moderate sjope possible which does not exceed the angle of repose or
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such lesser slope as is necgessary 10 achieve a minfmum static safety
factur of 1.3. In a1l cases, the highwall must be eliminated.
Regraded Urainage Control - Drainage control on regraded areas shail
be provided as approved in tne pre-plan to vrevent excessive grosien
or additional contribution of suspended solids to the receiving
stream, ensure sgafety, and conserve scil moisture. Drainage control
measures include, but are not Timited to, diversion ditches, flumes
and rip-rap channels, tracking in, small depressions and other

devices that may be approved by the director.

7C. Subsidence Control

7¢.01

7C.02

Public Notice The mining scheduie shall be distributed by mail to all

cwners of property and residents within the areaz above the undergrouﬂd'

workings and adjacent areas. Each such person shall be notified by mail

at Tedast six months prior to wining beneath his or her property or

residence. The notification shall contain, as a minfmum:

A

o

Identification of specific areas in which mining will take place;
Jates of mining activities that could cause subsidence and affect
specific struciures; and

Measures to he tgken to pirevent or control adverse surface effects.

surface Owner Protection
- T TTTEE T e T

a.

b.

Each person who conducts underground wining actiQities shall adopt

all weasures gpproved by the director to reduce the likelihood of
subsidence, tq prevent subsidence causing material damage or reducing
the value or regsonably foresceablie use of surface Yands, and to
mitigate the effects of any such damage or reduction which may occur.
Each verson who conducts underground mining which results in subsidence

- 26 -
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that causes maierial damage or reduces the value or reasonably

foreseeable use of the surface Tands shall, with respect to each

surface area affected by subsidence-

3
.

Restore, rehgbilitate, or remove and replace each damaged
structure, feature or value, promptly after the damage is suffered,
to the condition it would be in if no subsidence had occurrad and
restore the Jland to a conditicn capable of supporting reasonably

foreseeable ysas it was capable of supporting before subsidence, -

2. Purchase the damaged structure or feature for iis fair market,

pre-subsidence value and shall promptiy after subsidence occurs, to
the extent technologicaily and economically feasible, restore the
land surface to a condition capable and appropriate of supporting
the purchased structure, and other foreseeable uses it was capable
of supporting before mining. Ncthing in this paragraph shall be
deemed to grant or authorize an exercise of the power of
condemnatian or the right of eminent domain by any person engaged
in undergroupd mining activities; or

Each person who conducts urnderground mining activities will
compensate tpe owner of any surface structure in the full amount of
the diminutign in value resulting from subsidence, by purchase
prior to wining of a noncancellable, premium prepaid insurancg
policy or other means approved by the director assuring befuore
mining beging that payment will occur, indemnify every person with
an interest In the surface for all damages suffered as a result of
the subsidence; and, to tihe extent technclogically and econonically
feasible, fully restore the Tand to a condition capable of
maintaining reasonably foreseseable uses which it could support

before subsidence.
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76.u3 Buffer Zones

a.

fnderground mining activities shall not be conducted bencath or adjacent
to any perennial stream, or impoundwent having a storage volume of 2U
acre-feet or morg, unless the director, on the basis of detailed
subsurface inforimation, determines that subsidence will not causei
material damage fo streams, water bodies and associated structures. If
subsidence cauéggrmaterial damage, then measures will be faken to the
extent technolegjcally and economically feasible to correct the damage

and to prevent additional subsidence from occurring.

b. Underground mining activities beneath any aquifer that serves as a

significant water supply to any public water system shall be conducted
so as to aveid disruption of the aquifer and consequent exchange of
ground water between the aguifer and other strata. The diractor may
prohibit mining In the vicinity of the aquifer or may Timit the
percentage of coal extractiqn”;o nrotect the aguifer and water suppiy.
Underground winipg activities shall not be conducted beneath or in close
proximity to‘any ?ubiic buildings, including but not Timited %o
churches, schools, hospitals, courthouses and government offices, unless
the director, pn the basis of detailed subsurface information,
determines thqt ggbsidence from those activities will not cause material
damage to these structures and specifically authorizes the mining
activities.

Tne directur shall suspend underground coal mining under urbanized
areas, cities, @pwns, and communifies, and adjaceni L0 Industrial or
conmercial bqi]@jngs, major impoundments or parmanent streams, if
imuinent danger {s found to inhabitants of the urbanized areas, cities,

towns, or comuunities.
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shall show whether structures or renewable resource lands exist within

the proposed permit and adjacent area and whether subsidence, if it

occurred, could cause material damage orVQiminution of reasonable
foresceabie use of sych structures or renewable resource lands. 17 the
survey shows that qorsuch structures or renewable resource lands axist,
or no such material damage or diminution could be caused in the event of
wiine subsidence, anpd if the director agrees with such conclusion, no
further information need be provided in the application under this

Section. In the event the survey shows such structures or renewable

resource lands exist, and that subsidence could cause material damage or

diminution of valye or foreseeable use of the land, or if the director
determines that such damage or diminution could occur, the application
snall include a subsidence control plan which shall contain the following
information

a. A detailed cesgription of the mining method and other measures to be
taken which may éffect subsidence, ﬁncluding:

1. The technique of coal removal, such as Tongwali mining, room and
pillar with pillar removal or other wmethods; and

2. The extentgiif-gng, to which planned and controlled subsidence is
intended.

b. A detajled description of the meas&res to be taken to prevent
subsidence frcm,;ausing material damage or lessening the value or
reasonable forespeable use of the surface, including:

1. The anticipated effects of planned subsidence, if any:

2. Measures, if any, to be taken in the wmine to reduce the 1ikedihood
of subsidence, including such measures as; and
a. Dackstowing or backfilling of voids;

- 728 -
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b. Leaving support pillars of coal; and
¢. Aredas in which ne coal removal is planned, including a
description of the overlying area tu be protected by leaving

coal in place.

3. Measures to be taken on the surface to prevent material damage or

Tessening of the value or reasonably foreseeabie use of the

surface inciuding such measures as:

a. Reinforceqment of sensitive structures or features;

b. Installatjon of foeters designed to reduce damage caused by
movement;

¢. Change of Jocation of pipelines, utility lines or other

features;

d¢. Relocation of moveable improvements to sites outside the

angle-of-draw.

L. Monitoring, if any, to determine the commencement and degree of

subsidence so that other appropriate measures can be taken to mitigate

the eftects of any material damage or diminution of value or

foreseeable use pf lands which may occur, including one or more of the

following as required:

1.

Restoration op rehabilitation of structures aﬁd features, including
approximate lépd¥§ur?ace contours, to premining condition; and/or
Replacement of structures desiroyed by subsidence; and/or

Purchase of structures prior to mining and restoration of the jand
after subsjdepce to condition capable of supporting and suitahle
for the structures and foreseecable land uses, and/or

Purchase ¢f ﬁon-cance11ab1e insurance policies payable to the
surface owner in the full amount of the possible material damage or

otlier comparabie measures.
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d. A detailed description of measurcs to be taken to determine the degree
of material damage or diminution of value or foresceable use of the
surface, including such measures as-

1. The results of pre-subsidence surveys of all structures and surface
featuras which might be materially damaged by subsidence; and

2. tonitoring,if any, proposed to measure deformations near specified
structures opr features or otherwise as appropriate for the

operation.
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Section 3. FACILITIES IWCIMENTAL TO COAL MINING Ba,
8A.  PERWIT REQUIREMENTS

8A.Ul  General - In addition %o jnformation requirzd by the Act ang these ruijes
and regulaticns an application for a perﬁit for faci]itieé requi#ed for,
or used incidentaliy tu, the oggratioﬁ of a mine, inciluding, but not

Timited to, mine buildings, coal loading facilities at or near tne wine

site, coal storage facilities, preparation plants, tipples, etc., shall

contain the following:

a. Return receipts of notification of all owners of record of surface
and subsurface area contiguous to any part of the proposed permit
arsa. Such not{fication shall contain information required in the
Tegal advertisement.

b. filotarized affigavit of publication setting forih tne dates the
advertisement appeared and bearing original signatures. The
advertisement shall 1ist the address of the local reclamation office
whera the application is available for public inspection; and

C. Submit accurate maps in accordance with the following:

1. The size of the maps shall be no Targer than 24" x 3b";
2. The map scale shall be such that the information is clear and
legible with a preferred scale of 1 inch = 200 feet .
3. A separate drainage map shall be required unless all necessary
information can be clearly and legibly reflected on the

pre-plan map;
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10.

il.

Approximate boundaries and locations of surface aining
operations in close proximity,

Show by appropriate markings the boundaries of the area of Tand
to be disturbed and the total nunber of acres fnvoived in the
area of land to be disturbed;

Show the date on wiich the map was prepared, a north arrow,
guadrangle name, and Tocation map,

Show the Jocation of all spoil storage areas, topsoil

preservation 4reas and all other areas dtilized for tne loading,

storage, or processing of ccal or coal waste and refuse. Where
any such arecas ars to be prepared under seudrate peraibs, a
statoment to that effect must be wade a part of the peruit
applicatiun with a reference to the location of these proposed
perei T oareds i the Nine plan map as required under the
provisions of Section 11 (&) {1), of the Act.

Show atl impoundments for waste, water ireatment and all
drainage and sediment coritrol facilities;

Indicate location and percent slope at each 200' interval
perpendicylar to a surveyed baseiine;

Show the drainage plan in accordance with 45 of these
reqgulations,

Show the Tocaticn of all rain gauge monitoring sites. If
manitoring sites are not within range o¢f the map, supplimental

maps or other descriptions may be substiiuted.
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Hydrologic Information -The application shail contain a statement
describing the probable hydrologic conseguences of the wmining operatiuns,
both ¢on and off the mine site with respect fo ths hydrolcgic balance
provided that wmodeling techniques may be included as part of the
application. This statement shall describe:
a. Ground Water Hydroiogy
1. The depth below the surface and horizontal extent of the water table
and/or aquifers if ancountered,
2. Known or potential uses of the water in the aguifer and/or water
table;
3. The 1ithelogy and thickness of the aquifers,
4. The quality of the water in the aguifer and/or water table if
ancountered; and
5. Uther information as required by the director which describes
recharge, stopage and discharge characteristics of aquifers as
necessary to weke the deterinination of the probable cumulative
impacts of al] anticipated mining in the area upon the hydrology o%
the area, and particularly upon water availability.
6. Ground Water Quality -Laboratory analysis of samples shall be
taken at regyjar monthly intervals for a period not less than &
consecutive months prior to application submission for pH, iron,
suspended solids, dissolved solids, hot total acidity, total
alkalinity, specific conductance, and temperature., On-site field
analysis of pH, iron, specific conductance and temperaturo shall
also be recorded. Permanent monitoring s1tes shall be
established ytilizing bure holes established to ma#e the

determination reguired in 8A.03, existing wells, springs, seeps
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and/or other such sources containing water from aquifers or the
water tables which will be encountered or way reasonabiy be
expected to be impacted by the wmining operation; provided that
information made available to the diractor showing the geological
configuration of the area and the ground water system shall be
the basis on which the determination shall be made as to whether
or not the aguifers or water tables could be impacted.

Surface Water -The application shall contain data which accurately
predicts premining surface water quality and quantity betn on and
off the mine site within the iocal 1imits of the drainage area
which will be impacted by the wmining. Such data shall be at a
minimum but not Jimited fo the following:

. Water CQuality -Laboratory analysis of samples shall be taken at

regular monthly intervals for a perfod not less than ©
consecutiye months prior to application submission for pH,
iron, suspended solids, dissolved solids, not total acidity,
total alkalipity, specific conductance and temperature.
On-site field analysis of pH, iron, specific conductance and
temperature shall also be recorded. Permanent monitoring
sites wil] be estabiished for the collection of this data at
Tocations upstream and downstream from the proposed permitted
area on all intermittent or perennial streams receiving
drainage fram the proposed permit area and on ail receiving
streams aboye and below the confluence of tributaries

receiving the drainage from the proposed permit area.
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2. Water Quantity -Field flow data shall be taken at the same time
and location as required in 8A.02 (b} (1} by use of weirs,
flow meters or other simiiar apparatus.

c. The application shall contain a statement of the ¢limatological factors
representative of the proposed permit area. Permanent rain gauge
monitoring sites will be established at a suitable location on the mine
site or in the geperal vicinity of the proposed permit area so as to
accurately reflect the average seasonal precipitation. Data collected
at such monitering sites will be contained in the permit appiication and
will refiect at a minimum but not Timited to the weasurement of
precipitation during a 24-hour period at regular monthly intervals for a
pericd of not less than 6 consecutive months prior to application
submission. Wherg such information is available from aliernate sources
andg if such infgormation is deemed. to be accurate, the director may

accept the alternate information.

8A.03 The application 5ha}l contain a description of the geoiogy of the

permit aresz.

a. Test borings or core samples from the proposed permit area shall be
collected and analyzed down to and including the stratum
fmmediately belpw the lowest stratum io be excavated or disturbed
to provide the fgllowing data in the description:

i, Location of subsurface water, if encountered,

2. Logs of drill holes snowing the 1ithologic characteristics
and thickness of each stratum and ccal seam, T any;

3. Physical properties of each stratum within the overburden

including compacticn and erodability;
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4, Chemical analyses of each stratum within the overburden and the
stratum immediately below the Towest stratum to be oxcavated or
disturbed to identify, at a minfmum, those horizons which contain
potential acid-forming, toxic-forming, or alkalinity producing
materials. These analyses shall, unless otherwise provided by the
director or by law or regulation, be determined by using standard
procedures found in EPA Manual 600/2-75-054 (Field and Laboratory
Methods Appliceabie to Overburden Minesoils): and

5. Analyses of the coal seam, if any, including, but not Timited tu,
an analyses ¢f the sulphur, pyrite, and marcasite content and the
clay content of the stratum fmmediateily below the ccal sean.

b. In the event that any part of the data requivred under this subsection
is avajlable tp the operator from previous investigations on the
proposed permit area or adjacent areas with similar characteristics
and such other data is deemed acceptable to the director, in writing,

it may be used in lieu of development of new data.

8A.04 Reclamation Plan

a. General - In addjtien to the requirements of Section 11 of the Act all
facilities covered under this Section are subject to the following
provisions;

1. A timetable for the construction of new facilities including a
schedule for:
(a) Site Preparation,
{b) Construyction of drainage systems;
{(c) Relocation of streams, if necessary, and the construction

-

of temporary and permanent stream channels;
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{d) Construction of fills and disposal sites; and

(e} Construction of buiidings and facilities.

8A.05 Permanent Facilities Exemptions -To qualify for an exemption from the

Act and these regulations for permanent facilities not within the area

being mined the applicant shall:

a. Indicate the exact Tocation of the facility and the applicant's
closest permit area.

b. Describe its present use. The use proposed for the facitity while
the appiicant is actively mining in the county wherein the facility
is Tocated anc the proposed use of the faciiity after the applicant
finishes alt mining.

c. Submit a verified statement stating that the permanent Tacility is
not and will not be directly invelved in the extraction, loading,

storage or processing of coal.

8A.06 The director shall not grant an exemption until:
a. The applicant has submitted the informaticn requiraed by Section 8A.Ch.
b. The director has i{nspected the site, and
¢. The director has determined that the permanent facility is not ar will
not be Tocated within any area being mined which for purposes of this

section means a permit area.
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86.  PERFORMANCE STANDARDS

8B.UL  Signs and Markers

a. Permanent Monument - A permanent mounument shall be posied atrthe-entrdnce
from publiic roads and highways and at other suitable locations. The
monument shall censist of a sign constructed of wood, metal, or other
sujtable material 2' x 3' mounted on a two-inch pipe driven three feet into
the ground with four feet exposed. Any suitable eguivalent substitute may
be approved. The sign shall ¢learly indicate the company name, permit
numbers, business address and telephone number.

b. Perimeter Marker - A two-inch (2"} pipe or suitable substitute shall be
driven into the parth with & minimum of three feet {3') exposed to
permanently mark the beginning and ending points of the area under peruit.
It shall be identified by painting the exposed portion of the pipe red.
The assigned permit number shall be affixed to the permanent perimeter
marker. Other markers will be used to delineate the boundaries of the
proposed parmit area.

¢. Buffer Zone Markers - Appropriate markers will be established along a
buffer zone. Markers shall consist of metal or wooden stakes or other
suitable devices or methods:

d. Topsoil Markers - Wnen fopsoil of cther vegetation supporting material
is segregated and stockpiled, the stockpiled material snall be marked.
Markers shall remain in place until the materials are removed.

e. Blasting Signs - If blasting is necessary to conduct surface wmining
operations, signs reading "Blasting Area” shall be displayed
conspicucusly at alil approachés to the blasting site and along
haulageways and access roads to the facility and all enirances to the
permit area. The sign shall be two feet by three feet (2' x 3') reading

- 8 -




Section 8. FACILITIES INCIDENTAL TO COAL MINING 5.2

858.02

BB.03

"Blasting Area” and explaining the blasting warning and the all clear
signals.

f. Slope Measurement - Slope measurement lTocations shall be ¢learly marsed
orior to pre-inspection at each 200" interval along the base line
established in the pre-pian.

Casing and Sealing gi\Holeg - A1l boreholes, shafts, wells, and auger

holes shall be cased, sesaied or otherwise managed to prevent pollution of
surface or ground water and to prevent mixing of ground waters of
significantly different quality in accordance with the approved pre-plan.
A1l boreholes within the permit area surface coal mining which extend
beneath the copal seam or stratum to excavated or disturbed and into water
bearing stratalshall be permanentiy piugged unless the boreholes have been

approved for use ip Section 6A.02 (a} {8) for monitoring.

Topsoil -

a. Remeoval-Prior to disturbance of an area topsoil shall be removed

from the area to be disturbed in a separate layer and if not

immediately redistributed, it shall be segregated and stockpiled in 4

separate stable iocation as specified in the pre-plan.

i. Where the removal of vegetative material, topsoil, or other
materials may result in erosicn, the director may Timit the size of
the area from which these mazeriais are removed at any one time.

2. Topsoil or substitute materials not being immediately utilized
shall be redistiributed at a time when the physical and chemical
properties af topsoil can be protected and erosion can be
minimized; Provided that the director may approve or deem necessary

that other grosion control measures be utilized, Provided further,




Section &, FACILITIES INCIDENTAL TO COAL MINING .03

that unless approved by the director, stockpiled topsoil amd other
materiais shall not be wmoved until required for redistribution un
a regraded area. )
Matarials to be removed-If the topsoil is less than 6 inches, a t-inch
layer that inciudes the A horizon and the unconsolidated material
immediately below the A horizon and all unconsolidated material if the
total available s Tess than 6 inches, shall be removed and the mixture
segregated and redistributed as the surface soil layer, uniess topsoil
substitutes are approved by the director pursuant to 88.03.e¢ of this
section.  When it can be demonstrated that the B horizons and portions
of the [ horizonsg ar other underlying layers have gqualities for
comparable root development and are necessary or desirable to ansure
s0f1 productivity consistent with the approved post-mining land use,
the director may reguire these layers to-be segregated and replaced
as tepsoil.
Segregation Reguirements - Topsoll not being immediately utitized
shall be protected from wind and water erosion and kept free of
contamination of acid or toxic materials. Protective measures
include, but are not limited to, vegetative cover, snow fences, etc.
Redistribution ~ Topsoil and other materials shall as reguired by
the director Qe redistributed in a manner that:
1. Achieves an approximate uniform, stable thickness, consistent

with the approved post mining Yand uses, contours and surface water

drainage system,
2. Prevents excess compaction of teopsoil; and
3. Protects tfhe topscil from wind and water erosion before and

atter it is seeded.
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4. After final grading and before the replacement of topscil and o
other materials segregated in accerdance with this section,
regraded Tand shall be scarified or otherwise treated as reguired
by the dirzctor to eliminate slippage surfaces and to prowmote
root penetration. If ithe person who conducts the surface mining
activities shows, through appropriate tests, and the director
approves, that no harm will be caused to the topscil and
vegetation, scarification may be conducted after topsoiling.

e. Top Soil Substitutes - If top soil is of insufficient gquantity or of
poor quality for sustaining vegetation, or if other stirata can be
shown to be more suitable for vegetation requirements, then the
operator shall remove, segregate, and preserve in a 1ike manner such
other strata which s best able fo support vegetation. Any material
used for topsoiling must be capable of supporting and maintaining the
approved post mining land use. This determination shall he based on
the results of appropriate chemical and physical analysis of
overburden and tgpsoil. These analysis shall include:

1. dueterminations of pH, net acidity or alkalinity, nitrogen,
phosphorus, potassium, texture class, calcium, manganese and other |
analyses ag may be regquired by the director. The diractor may
also require, where ne deems necessary, results of field-sitz
tests or greephouse tests be used to demenstrate the feasibility
of using sybstitute materials;

2. Results of qpalyses, trials and tests shall be included in the
pre-plan. Certification of trials and tests shall be made by a

laboratory approved by the director stating that:
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(a) The proposed substitute material is equal to or more
suiteble for sustaining the vegetation than is the
available topsoil;

{b) The substitute material is the best available material to
support the vegetation; and

(c} The trials and tests were conducted using standard testing
procedures, the results of which shall be inciuded in the
pre-plan.

f. Nutrients and Spil amendmnents in the amounts determined by soil
tests shall be app]ied to the redistributed surface soil layer, so
that it supports the approved postmining land use and meets the
revegetation requiraments of Section 4F. A1l soil tests shall be
performed by a3 qualified laboratory using standard wmethods approved
by the director. These tests snall include nutrient analysis and
Time requirement tests. Results of these tests shall be submitted
to the director with the final planting report as reguired by

Section 4F.09.a.

85.04 water Quality Standards

a. Water Quality Control - All reasonable measures shall be taken to
intercept all surface water by the use of diversions, culverts and |
drainage ditches gp other methods to prevent water from entering th;
permit area. The water leaving the permit area shall not violate the
water guality standards established for such river, stream or
drainway inte which it is discharged. A1l surface drainage from the
disturbed area st pass through a sediment pond or saries of

sediment ponds ar other approved sediment control siructures or

treatment control structures.
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Water (Quality Standards -UDischarge from the permit area shall net in
any casae viclate Federal or State water quality standards or efflucnt
Timitations. The menitoring freguency shall be governed by the
standards set forth in the NPDES Program under the Federal Water
Pollution Control Act as amended, 33 U.S.C. 1251 et. seq. ana the
rules and regylations promulgated thereunder.

1. Before grade release, no discharge from the permit area shall have
a pH of less than 6.0 or greater than 8.0 or an iron content
exceeding 7 parts/mi11ion max{mum allowable and 3.5 parts/million
average daily values for 30 consecutive discharge days or an iron
content exceeding 6 parts/million maximum alliowable and 3.0
parts/million average dajly values for 30 consecutive discharge
days for new sources as defined by 40 CFR Section 434.11(1}.

2. After grade release, discharges from the permit area shall ieet
appiicable water quality standards.

Treatment Facilities - Adecuate facilities shall be installed,

operated, and majntained using the best technology currently availabie

in accordance tg the approved pre-plan to treat any water discharged
from the permit area so that 1t complies with all federal and state
taws and reguigtions and the Timitations of this section.

Hon-mecnanical treatment sysiems may be utilized if fiow is infrequent

or small and timely and consistent treatment is assured.

Changes in water quality and quantity, in the depth to ground water;

and in the location of surface water drainage channels shall be

minimized so that the approved postmining land use of the permit area

is not adversely affected.
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Breakthrough )

1. Any surface breakthrough of water causca by the operator during
the course of his operations shall be sampled immediately and
analyzed for total iron, total suspended solids and pH and if
requested by the director, any cther parameter characteristics
of the discharge. Such analysis shall be made by a competent
water analyst or chemist. The original and at least one copy of
such analysis shall be retained by the operator, two copies
shall be. submitted to the chief of the division of reciamation.

2. Should said analysis indicate tne water to be Tess than the
applicable effluent Timitations, seals shall be immediately
consiructed. These seals shali;

(a) Prevent any air from entering the underground mine by way
of the breakthrough; or

{b) Prevent any air from entering the breakthrough while
allowing the water to fiow from the breakthrough. or

{c) Seal the breakthrough of acid water so that it cannot fiow.
Such seals shall be constructed of stone, brick, biock earth
or impervious materials-which are acid resistant.

3. Alternate mathods of handling discharges from breakthroughs may
be employed where it can be established that appiicable effiuent
lTimitations can be met.

Surface water shall not be diverted or otherwise discharged into
underground ming workings, unless the person who conducts the surface
mining activities demonstrates to the director that this will-

L. Abate water pollution or otherwise eliminate public hazards

resulting frow surface mining activities; and
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88.05 Acid 'roducing and Toxic Materials
a. DUrainage from acid-forming and toxic forming materials into ground
and surface water shall be avoided by:

i.

FACILITIES INCIDENTAL TO COAL MINING 8R.UB

Be aischarged as a controlled flow, meeting applicable effluent
Timitations for pH and total suspended soiids, except that the pil
and total suspended soiid Timitations may be exceeded, if approved
by the director, and is Timited to-
(a) Coal processing waste;
(b} Fly ash from a coal-fired faciiity;
{¢) Inert materials used for stabilizing underground mines or;
{d) Underground mine development wastes;
In any event, the discharge into underground mines of surface
waters will not cause, resuit in or contribute to a violation of
applicable water quality standards or effluent Timitations;
Minimizes disturbance to the hydrologic balance; and
Meets with the approval of the Mine Safety and Health

Administration.

ldentifying, burying, biending and/or treating where

necessary, spoil or other materials that will be toxic to

vegetation ar that will adversely affect water guality within
thirty (30) days after it is first exposed or a Jesser period if
required by the director. Such materials shall be handied in
accordance with methods set forth in thelapproved pre-plan: and
Acid~forming or toxic-forming material shall not be buried or

as to cause or pese 3 threat of water pollution.
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b. Treatment of Toxic Material -~ Any acid-forming, toxic-forming,
combustible materials, or any other waste materials that arc exposed,
shall be coverad with a winimum of feour feet (4') of nontoxic and
noncombustible material; or test, treat and blend material to provide
materials suitable to prevent water pollution., If necessary, tnis
material shall be f{reated to neutralize toxicity in order to prevent
water pollutions and sustained combustion and/or to winimize adverse
effects on plant growth and Tand uses. Where necessary to protect
against upward wigration of salts, exposure by erosion, to provide an
adequate depth for plant growth, or to ctherwise mest local
conditions, the director shall specify thicker amounts of covér using

non-toxic material.

§8.06 bMonitoring Requirements

a. Surface Water Mopjtering:

1. The operator shall record daily normal and abnormal variations in

precipitation, by using rain gauges.

2. AlT water discharged from the permit area shall be sampled and
analyzed dajly by the operator for total fron, pH and fiow and
for any aiher parameter required by the dirvector . Samples shall
be coliected and analyzed for suspended solids by-montnly and

within 12 hours after a precipitation event of 1" or greater.

)

A written record of the sampling dates and analytical data shalj
be kept current and made available for inspaciion at the -
operation; and a monthly report of all measurecments snall be
provided ta the director. Any violations of effluent standards
snall be reported to the director within five {5) days of receipt

of analytical analyses.
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Where any discharge from the permit area reguires treatment
during the wmining operation in order to wmest the water guality
standards set forth in Section &B.U4 of these regulations,
surface water monitoring of such discharges shall continue
following grading approval. If it is established on the basis of
such monitoring that the hydrologic balance is being preserved
without tregtment, the treatment facilities may be removed. A
one yeaar Ristory of meeting the water guality standards of 3i3.04
shall be adequate to establish that the hydrologic balance is

being preserved.

b. Ground Water Monjtoring

L.

Where it has been determined as set forth in the pre-plan that
the surface mining operations will result in the removal or
disturbance of strata that serve as significant aquifers then
the operator shall establish monitoring sites that can
adequately refiect changes in ground water quantity and quality

resulting from such cperation.

Samples shall be coliected from monitoring sites and tested a
minimum of pnce per month and shalil include; ground water
Tevels, pH, iron, total acidity, total alkalinity and total
suspended snlids or any other such paramefer that the director
deems negessary.

A written record of the testing dates and analytical data shafi
be kept current and made availabie for inspection at the
operation, and a monthly report of all data shall be providod

to tne director.
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86.u7 Hethod of Operation .

a. Steep Slope Mining

1.

Applicability - On surface mining operations where the naturil
slope excegds twenty degrees {20°), the provisions of tihis
section in addition toc other appiicable provisions of these
regulations, shall apply. On Tesser s]opeé that reguire
measures 1o protect the area below the operation from
tandslides or other similar disturbances as determined by the
director on the basis of soils, ciimate, method of operation,
geclogy, and other regional characteristics, the provisions of
this sectiogn, in addition to other applicable provisions of
these regulations, shall also apply.

Downsiope Placement - Spoil or debris, including that from
clearing apgd grubbing, shall not be placed on the downslope
except as provided for in Section 8B.08 of these regulations.
Windrowing timber at an immediately below the cropline for
erosion cqonirol may be approved by the director where the
permittes can demonstrate such placement will not reduce
stability and will enhance ercsion control or wildiife
habitat. Hothing in this saction shall prohibit the nlacemant
of waterials in haulroad or access road embankments on slaopas
steeper thap twenty degrees (20°) so Tong as the embankments
are constructed in accordance with_§ect10n An,03b of theso

reguiatians,
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3. Highwall £limination - The highwall shall be eliminated and
the disturbed area graded to the apprqximate original contour.
Speil material in excess of that required for the
reconstruction of the approximate original contour shall be
permanently stored in accordance with Section 8B.08 of thesa
regulations. Land above the highwail shall not be disturbed
unless the director finds that tne disturbance is necessary to:
{a) Blend the solid highwall and the backfilled material;
{b) Contral surface runoff; or
(¢} Provide access to the area above the highwall,

(d) Comply with appiicable health and safety 1aws.

4. Stabildization - The material used to backfill and eliminate
the highwall shail be sufficiently compacted or otherwise
mechanically stabilized so as to insure stability of the
backfill. the method and design of specifications of
compacting material shall be approved by the director.

Woody materials shall not be buried in the backfilled area
unless the director determines that the proposed method for
placing woody material beneath the highwall will not
deteriorate the stabie condition of the backfilled area.

The operation shall at a minimum retain all overburden and
speil on the solid portion of existing or new benches and
backfill and grade to the most moderate slope possible which
does not excped the angle of repose or such lesser slope as
in necessary to dchieve a minimum static safety factor of

1.3.
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Drainage Channels and Filumes - When construction activitieos progress

o

through natural watercourses, or when water s to be directed across
or through the operation vr backfill, a drainage channel. flume, or
french drain must be constructed across or through the operation or
backfiil in grder to insure stability and to nrevent erosion. Such
drainage channels, Flumes or french drains shall be constructed of
durable rock, asphalt, concrete or any other material approved by the
director. Chnannels, Tlumes and drains shall be constructed in
accordance with criteria contained in the Technical Handbook for
Surface Mining.

b. Inactive Status - Inactive operation status will be considered for a

period not to exceed one (1} year from date of approval, EEEXiE§§ EE§P

pricor written approval is obtained from the director; Provided further

that inactive stqtus shall not be approved unless the operator

demonstrates thai reclamation is current and all water management

practices will bg maintained during the inactive period and all exposad

coal js covered with non-toxic material. The directer way also requirv:

progress maps prior to approval. Where it can be adequately dewmonstratoi

by the permittee that inactive status to exceed one (1} year is

necessary, the djrector may extend inactive status beyond the one (1)

year limitation.

¢. Requirements faor Special Land Use Purposes

1. Alternative Flans - Alternative nlans for restoralion of the disturbed
arsza may be submitted to the director. If such restoration will be
consistent with the purpose of the Act and if such plans are approved
by the director and complied with within such time 1imits as wmay be

determined by him as being reasonable for carrying out such plans, the
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backfilling and grading requirements heretcfore contained. may be

modi fied.

Yater Impoundments - Prior to the construction of an impounding

area for the storage of water affer wining, approval must be

obtained frum the director fur such impoundment. The division
of water respurces will cooperate with the division of
reclamatian in reviewing ail portions of any plan for water
impoundments as they relate to water quality and will give its
recommnendatipns to the division of reciamation. The contents

of this plan shall include, bui not be Timited, to the following:

{2) Locaticn of the impounding area,

{(b) Dimensions of the arsa as to capacity and depth (average,
maximdm and minfmum)

(c) Plot plan of impoundmnent area,

(d)  Source of water entering the impoundment,

(e} Juaiiify of the water entering the impoundment,

{f) Quality of water leaving the impoundment and mechanism of
discharge;

{g) Coal seam or seams mined or involved with impoundmnent;

(n) Chemical characteristics of the soils and underiying
strata in the impoundment area as they relate to acid
production;

(i) Safety aspects considered such as spillway overflow,
emergency spillway, access to area; and

(3) Consent of the landowner for such impoundment with
submission on specified forms.

{k) Projectad stability of water level in impoundment.
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3. Waste Disposal - Where waste materials from a coal
preparation or conversion facility or from other activities
conducted outside the permit area such as municipal wastes,
garbage, etc., are used for fill material in the permit area.
plans for such use shall be approved by the director. Such plans
for sanitary Jandfilis and/or solid wasie disposal shall be
accompanied by the written approval of the division of water

resources angd wnere appropriate, the state depariment of health.

88.058 Site Development
a. Time Schedule for Site Excavation -Time schedule for siﬁe excavatibn
and/or construction activities shall be consistent with the approved
pre-plan but shall provide for minimum disturbance at any one time
consistent with good environmental procedures. Provided, howaver,
aly app]icab1edarainage systent components as approved in the pre-piarn
shall be installed prior to any disturbance for site development.

1. Temporary Reysgetation -A11 topsoil and spoil storage areas
which will be in place for less than one year shall be seeded
and mulched with a mixture of annual grasses and grains in
order to reduce erosion. This seeding and wulching must be done
within thirty (30) days of completion of the storage area.

£. Permanent Eeyegetation -A11 topsoil, spoil storage, and other
disturbed areas which will be in place for longer than one year
shall be seeded and mulched with a combination of annual and
perennial grasses and legumes. Trees shall be required only on

those areas that:
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{a} will not be redisturbed by future reclamation activities:

{b) are necessary in order to meet the approved post-mining land
use. Seeding and planting of these areas shall be c¢onducted
during the first normal seeding season after the completion
of the disturbance.

b. Disposal of Excess Spoil on Existing Benches - Spoil material not
reguired to return the area to the approximate origina] contour may ba
nlaced on a pre-existing bench if the following conditicens are met:
1. A1l excess spoil must be hauled, placed and retained on the solid

portion of the a bench abandoned as of August 3, 1977; and
Z. The spoil must be compacted or otherwise mechanically stabilized
and the existing highwall eliminated to the extent possible wi%h

the availabie spoil.

8B.0Y Backfilling and Regrading
a- Operating Respansibility - In planning and executing operations, the
operator shall nave, at all times, proper regard for all backfilling and
regrading requirements, imposed by the Act and all rules and regulations
adepted pursuant thereto, and all provisicns of the approved pre-plan,
b. Time Schedule for Regrading and Backfilling - Regrading, backfiliing
and revegetatiqn will proceed as contemporaneously as practicable with

operations and as refiected on the approved construction and reciamation

plan, Provided nowever, that fina} backf111jng and regrading snali be
compieted within 60 days of removal of the faciiity unléss an a]ternaéc
post-mining lapd use has been approved in which case back-filling and
regrading shall be accompiished as specified jnrthe approved pre-plan.

Should particular site conditions or weather make adherence tu these
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?

guideiines impractical, the period of time required to De current may

be reasonably extended. & written waiver must be obtained from the

director for such extension.

Revegetaticon shall be kept current by estabiishing a temporary or

permanent cover on regraded areas by the end of the first growing

season and a permanent cover by the end of the second growing season.

Standards and procedures for establishing a satisfying vegetative

cover and guidelines for species selection and application rates are

found in Section 4F of these regulations.

Bench surface - The surface of the regraded bench shall be graded so

as to permit the use of farm implements and machinery.

Grading Outer 5Spoil - A1l outer spoil shall be graded so as to blend

into the adjoining undistrubed Tands.

Rills and Gullies - Any rills or gullies deeper than nine (9} inches

forming in areas that have been regraded and the topsoil replaced will be

deemed unacceptable and any such rilis or guilies shall be filied,

graded, 5r othgrufse stabilized and all disturbed areas seeded and

mulched. Rili§-§r gullies of lesser size shall also be stabilized if

they will be dispuptive to the approved post-mining land use or may

result in additional erosion and sadimentation.

Reaffecting Prevjously Mined Areas

1. Where faciljties incidental to mining are reaffecting lands mined

prior to August 3rd, 1977, lands that have not been restored to the
standard of these regulations and sufficient spoil is not availabie
to ctherwisae comply with these regulations, the parmittee shall at a
minimum retain all overburden and spoil on the solid poﬁtion of
existing or new benches and backfill and grade to the most moderate

t
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slope possible which does not exceed the angle of repose or such
lesser slope as is necessary to achieve a minimum static safety factor
of 1.3. In all cases the highwall must be eliminated.

2. Operations proposing to remine existing benches created pricr to July
1, 1877 and noi proposing to substantially reaffect the existing
highwall, shall at a minimum completely eliminate the newly created
highwall and utilize the excess spoil material to eliminate as much of
the pre-existing highwall as possible. This regulation applies only
to those sityations where mining is proposed in order to remove coal
seams lying below the seam originally mined prior to July 1, 1977,

h. Regraded Drainage Contrel - Drainage control on regraded areas shall be
provided as approved in the pre-plan to prevent excessive ercsion or
additional contribution of suspended solids to the receiving stream,
ensure safety, and conserve sc¢il mositure. Drainage control measures
include, but are not limited to, diversion ditches, flumes and rip-rap
channels, tracking in, small depressions and other devices that may be

approved by the director.

88.10 Disposal of Excess Spoil

a. General Requirements - Spoil not required to achieve the approximate
original contoyr shall be transported to and placed in a controlled manner
in designated disposal areas within the permit area in accordance with the
provisions of the Act as approved in the pre-plan and in accordance with
the design criteria and specifications found in the Technical Handbook for
Surface Mining, Coal processing wastes and/ or toxic material shall not be
disposed of in nead-of-hollow or valley fills, unless such fills are
specifically and exclusively designated for that purpose in accordance

with Section 10 of these regulations.
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Disposal of Excess Spoil on Lxisting Benches - Spoil material not
required to return the area fo the appreoximate original contour niay be
placed on a bench abandoned as of August 3, 1977 if the following
conditions are met:
I. A1l excess spoil must be hauled, placed and retained on the

soiid porticon of the existing bench; and

The spoil must be compacted or otherwise mechanically stabilized

o

and tie existing highwall eliminated to the extent possible with
the available spoil.
Other design criteria may be approved if fills are constructed in
accordance with 30 CFR 816 or 817, or if fills are justified as an
experimental practice under section 33 of the Act.
Location of Sedjment Control Structures - All sediment control
structures for fill areas shall be as contiguods with the spoil
disposal area as is economically and technologically feasible, but not
in such proximity so as to affect mass stability.
Disturbance YWithin Fiil Site - At no time shail the disturbance in
the valley fi]l area be greater than the sediment storage requirzment
provided by the sediment structures until two or more 1ifts of the

valley fi11 have been installed.
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oh. PERMIT REQUIREMENTS

9A.0L In addition to the reguirements of Section 31 of the Act and these rules
and regulations an application for an incidental permit shail contain
a map in accordance with ithe foilowing:
a. Size of map shall be no more than 24" x 38",

b. Map scale shall be 1" = 200';

[
.

A separate drainage map shall be reguired unless all necessary

information can be cieariy and leqibly reflected on the pre-plan map.

d. Show by appropriate markings the boundaries of the area of land to be
disturbed for the development and shall differentiate all Tands to be
disturbed in conjunction with coal removal to include the area of
coal to be remgved, any necessary spoil area, all drainage structures
and haulageways:

e. The cropline of the seam of coal;

f. The tctal number of acres of coal to be removed,

g. Show Tocation of 411 rain gauges;

h. Show the date on which map was prepared., a north arrow, cuadrangle
name, location map and strike and dip of coal seam;

i. Show the drainage plan in accordance with 4B of these regulations;
and

J. Where the natural siope of the land below the coal cutcrop is Tess
than 20° and downslope Dlatement of coverburden or spoil is proposed
the map shall indicate the Tocation and percent slope of the land at
each 200" interval alcng the cropline. Measurementis shall be taken

downslope and perpendicular to tne cropline.
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9A.U2 Application

a. Application for an incidental permit shall be submitted an torns

prescribed by the director and shall contain the following:

L.

The names and addresses of:
{a) The permit applicant;
{b) The owner of record of the property, surface and mineral,
to be mined;
(e} The holders of record of any leasehold interast in the property.
{(d) n~ny purchaser of record of the property under a real astate
contract,
{e) Tne operator, if he is a person different from the applicant. amd
{f} If any of these are business entities other than a single
proprietor, the names and addresses of the principals,
officers and resident agent;
The names and addresses of the owners of record of all surface and
subsurface areas contiguous to any pari of the proposed permit ared,
Provided, That all residents 1iving on property contiguous to the
proposed permit area shall bz notified by the applicant, by
registered qr certified maii, of such application;
A statement of any current surface mining permits held by the applicant
in this state and the permit number and each pending application:
If the applicant is a partnership, corporation, association or other
business entity, the fellowing where applicable: The names and
addresses of every officer, pariner, resident agent, director or
person performing a function similar to a director, together with the
names and addresses of any person owning of reccrd ten percent or
more of any class of voting stock of the applicant; and a list of ail
names under which the applicant, officer, director, pariner or
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principal shareholder previously operated a surface wmining operation
in the United States within the five-yecar period preceding the date
of submission of the application;

A statement of whether the applicani, or any officer, partner,
director, principal sharehotder of the applicant, any

subsidiary, affiliate or persons controiled by or under common
contrel with the applicant, has ever been an officer, partner,
director or principal shareholder in a company which has ever

held a federal or state mining permit which in the five-ycar

period prior to the date of submission of the application nhas

been permanently suspended or revoked or has had a mining bond

or simiiar security deposited in lieu of bond forfeited and, if

so, a brief explanation of the facts involved;

A description of the type and method of surface wmining cperation
that exists pr is proposed, the engineering techniques used or
proposed, and the equipment used or propdsed tu be used;

The anticipated starting and termination dates of each phase of tne
surface mining operation and the number of acres of land to be
affected;

A descriptiaon of the Tegal documents upon which the applicant

bases his legal right to enter and conduct surface mining
operations on the proposed permit area and whether that right is
the subject of pending court Titigation: PROVIDED, That nothing

in this artjcle may be constryed as vasting in the director the
Jjurisdiction of adjudicate property-rignts disputes.

A reasonabie estimate of the number of acres of coal what would

be mined as a result of the proposec development.
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9A.03 A copy of the notification to all owners of surface contiguous to any

94.04

9A.05

9A.0¢C

9a,07

9A.05

part of the proposed mining operation. Such notice shall be accompanied

by return receipts.

A statement of the necessity for the coal removal as it relates to the

development.

Permits or approvals as necessary from the appropriate land use,

planning, or zoning agencies.

The availability of all necessary utilities or services required for

the development.

A site development plan in accordance with the following:

ad.

A time scnedule for site development to include all structures,
roads, huildings, etc.,

A clear plot of the development area versus coal mining area,

A1l areas to be regraded and revegetated which will not be
redisturbed duripg development; and

Evidence of Financial commiiment necessary for the development and

the feasibility of the planned development;

Blasting plan, where required, in accordance with Section 4C.01 of these

regulations with tjie exception of the following:

d.

A1l biasting conducted on an incidental permit will conforw to the
scaled distance formula W = D/60)2.

Where Dlasting is to be conducted, all residents or owners of a
maninade struciure within 1000" of the proposed blasting area shall be

notified by certified mail in advance of any blasting.
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9A.U9 VYegetation plan shall be in accordance with 4F of these regulations.

9A.1U Final Surface Configuration - The application shall contain cross

~secticns which accurately depict the final surface configuraticn that

will be achieved as proposed in the reclamation plan .

9B. PERFORMANCE STANDARLS

e

98.Ul Signs and Markers

a. Permanent Monumen:t - A permanent mounument shall be posted at the
entrance from public roads and highways and at other suitadble locations.
The monument shall consist of a sign constructed of wood, metal, or other
suitable material 2' x 3' mounted on a two-inch pipe driven three feel

into the ground with four feet exposed. Any suitable eguivaient

substitute may be approved. The sign shall ciearly indicate the company
naine, permit numbers, business address and telesphone number.

b. Perimeter Marker - A two-inch (2"} pipe or suitable substitute shall be
driven into the earth with a winimum of three feet (3') exposed to
vermanently mark the beginning and ending points of the area under
permit. It shall be identified by painting the exposed portion of the
pipe red. The assigned permit number shall be permanently affixed to the
permanent perimater marker. Other markers will be used to delineate the
boundaries of the proposed permit area.

c. Buffer Zone Markers - Appropriate markers will be estaRiished along a
buffer zone. Markers shall consist of metal or wooden stakes or other
suitable devices or methods.

d. Topsoil Markers - When topsoil or other vegetation supporting material
i's segregated and stockp11ed the stockp11ed materidl shall be warkoed.

Warkers shail remain in place unt11 the mater1a1s are removed.
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98.02

98.03

Blasting Signs - If blasting Is necessary to conduct surface mining
operations, signs reading "Bilasting Area" shall be displayed
conspicuously at all approaches to the blasting site and along I
haulageways and access roads to the mining operation. The sign shall be
two feet by three feet {2' x 3") readiﬁg “Blasting Area" and exp1ain1ng
the blasting warning and the all clear signals. 7

Stope Measurement - Slope measurement locations shall be clearly marked
prior to pre-inspection at each 200" interval along the base line

established in the pre-plan.

Top $cil - unless otherwise specified in the pre~-pian and for the purposes

of this section where topscil is to be segregated and redistributed such

activities shall he in compliance with Section 6B.03.

Water Juality

a.

Water Quality Cantrol -~ Al reasénabTe measures-sha11 be taken fto
intercept all surface waler by the use of diversions, culverts and
drainage ditches or other methods to prevent water frow entering the
disturbed arca. The water Teaving the permit area wilil not violate the
water quality standards established for river, stream or drainway into
which it is discharged . All surface drainage from the disturbed area
must pass through a sediment pond or series of sediment ponds or otner
approved sediment or treatment conitrol structures.

Water Quality Standards -Discharge from the permit area shall not in
any case violate Federal or State water quality standards or effluent
Timitations. The monitoring frequency-shall be governed by the Sgﬂﬂddrda
set forth in the MPDES Program under the Federal Water Pollution Contrul
Act as amended, 33 U.S.C. 1251 et. seq. and the rules and reguiations
promulgated thereunder. 7
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1. Before yrade release, no discharge from the permit area shall have
pH oof Tass than ©.0 or greatur than 9.C or an %ron content eaceeding
7 parts/million maximum allowable and 3.5 parts/wmillion averagd deily
values for 30 consecutive discharge days ar an iron content exceeding
8 parts/miW]idn maximum allowable and 3.0 parts/millicn average daily
values for 30 consecutive discharge days for new sources as defined
by 40 CFR Section 434.11(i).

2. After grade release, discharges from the permit area shall mweet
applicable water quality standards. 7

c. Treatment Faéi]itjes - Adequate facilities shall be installed,

operated, and maintained accerding to thne approved pre-plan to treat

any water discharged from the disturbed area so that it complies witn

all federal and state laws and regulations and the limitations of

this section., tHon-mechanical treatment systems may be utilized if flow is

infrequent or small and timely and consistent treatment is zassured.

. Breakthroughl

1. Any surface breakthrough of water caused by thé operator during
the course of his operations shall be sampled Tmmediately and
analyzed for total iron, total suspended solids and ph and if
requested by the director, any other parameter characteristics
of the discharge. Such analysis shall De made by a competent
water analyst or chemist. The original and at least one copy-of
such analysis shall be retained by the operator, two copies
snall be supmitted to the chief of the division of reclamation.

2. Should said analysis 1ndicateﬁ;he water to be less than the
app11cabje‘eff1uent lTimitations, seals shall be Tinmediately

constructed. These seals shall either:
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(a) Prevent any air from entering the underground wine by way
of the breakthrough; or

(b} Prevent any zir from entering the breakthrough while
allowing the water to flow from the breakthrough, or

(c) Seal the breakthrough of acid water so that it cannot flow.
Such seals shall be COnstrugted of stone, brick, Dlock
earth or impervicus materia?s which are acid resistant.

Alternate methods of handling discharges from breakthroughs may

be employed where it can be established that applicable effluent

Timitations can be met.

98.04 Acid Producing and Toxic Materials

a. Drainage from acid-forming and toxic forming materials into ground

and surface water shall be avoided by:

1.

Identifying., burying, Rlending and/or treating where neceséary,
spoil or other materials that will be toxic to vegetation or that
will adversely affect water quality within thirty (30) days after
it is first exposed or a lesser period if required by the
director. Such materiais shall be handled in accordance with
methods sep forth in the approved pre-plan.

Acid-formipg or toxic-forming material shall not be buried or
stored fn proximity to a drainage course or ground ygﬁer systen

SO a5 to cause or pose a threat of water pollution.
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b, Treatment of Toxic Material - Any acid-forming, toxic-forming.
cowmbustible materials, or any other waste materials that are exposed,
shall be covered with a minimum of four feet (4'} of nontoxic and
noncombustible material; or test, treat and blend material to provide
materials suitable to prevent water poliution. If necessary, this
material shall be treated to neutralize foxicity in order to prevent
water poliutions and sustained combustion and/or o minimize adverse
effects on plant growth and land uses. Where necessary to protect

against upward migration of salts, exposure by erosion, to provide an

adequate depth for plant growth, or to otherwise meet Tocal
conditions, the director shall specify thicker amounts of cover using

non-toxic material.

'9B.C5 nonitoring Requirements

a. Surface Yater Monitoring:
1. The Operator shall provide daily monitoring by rain gauges to
- measure normal and abnormal variations in pracipitation.

2. All water discharged frow the permit area is to be monitored daily
by the operator for total diron, pH and water flow and any other
paraneters if required by the director. Total suspended solids
shall be tested bi-monthly and within 12 hours after a "
precipitation event of 1% or greater.

3. A written record of the testing dates and analytical data shall
be kept current and made available for inspection at the
operation, qnd shall provide to the director a monthiy report of

ali wmeasurements.




Section., 9 - COAL REMOVAL IKCIDENTAL TU UVEVELOPMENT = <300

4. In the event violations of water quality standards occur, the
director shall be notified immediately after receipt of

analytical results by the operator; and

(63
.

After disturbed areas have been regraded and seeded in
accordance with these regulations, the operator shall monitor
surface water flow and quality. Data from this monitoring snhall
be used tu demonstrate that the quality and quantity of runoif
without treatment will De consistent with the requirement of
this section to minimize disturbance to the prevailing
hydrologic balance and with the requirements of these
regulations to attain the approved postmining land use. This
data shall provide a basis for approval by the director for
removal of water quality or flow control systems and for
determining when thes requirements of this section are wmet. A
one (1) year history of meeting effluent limitations shall be
adequate for demonstrating that the water has stabilized tu an
acceptable level. The nature of data, freguency of collection
and reporting requirements will be the same as that during the

mining operation. Provided however, that certain effluent

lTimitations may be waived upon grading.

98.06 lethod of Operaticn

a. Steep Slope Mining
i. Applicability - On all operations conducted pursuant to this
section and where the natural slope of the coal removal area
exceeds 20°, spoil or debris, including that from clearing and
grubbing, shall not be placed on the downslope except as

provided for in Section 6B.08 of these regulations.
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Downslope Placement - Spoil or debris, including that frow clearing
and grulbing, shall not be placed on the downslope except as
provided for in Section 6B.08 of these regulations. Nothing in
this section shall prohibit the plagement of materials in haulroad
or access road embankmants on slopes steeper than twenty deyrees
{20°) so long as the embankments are construcied in accordance with
Section 4A.03 of these regulaticns.

Highwall Eiimination - The highwall shall he eliminatad and the

permi tted area regraded to the specifications provided in the
approved site development plan.

Stabilization - The material used to backfill and eliminate the
nighwall shall be sufficiently compacted or otherwise
mechanically stabilized so as to insure stability of the
backfill. Woody materials may be buried in the backfilled area
only when the burial does not cause instability.

Drainage Chapnels and Flumes - When construction activities
nrogress thrpugh natural watercourses, or when water is to be
directed across or through the operation or backfill, a drainage .
cnannel, flume, or french drain must bLe constructed across or
through the gperation or backfill in order to insure stability
and to prevent erosion. Such drainage channels, flunes or

french drains shall be constructed of durable rock, asphals,
concrete or any other material approved by tnhe diractor.
Channels, flumes and drains shall be constiructed in accordance
with criteria contained in the Technical Handbook for Surface

Mining.
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6. Uisposal of Excess Spoil on Existing Benches -Spoil material not
required to return the area to the approximate original contour
may be placed on @ pre-existing bench if the follewing
conditions are wmet:

{(a) A1T excess spoil must be hauled, placed and retained on
the solid porticon of the existing bench;

(b) The spoil must bHe compacted or otherwise mechanically
stabilized and the existing nighwall eliminated to the
extent possible with the available spoil.

Inactive Status -~ Inactive operation status will be considered for a

operator demonstrates that reciamation is current and all water
management practices will be maintained during the inactive period
and all exposed coal is covered with non-toxic materiali. The
director may alsé-require Drogress maps prier to approval. Where it
can be adequately demonstrated by the permitiee that inactive status
to exceed one (1] year is necessary, the director may extend inactive

status beyond the one {1} year Timitation.

98.07 Site Development

a.

Time Schedu?g for Site Excavation -Time schedule fof site excavation’
and/or construction activities shall be consistent with the approved
pre-plan but sh§11 provide for minimum disturbance at any one tin@
consistent with good eﬁvironmental procedures, provided however, all
applicable drainage system components as approved in the pre—pia5 shall

b2 instalied prior to any disturbance for site develcpment.

- 12 -
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1. Temporary Revegetation -Al1l topsoil and spoil storage aresas which
will be in place for Tess than cne year shall be seeded and mulched
with a mixture of annual grasses and grains in order to reduce
erosion. This seeding and mulching must be done within thirty:{BU)
days of completion of the sturage area.

2. Permanent Revegatation -All topsoil, spoil storage, and other
disturbed arsas which will be in place for Tonger than one yea}
shall be seeded and mulched with a combination of annual and
perennial grasses and legumes. Trees shall be reguirad only on
those areas that:

(a) Will not be redisturbed by future raecliamation activities, and

(b} Are necessary in order to meel the approved post-mininy land
use. Seceding and planting of these areas shall be conducted
during the first normal seeding seascon after the completion

of the disturbance.

98.08 Backfilling and Regrading

a.

Operating Responsibility - In planning and executing operations, the
operater shall nave, at all fimes, proper regard for all backfitling and
regrading requirements, imposad by the Act and all rules and regulations
adopted pursuant thercto, and all provisions of the approved pre-plan.
Time Scheduje for Regrading and Backfilling - Regrading, hackfil%ing el
revegetation will proceed as contemporaneously as practicable with
operations and as reflected on the approved construction and recWématicn
plan. Provided, however, that final backfilling and regrading shall pe
completed within 60 days of completion of the project. Should particular
site conditions or weather make adherence to these guidelines impractical.

the period of time required to De current may be reasonably extended.

- 13 -
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=, HRevegetation shall be kept current by establishing a temporary or

permanent cover on regraded areas by the end of the first growing
season and a permanent cover by the end of the second growing seasor.
Revegetation shall he in accordance with Section 4F of thesec
regulations.

d, Grading OQuter Spoil - A1l outer spoil shall be graded so as to bLlend

intg the adjoining undistrubed tands.

T
.

Ri11s and Gullies - When rills and qullies deeper fhan ninz inches
form in areas that have been regraded and towsciled, the rills and
gullies shall be filled, graded or dotherwise, mechanically stabilized
and the area reseeded. Rills or gullies Tess than nine inches deep
shall bz regraded and resceded if the rills and gulijes interfere:
with the approved post-mining Tand use.

f. Reaffecting Previously Mined Areas - Where operations are reaffecting
previously mined lands that have not been restored to the sténdard of
these regulations and sufficient spoil is not available to otherwiss
compiy with these regulations, the permittee shall at a minimum. .
Retain all overburden and spoil on the solid pnortion of existing or
new bencnes and packfill and grade to the most moderate siope

possible which does not exceed the angle of repose or such lesser

slope as is necessary to achieve a minimum static safety factor of .
1.3, In all cases the nhighwall must be eliminated provided if the
pre-existing highwall has not been reaffected then elimination of the
nre-gxisting highwall will not be required.

9. Regraded Drainage Con%tral ~ Drainage control on regraded areas shall ie -
provided as approved in the pre-plan to prevent excessive erosion or

additional contribution of suspended solids to the receiving sirean,
- 14 -
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|
ensure safety, and conserve soil moisture. Drainage control measures

include, but are not limited to, diversion ditches, flumes and rip-rap
channels, tracking in, small depressions and other devices that may he
approved by the director.

h. Storage of Overburden to be Used for Regrading:

1. A1l material to be used in final regrading must be placed within the
permit area as specified in the approved pre-plan in a manner which
will ensure mass stabjlization and adhere to all applicable
regulations governing excess spoil disposal.

2. Erosion and Sediment Centrol shall be maintained in accordance with
the approved pre-plan.

3. Revegetation shall meet the reguirements pursuant to Section 4F of

these rules and regulations.

95.09 Where Landowners are engaged in construction which involves coal removal

which doés not require the disturbance of more than one acre of privately
owned land, the following provisions shall be met:
a. Prior to the removal of coal, a Tandowner shall notify the local
reclamation inspector and submit to him the following.
1. A plot drawn to scale of the land to be disturbed including the
- Timits of construction, all associated 1andscap1ng and all roads ;r
haulroads. Under no circumstances may the total disturbance excéed
one acre.
2. Copies of all deeds to the land and deeds or leases showing the right
to extract the coal. ;
3. All building and sewage permits, if required by state or local laws.
4, A sworn and notorized statement from the landowner that he intends to

complete construction.

- 15 -
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8

9c.

8C.ul

9C.02

b.

Clearly visible perimeter markers shall show the boundaries of the arca
indicated on the plot plan.

Constructicon must begin within & months of mineral removal.

No Tandowner way mine coal on this or any additional tract of Tand uniess
censtruction has been completed con the initial tract of land pursuant to
this section.

It the Tandowner engages the services of another party for the removal of
the coal, the other party must first obtain an incidental permit, provided
the party engaged is also under contract to complete the consiruction,

such a permit shall not be reguired.

FEDERAL OR STATE HIGHKAY OR OTHER CONSTRUCTION EXEMPTION

o qualify as a federal or state highway or other construction project the

construction must be funded 50 percent or more by the federal or state

governinent and unce the exemption is granted the person doing the construction

must have on-~site available for inspection.

a.

Descrivntions of the project to include, but not be limited to, the exact
Tocation of the }limits of all of the area to be affected by the
construction, and,

Autherization from the agency or agencies providing the funding and, if
different, the agency or agencies responsible for the construction, giving
permission to proceed and the amount of funding provided as a percent of

the total project cost.

e e -

The extraction 9£_;Q@1 shall be limited to areas within the highway

right-of-way or within the boundaries of the area directly affected by other

construction activities.
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gD. PUBLIC INSPECTION

5D.01

A1 information submitted to the departrent of natural resources as a part

of the application for an incidental permit as requirad in the Act and this
section of the rules and regulations shall be made available for public
inspection and copying at the nearest reclamation division field office,

Frovided that information submitted to the director pursuant to this

sub-section as confidential concerning trade secrets or priviiedged
comuercial or financial information which relates to the competitive rights
of the person or entity intended to prospect the described area shall not

be available for public examination. Provided further, that the

application for an incidental permit shall be posted at the nearest
reciamation division field office for seven days prior to the directour's
decision to grant or deny issuance of a permit for removal of coal

incidental to development.
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Section 11. SMALL OPERATOR ASSISTANCE PROGRAM 11.

11A.  CGENERAL

11A.0L This section comprises the Smali Operator Assistance Program and
governs the procedures for providing assistance-to quafified small
operators for: -
a. The determination of the probable hydroicgic conseguences of mining
and reclamation,
b. The statement of physical and chemical analyses of test borings or

core ‘samples.

11A.02 QData collected under this program shail be made available to all

interested persons, except information related to the chemical and physical
properties of ceal, provided information regarding the mineral or elemental
content of the coal which is potentially toxic in the environment shall be

made available.

1i8. OBJECTIVE

——— e T e A s e ——— ——

116.01 Provide financial and other necessary ass1stanue To qua11f1Ld sinall

operators.

118.02 Assure that SUfT]LTGﬂt information has been co11ected to make a reasonable
assessment of the probable cumulative impacts of alld ant1c1pated mining upon

the hydrolegy of the area and particulariy upon water availability.

11C. PROGRAM SERVICES -Where a qug]ified smail operator requests assistance,

the Division of Reclamation shall:

1iC.01 Select and pay a qualified 1aboratory to determine tﬂt probable hydro?o*1u

consequences of mining and reclamation operations botn on and off proposw

permit area. The determination of the probable hydrelogic consequences of
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mining and reclamation and fhe statement of the result of test borings
or core samples shall be completed in accordance with sections ©A.U3 and

74,02 of the Rules and Regulations.
11D, ELIGIBILITY REQUIREMENTS OF UPERATORS

11D.01 An operator is e¢ligible for assistance if he or she establishes

that the preobable total actual and attributed production of this Operatur'

for each year of the surface mining permits will not exceed 1UU,000 tons

of coal. Production from the following operations shail be attributed to
the permittee.

a. All coal produced by cperations beneficially owned entirsly by the
applicant or controlied, by reason of ownersiip, direction of the
management.

b. The pro rata share, based upon percentage of beneficial ownership.
of coai produced by operations in which tne applicant owns wmore than
a five vercent (5%) interest.

¢. A1l coal produced by person who own more than five (3) percent of
the appiicant ar who directly or indirectly control the applicant by
reason of stack ownership, direction of the management or in any
other manner whatsoever.

d. The pro rata share of coal produced by operations owned or controlled

py the person who owns or controls the applicant.
11E. REQUEST FOR ASSISTAMCE

11£.01 Each applicant reguesting assistance shall complete an application on
forms prescribed by the director, the application must include, hut not he

Timited tTo the following items:
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a. A statement of intent to file a permit application;

b. The names and address of the applicant and the operator, if different
from this applicant

c. A schedule of the estimated total production of coal from the
proposed permit area and all other locations from which production is

attributed to the applicant under Section 1ID. The schedule shall

include the following:
1. Name of company.
2. What state this permit was issued in and the permit number,
3. Mining Enfercement and Safety Administration Tdentification MNumber,
4, Actual nroduction of coal from tne preceeding vear and that
portion of the production attiributed to the applicant,
5. Estimated future yearly production.
d. The method of surface coal mining operations proposed;
e. The anticipated starting and termination datés of mining opehétions;
f. The number of acres of land to be affected,
g. The geological title and thickness of coal seam fo be mined.
n. ttach a U, S, Geolegical Survey topographic map in accordance
with Section 3C of these rules and regulations with the
additional requiremants as stated in Saction 10, subsection a,
o m B '
Voo 12A,125,120,13E,13FAL30,13K,13L,13M of the Act.
i. Copies of documents showing that the appiicant has a Jegal right tu

enter and conduct operations on lands to Le covered by this permit.

L1E.UZ The app]icaDEM;ha]l Eg_gptifﬁed if the application requesting assistance
has been approved or denied, and if denied, the reasons shali be-

attached.
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11IE.0s  If application requesting assistence has been appreoved, then the aivision
shall select the servicus of one or more qualified laboratories to
perform this work. A copy of the contract or cther appropriate work

order and the final report shall be provided to the applicant.

11F.  QUALIFIED LABORATURIES

LIF.Ui  General
a. A qualified laboratory means a designated pubTic agency, private
consulting firm or anaiytical laboratory.
b. The Division of Reclamation and the Office of Surface Mining shail

designate gualified laboratories.

liF.0z Basic Qualifications - To gualify for designation, this laboratory nwust
demonstrate that it:

a. Is staffed with experienced, professional personnel in the field of
hydrolugy, mining endineering, aguatic biology, geology, or chemistry
applicable to the work to be performed.

. Is capable of collecting necessary field data and sampies.

. Has adequate space for material preparation, cleaning and
sterilizing necessary equipment, stationary eguipment, storage, and
space to accommodate periods of peak work loads.

d. Meets the reguirements of the Occupational Safety and Healtnh Act or
the equivalent state safety and health progranm.

€. MHas the financial capability and business organization necessary
to perform the werk reguired.

f. Has analytical, monitoring and measuring equipment capable of meeting
the applicable standards and methods contained in:

i, Standard Methoas for the Examination of Water and Wastie Water,

-4 -
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14th Edition, 1975,
2. Methods for Chemical Anadysis of Water and Wastes, 1977.
3. EPA Manual 600/2-73-054 Field and Laboratory Methods App1icab1e
to Cverburden Minesoils.
g. Has the capability of making hydrologic fieid measurements and
analytical laboratory determinations by acceptable hydrologic

engineering or analytical methods.

117.U5 The gualified iaboratory shall be capable of performing either the
determination or statements. Subcontracters may be ﬁsed to provide the
services required provided their use 1s defined in the application for
designation and approval is granted by the Division of Reclamation or

O0ffice of surface Mining as a gualified laboratory.

11G. LIABILITY OF OPERATORS

116.01 The applicant shall reimburse the Division of Reclamation for the cost of

the Taboratory services performed 1§ the applicant:

a. Submits false information ¢n his or her application or other submitted
infermaticn;

h., Fails to submit a surface mining permit application within one (1} year
from the date of receipt of the approved 1aboratofy report;

<c. Fails to mine after obtaining a surface mining permit.

d. If the applicant's actual and atiributed annual producticen of coal
exceeds one hundred thousand (100,000} tons during any year of mining

under the surface mining permit for which the assistance is provided.

116.02 The division can waive the reimbursement obligation if it finds that

trhe applicant at all times acted in good faith.
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12A. NOTICE OF CITIZENS' SUITS

12R.WL A person who intends to inftiate a civil action on his own behalf under

section 28 of the Act shall give notice of intent to do'so in accordance

with this Section.

a. Notice shall Le given by certified mail to the director in all cases.
A copy of the notice shall also be sent by first c¢lass mail to the
Gffice of Surfaca Mining Regional director.

b, In suits against any person or the State of West Virginia or any
other governmental instrumentality, agency or agent therezof, notice

shall be givén by certified mail to the alleged vio?ator, if the

complaint alleges a violation of the Act or any regulation, order,

or permit issued under the Act.
c. Service of notice under this Section is compiete upon mailing to the
Jast known address of the person being notified.
d. A person giving notice regarding an alleged violation shall state tc
the extent known -
1. sufficient information to identify the provision of the Act,
reguiation, or permit allegedly violated,
2. The act or omission allsged to constitute 2 viglation;
3. The name, address, and telephone numbers of the person or parson
responsible for the alleged violation;
4. The date, time, and location of the alieged violation{s);
5. The name, address, and telephone number of the person giving
natice:

G. The namz, address, and telephone number of Tegal counsel, it any.
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e. A person giving notice of an alleged failure by the director,_‘
recliamation comniission, reciamation board_of review. or apprapriate
department employese, to perform a mandatory act or duty under the
Act, shall state, to the extent known.

1. The provision of the Act containing the wandatory act or
duty allegedly not performed,

2. Sufficient information to identify the ommission alleged to
constitute the fajlure to perform a mandatory act or duty under
the Act, |

3. The name, address, and telephcne numbear of the person giving
notica; and

4. The name, address, and telephone number of legal counsel, if

any, of the person giving notice.

128, CITIZEH'S REQUEST FOR STATE INSPECTIONS

123.01 Any person may request a State inspection by furnishing to the director

a signed, written statement (or an oral report followed by a signed,

written statement) giving the director reason to believe that a violatioun
exists and setling forth a phone number and address where the persen can

De contactied.

123.02 The identity of any person supplying information to the director
' ' i
relating to a possible violation or imminent danger or harm shall remain
confidential with the director, if requested by that person, uniess that

person elects to accompany the inspector on the inspection.
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If an inspection is conducted as a result of information provided to the

director by a person as described in Section 12R.01 of these regulations,
the person shall be notified as far in advance as _practicabie when the
inspection is to occur and shall be allowed to accompany the State
inspector during the inspection. Such person has a right of entry to,
upon and through the coal exploration or surface coal mining and
reclamation operation about which he or she supplied information, but dnly
if he or she is in the presence of and is under the control, direction and
supervision of a State inspector while on the mine _property. Such right
of entry does not include a right to enter buildings without consent of

the person in control of the buildings or without a search warrent.

Within 10 days of the inspection or, if there is no inspection witnin 15

days of receipt of the person’s written statement, the difector shall send

the following:

a. If an inspection was made, a description of the enforcement action
taken, which may consist of copies of the State inspection report and
all nutices of yiolation and cessation ordoers:

b. If no State inspection was conducted, an explanation of the reason
why, and

c. An explanation of the person's right to informal review of the action
or inaction of the director, .

d. Copies of all materials in paragraphs (a) and (b) of this section
within the time Timits specified in fhose paragraphs teo the persoﬁ
alleged to be in violation, except that the name of the person shéll
pe removed unjess discliosure of the person’s identity is permitied

under Section 128.0¢ of these regulations.
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or wmay be adversely affected by a surface coal mining operation suy
notify the director in writing of any alleged failure to make adequate
and complete inspections as required by Taw and reguiation. The
notification shall include sufficient information to ¢reate a
reasonable pelfef that the law and regulations as regards inspections
are not being compiied with and to demonstrate how the person is or
may be adversely affected. The director shall within fifteen days of
receipt of the notice determine whether or not the statutes or
regulations concerning inspections are being complied with and if not
siall order an inspection to remedy the non-compliance. The director
shali furnisn the complainant with a written decisiﬁn ot the reasons
for his determination and acijons, if any, he has taken,
128.06 Review of Decision Not to Inspect or Enforce. L
a. Any person who is or mayibe advérseay atfected by a sﬁrface“cbai
mining cperator may ask the director to infOﬁ@§11y reviaw an
authorized representative’s decision not to inspect or take
appropriate enforcemeni action with respect to any violation
aileged by that person in a rgquest for inspection under section
15 of the Act The request for review shail be in writing and shall
include a statement of how the person is or may be adversely
affected and why the decision merits review. The dirsctor shall
conduct the review within thirty days of his receipt of the
request and inform the person of the resuits.
b. Informal review under this section shall not affect any right to

formal review or to a citizen's suit.
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128.07 a. Copies of all records, reports, inspection materials, or information -
obtained under the West Virginia Surface Mining Act, axcept
information in paragraph (b} of this section shall be made available
to the public at regional, district or field offices in the area of

mining so that they are . conveniently available to residents in fhe

arga of mining,

b. Information as to ccal seams, test borings, core samplings, or soil
samples pertaining to the analysis of the chemical and physical
proparties of the coal, except information regarding mingral or
glement content which is potentially toxic to the envircnment, shali
be kept confidential and shall not be made a matter of public

record.




Section 13. PROCEDURES FOR DESIGNATING LANDS UNSUITABLE FOR MINING 13A.
13A. PROCEDURES: PETITIONS

L13A.UL Right o petition
a. Any person naving an interest whicﬁ is or ﬁay be adversely affected,
or the director, has the rignt tu petition the Reclamation Commission
to have an area designated as unsuitable for surface coa1 mining
operations, or to have an existing designation terminated.
b. Designation - The only information that a petitioner need provide is:
1. The location and size of the area covered by the petition;
2., Allegations of facts and supporting evidence which would tend tu
establish that the area is unsuitabie for all or certain types
of surface coal mining operations,
3. A description cf how mining of the area has affected or may
adversely affect people, land, air, water or other resources:;
4. The petitioner's name, address and telgghone number; and
5. Identification of the petitioner's 1nterest which is or may be
adversely affected. _ _
c. Termination of the Designation - The only information that a
petitioner need provide to terminate a designation is:

1. The igcation and size of the area coverad by the petition,

2. Allegations of facts, with supporiing evidence, not contained in
the record qf the proceeding in which the area was designated
unsuitabie, which would tend to establish the statements or
allegations, and which statements or ailegations indicate that
the designation should be terminated based on:

{a) The nature or abundance of the protected resource or condi-
tion or other Dasis of the designation if the designation
was based on criteria found in Section 13.07(b}; or

-1 -
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134,02 Procedures: Initial processing, recordkeeping, and notification requirements -

a.

3.

4,

(b) Reclamation now being technologically and economically
feasible, if the designation was based on the criteria
found in Section 13.07{a), or

(c) The resources or condition not being affected by surface
ceal mining opevations, or in the case of land use plans,
not being incompatible with surface coal mining cperations
during and after mining, if the designatien was based on
the criteria found in Section 13.07{b};

The petitioner's name, address and télephone number; and
Identification of the petitioner's interest whicn is or may be

adversely affected by the continuation of the designation.

1.

Within 30 days of receipt of a petition, the Reclamation
Comnission shall notify the petitioner by certified mail whather
or not the petition is complete under Section 13.01 (b} or ().
The Reclamation Commission shall determine whether any
identified coal rasources_exist in the area covered by the
petition, without requiring any showing frow the petitioner. If
the regulatory authority finds there are not any identified coal
resources ip that area, it shall return the petition to the
petitionar with a statement of the findings.

The Reclamation Commission may reject petitions for designations
or terminations of designations which are frivolous. 0Once the
regquiremants of 3ection 13.01b are met, no party shall bear any
burden of proof, but each accepted petition shall bSe considered
and acted upon by the Reclamation Commission pursuant to the
procedures of this Part.

-2 -
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PROCEDURES FOR DESIGNATING LANDS UNSUITABLE FOR MINING 13A.02

4.

When considering a petition for an area which was previously and
unsuccessfully proposed for designation, the Reclamation
Commission shall determine if the new petition presents naw
ailegations of facts. If the petiiion does not contain new
allegations of facts, the Reclamation Commission shall not
consider the petition and shall return the petition to the
petitioner, with a statement of its findings and a reference to
the record of the previous designation proceedings where the
facts were considered.

1f the Reclamation Commission determines that the petition is
incomplete or frivolous, it shall return the petition to the
petitioner, with a written statement of the reasons for the
determination and the categories of informaticn nesded to make
the petition complete.

The Reclamation Commission shall nctify the person who submits a
petition of any application for a permit received which proposes
to include any area covered by the petition.

Any petitions received after the close of the publiic comment
period on a permit application relating to the same mine plan
area shall not prevent the Reclamation Commission from issuing a
decision on that permit application. The Reclamation Commission
may return any petition received thereafter to the petitioner
with a statement why the petition cannot be considered. For the
purposes of this Section, close of the public comment period
shall mean at the close of any informal conference or if no
conference is requested, at the close of the period for filing

written comments and objections.
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b.

1. Within threc weeks after the determination that a petition is
compiete, the Reclamation Commission shaill circulate copies of the
petition to, and request submissions of relevant information frdm,
other interested govermmental agencies, the petitioner,
intervencrs, persons with an ownership interest of record in the
property, and other persons known to the Reclamation Commission to
have an interesi in the property.

2. Within three weeks after the determination that & petition is
complete, the Reclamation Commission shall notify the general
public of the reccipt of the petition and request submissions of
relevant information by a newspaper advertisement placed once a
week for two consecutive weeks in the locale of the aresa covered by
the petiticon, in the newspaper of largest circuiation in the
state, and in any official Stafe register of public notices.

Until three days before the Reclamation Commission nolds a hearing

under Section 13,03, any person may intervene in the proceeding by

fiting aliegations of factis, supporting evidence, a short statement

identifying the petition to which the allegations pertain, and tne

~intervenor's name, address and telephone number.

Beginning immediately after a complete petition is Fijed, the
Reclamation Commission shall compile and maintain a record consisting
of all documents relating to the petition filed with or prepared by the
reguiatory authority. The Reclamation Commission shall make the record
available for public inspection, free of charge, and copying, at
reasonable ceost, during all normal businzss hours at a central loczation
of the county or wmulti-couniy area in which the land petitioned is

located, and at the main office of the regulatory authority.
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PROCEDURES FOR DESIGNATING LANDS UMSUITABLE FOR MINING 13A4.03

13A.03 Procedures: Hearing Requirements

a.

O
N

Within 1U months after receipt of a complete petition, the Reclamation
Comnission shall held a public hearing in the Tocality of the darea
covered by the petition. If all petitioners and intervenors agres, the
hearing need not be held. The hearing shall be legisiative and
fact-finding in nature, without cross-examination of witnesses.. The
Reclamation Commissicn shall make a verbatim Lranscript of the

nearing.

1. The Reclamation Commission shall give notice of the date, time, ana
Tocation of the hearing to:

{a} Local, State, and Federal agencies which may have an interest
in the decision on the petition;
{b) The petiticner and the intervenors, and
{c} Any person with an ownership or other interest krown to tﬁe
regulatory authority in the area covered by the petition.

2. MNotice of the hearing shali be sent by certified mail and
postmarked not less than 30 days before the scheduled date of the
nearing.

The Reclamation Commission shall notify the general public of the datu,

time, and location of tue hearing by placing a newspaper advertisement

once a week for € consecutive weeks in the Tocale of the arca covered
by the petition and once during the week prior to the scheduled date of
the public hearing. The consecutive weekly advertisement wust begin
between 4 and 5 weeks before the scheduled date of the public hearing.

The Reclamation Commission mey consclidate in a single hearing the

hearings reguired for each of several petitions which relate to areas in

the samne locale.
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o. Prior to designating any land areas as unsuitable for surface coal
miniilg cperationd the Reclamation Commission shall propare a detailed
statement, using existny and available information on the potential
coal resources of the area, the demand for coal resources, and the
impact of such designation on the environment, the economy, and the
supply of coal,

f. In the svent that all petitioners and intervenors stipulate aureement

prior to the hearing, the petition may be withdrawn from consideration.

13A.04 Procedures: Decision

a. 1In reaching its decision, the Reclamation Commission shall use --

1. The information contained in the data base and inventory systen. 2.
Information provided by other governmental agencies;

3. The detailed statement prepared under Section 13.03e, and

4. Any other relevant information submitted during the comment
period.

b. A final written decision snhall be issuad by the Reclamation Commﬁésion
including a statement of reasons, within 60 days of completion of‘the
public hearing, or, if no public hearing is held, then within 12 months
after receipt of the complete petition. The Reclamaticn Commission shall
simultaneocusly send the decision by certifiad mail to the petitioner,
every other party to the proceeding, and to the Regional director of the
0ffice of Surface Mining for the region in which the State is Tocated.

¢. The decision of the Reclamation Commission with respect to a4 petition,
or the. failure of the commission te act within the time limits
sut forth in this Section, shall be subject to judicial review by a

court of competent jurisdiction in accordance with State Taw.
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13A.05 Usta Base and Invenfory System Reguirements

a. The Reclamation Commission shail develop a data bése and inventory |
system which will permit evaluation of whether raclamation is
feasible in areas covered by petitions.

b. The Reclamation Commission shall dinclude ia the system information
relevant to the criteria in 30 CFR 762.11, including but not Timited
to, information received from the United States Fish and Wildlife _ .
service, the State Historic Preservation Officer, and the agency ‘

adninistering Section 127 of the Clean Air Act, as amended {42 u.5.C.

Section 7470 et seq.}.

¢. The Reclamation Commission shall add to the data base and inventory
Systen information --

1. On potential ceal resources of the st;te, demand for those
resources, the environment, the economy and the supply of co;?.
sufficient to ¢nable the Reclamation Commission to prepare the
statements required by Section 13.03e; and

2. That becomes available frowm petitions, publications,
experiments, permit applications, mining and reclamation

operations, and other sources.

134,06 Public Information

The Reclawation Commission shali:

a. Make the information and data base system developed available to the
public for inspection free of charge and for conying at reasonable
cost.

b. Provide information to the public on the petition procedures

necessary to have an area designated as unsuitaple for all or certain
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types of surtace coal mining vperations or to have designations
terminated and describe how the inventory and data base systom can

be used.

13A.07 Criteria for designating lands as unsuitable. _

a. Upon petiticn an area shall be designated as unsuitabiz for a1l
or certain types of surface mining operations, if thne Reclamation
Commission determines that reclamation is not tecnnolegically or
economically feasible under the Act and these rules and regulations.
b. Upon petition an area may be (but is not required to be)
designated as unsuitable for all or certain types of surface mining
operations, if the cperations will -
1. Be incompatible with existing State or local land use
plans or praegrams,
2. Affect fragile or historic lands in which the operations
cuuld result in significant damage to important nistoric,
cultural, scientific, or esthetic values or natural
systems;
3. Affect renewable resource Tands in which the operations
could result a4 3Ihstantinl Tass or reductisg ol
Podg=r~ g productivity of water supply ar of oo e

Fiver oroducls, or

i

ATTast vt hazard Tands in which the opooeabion. 0
systatiaily anluiger 11% 11d property, such Tands to
incTude areas sabjact to frequent floonding and areas of

unstable geology.
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L3A.08 Director's Responsibility for Implementation

a. The director shall not issue permits which are inconsistent with
designations made pursuant tu Section 22 of the Act.

h., The director shall maintain a map of areas designated as unsuitable
for all or certain types of surface coal wining operations.

¢, The Director shall make available to any person any information within
nis contrel regarding designations, incliuding mineral or elemental
content which is potentially toxic in the enviromment but excepting
proprietary information on the chemical and physical propertiss of

the coal.




]

Section 14. INSPECTIUN AND ENFORCEMENT REGULATIONS 7 14A.01

14A.01 Pattern of Violations -Suspension or Revocation of a Permit
a. 1. Except as provided in paragraph {b) of this Section, the director
snall issuz an order tu ¢ permitiee requiring him to show cause -
why his permit and right to wmine under the Act should not be .
suspended or reveoked, if the director determines that a pattern of
violations of any requiraments of this Chapter, the regulations or
any permit condition required by the Act exists or has existed,
and that the viclations were caused by The péermittee willfully or
through unwarranted faiiure to comply with those reguiraments or
cenditions. A willful violation is & violation resulting from an
intentional act or omission. Unwarranted failure to comply means
fhu failure of the permittee to prevent the occurrance of any
violation of the permit or any requirement of the Act, due o
indiffererce, lack of diligence, or lack of reasonabie care.
Viclations by any persaon conducting surface coal mining operation:
on behalf of the permittec shall be attributed tuo the peormitbes,
uniess the permittee cstabiishes that they were acts of deliberate
sabotage.
2. The director may determing that a pattern of violations exists:
or has existed, based on two or more inspections of the permit
area within any lZ2-month period, atter considering the
circumstances, including:
(i) The number of violations, cited on wore than one occasion,
of the same or related requirsments of this Article, the

permit, or the regulations,




Section 14. INSPECTION AND ENFORCEMENT REGULATIONS . 14A.01

{11) The number of violations, cited on wmore than one occasion, of
different reguiruments of this Article, the regulations, or
the permit; and -

(711) The cxtent to which the violations were isolated departures

from lawful conduct.

3. The director shall after hearing determine that a pattern of
violations exists, if he finds that there were any violations of the
same or related requiraments of this Article, the regulations or the
permit during three or more inspections of the permit area within
any lZ-month period.

4. In determining the number of violations within any 12-month pariod,
the directur snall consider violations issued as a result of a State
or Federal inspection carried out,

b. The directur may decline to issue a show cause order, or may vacate an
outstanding show cause order, if he finds that, taking into account
exceptional Factors present in the particular case, it would be
demonstrably unjust to issue or to fail to vacate the show cause order.
The basis for this finding shail be fully explained and documented in
the records of case.

c. At the same time as the issuance of the order, the director shall:

1. File a copy of the order to show cause with the Reclawation Board
of Review.

2. 1f practicable, publish notice of the order, including a briefi
statement of the procedure for intervention in the proceeding, in a
newspaper of general circulation in the area of the surface coal

mining and reclamation operations; and
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3., Post the notice at the roclamation office closest to the area of

the surface coal mining and reclamation operations.

If the permittee files an answer o tne show cause order and
requests a hearing, a public hearing shall he provided. The
Rectiamation Board of Review shall give thirty days written notice
of the date, time and place of the hearing to the director, tne
parmittee, and any intervenor. Upon receipt of the notice, the
director shall publisnh it, if practicable, in a newspaper of
general circulation in the area of the surface coal wmining and
recltamation operations, and shall post it at the regional,
district or field of%ice closest to those operations.
Hithin sixty days of the hearing, the Reclamation Board of Review
shall issue a written determination as to whether a pattern of
violations exists and, if appropriate, an order. If the
Reclamation Board of Review revokes or suspends the permit and
the permitiees right to mine under the Act, the permittee shall
immediately cease surface coal mining operations on the permit
area and shall:
1. If the permit and the right to wmine under the Act are

revoked, cumplete reciamation within the time specified in

the order; or

2. If the permit and right to mine under the Act are

suspended, complete all affermative obligations to abate
all conditions, practices or viclations, as specified in

the order.
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a. tach recliamation inspector who writes a notice of vioidtinﬂ ur other
order which might subject an operator to a civil penalty shall within
fifteen days of issuing the notice or order confer with his
reclamation supervisor or otner duly authorized person who shail
determine the amount of penatty to be sought using the factors Tisted
in the Act.

b. Upon a determination of the amount of the civil venalty to be assessed,
or tnat no civil penalty shall be assessed, and within thirty days of
the notice or order being issuad, the recliamation inspector shall
simultaneousiy send to the operator and appropriate Magistrate 2
certified or registered letter stating the nature of the vielation and
the amount of the penalty sought. The Tetter shall advise the operator
that the amount must be paid or otherwise settled within thirty (30)
days from the date the notice 1s received by the operator. The letter
shall also advise the operator that ary appeal of the proposed
assessment must be filed with the Magistrate named in the letter within
thirty (30) days after receipt, and the full amount of the penalty must
be forwarded tu the director for placement in an escrow account pending
the outcome of the appeal. If the operator does not reply. or no
satisfactory arrangement is completed within the thirty {(30) day
period, or the appropriate_amount is not paid into escrow, the
Hagistrate shall, upon reguest by the director, enfer an order
declaring the penalty final and payable. If the operator files an
appeal with the iagistrate the reclamation inspectfor shall notify the
County Prosecuting Attorney and request his or her assistance in.

preparing the case.
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[
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INSPECTION AND ENFORCEMENT REGULATIONS 14A.03

West Virginia Code 20-0-1/{a) provides that the assessment of “"civii

penalties continue until corrective steps have been initiated by the

The underlined phrase shall mean that assessment ofrthe

civil penaity shall continue until the viclation is corrected‘

Within ten days of receiving a notice or order the operator may submit
to the reciamation inspector in writing information about the violation
which the inspector and supervisor shall consider in determining the
facts surrounding the violation and the amount of the penalty. Within
fifteen dayvs of receipt ¢f the letter stating the amount of penalty
sought an operator may request and compiete a meeting to discuss the
notice or corder insofar as civil penalties are concerned. Any
settlement or agreement shali be reduced to writing and signed by the
reclamation supervisor.

5
i

14A.03 Cessation Orders

a.

f
west Virginia Code 20-6-16 {a} provides that a reclamation inspector

“shall have the authority to issue a cessation order whero the
operation creates an imminent danger to the health or safety of the
public or is causing or can reascnable by expected to causs
significant, imminent environmental harm to land, air, or water

1

resources. .. Any reciamation inspector or supervisor who finds such a
condition shall exercise his or her authority and forthwith issue a
cessation order,

Any cessation order issued under the provisions of West VirginﬁaHCOde

20-6-17(a) shall remain in effect until the violation has been abhated

or until modified, vacated or terminated by the director or tne
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Reclamation Board of Ruview or by a Court.

¢. In any cessation order issued the reclamation inspector shall
determine the steps necessary to gbate the violation in the wost
gxpeditious manner possible and shall include the necessary measures
in the order.

d. West Virginia Code 20-%-16 (c) uses the term vacate. This term shail
inean end, stop, terminate. 1t does not mean as if the violation

never existed.

14a.U4  Notice of Violations - tach surface mining reclamation inspector shall
note all violations of the operator.and shall issue a notice of vielation

for vach violation so noted.

14A.05 Inability to Comply _
a. N¢ order to show cause, cessation order or notice ofrvio1atioﬂ issued-
may be vacated because of inability to comply.
b. lUnless caused by lack of diligence, inability to comply may be
considered only in m%tigation of the amount of civil penaliy and of

the duration of the suspension of a permit.

144,06 Attorneys' Fees and Costs Awards in Administrative Proceedings
Any party may on roquest be awardsd by the appropriate ﬁdurt a sum eqaal £
costs and expenses including attorneys' fees and expert witness fees as
determined to have been reasonably incurred. Such request must be filed
within forty-five days of date of entry of judgement. The request shall
include an affidayit setting forth costs and expenses and an itenized

statement of attorneys' fees. The reguest shall be served upon all partics

who shall have thirty days to answer the request.
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Cost and expenses including attorneys' fees may be awarded to:

{a) any participating party agairnst the violator upon a finding that
there is a viclation of the Act, the regulations or the permit
has occurred, and there is a determination that the party wmade a
significant contribution to the full and fair determinaticon of
the issues,

(b) to any participating party other than the violator or his
representative from thne Department of Hatural Resources upon a
determination that the party made a significant contribution fo
a Full and fair determination of the issues.

{c} tu a violator from tne Department of Natural Resources when the
viojator demonstrates that the Department of Natural Resources
issues cessation order,a show cause order,or notice of violation in
bad faith and for the purpose of harrassing or embarrassing the
violater, provided that no award shall be mace under this
subsection if Department of Hatural Resources prevails upon the
issue of a violation;

(d) to a violatar from any participating party other than the
Department aof Hatural Resources where such participating parties
initiated ur participated in in the magistrate proceeding in bad
faith and for the purpose of harrassing or embarrasssing the
violator,

{e) to the Department of Matural Resources from any participating
party where the Department of Hatural Resources demonstrates

that any such party participated in such proceeding in bad

faith and for the purpose of_harrassing or embarrassing the

Department of Natural Resources.
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An award inay also include attorneys’ fees and expert witness
fees expanded in obtaining an award of <osts, expenses and
attorneys' fees. Decisions on such awards may be appealed as

other cases under this Act.
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15A.  CPEN MEETINGS

I5A.0L a.  ATY meetings of the Reclamation Commission and Reclawmation Roard
of Review, pursuant to the provisions of the Act shall be open to
the public.

b. The time, and place of all requiarly scheduled weetings and the
time, place and purpose of all special wmeelings shall be made
available to the public and the news media by publishing a notice
containing at least the above information in a newspaper of
general circulation in the county where the site or environmental
concern exists, or if the matter under consideration is of general
interest to the pecple of the State in a newspaper of general
circulation in the State,

c. In the event of any emergency requiring immediate official action
such efforts to notify the public shall be taken as circumstancas

allow.




Section 16. - APPEALS TO THE RECLAMATION BOARD OF RLVIEW 16.
LA, APPLALS TO THL RRECLAMATION BOARLE OF RLVIEW

leA vl The beard may visit the site of the activity or proposed activity
which s the subject of the hcaring and take such additional evidenue as
11 deums necessary provided that all parties and intervenors be given

notice of the visit and are given an opportunity to accompany the Soard.

16A.U2 On all appeals to the Board, the Board shall issue a final decision
tivirty (3U) days after the hearing or within thirty (30) days after the
testimony presented at Lhe hearing has deen franscrived and checked for

accuracy.,
16803 RESKERVED

16A.04 RESERVED




