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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 265306

JOHN D, ROCKEFELLER IV WILLIS H. HERTIG, JR.
Govarnor

Directar
November 8, 1984
RONALD R. POTESTA
Deputy Director

The Honorable A. James Manchin
Secretary of State

Capitol Complex

Charleston, West Virginia 25305

Dear Secretary Manchin:

Enclosed please find two copies of the West Virginia Surface
Mining Reclamation Regulations.as approved by the Department of

Natural Resources after a public hearing was held on September 26,
1984,

As you will note from the attached statement made by Dennis
Treacy, Assistant Attorney General, who was appointed by the
Director of the Department of Natural Resources to administer the
public hearing, no one appeared to comment on the regulations nor
were there any written comments recelved by the deadline.

Due to an oversight by the Department, one change had to be
made [see errata sheet under 4C.05(f)} to correspond with changes

in other MSHA approvals as directed by OSM conditions on our
program,

If you have questions or need additional information, please
do not hesitate to let me know.
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SinFerely,

ames F. Pitsenbarger, Chief
Division of Reclamation
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PREAMBLE TO PROPOSED REGUIATIONS
CONSOLIDATING THE ARTICLE 5A AND ARTICIE 6 PROGRAM

WHAT: This is a request for comment on proposed regulations which
will consolidate the water pollution control program under Article
SA with the surface mining and reclamation program under Article 6
of Chapter 20 of the Code of West Virginia. This consolidation

is being undertaken under the authority in West Virginia Code
Section 20-6-43. These regulations will be promulgated as Section
10 of Series VIT - the West Virginia Surface Mining Regulations.

WHEN: Comments will be accepted until the close of business
Friday, June 8, 1984, or until the end of the public hearing
scheduled for that date at 2:00 p.m. in the Conference Center,
1900 Washington Street, East, Building 7, Room C.

FOR FURTHER INFORMATION: Contact Ron Shipley, Special Assistant
to the Director, West Virginia Department of Natural Resources,
1800 Washington Street, East, Building 3, Roam 669, Charleston,
West Virginia 25305. Telephone: (304) 348-2754.

BACKGROUND: During the 1983 legislative session, legislation was
enacted allowing the Director of the Department of Natural Resources
to consolidate the current water pollution control program under
Article 5A, Chapter 20, with the Article 6, Chapter 20 Reclamation
program. It was amended during the 1984 session. This legisla-
tion, which is codified at West Virginia Code, Chapter 20, Article
6, Section 43, accomplishes consolidation by transferring all the
powers, duties, and responsibilities of the Chief of the Division
of Water Resources to the Director. Such legislation, however, is
not effective wntil the Governor signs a proclamation stating that
the United States Envirommental Protection Agency has granted its
approval to the partial transfer of the Federal National Pollutant
Discharge Elimination System Program (NPDES) to the Director.

The purposes behind consolidation are three-fold:

First, by consolidating the two programs, the Department provides
one-stop shopping for permits required under both the Water
Pollution Control and the Surface Mining and Reclamation Acts.
Currently, these permits are issued by two separate Divisions,
under two separate statutes and two separate set of regulations, by
two separate permitting groups, and are enforced by two separate
set of inspectors. This consolidation should provide benefits to
the industry in the form of less paperwork, and consistent regu-
latory and enforcement signals from the agency.

'

The second purpose is administrative efficiency. By consclidating
the programs, the agency will need only one group of permit reviewers
to examine the application for a facility, one set of regulations,
and one enforcement group. This will make better use of the
existing resources within the agency.




Finally, the third purpose is to produce better ernvircrmental
results. The field inspection staff of the Division of Water
Resources, for example, is spread out among many different point
sources. A staff of approximately 30 inspectors must examine all
the sewage discharges, all the industrial waste discharges, solid
waste facilities, and discharges from coal operations. By con-
solidating, the agency will inspect all coal sources (exxcept for
dredging and bath houses) with the inspection forces of the Division
of Reclamation which mmber approximately twice the Division of
Water Resources' inspection forces. This means that the thirty
inspectors from the Division of Water Resources will lose a sub-
stantial portion of their workload, which they can then devote to
the other discharges within their jurisdiction, that is, sewage,
industrial wastes, and solid waste.

ISSUES:

A.  Scope of Consolidation

There are several important issues to be considered in con-
solidation. The first is the scope of the consolidation, that
is, which coal facilities will be handled by the Division of
Reclamation. The legislative history provides confusing and
conflicting signals.

As originally proposed, the legislation, introduced as an
amendment to the West Virginia Surface Coal Mining and Reclamation
Act, Chapter 20, Article 6, stated that "the director shall

have sole authority to issue, amend, transfer, renew or revoke
permits required under Article 5A of this chapter with respect

to surface mining operations.' Since the phrase "surface

mining operations' is the operative jurisdictional phrase in
Article 6, the legislature's intent was clear. The consoli-
dation was intended to cover only those facilities covered

under Article 6.

The legislation was amended prior to passage in 1983 and the
powers, duties and responsibilities transferred to the Director
were those with respect to "all coal mines, preparations
plants, and all refuse and waste therefrom subject to said
Article 5A." This language is more akin to the language of
Article 5A which among other things, keys jurisdiction to
actions concerning: '"any mine, quarry, preparaticn plant, or
dispose of any refuse or industrial wastes or other wastes..."
W. Va. Code §20-5A-6(b)(6). Nowhere is the phrase "'coal mines,
preparation plants all refuse and waste therefrom subject to
said Article 5A" defined. .

Although changing the language in the statute, the lepislature
did not change the title to Section 43, still titling it

to consolidation of “'surface mining operations."

The Department of Natural Resources is proposing to define the
phrase "coal mines, preparations plants, and all refuse and
waste therefrom” to mean:




"Any point source covered under 40 CFR Part 434 and any
coal mine, coal preparation plant, coal preparation plant
associated areas, refuse pile, coal waste piles, or other
related activity required to have a permit under the CHA
and Article 5A of Chapter 20 of the Code, excluding any
sewage treatment facilities, bath houses, dredging
operations or the extraction of coal incidental to the
extraction of other minerals where coal does not exceed
sixteen and two-thirds percent of the tommage of minerals
removed for purposes of commercial use or sale."

In defining the operative phrase, the Department has also
included a definition of "coal mine' or 'mine," '"coal prepara-
tion plant" and "coal preparation plant associated areas.”
These three terms are defined to equate with the EPA terms
"active mining area," "coal preparation plant,' and “coal
preparation plant associated areas' under 40 CFR Part 434--
Coal Point Source Category--Effluent Guidelines. The Depart-
ment does so to ensure EPA approval of the consolidation which
is a prerequisite for the legislation becoming effective.

At the same time, the Department is mindful of the benefits
which consolidation can bring in the form of administrative
efficiencies and the scope of Article 5A jurisdiction being
broader than just point sources. (Indeed Article 5A lists a
point source discharge as only one basis for requiring permits.
See W. Va. Code §20-3A-5()({1)).

Consequently, we are proposing a definition which includes a
specific reference to activities required to have a permit
under both the EPA program and Article 5A while specifically
excluding facilities or activities such as sewage treatment
facilities, bath houses, dredging operations, and where coal
removal is incidental to other mining which are not covered
under Article 6 and are more properly regulated solely under
the provisions of Article 5A.

Consolidation Program.

Another important consolidation issue revolves around the
extent and method the Department will use to consolidate the
different programs. See §10C.07(b).

The statute requires that the regulations consolidate the
programs ''to the extent feasible.'' See W. Va. Code §20-6-43(b).
The feasibility of consolidation is a major issue because the
programs are not currently consclidated and coal facilities

are in many different stages of permitting before both divisions
and of varying compliance. For example, under the Arfticle
SA/NPDES program, at least three types of permits have been
issued: a State Water Pollution Control Act permit; a WV/NPDES
permit, and a Federal NPDES permit which the Water Chief has
"adopted' as an Article 5A permit. At the same time, there




are many Federal NPDES permits still being administered by the
U.S. EPA which have not been "adopted" as an Article 5A permit.

These different permits have different expiration dates which,
almost universally, have expiration dates different from the
Article 6 permits. This situation prevents major problems for
consolidation while also being a key reason behind the consoli-
dation. Because there could be at least three different
Article 5A permits for any one facility, which expire at
different dates, the administrative workload for everyone is
more than doubled. Managing this situation is the key to an
effective and efficient program. The Department's program for
consolidation is one which will effectuate consolidation over
the next several vears.

First, by providing the authority to consolidate and consider
applications jointly, the program will allow the Director
(through the Division of Reclamation) to consolidate current
applications. Thus, a facility requiring a permit under both
Article 6 and 5A, may have its applications consolidated and
issued jointly, if possible.

Permissive consolidation will provide flexibility to the
Department so that permits can be issued concurrently. This
step is essential for consolidation because it will lead to
Article 6 and DA permits which have the same expiration dates.

Of course, there are many permits currently in effect which,
somehow, must be phased in to a consolidated framework. The
Department's program will accomplish this by:

1. Allowing the Director to extend expired permits for up to
18 months to the date when the Article 6 permit expires.
(This 18-month period is statutorily set--See W. Va. Code
§20-5A-7(c).)

2. Allowing the Director to issue Article 5A/NPDES permits
for a duration of less than 5 years to reconcile its
expiration date with the Article 6 permit. There is a
possibility that a permit could be issued for very brief
periods of time, thereby necessitating a reissuance
application and its attendant costs. Consequently, we
have included a safeguard by which the Director carmot
issue a WV/NPDES permit whose expiration date is less
than 3-1/2 years for the sole purpose of consolidation
without the permittee's approval.

Secondly, it recognizes that new source applications be sub-
mitted and/or considered jointly. y

Finally, the consolidation program also requires that reissuance
applications be submitted with renewal applications for any
water program permit which expires within eighteen (18) months
after the expiration of an Article 6 permit.




New Source Issue

The new source issue for the coal mining point source category
has been confused and confusing for a long time. There are

two major affects of the new source determination. First, is
that a new source must meet the new source performance standards
promalgated by U.S. EPA under Section 306 of the Clean Vater
Act. These new source performance standards contain rore
stringent effluent limitations than those required for existing
sources.

The second major affect is that a facility who receives effluent
limitations based on the new source performance standards, has

a ten-year protection period under Section 306(d) of the Clean
Water Act.

Under the general NPDES regulations, a new source is defined
to be

"any building, structure, facility or installation from
which there is, or may be a discharge of pollutants the
construction of which commenced: (a) after promulgation
standards of performance under Section 306 of the Clean
Water Act which are applicable to such source, or (b)
after proposal of standards of performance in accordance
with Section 306 of the Clean Water Act which are appli-
cable to such source, but only if the standards are
promilgated in accordance with Section 306 within 120
days of the proposal.' See 40 CFR §122.2.

Since the coal mining point source category regulations have
already been promulgated, the definition of the new source
should be written to reference the appropriate date required
by the definition. However, the new source performance
standards have been promlgated by EPA several different times
throughout the past nine years. This raises the issue of the
"old new source'; that is, the coal mine or preparation plant
which was constructed and operated after promulgation of a
previous new source performance standard, but by the term of
the current regulations would not be subject to new source
performance standards.

EPA has apparently tried to reconcile this problem by creating
a different category of point sources called a 'mew discharger."
The Envirormental Protection Agency has also extended the ten-
year protection period to a new discharger.

The EPA definition of new discharger contains three érlterla
for designating a source as a "new discharger."

These are: the source did not comments a discharge prior to
August 13, 1979; the source did not receive a finally effective
NPDES permit for discharges at that site; and, the facility is
not a new source. The problem with this definition is that a




court case held that the new source date for the coal mine
category is September 19, 1977. (See Pemnsylvania Citizens
Coalition V. EPA, Third Circuit Court of Appeals, 14 EFC 1545,
March 20, 1980.)

EPA's definition of new discharges, therefore, creates confusion
because the dates do not coincide., In addition, EPA is plarming
to reduce the pollution control requirements for preparation
plants by changing the new source performance standard from a
zero discharge standard to allowing a treated discharge. (See
Settlement Agreement, National Coal Association V. EPA, Nos.
62-1929, 4th Circuit Court of Appeals, August 1, 1983.) This
means that "older' new sources must meet more stringent
standards than the "newer' new sources.

The Department's proposed regulations define existing sources
to be a source which commenced discharging prior to September
19, 1977--the date on which the Third Circuit Court of Appeals
ruled that new source performance standards applied. A new
source will be any source covered under 40 CFR Part 434 which
comienced construction after September 19, 1977.

An "older" new source meeting more stringent limits than will
be currently proposed, may apply for a permit modification
after EPA's regulations are finalized under 40 CFR Part
434.65. The Department is incorporating into its definition
of new source the ability to receive a modification.

A new discharger is defined consistent with the EPA definition.
Comments on this issue are particularly requested.

Abandomment Issue

EPA's regulations set effluent limitations commensurate with
the five year post-mining period under SMCRA. EPA did not
establish effluent limitation guidelines applicable after the
SMCRA bond release period, citing insufficient data and the
sufficiency of the SMCRA bond release program. While declining
to establish effluent guidelines nationally, the EPA preamble
stated:

"However, any point source discharge after bond
release does require a permit and will be addressed
on a case-by-case basis."

In a Fourth Circuit Court of Appeals case the court stated:
"Moreover post-mining discharges from a point source’ such as
these mines are illegal in the absence of an NPDES permit, the
conditions of which the owner of the property must meet."
(Webb V. Gorsuch, Mo. 82-1586, January 20, 1983, Slip. Op. at
3)

In its settlement agreement relating to NCA V. EPA, Supra,

EPA agreed to re-emphasize the need for an NPDES permit after




SMCRA bond release if the mine has a discharge. By the terms
of the Settlement Agreement, the following language is to be
in the preamble to EPA proposed regulations:

"IV. Post-mining Discharges

EPA's coal mining effluent limitations apply umtil
release of the bond required by SMCRA. Today's
proposal will not change that. However, in response
to a concern by one of the petitioners, the Agency
wishes to re-emphasize that post-bond release
discharges can be subject to regulation under the
Clean Water Act. If a point source discharge occurs
after bond release, then it must be regulated
through an NPDES permit under sections 301(a) and
402 of the Clean Water Act. If the responsible
party does not obtain a permit, then it is subject
to enforcement action by EPA under section 309 of
the Act and by citizens under section 505(a) (1) of
the Act. Appropriate effluent limitations would be
established in the NPDES permit for such a discharge."

NCA V. EPA, Supra, Settlement Agreement, Appendix B, page 9.

Of course, abandorment permits have been the law in West
Virginia for some time. See W. Va. Code §20-5A-5(b)(6). The
issue before the Department was when to require an abandomment
permit, i.e., when does abandorment tske place.

Several options appeared plausible. The first was to define
abandorment as occcurring after all bond release. This would
be after the EPA established post mining period and would be
equated with the EPA discussed "post-bond release discharges."

A second option was to equate abandorment with the Phase T
bond release.

A third option was to equate abandomment with the termination
of mineral extraction prior to reclamation. This would apply
to deep mines only.

The agency opted for proposing the third option. Options one
and two were not proposed because one purpose behind the State
law requirement of having a permit to abandon could be requiring
prior approval for all seals. Neither option one nor two

would accomplish that objective.

Option three, on the other hand, would require approval of the
seals before installation and is, therefore, proposed. For
surface mines, an abandorment permit will be issued along with
the Article 5A/NPDES permit to operate and discharge. The
Department will consider the Reclamation plan as the appli-
cation for a permit to abandon.




Public Participation

Public participation requirements under the CJA and SMCRA are
very different and pose a problem for consolidation. Under
the Article 6 program, the pexmit is publicly advertised with
a public coment period of fifty-one (51) days. Informal
conferences (the Article 6 version of a public hearing under
the CWA) must be held within fourteen (14) days notice.

The CWA program, on the other hand, calls for public comment
on permits lasting for thirty (30) days and public hearings
must be advertised thirty (30) days in advance.

Today's proposal tracks the Article 6 time periods and calls
for fifty-one (51) days public notice on draft permits and
fourteen (14) days notice for public hearings.

Enforcement

During the 1984 Legislative session, W. Va. Code 20-6-43 was
amended as regards the enforcement provisions. That section
now provides that these proposed regulations:

""...shall be enforceable by the director under the
provisions of article five-a, sections seventeen and
nineteen of this chapter, as though the regulations were
promilgated by the water resources board: Provided, That
the director's authority to enforce such rules and regu-
lations under article five-a shall not preclude the
director or any person from invoking the remedies other-
wise provided by article six of this chapter and shall
not preclude the director from enforcing the provisions
of this article."

The Department interprets this provision to mean that violations
of the proposed Article 5A/NPDES rules are enforceable under
either the provisions of Article DA or Article 6.

This interpretation is consistent with two facts. The first
is that the regulations we are proposing are promulgated by
the Reclamation Commission under Article 6 as an amendment to
the Article 6 regulations. Consequently, they are regulations
which can be enforced as regulations pursuant to Article 6.

Secondly, for the transfer of NPDES delegation to occur, the
regulations must be enforceable under the provisions of

Article 5A which has the necessary enforcement provisions for
NPDES delegation. Consequently, the regulations are enforceable
as though they were regulations promulgated by the Weter
Rescurces Board and therefore enforceable umder Article 5A.

In addition, the Department is proposing an enforcement
solution for the coal operations who are operating without
either a WW/NPDES, WPDES or Article 5A permit. The Department




is proposing that an "after the fact" permit will carry with
it an automatic administrative assessment of $2,000/month for
every month the coal mine operated. This administrative
assessment will follow the procedures of Chapter 20, Article
6, Section 17 and will apply only when a facility is operating
without any of the three possible water pollution control
program permits and the reason for not having a permit is due
to the permittee's own negligence or willful conduct.
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES

CHARLESTON 25308
JOHN D. ROCKEFELLER IV

' Governor October 18, 1984

WILLIS H. HERTIG, JR.
Director

RONALD R. POTESTA
Daputy Director

The Honorable A. James Manchin
Secretary of State

State Capitol, Suite 157-K
Charleston, West Virginia

25305

Dear Mr. Manchin:

Re: Filing of Approved Regulations -

Series VIl - West Virginia Surface
Mining Regulations; Section 10 -

Article S5A/NPDES Regulations

The Commission is filing with your office approved rules and
regulations relating to the consolidation of the State's

surface mining program and water pollution control program as
it relates to coal mines, preparation plants, and all refuse
and waste therefrom under Article 5A.

Please file these proposed regulations at your earliest

convenience.

L[ ]
Wil ; ig, Jr
Director
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STATE OF WEST VIRGINIA

QFFICE OF THE SECRETARY QF STATE

CHRARLESTON 25305

James R MCCaRTNEY
SECARCTARY QF STATEC

STATE REGISTER FILING

I, Willis H. Hertig, Jr. , Chairman

Name Title or Position

Reclamation Commission hereby submit to record
Department or Division '

in the State Register on 8 1/2" x 11" paper two (2) copies df
fx) proposed rules and regulations cencerning topics or

material not covered by existing rules and regulations;

{ ) proposed rules and regulations superseding rules and

requlations already on file;
( ) a notice of hearing;
{ ) findings and determinations;
kx} rules and regqulations; or

( ) other - specify ( . )i

This filing pertains to

Chapter 20

Article 6

Series Y] October 19, 1984
Date Submitted

Section 10

Page No.

Signaturd
Filing




DATE : SEPTEMBER 28, 1984
TO:

. FROM: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
SUBJECT: INFORMATION TO BE SUPPLIED TO THE COMMITTEE
RULES:

INFORMATION REQUIRED

1. Please give the citation of the statute which authorizes
your promulgation of these rules.

W. Va. Code §20-6-43(b)

2. If the statute under which you promulgated the submitted“‘
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:
(29Aa-3-5) ) .

a. Give the d&ate upon which you filed in the State
Register a notice of the time and place of a
hearing for the taking of evidence and a .general
description of the issues to be decided.

NA
b. Was the hearing held on the date scheduled and were
all interested parties permitted to be heard?
NA

c. On what date did you file in the State Register the
findings and determinations required together with
the reasons therefor?

C NA




For

Is the transcript of all evidence received preserved
and available for public inspection and copying?

NA

all rules promulgated:

When did you file the rules in the State Register
together with notice of a hearing time, date and
location? (29%A-3-5)

Filed May 8, 1984; hearing set for June 8, 1984

Did you give at least 30 days notice and nbo more
than 60 days notice? (29a-3-7) _ ;

Yes

.

What other notice, including advertising, did you
give of the hearing? (29A-3-5)

Press release to wire services--attached.

Was the hearing held on the scheduled date? If
not, why not?

Yes

Was the opportunitv given for all interesthd parties
Lo subait data, objections, suggested amendments,
Views, svyidence or arguments?

Yes

List all persons who appeared at the hearing and what
type of comment they made about the proposied rules
(for, against, suggested and amendments). : Please
attach a copy of the minutes of the hearing.

Attached




h.

" Act.

On what date did you file in
notice of your action on the

with the text of such rules?
gngbWth
» 1984

the State Register
proposed rules together

Are your proposed rules for the purpose of
implementing a federally subsidized or assisted
Pingram? If so, give details of the program.

Yes. To regulate water discharges from point sources

. into navigable waters as required by the Federal Clean Water ~

What will be the economic impact of these proposad
rules on: (i) those persons directly affected by the
operation of these rules and (ii) the general nublic?

.

Rules concern the transfer of an existing program from one DNR

Division to another. Do not expect significant difference in

economic impact except what is realized by administrative

efficiency and better implementation of the program.




j- What are the additional costs to your agency for
administering these rules? .

Should not be any additional costs; rather Department

expects cost savings.

secretary.

(Please attach additional sheets if necessarv)
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. STATEMENT OF ECONOMIC IMPACT OF PROPOSED RULES OR REGULATIONS

Agency W. Va. Reclamation Commission

Rule No. 20-6; Series VII, Sectjon 10 Subject_ WV/NPDES Program

1. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

Expect reduced costs on State government by consolidating
two programs. '

B. Economic Impact on Political Subdivisions; Specific industries;
Specific groups of citizens.

Expect reduced costs due to oné-stop permitting process.

C. Economic Impact on Citizens/Public at Large.

No impact expected. : _ -

Date - orRereh 10/11/§Y Agency W. Va. Reclamation Commission

Signature of Authorized Representative
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OFFiLL o4 Lintbiygg
STATE OF WEST VIRGINIA ® DEPARTMENT OF NATURAL R,EgOHRCES »® CHARLESTON 25305

Wwillis H. Hertig, Jr., Director

FOR RELEASE: May 25, 1984 ®hone: 304/348-3381

TRANSFER AND CONSOLIDATION OF WATER POLLUTION CONTROL PROGRAM

NOTICE OF PUBLIC HEARING ~

TRANSFER AND CONSOLIDATION OF WATER POLLUTION CONTROL PROGRAM

The West Virginia Reclamation commission filed proposed rules and reg-
ulations with the Secretary of State in the State Register May 7, 1984, con-
cerning the transfer and consolidation of the water pollution contr$l program
(Article 5A/NPDES) into the reclamation progranm.

Comments from the public will be accepted until the close of business
Friday, June 8, 1984, or‘until the end of a public hearing scheduled to begin
at 7:00 p.m. on that déte. :

Copies of the proposed rulemaking filing can be obtained from the Director's
Office, Department of Natural Resources, by contacting Ron Shipley; 304/348-2754.

### 4 :

NOTICE OF PUBLIC HEARING

The West Virginia Reclamation Board of Review will hold a site viewing
an& hearing on the Appeal of Elizabeth Meredith and Eleanor McGinnis v.
Willis Hertig, Jr., concerning Omega Mining Company, Inc., SMA No. 1265 on
Tuesday, June 12, 1984.. Participants in the site viewing will meet at the
Ramada Inn in Morgantown, WV at 8:30 a.m. and depart from there for the site
viewing. The hearing will immediately follow the site viewing at fhe Northern

Division Office of the West Virginia Department of Mines, 300 Scott Avenue, .

Morgantown, WV.

##HEH




ATTENDANCE LIST

For Public Hearing on Proposed Reclamation Commission Regulations
relating to Article S5A/NPDES Transfer and Consolidation.

Name ‘ Representing : Desire to give oral
comment )
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PUBLIC HEARING CONCERNING
PROPOSED REGULATIONS CONSOLIDATING
ARTICLE 5A AND ARTICLE 6

Good afterncon. My name is Ron Shipley. I am Special Assistant toithe
Director of the Department of Natural Resources, and 1 would 1like to caﬁ1
the public hearing to order. This public hearing is on proposed Reclamation
Commission regulations relating to the Article 5A NPDES transfer consolida-
tion regulations. There is an attendance 1ist at the door, and I would
appreciate it if you would sign this sheet. I note that beside myself ‘there
are six others sitting in the room. The comments we will receive todaj are
part of the public notice and further comments can be given until the end of
the public hearing or at the close of business today, whichever is later. At
the same time, I would like to announce that in putting out a press reiease
on this hearing, there was a clerical mistake and a press release was ﬁailed
across the State announcing a public hearing today at 7:00 p.m. So we will
hold a second public hearing tonight at 7:00 and public comment will bé
received until the close of that public hearing. At this time, I wou]é like
to call upon anyone who would like to make an oral statement. So far,_there
is only one person that has indicated that they would like to make a s%atement.
That is Mr, Gary Orr.

Mr. Orr: Basically, you have a revision to the proposed regulations to
exempt dredging and bathhouses. [ find no provisions in the law that allows
you to make exemptions on these, on specifically dredging--I did not check
with bathhouses. Basically, you need to take the proposed regulations’as
per the law, instead as per what you would like to do.

Ron: Is there any other statement you would like to make on that?j If
not, are there any other statements anyone else would like to make? I

hereby declare the public hearing closed.



PREAMBLE TO APPROVED REGULATIONS
CONSOLIDATING THE ARTICLE 5A AND ARTICLE 6 PROGRAM

WHAT: This constitutes the agency's response to comments and
explanation for approving regulations which will consolidate the
water polilution control program under Article 5A with the surface
mining and reclamation program under Article 6 of Chapter 20 of
the Code of West Virginia.

BACKGROUND: During the 1983 legislative session, legislation was
enacted allowing the Director of the Department of Natural Resources
to consolidate the current water pollution control program under
Article 5A, Chapter 20, with the Article 6, Chapter 20 Reclamation
program. |t was amended during the 1984 session. This legislation,
which is codified at West Virginia Code, Chapter 20, Article 6,
Section 43, accomplishes consolidation by transferring all the
powers, duties, and responsibilities of the Chief of the Division of

‘Water Resources to the Director. Such legislation, however, is not

effective until the Governor signs a proclamation stating that the
United States Environmental Protection Agency has granted its
approval to the partial transfer of the Federal National Pollutant
Discharge Elimination System Program (NPDES) to the Director.

The purposes behind consolidation include:

One-Stop Permitting and Coordinated gEnforcement: By consolidating
the two programs, the Department provides one-stop shopping for
permits required under both the Water Pollution Control and the
Surface Mining and Reclamation Acts. Currently, these permits are
issued by two separate Dlvisions, who operate under two separate
statutes and two separate set of regulations, by two separate
permitting groups, and are enforced by two separate set of field
inspectors. Consolidation will allow the Division of Reclamation
Field Inspectors to enforce both Article 6 and Article 5A require-
ments. This consolidation should provide benefits to the industry
in the form of less paperwork, and consistent regulatory and
enforcement signals from the agency.

Administrative Efficiency: By consolidating the programs, the agency

will need only one group of permit reviewers to examine the applica-
tion for a facility, one set of regulations, and one enforcement
group. This will make better use of the existing resources within
the agency.

Less Confusion Among the Public: By consolidating the two programs,
the public will only need to deal with one DNR Division, one public
notice procedure, and the local inspector of only one Division.

Better Environmental Results: Consolidation will bring better

environmental results, as well. The field inspection staff of the
Division of Water Resources, for example, is spread out among many
different point sources. A staff of approximately 30 inspectors
must examine all the sewage discharges, all the industrial waste
discharges, solid waste facilities, and discharges from coal




i,

operations. By consolidating, the Division of Reclamation will
inspect all coal sources (which will not Include dredging} with
their inspection forces which number approximately twice the Division
of Water Resources' inspection forces. This means that the thirty
inspectors from the Division of Water Resources will lose a sub-
stantial portion of their workload, which they can then devote to
the other discharges within their jurisdiction, that is, sewage,
industrial wastes, and solid waste. In addition, permit reviews
will be consolidated, thereby eliminating conflicting requirements
which the two programs occasionally produce. Finally, the water
pollution control provisions of Article 5A will be enforceable by
the provisions of Article 6, as well as Article 5A. Article 6
enforcement authority is, in some ways, more effective than the
authority of Article 5A.

EXPLANATICN: When the proposed rules were published, several issues
were highlighted and explained. These included: (1) Scope of
Consolidation; (2) Consolidation Program; (3) New Sources |ssue;

(4) Abandonment l|ssue; (5) Public Participation and (6) Enforcement.
This preamble will explain the decision contained in the approved
regulations as well as other issues which arose during the comment
period.

A. Scope of Consolidation

The proposed regulations proposed a scope of consolidation
which, among other things, did not include sewage facilities
associated with coal mines, preparation plants, and all refuse
and waste therefrom as well as dredging operations. Several
commenters suggested that both associated sewage facilities
and dredging operations be included in the transfer and
consolidation.

The approved regulations include associated sewage faci]ities
but do not transfer Article BA jurisdiction for dredging !
operations. The reason for this decision revolves around the
benefits of consolidation and the current regulatory scheme
for dredging operations.

As noted in the preamble, the legislative history concerning
the scope of consolidation is confusing. |1t appears, however,
that the legislature was seeking economic, administrative, and
environmental benefits from the consolidation legislation.
These benefits can be further realized by including associated
sewage facilities in the transfer and consolidation; no such
benefits could be realized by including dredging operations$.

As regards sewage facilities, it appears that a majority of

the ''surface coal mines' under Article 6 have sewage facilities
associated with them. WV/NPDES permits for these facilities
are required and, by not including associated sewage facilities,
the goal of ''one-stop shopping' is not as completely realiged.
Secondly, by transferring Article 5A authority, the Department
of Natural Resources will be able to use its field inspectbrs



more efficiently by eliminating the need for & Division of
Water Resources inspector to travel to the mine facility.
Unless sewage facilities are included in the transfer, this
more efficient use of Department inspectors will not be as
fully realized.

Dredging operations, on the other hand, are not amenable to
the same administrative efficiencies. First, two federal
agencies regulate dredging operations under the Clean Water
Act. The U.S. EPA must issue an NPDES permit for land based
point source discharges. The U.S. Army Corps of Engineers,
under Section 404, issues a Clean Water Act permit for barge
based discharges. The State has assumed primacy of the NPDES
program but not the Section 404 program. Consolidation of
the Article 5A and Article 6é program, therefore, could not
produce a one-stop permitting program.

In addition, on the State level all coal dredging operations
need a license from the Public Land Corporation. Therefore,
any coal dredges will need two State authorizations, in
addition to the Section 404 federal permit.

Secondly, the Division of Reclamation regulatory program is
devoted almost entirely to the federal SMCRA program as
reflected in Article 6. Currently, they do not issue permits
for dredging nor does Article 6 contemplate such permits. All
of the provisions address land based mining. For example,
operators must return tand to ''approximate original contour''
and revegetate the area--both concepts which address the
relatively stable terrestrial environment. Therefore, to

accept such a transfer of authority, the Division of Reclamation
would have to create a program and acquire the necessary
expertise. Finally, because the Division of Reclamation does
not regulate dredging, the Reclamation Division inspectors and
Water Resources inspectors are not making separate inspections
as they currently do for deep mines because of dual jurisdiction.

Consolidation and transfer of the dredging program, therefore,
will not accomplish the perceived benefits of the legislation.

Consolidation Program

In the preamble to the proposed regulations, the consolidation
program was discussed. The preamble explained that the con-
solidation program generally was permissive consolidation for
current operations and DNR would exercise its authority to
alter permit expiration dates to facilitate consolidation.
Only minor changes were made to the proposed regulations
consisting of clarifications and no further discussion is
needed.




New Source lIlssue

In the preamble to the proposed regulations, the concept of
new sources, new dischargers, and existing sources was discussed.

Several comments were received on this topic. EPA in particular
said that the State had "misconceptions regarding the federal
program.’ To correct that misconception, we hereby offer

EPA's clarification as submitted to the State. !

"For general purposes, EPA has defined '"new source't

to be essentially a facility the construction of which
began after the promulgation of an applicable new
source performance standard or after proposal of such
standard but only if promulgated within 120 days.

The ''new discharger'' category was created to pick up
those new facilities which were in essence ''new' since
construction began after promulgation of a NSPS but
did not meet the definition of new source because the
regulation was not promulgated within 120 days. The
new discharger provision, accordingly, was not created
to deal with the '"old" new source problem, as is the
State's understanding, but to deal with the definition
of new source. However, for purposes of the coal
mining point source category a '‘new source coal mine"
means a coal mine the construction of which commences
after the proposal of a NSPS if subsequently promul-
gated whether or not promulgated within 120 days.
Thus, the problem addressed by the new discharger
category does not exist under EPA's new source coal
mine definition. ({(emphasis supplied)

‘"“When EPA issues a NSPS for the coal category, that
standard defines new source coal mine, for purposes of
the applicability of that standard, to be those facilities
commencing construction after the date of the proposal of
that standard. Thus, the current NSPS applies only to
those coal mines the construction of which began after
May 29, 1981. |t does not apply to ''old'" new sources
which were ''new sources'' under EPA's prior NSPS proposed
in 1977 which the current NSPS replaced. Pennsylvania
Citizens Coalition v. EPA struck down EPA's 120-day
promuigation requirement only for coal and set 1977 as
the new source date only for the NSPS in effect at that
time. A new NSPS has been promulgated since then and the
proposal date was May 29, 1981.

""In 1light of the preceding, there is some problem

with the State's definitions of new and existing sources.
The State has set September 19, 1977 as the trigger
date for a new source. Since it appears as though the
State intends the 1977 date to be the trigger date
indefinitely and not to be changed as new NSPS are
promulgated, '"old' new sources after that date would

be arguably be subject to each NSPS which may be



promulgated down the line, once their protection

period expires. Under EPA's regulations, however,

since the trigger date in the definition of new source
changes with each new NSPS promulgated to reflect the
proposed date of the NSPS, once the 10-year protection
period ends, the source is no longer a ''new source'
under a subsequent NSPS and therefore is not subject

to new NSPSs. Although the State's program as it

stands would be more stringent than the federal program,
it is doubtful the State intended this result.

UThus, the State should insert either the date of May 29,
1981 as in EPA's current NSPS as the trigger date

for a new source or insert "'after the date of promul-
gation of a NSPS or of the proposal of a NSPS which

is subsequently promulgated! in place of after
"September 19, 1977.'' The latter change would be
preferable since it would not require any changes as
new N5P5s are promulgated. The definition of existing
sources should then be deleted since those facilities
which are not new sources would automatically be
existing sources. (''New discharger' would be inappli-
cable hecause of the lack of the 120-day promulgation
restriction in the State's definition of new source.
Accordingly, the new discharger definition and
references to new dischargers can also be deleted.)"

We have adopted EPA's suggestion and (1) deleted the phrase

""new discharger" and all references thereto and (2) have
substituted EPA's suggested language in place of the date
September 19, 1977. We have, however, retained the definition
of existing sources but modified it tc mean only that an

existing source is not a new source.  In this way all dischargers
can know which classification they fall into.

Abandonment lssue

The key issue discussed in the preamble concerning the abandon-
ment issue was when to declare that abandonment was occurring
and to limit a permit to abandon to only deep mines. For
surface mines the regulations declared that the initial WV/NPDES
permit would be a permit to abandon.

Comments were received questioning the proposed practice of
treating the initial WV/NPDES permit for surface mines as a
permit to abandon.

The issue is a complicated one since, under W. Va. Code
§20-6-13(b) (16), surface mines have ''contemporaneous' reclamation
responsibility. This means that one portion of a surface mine
may be backfilled before another. In analyzing this problem,

the Department recommended that equating the Phase |l bond
release under DR Regulations Section 4l requires, among other




things, that the quality of water coming from that site be
evaluated and requires the filing of an application and public
notice procedures. Thus, the Phase || bond release procedure
addresses two key issues of granting a permit to abandon:
water issues related to abandonment and public notice procedures.
The approved regulations therefore, define an application for
abandonment of a surface mine as the application for Phase 11|
bond release and the permit to abandon will be issued with the
Phase |l bond release using existing public notice procedure.
The definition of the term '"abandonment' in 10A.01 was deleted
because it related only to deep mines and, based on the new
abandonment program, was no longer necessary.

Public Participation

In the preamble to the proposed regulations the timetable of
Article 6 public notice and hearings was proposed. Several
¢comments were received objecting to the fourteen (14) day notice
period for public hearings. Indeed EPA informed the State that
the fourteen {14) day notice period was less stringent than the
federally required thirty (30) day notice period for hearings.

The approved regulations call for 30 days public notice on
WV/NPDES permits and 30 days public notice for public hearings.
We expect some initial confusion over the public right to
comment because the legal advertisement publicly noticing the
WV/NPDES permit will contain two comment periods--30 days to
comment on the WV/NPDES permit and 51 days to comment on the
Article 6 permit.

At the same time, it is the Department's desire to hold any
public hearings and informal conferences on the same day.
Because of a thirty day (30) notice requirement for the WV/NPDES
hearing, and the requirement W. Va. Code §20-6-20(b) to hold

the informal conference within 21 days after the close of the

51 day public comment period, the Director will have to decide
whether to hold the WY/NPDES public hearing before the Article 6
public comment is concluded. The approved regulations requiire
the operator to provide a copy of the legal advertisement before
the end of the 30-day WV/NPDES comment period to aid the
Department in scheduling any potential public hearings/informal
conferences. :

Enforcement

In the preamble to the proposed regulations the enforcement
procedure and mechanism was explained. 0Only minor changes were
made to 100.01. However, the after-the-fact permitting section
was deleted based upon protest by EPA, comments received, and
the Division of Reclamation. The Division of Reclamation argued
that sufficient authority already exists to adequately enforce
for this violation. ' '



ATTACHMENT 1

The following pages contain a summary, in tabular form, of comments
received by the Commission on the proposed West Virginia Surface Mining
Regulations =Section 10 ~Article 5A/NPDES Regulations filed with the Secretary
of State's Office on May 8, 1984, and the Commission's responses to those

comments.

The comments and responses are organized into General Comments, EPA
Comments on Specific Regulatfons, EPA Comments on Omitted Provisions, and
Comments by Others. EPA'a comments are further subdivided into comments by

Washington, D.C. Headquarters (H) and Region III, Philadelphia (R).

On August 8 and September 26, 1984, EPA published a final rulemakings
which modified several NPDES regulations (see 49 FR 31840 and 37998). The
Commission received a comment urging it to adopt proposed EPA regulations into
this rulemaking package. When the EPA rulemaking was finalized during our
examination of comments, the Commission decided it could adopt many of the
recently finalized EPA regulations. The EPA changes to the regulations,
therefore, were reviewed and adopted where appropriate. The Reclamation
Commission, however, did not make all the changes which will be required for
EPA consistency, since EPA either did not adopt what they originally proposed
or the Commission did not have enough time to study EPA's changes and finalize
their regulations in time for this year's Legislative review. Some of these
regulationa, therefore, will need tc be proposed next year in order to meet

EPA's one year deadline for regulations changes. A summary of these regulation

changes is provided in this attachment,
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GENERAL COMMENTS ON WV/NPDES REGULATIONS

PAGE 1

COMMENT

RESPONSE

The State has no mechanism for the issuance
of "area-wide" permits. "Area-wide"” permits
were developed by EPA to cover any and all
point source discharges created in an area
rather than just those in existence at the
time a permit application is submitted.

This concept would facilitate long range
planning by coal companies with some cer-
tainty that new discharges in the area would
be permitted.

"Area-wide  permits are a form of general
permit and, therefore, are allowable under
these regulations. The State, however, may
not operate an "area-wide” permitting program
in the same manner as EPA. This permitting
mechanism will be considered further, but for
the purposes of promulgating regulations
specific mention of "area=-wide™ permits 1is
unnecessary.

The permit application package required by
these regulations should be streamlined by
utilizing applications (DR-4) already on file
with the Department rather than have the
applicants unnecessarily duplicate material
already in the Department's files

The Department hopes to achieve a stream-
1ining of application procedures through the
transfer and consolidation of the Article 6
and S5A programs. To this end, the Department
has adopted a modular NPDES permit applica-
tion form, The Department will review DR-4's
which are on file and use them to the extent
that they provide sufficient information

and either request updating of information
previously supplied or a new DR-4 where
necessary.

Modify regulations at 10D.05(b) and 10E.02
so that permittees would not have to submit
a "full-blown" applications for reissuance.

In regard to not requiring 'full-blown'
applications for reissuance, it is the
Department's understanding that the material
required in 10D.05(b) (which parallels EPA's
requirements In 122.21) is necessary for
existing sources and consequently for
reissuance situations.

These regulations should be consistent

with EPA issued NPDES permits which do not
require monitoring of discharges after grade
release,

The provisions of an adopted NPDﬁS permit may
control pursuant to 10C.06. Therefore, the
NPDES permit may be controlling.

Many provisions of the WV/NPDES
regulations are based on EPA regulations
which have been withdrawn, are under liti-
gation, or may be changed. Should adopt
those which have been proposed.

The State has reviewed and adopted changes
from the September 1, 1983, August 8, 1984,
and September 26, 1984 EPA final rulemaking.
Certain changes to the EPA final rulemaking
have not yet been made in the State's regula-
tions because EPA adopted provisions
different than they had proposed. See Pages
14 to 18, The State has one year to propose
and adopt such changes. See 40 CFR $123.62.

EPA HEADQUARTERS: The WV/NPDES regulatiouns
do not contain conflict of interest provi-
sions equivalent to 40 CFR 123.25(c).

Such a conflict of interest provision is
unnecessary because WV Code, Article 20-6-40
is a conflict of interest provision equiva-
lent to 123.25(c) for the Reclamation Divi-
sion employeces., The Water Resources Board

equivalent conflict of interest provision is
in 20~5-3




EPA HEADQUARTERS COMMENTS ON "OMITTED" PROVISIONS ' PAGE 2

"OMITTED" PROVISION RESPONSE
122.21(£)(8): Information Requirement - Requirement redundant with IDO;OS(a)l and
A brief description of the nature of the because all operations are coal mining
business. related. '

122.7(b)-(d): Confidentiality of Information] WV Code, Section 20-5A-6 and the Freedom of
(There 1s no (d)) Information Act, WV Code, §29B-1-1 et seq.,
are equivalent to 122.7(d) & (e) and regula-
tions imcorporate State FOIA, Section 105.06.

122.28(b)(2)(A) & (F): General Permits - Provision incorporated. See specific
(A): An individual permit is required copmenta at 10L.02(b).

because a discharge is a significant contri- '
butor of pollution. (F): Requirements in
paragraph (a) of 122.28 are not met,

122,44(d)(2): Water Quality related Provision incorporated, See specific
Effluent Limits under Section 302 comments at 10F.02(c).

122.44(1)(1)(1): The mass for each pollutant| Provision is unnecessary because the coal

limited in the permit mining effluent limitation guidelines -
40CFR Part 434 - are not expressed in terms
of masa,

122.44(1)(1)(1v): Approved test procedures See 10E.11(a).
for analyses of pollutants.

122.44(p): Coast Guard Provision not applicable to :transferred
WV/NPDES Program for coal mining operations
since dredging operations a#e not tranaferred

124,8: TFact Sheet See 10K

123.25(c): Conflict of Interest Provsion See 20-5~3 for Water Resources Board and
20-6-40 for Division of Reclamation employees

123.27(c): Enforcement Authority - Civil Provision Incorporated.
Penalty shall be appropriate to the See 100.01(b)
violation

124.10(a)(1)(1ii): Public Notice that a See 10J.02(d)(1)(A)

draft permit has been prepared.




EPA HEADQUARTERS COMMENTS ON “OMITTED"” PROVISIONS PAGE 3
"OMITTED" PROVISION RESPONSE
.124.10(2)(1)(1:()‘: Methods - Notice to any No regulations at 124.10(C)(1)(ix). Believe

unit of local government having jurisdiction
over area where facility ie located.

the citation should have been to 124,10(C)(1)
{(iv). Notice will be given to Division of
Water Resources. See 10J.02(d)1.B.

124.10(c)(2)(1): Methods — Notice of
general permits in Federal Register

Notice of general permit in Federal Register
is for FPA issued permits only and is not
applicable to State programs; General permits
must be publicly noticed in accordance with
10\].02((:)

124.10(d)(2): Methods - Name and address of
permittee,

See 10J.02(e)1.B.

124.10(c)(3): Legal Notice

See 10J.02(C)

124.,10(d)(1)(ix): Contents: Any additional
information necessary or proper

See 10J.02(e)1.G.

124.10¢d) (1) (vii):
Description, etc,

Contents: General

See 10J.02(e)l.F.




EPA COMMENTS ON SPECIFIC REGULATIONS PAGE 4
REGULATION COMMENT RESPONSE
10A.03 H: Regulations must be effective prior| Regulations will be effective

Effective Date

to approval of program delegation

in accordance with 40 CFR
123.23(a) at the time of
program approval,

10B
Definitions
{General)

H: Wants Director, Perason, and
Pollutant defined.

Comment rejected. Definition
of Director is unnecesseary.
Statutory definition of person
is lengthy and confusing. In
defining pollutant, must still
refer to Articlei5A which
defeats the purpése of defi-
nition.

10B.18
“Draft Permit”

H: Suggests that the definition be
similar to 122,2 definition. 122.2
states that notices of intent to ter-
minate or deny a permit are “types” of
permits, and that denial of requests
for modification, revocation and re-
issuance, or termination is not a draft
permit.

Comment rejected. To incorporate
comment would be redundant.
104.01(b) indicates that a denial
of requests for wmodificatiom,
suspension, or revocation is not
a8 draft permit, 10H.04 indicates
that a notice of intent to revoke
is a type of draft permit.

10B.31
“New Discharger”

R: Regulation okay, but different.
10B.31 is more stringent than Federal
definition at 122.2.

Definition deleted because un-
necessary. The State will
recognize only two categories of
sources ~ new and existing.

108,32
“New Source"

H: Disagrees that 9/19/77 should be
the new source determination date.
Wants “"after the date of promulgation
of a NSPS which is subsequently promul=-
gated” substituted. Wants State to
examine definitions of facility, acti-
vity, equipment, and clarify their
consistency with 122.2 and 122.29.
Delete the reference to 434.65 because
it is not yet promulgated,

The new discharger definition and
category has beeh deleted from
these regulations, Have incor-
porated the EPA proposed language
for the new source determination
date. Have examined the defini-
tions of facility, activity,
equipment, and find they are con-
gistent with Federal definitions.
Changed reference to 434.65 to
new subsection 10L.03, Modifica-
tion of NPDES permits for new
sources. Incorporated new source
criteria that were published in
EPA's September 26, 1984 final
rulemaking.

Comment Incorporated.

10B.38 R: A proposed permit must be sent to

"Propoaed EPA for a review; not "may be" as

Permit"” stated in 108.38. ‘

10C.02(h) H: Reg must be deleted because the The State does mot intend to
Prohibition State must be able to permit an issue permits to indirect dis-

Against Issuing
a NPDES Permit

indirect discharger, even if the State
permits only the treatment facility.

o

chargers. See 10C.02(h)




EPA COMMENTS ON SPECIFIC REGULATIONS

PAGE 5

REGULATION

COMMENT

RESPONSE

‘IOC.OS(a)

Duration and

Transferability

of permits

R: Finds 2nd 1line misleading.
Suggests that "may vary” be changed to
"ghorten”.

Comment Incorpotrated.

10C.05(c)
Tranafer of
Permits

H: Wants clarification that permits
can only be transferred to owners or
operators. Also, indicated that trans-
ferring permits to any person might
find a permit transferred to somecne
not a proper signatory under Federal
regulations.

R: "Person” can be any one and
therefore is less stringent than
Federal regulations, Suggests that
“operator” be substituted for “person”.

Comment Incorporated.

Comment Incorporated.

100.07(a)
Transition

H: Should cite Article 5A in addition
to 10I concerning draft permits in
public notice on effective date of
regs.

Comment Incorporated.

10D.02
Responsible
Party Applies

H: Must always require at least the
operator to get a permit although an
owner may also be bound by the permit,

Comment Incorporated.

10D.04(a)
Time to Apply

R: Opinion is that 120 day time frame
to reapply is less stringent than
Federal 180 day requirement, but wants
to defer to headquarters for final =
decision.

Comment rejected. 180 day time
to apply period of 122,21(c) is
not a state requirement for pro-
gram delegation. See 123.25(a)(4)
Citation to 122.62(b)(2) which
EPA provides seems irrelevant.

10D0.05(a){(6)
Topographic Map

H: 1000 ft, beyond site should be
changed to 1 mile.

Comment rejected. Current NPDES
delegated program requires less
than ] mile, The 1000 ft. re-
quirement provides sufficient in-
formation for permit issuance in
West Virginia.

10D.05(b)6{A)2
Effluent
Characteristics

R: Doesn't think that an automatic
waiver for sewage parameters is a good
idea. Suggests that applicant must
request waiver.

Comment Rejected. EPA final
rulemaking on September 26, 1984
allows the Director to gramt a
waiver for sewage parameters for
an entire industry sub-category.




EPA COMMENTS ON SPECIFIC REGULATIONS PAGE 6
REGULATION COMMENT RESPONSE
10D.05(e)3 H: Suggests that State delete (e)3 This section has been modified tb
Discharges into | because a demonstration that a source eliminate the reference to
Noncomplying meets variance requirements is not variances. However, the demon=~
Waters relevant to a determination whether or | stration for alternate water
not & new source can discharge into quality based on effluent limits
noncomplying waters. has been retained
R: Since Federal regulations do not Same response
contain variances in this section
the State's regulations are too broad.
10D.07(a)1B H: An attorney-in-fact with appro- Comment Incorporated.
Signatories to priate authorization may only sign
Applications reports under Federal regulations.
10D.07(d) R: Federal regulations require that Comments Rejected.
Certification a signatory personally examine permit 10D.07(d) is identical to
applications and reports. Region Federal language .as revised
suggests that this requirement be 9/1/83.
incorporated since the certification
doesn't explicitly require a signatory
to personally examine applications and
reports.
10E.01(c) H: Insert 307. Inserted.
Duty to Comply
10E.04 Rt Suggests that "steps to correct” Inserted,

Duty to Mitigate

be inserted. "Steps to correct”
differs from the "duty to mitigate or
prevent”,

10E.11(h)
“Rigging”
Monitoring
Devices

H: Wants penalties spelled out and
AG opinion on State's ability to impose
penalties for this type of violation.

Comment Incorporated.
opinion will address.

AG's

10E,13(d)2
Immediate
Reporting

R: Won't decide whether "immediate” is
more stringent than "within 24 hrs.”,
Suggests "within 24 hre.” inserted.

Comment Incorporated.

10E.13(a)
Reporting
Requirements

H: Qualification that changes which
may affect the "nature or quantity of
the discharge” should be deleted; not
in the Federal Regulationms.

R: Won't decide whether 30 days is
more stringent than “as soon as possi-
ble” therefore wants "as soon as
possible” inserted.

Comment Incorporated

Conment Incorporqted




EPA COMMENTS ON SPECIFIC REGULATIONS

Net Limitations

substituted for "permittee”.

PAGE 7
REGULATION COMMENT RESPONSE
.ﬁ)F.OZ(c) H: Regulation doesn't specifically Comment Incorporated.
Effluent address water quality related effluent
Limitations limits under §302. Should include,.
10G6.07 R: Suggests that ”dilchargef“’be Comment Rejected. Although

Federal regulations use dis=-
charger net limitations are only
allowed for permitted discharges,
therefore, permittee 1s more
appropriate.

10H.02(c)1{I) H & R: This minor modification is too | Regulation modified to restrict
Minor broad, must conform with Federal minor modification to causes
Modification regulations. which do not affect the quality
quantity of discharge.

10H.02(c)2C(3) H: Notice is not enough. Must provide| This regulation has been deleted
New Regs or a comment period and opportunity for because there is no similar pro-
Judicial public hearing. Any notice should vision in Federal regulations
Decision reference the specific permits to be and the state could not develop

modified. a regulation which would meet

EPA objections.

R: In addition to general public Same Response.

notice the permittee must be notified

individually,
10H.02(c)2C(2) H: Interprets this reg to say that Suggested language incorporated
Judicial for Judiclal Decisions a modification
becision can be made only if a permittee

requests it and not if the State wants

to initiate a modification. Alternate

language 1s suggested.
10H.02(2)M H: Modification of a permit without Regulation deleted.
Emergency prior public notice is inconsistent
Modifications with Federal regulations. 122,62(a)4

even requires formal modification pro-

cedures for acts of God, strikes, and

other events beyond the permittee's

control, A 10 day comment period or

after the fact comment period is un-

acceptable. Suggests that reg be

deleted.

R: Concurs with headquarters.
101.02(a)(2)8 H: Finds 14 day notice for a public Comment Accepted. 30 days pro-
Public Notice hearing inadequate. vided.
101.02(d)1A H: Insert Advisory Council on Historic| Imserted.

Public Notice

Preservation,
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EPA COMMENTS ON SPECIFIC REGULATIONS PAGE 8
REGULATTON COMMENT RESPONSE
101.02{d)1C H: Insert "knows' after Director Inserted.
Public Notice in 1st line.
101.02 R: A copy of the draft permit and Comment Incorporated. See
pParagraph on permit application must accompany 10J.02¢(d)(3).
Page 10-71 the fact sheet.
]
10L.02(b) H: State must have the authority to First comment rejected; storm

General Permits

igsue an individual permit to a storm
pewer significant contributor and sites
that aren't covered in 10L.0l.

sewers not subject to program,
Division of Water Reaources

will retain jurisdiction. Second
comment incorporsted. Sites not
covered in 10L.0l will be per-
nitted individually.

10N.01 H: ~“state Act” includes both Article Comment Incorporated, "State Act”
Enforcement 6 and 5A. Article 6 penalties may be deleted and the regulation has
(General) less severe than Article 5A's penal- been clarified to make Article
ties. State must provide assurance SA provisions applicable.
that minimum and maximum penalties o
under Article 5A will be imposed.
108.01 H: sState must include an appropriate= Specific penalties have been
Enforcement ness of penalty clause, deleted. Comment Incorporated.
10N.03 H: State must make clear that the Regulation deleted
After the Fact after the fact penalty is in addition
Permitting to other penalties.

R: Amount of fine is less stringent.
than Federal regulations. As long as
this fine is in addition to other
penalties the region has no problem
with the reg.

Regulation deleted




COMMENTS BY OTHERS

PAGE 9

REGULATION

COMMENT

RESPONSE

10B.10
“Coal Mines”

Sewage treatment facilities and
dredging operations should not be
excluded from these regulations.

pefinition is not consistent with the
SSCMRA because there are no exemptions
for mine offices, supply areas, parking
lots, etcs.

Have included sewage treatment
facilities and bathhouses in thé
regulations, Have not included
dredging because the recovery
process, equipment, mode of oper«
ations i3 not within DR exper-
tise :

Have wmade a minor change to the
definition which improves con-
sistency with the SSCMRA

10B.12 Definition is not consistent with Have modified definition to be
"Coal Prep EPA's at 40 CFR 434. consistent.

Plant"”

10B.32 Delete the fifth factor for new source Fifth factor deleted.

“New Source”

determination to be consistent with
settlement agreement.

108,34 Definition of owner when taken with Comment congidered, but discus~
"Owner" definition of facility impliea that a sions with EPA leave no choice
land owner could be liable under thege | but to leave definition as 1is.
regulations. Xolb doesn't agree with EPA intends for an owner to be
this premise. potentially responsible, however,
it is the operator who must
obtain the permit.
10C.01 Provide an exemption for haulroad An attractive suggestion for
Permit sumps, excavated sediment channels and | administrative efficiency, how-
Requirement; other sumps with a volume less than ever, the law doesn't allow for
Exemptions 5000 cubic feet because these struc- such an exemption, and past

tures cause no environmental harm.

Many of the activities listed are
unrelated to mining. Suggests that
these activities be deleted,

experience indicates that these
structures can cause serious
environeental impacts in certain
areas.

Incorrect reading of Article 5A.
The transfer of authority of
NPDES to the Director is all of
the Chief's powers under Article
5A which includes all of the
activities listed. The SWPCA

regulates both mining practices
impacts on water quality and
discharges related to mining.




COMMENTS BY OTHERS

PAGE 10

REGULATION

COMMENT

RESPONSE

10C.06
NPDES Permits

What happens when a permit is not
not adopted by the Director? Clarify

No clarification is needed. 1f
the Director doesn't adopt a

Issued by EPA regulation. permit then EPA will maintain

and Chief jurisdiction and administrate the
permit.

10D.02 Objects to permits being issued to both{ Comment generally accepted.

Respongible owner and operator. Suggests issuance | Generally, the Director will be

Party Applies

to person who applies.

permitting the operator, however,
there may be a need to permit
other responsible parties in cer-
tain situation, -

10D.05(b)2,3,54 | Delete Regulations because the mapping ; Comment Rejected. EPA Require-

Information requirements are too detailed. ment,

Required for

Existing

Sources.

10D.05(b)6.A.2 Since sewage treatment facilities and Sewage treatment facilities and

Effluent bathhouses are excluded from regula- bathhouses are now included and

Characteristica | tion then this regulation should be this regulation is an EPA re-
deleted, quirement.

10D.05(b)6.B Quantitative data for large numbers of | The regulations provide relief

Toxic Metals,
etc,

outfalls may be impossible to obtain.

for outfalls thdat are essen—
tially identical. No intent to
require quantitative data for
haulroad sumps.

10D.05(b)7 100,000 tons is too small; suggests Comment Rejected. EPA Require~
Small Business 300,000 tons. ment. '

Exemption

10D.05(d)1.A Requirements to color code maps should | Comment Rejecteé. Coler coded

Deep Mine Map

be deleted because of the labor
required to construct the maps.

maps needed to sid application
review,

10D.05(b) 15

Specifying types of information is Comment Rejecte&. Retained to
Additional unnecessary. : put regulated community on notice
Information that such information may be
required.
10D.05(d)4.c. Data may not be avallable. Suggests Regulation modified. If data is

Report of Water
Quality

that data be required if reasonably
available.

unavailable then provide an ana-
lysis of current quality and
quantity. |




COMMENTS BY OTHERS PAGE 11
REGULATION COMMENT RESPONSE

10D.05(d) All mines should have an abandonment The reclamation plan is an ade-
Plan for plan and obtain an abandonment permit. quate plan for abandomment. The
Abandonment For surface mines the reclamation plan | Phase II bond release will also

is not an adequate plan for abandon- be a permit to abandon.,

ment. Suggests that the intention to

igsue an abandonment permit with the

operating permit is ridiculous.

Suggests that the regulation be

modified to require abandonment plans

and permits, For surface mines the

plan could be a reclamation plan

with a yearly update reflecting on-site

experience.
10D.05(e) This regulations doesn’t adequately 10D,.05{e )3 addresses this issue.
Discharges into | address abandoned mine drainage Alternate water quality based
Noncomplying affected streams which do not comply effluent limitations are avail-
Waters with present water quality standards. able,

Clarify close of comment period. No clarification necessary. See

10J.02.
10D.05(f)1. Regulation should be clarified Comment Rejected. The introduc=-
Variance to indicate that variances relate to tory paragraph explains that they
Requests changing permit conditions. are "variances from effluent
limitations”.

10E.05 Objects to "back-up" provisions On September 26, 1984 EPA final

Proper Operation
and Maintenance

as they relate to ponds.

rulemaking deleted the require-
ment for back—up equipment.
10E.05 now reflects the new EPA
regulation language.

10E.10 Suggests that an authorized Comment Rejected. Concern under-—

Inspection representative be described as an stood, however, there may be

and Entry employee of the Reclamation Division. times (emergencies) where
authorized inspectors other than
DR inspectors will be needed.
DNR plans to limit the routine
inspection of coal facilities to
DR personnel.

10E.13(d) Noncompliance should be reported Comment Rejected. DNR will re-

Immediate to the Reclamation Division, not Water | tain the toll free number already

Reporting Resources. Therefore, DR should es- in effect and develop procedures

tablish another toll free "Hotline” whereby appropriate Reclamation

personnel are notified.

10E.13(d)2 Reporting of spills and accidental The requirements of this regula-

Immediate discharges should be consistent with tions are consistent with the

Reporting the Water Resources Board's Regula- Water Resources Board's Regula-

tions.

tions.




COMMENTS BY OTHERS

PAGE 12

REGULATION

COMMENT

RESPONSE

10E.14(d)1.B.
Prohibition of
Bypass

Objects to “back—up” ponds.

Comment Rejected. Do not agree ‘
that reg requires back—-up ponds.
This regulation gives the per-
mittee the right to bypass 1if the
bypass won't exceéed limits under
certain ¢ircumstdénces. Per-
mittees are expected to conduct
routine maintenance without
exceeding limits.

10E.16
Recpener Clause

Questiona legal authority.

Objects because it reopens for more
stringent regulations but not less
stringent regulaticns,

Legal authority is at 20-5A-14
and this requirement is taken
from EPA. Does allow for upgrade
to meet more stringent regs,
Federal regs prevent "back-
sliding” toward less stringent
regs unless conditions of
122,44(1) which is incorporated
in these regs as 10F.02(1).

10F.02(d)
Reopener Clause

Same comment as above,

Same response as above.

10G.07(c) Wants credit for pollutants in Comment Rejected, Regulation

Net intake waters universally if not put contains EPA required language.

Limitations there by permittee, Wants credit even | Commenter's suggestion would make
if taken from underground sources, this provision less stringent.

10H.01(Db) Specify a time frame to deny a request | Comment Rejected, Sometimes 30

Permit Actions

for modification., Suggest 30 days.

days 1isn't enough time. However,
the agency will attempt to meet
30 days in most (ases.

10H.02(c) Include as a minor modification an Comment Rejected, Commenter's
Minor addition of a new outfall which is suggestion would make this reg
Modification similar to existing oneg, and which do { less stringent than EPA's.

not discharge into a new drainage

basin.
10G.08 Objects to internal monitoring Comment Rejected. Need to retain

Internal Waste
Streams

requirements.

especially for situations where
sewage 18 commingled with mine
drainage before final discharge.

100.02(c)2.C. Wants Director to keep permittees Comment Rejected. Good idea, and
Major informed of changes to these Director plans tp do so, however,
Modification regulations. no regulation stfpulating this

plan is necessary.




COMMENTS BY OTHERS PAGE 13

REGULATION COMMENT RESPONSE
10H.02(c)2.C.(3)| Wants permittees directly notified of This regulations was eliminated
General a general modification, Suggests in response to an EPA objection.
Modification certified mail.
101.02(2)B 14 day notice of a Public Hearing 1s Comment Adopted. Changed to 30
Public Notice not enough. days.

101.02(d) Not clear who applicant must send a Will provide a list to permit

Methods copy of the public notice. applicants in the permit appli-
cation instructiouns.

101.02(d)2 See duplication with 101.02(d)1. | Should be no duplication since

Methods (d)1 is for State and Federal

: agencies, and (d)2 is for gemneral

public.

10N.03 No legal authority. If there is legal Regulation deleted.

Enforcement authority then provide a grace period

to submit application,

Add that facilities which cause water Regulation deleted.
quality violations must be shut down. :




EPA REGULATION CHANGES OF

AUGUST 8, 1984 AND SEPTEMBER 26, 1984

AUGUST 8, 1984 EPA CHANGES:

PAGE 14

®

EPA REG. DR REG. EPA ADOPTED STATE
CITE CITE EXPLANATION AS PROPOSED ACTION
122.21(d3(2) 10D0.05(b)(15) | EPA published rule allowing Partially Adopted
submission of effluent data
after expiration of permit.
122.44;122.46 - FPA revised rule to require No Pid not adopt;
that all permits must meet unnecessary
BPT, BCT, and toxics limits because Coal
whether or not applicable Mining Guide~
effluent guidelines are lines are
promulgated. promulgated.
SEPTEMBER 26, 1984 EPA CHANGES
EPA REG. DR REG. EPA ADOPTED FINAL
CITE CITE EXPLANATION AS PROPOSED ACTION
137.21(g) (7) | 10D.05(b)6A.2 | Walver of testing for 7 Yes Adopted
(11) conventional and nonconven—
Mandatory tional poliutants if
Testing demonstrated that Director
still has enough information
to write adequate permit
limits.
122.21(g)(7) | 10D.05(b)(6) | Set threshold limit for No Propose Next
(111)(A)&(B) ' testing at 10 ppb and 100 ppb Year
Potentially for 4 toxics
Required
Testing -—
Toxic
Pollutants
122.21(g) 10D.05(b)(6) Applicants required to submit Yes Didn't adopt
{111)(A) C.2 and 10D.05| quantitative data only 1if because DR
Sampling for | (b)(6)F pollutants were either needs some of
Conventional directly or indirectly these pollu-
and Non~-Con- (through an indicator) tants, such
ventional limited in an applicable as Aluminum,
Pollutants effluent limitation guideline sulfates to be

but applicant still required
to identify any pollutants
that they know or have reason
to believe are present.

reported all
the time for
water quality
standards
setting
purposes




SEPTEMBER 26, 1984 EPA CHANGES PAGE 15
‘122.21(37(7) 10D.05(b)6 and| Changes sampling from com- Yes Adopted
Sampling 10D.05(b)(6)F | posite to grab samples with
retention time of over 24
hours and storm water dia-
charges (requires 4 grab
pamples - once per hour) or
could allow waiver of com-
posite if applicant demon-
strates that use of composite
samples is infeasible for
storm water,
122.21(g)(10) | 10D.05(b)(9) Deleted application Yes Adopted
Potential requirement
Discharges
122.21(g)(9);| 10D.05(b)8 Deleted 3 EPA regulation Yes (3) Did not Adopt;
122.42(a)(2);| 10E.03(d)4B sections relating to toxlcs No (1) Propose next
122.44(e)(1) | 10F.02(g)(i)B | ueed or manufactured pollu- Year
(i1); 10R.02(c)2F tants; retained application
122.62(a)(13) requirements for listing all
Used or toxic pollutants currently
Manufactured used or manufactured; allows
Toxic Pollu~ Director to waive this appli-
tants cation requirement if
122.21(g){(9) applicant can demonstrate
that it 1s overly burdensome
122.42(a) 10E.13(d)4A Requires an existing indus-— Yes Did not adopt;
(Toxlics trial permittee to notify Propose it
notification) Director when some activity Next Year
occurred or will occur
causing it to discharge
toxics not previously
limited in the permit.
125.3(c)(4) —— No Change No Nothing to do
Toxiclity
Limits
122.21; — Made substantial changes to No No change now—
122.22; storm water discharge re- will be
122.26 quirements studied for
(Storm Water potential
Runoff) rulemaking
122.29(c)(4), — Retained conatruction ban Yes Did not adopt;
(c)(5) prior to EIS completion EIS not a
(Conatruction State Program
Prohibition) Requirement




SEPTEMBER 26, 1984 EPA CHANGES PAGE 16
EPA REG. DR REG. _ EPA ADOPTED FINAL
CITE CITE EXPLANATION AS PROPOSED ACTION
122,44, 10H.02(b) Retains current policy with Yes and No Adopted modi-
122.62(15) one exception. Will allow fication pro-
(Anti- BPJ permits to be made less vision;
backsliding) stringent if permittee can Propose other
demonstrate that its removal changes next
costs are wholly dispropor- year if neces~
tionate to those considered sary; policy
in a subsequently promulgated not generally
ef fluent guideline applicable
since no BPJ
permits in
coal; should
examine for
rulemaking
next year
since we might
develop BPJ
limits for
pollutants not
regulated in
guidelines
122.50 10G.09(b) Retained existing policy - No Did not adopt;
(Disposal but clarified regulation to Should reeval-
into wells) allow less stringent limita~ uate our cur-
tions if the character or rent DR policy
treatablility of discharged for consis-
wastewater is changed tency with
EPA's explana-
tion of this
poliey
124.56(b)(1); —-——— EPA listed statutory Partially We are adopt~
125.3(e)(2) factors which are used in BPJ| ing this by
(3) but decided against adopting reference
125.3(d) the fact sheet portion of since it is a
BPJ and Draft the proposal change to §125
Development which is
and Technical adopted as of
Manuals . time of dele-
gation, Also,
non-substan-
tive change
122.45(g) 10G.07 Changed net-gross substan- No pid not adopt;
Net-Gross tially Need to evalu-
Limits ate it for

remining situ-
ation in par-
ticular; EP
did not adopt
as proposed;
Will examine
for rulemaking
next year




Is

SEPTEMBER 26, 1984 EPA CHANGES AGE 17
EPA REG. DR REG. EPA ADOPTED FINAL
CITE CITE EXPLANATION AS PROPOSED ACTION
122.45(¢) 106.02 Alows matals limitation to Yes Adopted one
Total Metals be expressed as “total subsection;
recoverable metal” as defined however, Fe &
in 40CFR Part 136 Mn are ex-
pressed as
total metals;
therefore,
regulation
change is
generally
irrelevant
122,45(b)(2) ——— Allows use of alternate No Did not adopt;
Actual Pro- 1imits for increased produc~ should not im-
duction tion; originally proposed pact coal
only for auto industry - but mining since
expanded it to all industries the effluent
in final regulation limits are not
production
based; should,
however, exa—
wine the con=
cept to reduce
need for
modifications
when water
flow 1is
increased;
May propose
next year
122.44(d)(3) e Allowed EPA to include 401 Yes Nothing
Importance of conditions required; 401
Water Quality cetification
Conditions not applicable
Stayed by a to State
Court or Programs
Agency
122.7(8); —r Allows incorporation of NEPA | Yes — except Did not adopt;
122.29(c)(3) based conditions for 124.85(e) | No impact
122.49(d){(9) since NEPA not
124.85(e); part of State
124,121(£) Program
Incorporation

of NEPA based
Conditions in
Permits




Non—-Adversary
Panel
Procedures

SEPTEMBER 26, 1984 EPA CHANGES PAGE 18
EPA REG. DR REG. EPA ADOPTED FINAL
CITE CITE EXPLANATION AS PROPOSED ACTION
122,47; 10F.02(n) Allows compliance schedules Yes Adopted
122.29(d)(4) | 10L.02(d) for new source if require-
Compliance ments were issued or revised
Schedule after construction began but
Prohibition less than 3 years before they
begin to discharge
122.41(e)(1) | 10E.13(a) Requires notice to state of Yes - with Did not adopt;
Notice of alterations or additions minor clari- our regula-
Physical which could "significantly” fications tions already
Alterations change the discharge for have gimilar
or Additions pollutants which would requirement
otherwise not require notice
122.22(b)(2) | 10D.07(b)2 Allowe environmental managers| Adopted Adopted
Signatories with corporation-wide res- equivalent
to Reports ponsibility to sign reports provisions
122.41(m) 10E.14(d)1B Retained existing regulation | Yes and No Adopted back-
By-pass governing by-passes not up provision;
exceeding limitations; propose to
adopted new language change re~
regarding back-up equipment | mainder next
year
122.41(n) 10E.15 Retained original regulation | No and Yes Deleted the
Upset Defense concerning defense for word "speci-
technology based limits; fic”
Adopted proposal deleting
"gpecific” cause
122.41(e) 10E.05 Deleted reference to specific| Yes pid not adopt;
 Proper 0 & M examples of 0 & M; clarified Unnecessary
0 & M provision for back-up
facilities
122.62(a)(16)| 10H.02M Allows permits to be modified Yes Adopted
(17; 10H.02N if a mistake ws made in de-
Mistake and termining BPJ limits or the
failure to technology cannot meet the
meet BPJ limit
Limits as
Grounds for
Permit
Modification
40CFR Part ——— Irrelevant t#
124 State Programs




SEPTEMBER 26, 1984 EPA CHANGES PAGE 19
" EPA REG. DR REG. EPA ADOPTED FINAL
d CITE CITE EXPLANATION AS PROPOSED ACTION
124.,13; ——— Irrelevant to
124.14; State Programs
124,76
Hearing
Procedures
122.21(k)(4) —— Eliminated deferral of Yes Not relevant
Deferral of hearing which deferred the to State
Hearing on hearing until after permit Programs
New Source issuance unless all parties
Determination agreed
122.29(b) 10L.03 Adopted new source criteria Yes - with Adopted
New Source where EPA had previously clarification
Criteria suspended regulations
122.62; Permits after March 9, 1982 Yes Adopted for
122.63 can be modified to conform minor modifi-
Modifications to new final rules for cation, by-
of Permits "actual production” and pass, and
"total methods™; minor upsets
modifications for by-pass,
toxics notification, and
up-sets
¢
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10A.01
10A.02
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WV/NPDES Regulations - Section 10 Index

GENERAL

Scope and Purpose
Authority

Effective Date

Filing Date

Applicability

Invalidity

Incorporation by Reference

DEFINITIONS

"Administrator"

“Appticable standards and limitations"
“"Application"

"Article 5A" or “SWPCA"

“"Average monthly discharge limitation"
“Best Management Practices™ or "BMPs"
“Clean Water Act" or "CWA"

"Continuous discharge"

“Coal mines, preparation plants and all refuse and waste therefrom"
"Coal Mine" or "Mine"

"Coal! preparation plant"

“"Coal preparation plant associated areas"
"Daily discharge"

"Discharge”

“Discharge of a pollutant"

“Discharge Monitoring Report" or "DMR"
"Draft permit"

"Effluent limitation"

"Effluent limitations guidelines"
"Environmental Protection Agency" or "EPA"
"Existing Source"

"Facility" or "activity"

“General permit"

"Hazardous substance"

"Indirect Discharger"

"Interstate agency"

"Major facility"

"Maximum daily discharge limitation"
"National Pollutant Discharge Elimination System" or “"NPDES*
“New source"

"Operator"

"Owner"

"Point source"

"Privately owned treatment works"
"Process wastewater"

"Proposed permit"

“Publicly owned treatmend works" or POTW
"Recommencing discharger"

"Regional Administrator"

"Reissuance"




10B.41 Schedule of compliance"
. 10B.42  "Secretary"
108,43 "Site"
10B.44  “State"
10B.45 “"Total dissolved solids"
10B.46 "Toxic pollutant”
108.47 "Yariance"
108.48  “WV/NPDES Application”
10B.49  "WV/NPDES Permit" or "Permit"
10B.50 “"Wetlands"

10C. PERMITS

10C.01 Permit Requirement; Exemptions; Prohibitions.

10C.02 Prohibition Against Issuing a WV/NPDES Permit

10C.03 Denial of Permits

10C.04 Effect of a Permit

10C.05 Duration and Transferability of Permits

10C.06 NPDES Permits Issued by EPA and the Chief of the Division of Water Resources
10C.07 Transition and Consolidation Program for WV/NPDES and Article 6 Permits.

10D. APPLICATION FOR PERMITS

10D.01  Duty to Apply

100.02 Responsible Party lies

100.03 Completeness

100,04 Time to Apply

10D.05 Information Required from Applicants

100.06 Record Keeping by Applicant

100.07 Signatories to Permit Applications and Reports
100.08 Filing Fee

10E. CONDITIONS APPLICABLE TO ALL PERMITS

10E.01 Duty to comply: Penalties
10E.02 Duty to reapply.
10E.03 Duty to halt or reduce activity.
10E.04 Duty to mitigate.
10E.05 Proper operation and maintenance.
10E,06 Permit actions.
10€,07 Transfer.
10E.08 Property rights.
10E.09 Duty to provide information.
10E.10 Inspection and entry.
10E.11 Monitoring and records
10E.12  Signatory requirement.
10E.13  Reporting requirements
10E.14  Bypass
10E.15  Upset
10E.16  Reopener Clause.
10E.17 Removed Substances
. 10E.18 New Sources
10E.19 Definitions




10F.

10F.01
10F.02

10G.

106.01
106.02
106.03
106.04
10G.05
10G.06
10G.07
10G.08
10G.09

10H.
10H.01
10H.02
10H.03
10H.04
101.

101.01
101.02

10J.

10J.01
109.02

10J.03

104.04
104.05
10J.06

10K

10K.01
10K.02

10L
10L.01
10L.02
10L.03
10L.04
10M

10M.01
10M.02

ESTABLISHING WV/NPDES PERMIT CONDITIONS

General
Effiuent Limitations

CALCULATING WV/NPDES CONDITIONS

Outlets and discharge points.
Metals.

Continuous Discharges.
Non-continuous Discharges.
Mass limitations

Pollutants in intake water.
Net limitations.

Internal waste streams.
Disposal of pollutants into wells, underground mines or by land application.

MODIFICATION, REISSUANCE, SUSPENSION AND REVOCATION OF PERMITS

General

Modifications

Reissuance

Suspension and Revocation of Permits

PERMITS FOR MAJOR FACILITIES

Designation of Major Facilities
Special Requirements for Major Facilities.

PROCEDURE FOR PERMIT ISSUANCE

General 5
Public Notice, Comment and Hearings

Public Hearings. f
Response to Comments

Public Comment by Government Agencies

Public Access to Information

FACT SHEET

When Fact Sheet Prepared
Contents

NEW SOURCES
Definitions.
Effect of Compliance With New Source Performance Standards.,

Criteria for New Source Determination
Modification of NPDES Permits for New Sources

GENERAL PERMITS

Coverage. .

Administration




10N

10N.01
10N.02

100.

100.01
100.02

DECISION ON VARIANCES

Actions by Director
Actions By EPA

ENFORCEMENT

General
Citizen Participation,




AUV LU = AR ALLL OM/ NFUED REWULAIT LUND 10A. GENERAL

10A.
10A.01

10A.02

10A.03

10A.04

10A.05

10A.06

10A.07

GENERAL

Scope and Purpose - This section establishes requirements implementing

the powers, duties and responsibilities of Article five-a of Chapter
20 with respect to all coal mines, preparation plants and all refuse
and waste therefrom in the state which are vested in the DirectBr
pursuant to N..Va. Code §20-6-43.

Authority - The regulations in this section are promulgated by the
Reclamation Commission under authority of.Nest Virginia Code Chapter
20, Article 6, Section 43(b).

Effective Date - The regulations in this section become effective

» 1984 being the date on which the Governor issued a

proclamation stating that final approval of the partial transfer of

‘the Natjonal Pollutant Discharge Elimination System (NPDES) established

under the Federal Clean Water Act contemplated by W. Va. Code §
20-6-43{e) has been given by the Administrator of the United Stbtes

Environmental Protection Agency.

Filing Date - The regulations in this section were filed in the
Office of the Secretary of State on October 19, 1984.

Applicability - The regulations in this section shall apply to all
coal mines, preparation plants and refuse and waste therefrom a%
defined in this section upon the effective date in §10A.03. The
regqulations in this section also establish a transition programéfor
those pending Article 5A/NPDES Applications for which a draft p?rmit
has been prepared. See § 10C.07. :
Invaiiditz - If any provision of these regulatiohs or the application
thereof to any person or circumstance is held invalid, then such
invalidity shall not affect'other provisions or applications of%these
regulations. | |

Incorporation by Reference - Whenever federal statutes or regulations

are incorporated into this section, the reference is to the statute
or reguiation in effect on the effective date specified in 10A.03.
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS

10B.

108.01

108B.02

10B.03

10B.04

108.05

10B.06

DEFINITIONS - The definitions set forth in Chapter 20, Article

5A, Section 2, of the Code of West Virginia shall apply to this
section of these regulations along with the following definitions
which also apply unless the context clearly indicates otherwise.

“Administrator" means the administrator of the United States

Environmental Protection Agency, or an authorized representative.

“Applicable standards and limitations" means all State, interstate,

and Federal standards and limitations to which a discharge or a
related activity is subject under the Clean Water Act (CWA)

Sections 301, 302, 303, 304, 306, 307, 308, 403, and 405 and
Article 5A, including effluent limitations, water quality standards,
standards of performance, toxic effliuent standards or prohibitions,
best management practices, and pretreatment standards.

“Application” means a WV/NPDES application as defined in 10B.48.

“Article 5A or "SWPCA" means the West Virginia Water Pollution Control

Act, West Virginia Code Chapter 20, Article 5A, Section 1 et seq.

“Average monthly discharge limitation” means the highest allowable

average of daily discharges over a calendar month, calculated as
the sum of all daily discharges measured during a calendar month
divided by the number of daily discharges measured during that month.

"Best Management Practices" or “BMPs" means schedules of activities,

proh1b1t10ns of practices, maintenance procedures, and other management
pract1ces "to prevent or reduce the pollution of waters of the State.
BMPs may include treatment requirements, operating procedures, and
practices to control p]aht site runoff, spillage or leaks, studge or
waste disposal, or drainage from raw material storage.
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 10B. DEFINITIONS

108.07

108.08

108.09

108.10

10B.11

10B.12

"Clean Water Act" or “CWA® means Public Law 92-500, as amended by

public Law 95-217 Public Law 95-576; 33 U. S.C. §1251 et seq. (formerly
referred to as the Federal Water Pollution Control Act or Federal
Water Pollution Control Act Amendments of 1972)

nContinuous discharge" means a discharge which occurs without interruption

throughout the operating hours of the facility, except for infrequent
shutdowns for maintenance, process changes, or other similar activities.

“Coal mines, preparation plants and all refuse and waste thereﬂrom“

means any point source covered under 40 CFR Part 434 and any cda] mine,
coal preparation plant, coal preparation plant associated areas, refuse
pile, coal waste pile, or other related activity including any

related sewage treatment facilities and bath houses required to have

a permit under the CWA or Article 5A of Chapter 20 of the Code; but
excluding dredging operations or the extraction of coal incideéta] to
the extraction of other minerals where coal does not exceed sikteen

and two-thirds percent of the tonnage of minerals removed for purposes
of commercial use or sale. .

"Coal Mine" or "Mine" means the area, and any related structures, on

and beneath land, used or d1sturbed in activity re]ated to the

extraction, removal or recovery of coal.

"Coal preparation plant" means a facility where coal is subjedted to

¢leaning, concentrating, or other processing or preparation 1d order
to separate coal from its impurities and is loaded for transi@ to a
consuming facility.

"Coal preparation plant associated areas" means the coal prepdration

plant yards, immediate access roads, coal refuse piles, tipples,
loadouts and coal storage piles and facilities.
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 108. DEFINITIONS

. 10B.13  “Daily discharge" means the discharge of a pollutant measured during a

calendar day or within any specified period that reasonably represents
the calendar day for purposes of sampling. For pollutants with limitations
expressed in units of mass, the daily discharge is calculated as the total
mass of the pollutant discharged over the day. For pollutants with
limitations expressed in other units of measurement, the daily discharge
is calculated as the average measurement of the poliutant ovér the day.
10B.14  “Discharge" when used without qualification means the discharge of a
poliutant.
10B.15 "Discharge of a pollutant” means:
(a) any addition of any pollutant or combination of pollutants to
waters of the State from any point source;
(b) this definition includes additions of pollutants into waters of
the State from: surface runoff which is collected or channelled
by man; discharges through pipes, other conveyances owned by a
person which do not lead to a treatment works; and dischafges
through pipes, sewers, or other conveyances leading into privately
owned treatment works. This term does not include an addition of
poliutants by any indirect discharger.

10B.16 "Discharge Monitoring Report" or "DMR" means the form{s) prescribed

by the Director and approved by EPA for the reporting of self-monitoring
results by permittees under WV /NPDES.

10B.17 "Draft permit" means a document prepared under Section 10J.01,

indicating the Director's tentative decision to issue, modify,

reissue, suspend or revoke a permit.,
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 108. DEFINITIONS

108.18

10B.19

10B.20

108.21

10B.22

10B.23

108.24

10B8.25

10B.26

"Effluent limitation" means any restriction established under State or

Federal law on quantities, discharge rates and concentrations of, pollutants
which are discharged from point sources into waters of the Staté.

"Effluent limitations guidelines" means a regulation published by the

Administrator under Section 304(b)} of the CWA to adopt or revise
effluent limitations. For the coal industry these regulations are
published at 40 CFR Part 434. (See Appendix G) |

"Environmental Protection Agency" or "EPA" means the United States

Environmental Protection Agency.

"Existing Source" means any coal mine, preparation plant and all

refuse or waste therefrom:

(a) from which there is or may be a discharge of pollutants which
commenced prior to September 19, 1977; and .

(b) which is not a new source.

"Facility" or "activity" means any coal mine, preparation plant and

all refuse and waste therefrom or any other facility or activity

(including land or appurtenances thereto) that is subject to regh1ation

under this section.

"General permit" means a WV/NPDES re~mit authorizing a category of

discharges within a geographical area.

"Hazardous substance" means any substance designated under 40 CF@
Part 116 pursuant to Section 311 of the CWA.

"Indirect Discharger" means a nondomestic discharger introducing:

pollutants to publicly owned treatment works.

"Interstate agency" means an agency of two or more states, including
West Virginia, established on or under an agreement or compact
approved by the Congress, or any other agency of two or more States
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 10B. DEFINITIONS

108.27

10B.28

108.29

108.30

including West Virginia, having substantial powers or duties pertaining
to the control of pollution as determined and approved by the Administrator
under the CWA and regulations.

"Major facility" means any WV/NPDES facility or activity classified

as such by the Regional Administrator in conjunction with the Director,

or which is classified as such by the Director.

"Maximum daily discharge limitation” means the highest allowable

daily discharge.

"National Pollutant Discharge Elimination System" or “NPDES" means

the national program for issuing, denying, modifying, revoking and
reissuing, suspending, revoking, monitoring and enforcing permits,
and imposing and enforcing pretreatment requirements under Sections
307, 318, 402, and 405 of CWA, including any approved State program.

"New source" means (a) any coal mining facility covered under 40 CFR

Part 434, including an abandoned mine which is being remined, the

construction of which is commenced after the date of promulgation of

a new source performance standard (NSPS) or of the proposal of a NSPS

which is subsequently promulgated in accordance with section 306 of

the CWA, or which is determined to constitute a major alteration.

(b) In making the determination of major alteration the Director shall
take into account whether one or more of the follewing events resulted
in a new, altered or increased discharge of pollutants after the
date of a new source performance standard or of the proposal of &
new source performance standard subsequently promulgated in accordance
with Section 306 of the CWA in connection with the facility
covered under 40 CFR Part 434 for which the WV/NPDES permit is

being considered:

10 - 6




SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 10B. DEFINITIONS

10B.31

108.32
10B.33

10B.34

1. Extraction of a coal seam not previously extracted by that miné;

2. Discharge into a drainage area not previously affected by waste
water discharge from the facility covered under 40 CFR Part 434;

3. Extensive new surf&ce disruption at the mining operation;

4, A construction of a new shaft, slope or drift.

{(c) For a preparation plant or associated areas under 40 CFR Part
434, a new source shall be a preparation plant or associated
area, the construction of which is commenced after the date
of promulgation of a new source performance standard (NSPS)
or of the proposal of a NSPS which is subsequently promulgated
in accordance with section 306 of the CWA, and which meets the
criteria of 10L.03.

(d) No provisibn in this definition shall be deemed to affect the
classification of a facility as a new source which was so classified
under previous EPA regulations, but would not be classified as a
new source under this definition. Nor shall any provision .in
this definition be deemed to affect the standards applicable to
such facilities, except as provided in 10L.03. :

"Operator" means any person, firm or company who is granted or;who

should obtain a WV/NPDES permit. :

"Owner" means the owner of the facility subject to regulation.é

"Point source" means any discernible, confined and discrete coﬁveyance,

including, but not limited to, any pipe, ditch, channel, tunne?,
conduit, well, discrete fissure, container, rolling stock, or Qesse]

or other floating craft, from which pollutants are or may be discharged.

"Privately owned treatment works" means any device or system which is
used to treat wastes other than the owner's wastes and is not a POTW.
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SECTION 10 - ARTICLE S5A/NPDES REGULATIONS 10B. DEFINITIONS

108.35

10B.36

10B.37

108.38

10B.39

10B.40

10B.41

"Process wastewater" means any water which, during manufacturing or

processing, comes into direct contact with or results from the
production or use of any raw material, intermediate product, finished
product, byproduct, or waste product.

"Proposed permit” means a WV/NPDES permit prepared after the close of

the comment period (and, when applicable, any public hearing) and
which is sent to EPA {pursuant to the Memorandum of Agreement) for
review before final issuance by the Director.

"Publicly owned treatmend works" or POTW means any device or system used

in the treatment (including recycling and reclamation) of municipal
sewage or industrial wastes of a liquid nature which is owned by a

State or municipality, public service district, sanitary district or
other public body. This definition includes sewers, pipes, or other
conveyances only if they convey wastewater to a POTW providing treatment.

"Recommencing discharger” means a source which recommences discharge

after terminating operations.

"Regional Administrator" means the Regional Administrator of Regional

0ffice (L1I) of the Environmental Protection Agency, or an authorized
representative,

"Reissuance" means the issuance of a permit to a facility which has a

previously issued effective permit and includes automatic revocation
of the previously issued permit.

Schedule of compliance" means a schedule of remedial measures in a

WY/NPDES permit, including an enforceable sequence of interim requirements

(for example, actions, operations, or milestone events) leading to

compliance with the CWA, State Act and their regulations.
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 10B. DEFINITIONS

108.42

108.43

10B.44

108.45

10B.46

10B.47

108B.48

108.49

108.50

"Secretary" as used in this section is the Secretary of the Army acting
through the Chief of Engineers.

"Site" means the land or water area where any facility or act1vi§y is
physically located or conducted, including adjacent land used in connection
with the facility or activity.

nState" means the State of West Virginia.

uTotal dissolved solids" means the total dissolved (filterable) solids as
determined by the use of the method specified in 40 CFR Part 136.
“Toxic pollutant” means any pollutant listed as a toxic under Section

307(a) (1) of CWA (Appendix A).

syariance" means any mechanism or provision under Sections 301 or 316 of

CWA or under 40 CFR Part 125 (Append1x B) or in the applicable effluent
limitations guidelines which ‘allows modification to or waiver of the genera]ly
applicable effluent limitation requirements or time deadlines of CNA. This
includes provisions which allow the establishment of alternative limitations
based on fundamentally different factors or on Sections 301(c),:301(g),
301(1), 302(b)(2), and 316{a) of the CWA, where appropriate.

"WV /NPDES Application" - means the forms prescribed by the D1re¢tor and

approved by the EPA for applying for a permit or permit mod1f1cat1on,
jncluding any additiens, revisions or modifications to the HV/NPDES forms.

"WyY/NPDES Permit" or "Permit” means an authorizatlon issued by the Director

to implement the requirements of Articlie 5A including modifications to
permits.

"Wetlands" means those areas that are inundated or saturated by surface
or ground water at a frequency and duration sufficient to support, and
that, under normal circumstances do support, a prevalence of vegetation
typically adapted for 1ife in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar areas. |
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 10C. PERMITS

10C.
10C.01

PERMITS

permit Requirement; Exemptions; Prohibitions.

(a) Except as authorized by a WV/NPDES permit no person shall:

1. discharge pollutants from a point source associated with any
coal mine, preparation plant, and all refuse and waste therefrom;

2. make, cause or permit to be made any outlet, or substantially
entarge or add to the load of any existing outlet from a
facility for the discharge of pollutants or the effiuent
therefrom into the waters of the State;

3, acquire, construct, install, modify or operate a disposal system
or part thereof for the direct or indirect discharge or deposit
of treated or untreated waste or effluent from any facility
into the waters of this state, or any extension to or addition
to such disposal system;

4. extend, modify, add to or increase in volume or concentration
any pollutants or effluent from any point source associated
with any facility in excess of the discharges or disposition
specified or permitted under any existing permit;

5. construct, install, mbdify, open, reopen, operate or abandon
any coal mine, coal preparation plant or coal preparation
plant associated areas, whenever such facilities have.associatéd
with them or might reasonably be expected to have associated
with them a discharge into or poliution of waters of the
State except that a WV/NPDES permit shall be required fof any
coal preparatfon plant regardless of whether it has, may have

or might reasonably be expected to have a discharge.'
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 10C. PERMITS

10C.02

{b)

(¢)

(d)

A WV/NPDES permit issued pursuant to this section shall be deémed
to be a permit issued in accordance with Article 5A and the CWA,

A WV/NPDES permit shall not be required for activities conducted

under and in conformity with Section 9C,

No facility may be an indirect discharger,

Prohibition Against Issuing a WV/NPDES Permit

A WV/NPDES permit may not be issued:

(a)
(b)

(c)

(d)
(e}

(f)

(9)

{h)

when the conditions of the permit do not provide for complijance
with the applicable requirementé of the CWA and Article 5A;

by the Director where the Regional Administrator has objected to
issuance of the WV/NPDES permit;

when in the judgement of the Secretary, anchorage and naviéation ,
in or on any waters of the State would be substantially imﬁaired
by the discharge; V |

for the discharge of any radiological, chemical or biological
warfare agent or high level radioactive waste;

for any discharge inconsistent with a ptan or plan amendmeﬁt
approved under Section 208(b) of the CWA; '
to a new source if the discharge from its construction or pperation
will cause or contribute to the violation of water qua]ity;
standards unless the applicant has met the requirements of

10D.05(e) (Discharges into con-complying waters) or has met the

requirements for a variance under 10D.05(f);
when the imposition of conditions cannot ensure compliance with

the applicable water quality requirements of all affected ?tates; or
to any facility which is an indirect discharger. E

g

~
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS | 10C. PERMITS

. 10C.03

10C.04

10C.05

Denial of Permits

WV/NPDES permits may be denied for noncompliance with Article 5A
and this section including the reasons specified in 10H.04 or when a
surface mining permit under Article 6 has been denied. 1In the case
of an application for reissuance an outstanding violation of an
existing permit is grounds for denial. Any dental of the WV/NPDES
permit is appealable to the Water Resources Board pursuant to W.Va.
Code §20-6-43(d) and in accordance with the procedures and authority
of W.Va, Code §20-5A-15.

Effect of a Permit

(a) Except for any toxic effluent standards and prohibitions imposed
under Section 307 of the CWA, compliance with a permit during its
term constitutes compliance, for purposes of enforcement with
Sections 301, 302, 306, 307, 318, 403, and 405 of the CWA and
Article 5A. However, a permit may be modified, reissued or
revoked during its term for cause as set forth 1n.Section 10H.

(b} The issuance of a WV/NPDES permit does not convey any property
rights of any sort, or any exclusive privilege.

Duration and Transferability of Permits

{a) Duration - WV/NPDES permits shall be effective for a fixed term
noﬁ to exceed five (5) years. The Director may shorten the term
of a WV/NPDES permit to ensure that expiration dates of the WV/NPDES
permit and the Article 6 Surface Mining permit coincide, but a
WV/NPDES permit may not be shortened to less than three and one-
'half years for the sole purpose of reconciling exbiration dates

of Article 6§ and WV/NPDES permits unless the permittee agrees.
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SECTION 10 -

(b)

(c)

(d)

ARTICLE 5A/NPDES REGULATIONS 10C. PERMITS

Extensions - A WV/NPDES permit may be extended by the Director for

a period not to exceed eighteen (18) months beyond its expiration
date if the applicant has made a timely and complete application
for permit reissuance. Timeliness of an application for permit
reissuance is governed by Section 100.04 {120 days prior to permit
expiration). A complete application for the purpose of this
extension shall mean that the required number of copies of the
application were submitted, including the filing fee of $50.00,
the application questions are sufficiently answered except those
required by 10D.05(b) 6, 7 and 9, and the application forms were
signed as required under Section 10D.07. A determination of the
application's completeness as set forth in this section, shall
not preclude the Director from requesting additional information
from the applicant during the subsequent substantive review. .
permits extended under this section remain fully effective and
enforceable. When a WY/NPDES permit is reissued the exisqing

permit is automatically void.

Transfer of Permits - Permits may be transferred from a pérmittee
to a new operator by either modifying an existing permit éursuant
to Section 10H.02 (c)1(D), reissuing the permit under 10Hj03(c)3
or by an automatic transfer under Paragraph (d) of this s&bsection.
In transferring a permit from a permittee to a new operatéf, the
Director shall determine that the proposed perﬁittee has &1l

necessary permit responsibility.

Automatic Transfer of Permits - Any permit may be automatﬁcally

transferred to a new permittee if:
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 10C. PERMiTS

. 1. the cufr‘ent permittee notifies the director on the forms prescribed
(DR-19A) at least thirty {30) days in advance of the proposed
transfer date; and

2. the notice includes a written agreement between the existing and
proposed permittee containing a proposed date for transfer of
the permit and explaining the extent of permit responsibility,
coverage, and l1iability between them; and

3. the proposed permittee complies with Section 3L.04 and 3L.05;

4., the Director does not notify the existing permittee and the
proposed new permittee of his intent:

A. to deny the transfer request, or

B. to require the transfer through permit modification, or

C. to require the transfer through reissuance and require a new
application be filed rather than approving the transfer; and

5. Notification is not received by the permittee and proposed
new permittee within thirty (30) days after receipt of proof

of publication then the transfer is effective on the date

specified in the agreement required by Paragragh 2 above.

10C.06 NPDES Permits Issued by EPA and the Chief of the Division of Water Resources

(a) The Director shall administer and enforce all WV/NPDES or Article 5A
permits relating to coal mines, preparation plants énd all
refuse and waste therefrom issued by the Chief.

(b) The Director shall administer and enforce all NPDES permits relating
to coal mines, preparation plants, and all refuse and waste
therefrom that have been adopted by the Chief prior to the
effective date of this section, provided that in the event of a
conflict between an adopted NPDES permit and a WV/NPDES permit or

. Article 5A permit the more stringent provisions shall apply.
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{c)

The Director may adopt as WV/NPDES permits issued under Article

5A all NPDES permits relating to coal mines, preparation plants

and all refuse and waste therefrom issued by the Regional Administrator
which are transferred by the Regional Administrator and accepted

by the Director. Acceptance of an NPDES permit from the Regional
Administrator shall not supercede any permit previously issued

under Article 5A. A1l provisions of both permits shall be in

- force, except that, in the event of a conflict, the more stringent

(d)

provisions shall apply. All permits relating to the same facility
shall be deemed consolidated and considered as a single permit

for the purposes of reporting, administration and enforcement.
Unexpired permits previously issued under Article 5A shall be

void whenever a new»NV/NPDES permit is issued for the same '
facility. Any unexpired NPDES permit issued by the EPA shafl not
be enforceable by the Director upon the issuance of a new WV /NPDES

permit for the same facility.

10C.07 Transition and Consolidation Program for WY/NPDES and Article 6§Permits.

(a)

(b)

Transition - Any WV/NPDES or Article 5A permit already in pﬁb]ic

notice pursuant to Article 5A on the effective date of these
regulations shall continue to be processed by the Division of
Water Resources; however the Director will be the permit 1s§u1ng
authority for any such permit recommended to be issued by the
Chief of the Division of Water Resources.

Consolidation of permit processing

1. Whenever a facility requires a permit under both Article 6
and Article 5A processing of two or more applications for
those permits. may be_conso]idated.
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. 2. Whenever the permits are jointly noticed, the public hearings
under 10J and informal conferences under W. Va. Code §20-6-20
may be held on the same day.

3. The final permits may be issued together. They need notrbe
issued together if in the judgement of the Director, joint
issuance would result in unreasonable delay in the issuance
of one or more of the permits,

4. MWhenever a facility or activity requires additional permits
under both of the statutes covered by these regulations, the
Director may coordinate the expiration date(s) of the new
permit(s) with the expiration date(s) of the existing permit(s)
so that all permits expire simultaneously subject to the
provision of 10C.05(a). Processing of. the subsequent applications
fdr renewal permits may then be consolidated.

5. Any permittee who has either an NPDES, WV/NPDES or Article 5A
permit must apply for reissuance in accordance with Section
100.04{(a). If such permit expires within eighteen (18) months
of the expiration of the Article 6 permit then such permit will
automatically be given an extension to the expiration date of
the Surface Mining permit provided the permittee complies
with Subsection 10C.05(b).

6. Any permittee who has either an NPDES, WV/NPDES or Article 5A
permit which will expire within eighteen (18) months after the
expiration of an Article 6 permit for that facility must apply
for the reissuance of the NPDES, WV/NPDES or Article 5A permit when
requesting renewal of the Surface Mining permit pursuant to
Section 3M.
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10D.
100.01

10D0.02

100.03

APPLICATION FOR PERMITS

Duty to Apply

Any person who discharges or proposes to discharge poT]utants,ior who
proposes to undertake any activity listed in 10C.0l(a) and who does not
have an effective permit for such discharge or acfivity, except persons
covered by general permits or those covered by 10C.01(c), shall submit
a complete application in the manner and form prescribed by the
Director and in accordance with the following applicable subsections.

Responsible Party Applies - When a facility or activity is owned by one

person but is operated by another the operator shall be the applicant.
The Director may require documentation of the WV/NPDES permit responsi-
bility and 1iability of the owner and operator and may-proposeéand
issue the WV/NPDES permit to the responsible person or persdns;.but
only after notice to the responsible person or persons or the birector
may refuse to issue the WV/NPDES permit until the respoﬁsib]e%person

applies for the WV/NPDES permit.

Comp1eteness - Any person who requires a WV/NPDES permit shalt

complete, sign and submit to the Director a WV/NPDES application. An
application for a permit js complete when the Director rece1ves an
application form and any supplemental information including m&ps,
plans, designs and other application materials which are comp}eted to

the Director's satisfaction. The completeness of any application

“for a WV/NPDES permit shall be judged independently of the status of

any other bermit application or permit for the same facility or
activity. The Director shall not begin the processing of a permit

until the applicant has fully complied with the application ﬁequirements.
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100,04 Time to Apply
. ' {(a) Reissuance - Any person with an existing WV/NPDES permit shall
submit an application for reissuance of such permit at least 120
days before the expiration date of the existing WV/NPDES, NPDES
or Article 5A permit.

(b) Permit to Abandon - Any person proposing to abandon a deep mine

facility under W.Va. Code §20-5A-5(b)(6) and Section 10C.01(a)5
shall apply for an abandonment permit at least 180 days prior to
sealing of the deep mine. Any person proposing to abandon a

surface mine facility under W.Va. Code §20-5A-5(b)(6) and 10C.01({a)5
shall apply for an abandonment permit with a request for Phase 11
bond release under 41, |

100.05 Information Required from Applicants

(a) Information required from all applicants - All applicants for WV/NPDES

permits shall provide the Director with a complete application in

the manner and on a form prescribed by the Director. The form may

require {nformation in addition to that specified in this section.

1. The activities conducted by the applicant which require it to
obtain a permit.

2. Name, mailing address, and location of the facility for which

| the application is submitted.

3. Up to four Standard Industrial Classification {SIC) codes
which best reflect the principal products or services provided
by the facility.

4. The operator's name, address, telephone number, ownership status,
including the name and address of the owner if different, and

status as Federal, State, phivate, public, or other entity.
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SECTION 10 - ARTICLE SA/NPDES REGULATIONS 100. APPLICATION FOR PERMITS

5. Other relevant environmental permits necessary for the construction '
and/or operation of this facility such as dredge and fill .
permits under CWA §404 and Article 6 permits.

6. A topographic map drawn to a reasonable scale and extending at
least one thousand (1000) feet beyond the site, depicting the
facility and each of its intake and discharge structures; and
those wells, springs, other surface water bodies, and ddinking
water wells listed in public records or otherwise knbwn‘to

the applicant in the map area.

(b) Information required from Existing Sources - All applicants (including
all applicants for reissuance) for WV/NPDES permits whose facilities
are existing sources shall also provide the following infor@ation

' |

to the Director:

1. Outlet location. For each point source, the latitude and longitude

- to the nearest second and the name of the immediate recg¢iving
water and river mile point. For haulroads and on-benchédrainage
control, the outlet location shall be considered to be ﬁhe

lowest downstream discharge point where water leaving the

‘permit area enters the stream.

2. Line Drawing. A line drawing of the water flow through the

facility with a water balance, showing operations contr%buting
influent to the treatment units and effluent, Similar bfocesses,
operations, or production areas may be indicated as a shng]e
unit, labeled to correspond to the more detailed identi%ication
under paragraph (b)(3) of this subsection. The water &a]ancé

must show approximate average flows at intake and discﬂarge

points and between units, including treatment units. If a
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water balance cannot be determined the applicant may instead
provide a pictorial description of the nature and amount of
any sources of water and any collection and treatment measures.

Average flows and treatment. A narrative identification'of

each type of process, operation, or production arearwhich
contributes wastewater to the effluent for each outlet,

including process wastewater and stbrm water runoff (including
material storage area runoff), the average flow each process
contributes and a description of the treatment, if any, the
wastewater receives, including the ultimate disposal of any
solid or fluid wastes other than by discharge. Processes,
operations or production areas may be described in general terms.

Intermittent flows. If any of the discharges described in

paragraph (b)(3) of this subsection are intermittent or
seasonal, a description of the frequency, duration and flow
rate of each discharge occurence (except for storm water
runoff, spillage, or leaks).

Improvements. If the applicant is subject to any present

requirements or compliance schedules for construction, upgrading
or operation of waste treatment equipment, an identification

of the abatement project, and a listing of the required and
projected final compliance dates.

Effluent characteristics. Information on the discharge of

pollutants is specified in this subparagraph. When "quantitative
data" (concentration and mass) for a pollutant is required,

the applicant must collect a sample of effluent and analyze

it for the poliutant in accordance with anaiytica] methods
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approved under 40 CFR Part 136. When no analytical method is .
approved the applicant may use any syitable method but must
provide a description of the method. Grab samples must be
used for pH, temperature, cyanide, total phenols, residual
chlorine, oil and grease, and fecal coliform. For all ather
pollutants, 24-hour composite samples must be used. However,
a minimum of one (1) grab sample may be taken for effluents
from holding ponds or other impoundments with a retentién
period greater than 24 hours, and a minimum of one (1) to
four (4) grab samples may be taken for storm water discﬁarges
depending on the duration of the discharge. “One grab s&mp]e
shall be taken in the first hour {(or 1es§) of discharge@with'
one additional grab sample taken in each succeeding hour of
discharge up to a minimum of four grab samples for discharges
lasting four or more hours. In addition, the Director may
waive composite sampling for any outfall for which thei
applicant demonstrates that the use of an automatic sam&1er
is infeasible and that the minimum of four (4) grab saﬁp]es
will be a representative sample of the effluent being Qischarged.
when an applicant has two or more outlets with substanéially
jidentical effluents the Director may a}]ow the applicadt to
test only one outfall and report that the quantitativeédata
also applies to the substantially identical outlet. i

A. Mandatory Testing:

(1) Every applicant must report quantitative data for
every outlet for the following pollutants: |

a. Biochemical Oxygen Demand (B0Ds)
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b. Chemical Oxygen Demand (COD)
¢. Total Organic Carbon (TOC)
d., Total Suspended Solids
e. Ammonia (as N)
f. Temperature (both winter and summer)
g. pH
(2) The reporting requirements for biochemical oxygen
demand, COD, TOC and ammonia are waived if sewage or
bath house waste is not a part of the effluent.

B. Each applicant contributing to a discharge must report
quantitative data for the pollutants listed in Appendix C
(the toxic metals, cyanide, and total phenols) in each
outlet. |

c. Potentially Required Testing:

Each applicant must indicate whether the applicant knows
or has reason to believe that the pollutant is discharged
from the outlet (see Paragragh F. below) and must report
for each outlet quantitative data for the foliowing
pcollutants:

(1) A1l pollutants listed in Appendix C or Appendix D
(the toxic pollutants) for which quantitative data is
not otherwise requifed under paragraph (b}6(B) of
this section unless the applicant qualifies for a
small business exemption under (b)(7);

{2) A1l pollutants in Appendix E (certain conventional

and nonconventional po]]utants).
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D.

Each applicant must indicate whether it knows or has reason .
to believe that any of the pollutants in Appendix F (certain
hazardous substances and asbestos) are discharged from each
outlet (see paragragh F below). For every pollutant expected
to be discharged, the applicant must briefly descri&e the
reasons the pollutant is expected to be discharged, and
report any quantitative data it has for any pollutant.
Each applicant must report qualitative data generated
using a screening procedure not calibrated with analytical
standards, for TCOD [2, 3, 7, 8 - tetrachlorodibenzd-p-
dioxin] if: |
(1) it uses or manufactures 2, 4, 5, -T [2, 4, 5 -
trichlorophenoxy acetic acid]; Silvex, 2, 4, 5, }TP
[2-(2, 4, 5 - trichlorophenoxy propanoic acid]; Erbon
- [2-(2, 4, 5-trichlorophenoxy) ethyl, 2, 2-dich14ropropionate];
Ronnel {0, O-dimethyl 0-(2, 4, S-trichloraphenyl)
phosphorothiocate]; TCP [(2, 4, 5-tr1chlorophean]; or
HCP [({hexachlorophene)l; or |

- (2) knows or has reason to believe that TCDD is or uky be

'present in an effluent, !
The requirements in paragraphs {b)6(C) and (D) of thﬁs section
that an applicant must provide quantitative data for certain
pollutants known or believed to be present does not épply
to pollutants present in a discharge solely as the r@ﬁult
of their presence in intake water; however, an applﬁcant‘

must report such pollutants as present. An applicant is

expected to "know or have reason to believe" that a -

10 -23 | ®




SECTION 10 - ARTICLE HA/NPDES REGULATIONS 10D. APPLICATION FOR PERMITS

9.

10.

11.

12.
13.
14.

pollutant is present in an effluent based on an evaluation
of the expected use, production, or storage of the pollutant,
or on any previous analyses for the pollutant.

Small business exemption. Coal mines or preparation plants with a

probable total annual production of less than 100,000 tons per year
per mine or plant are exempt from the requirements in paragraph
(b)6(CY(1) of this section to submit quantitative data for the

pollutants listed in Appendix D (the organic toxic pollutants).

Used or manufactured toxics. A listing of any toxic pollutant which

the applicant does or expects to use or manufacture as an intermediate
or final product or by-product during the next five (5) years.

Biological toxicity tests. An identification of any biological

toxicity tests which the applicant knows or has reason to believe
have been made within the Tast three (3) years on any of the
applicant's discharges or on a receiving water in relation to a
discharge.

Contract analyses. If a contract laboratory or consulting firm

performed any of the analyses required by paragraph (b)(6) of -
this subsection, the identity of each laboratory or firm and the

analyses performed.

Plan for Abandonment. The information required in a plan for
abandonment pursuant to 100.05(d). |

Discharges into non-complying waters. Compliance with 10D.05(e).

Variances. Compliance with 100.05(f) or (g) if applicable.

Delayed Submission. In case of reissuance applications, the Director

may grant permission to submit the information required by paragraphs

6, 8 and 9 of this section after the permit expiration date.
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15. Additional information. In addition to the information reported

on the application forh, applicants shall provide to the Director,
at his or her request, such other information as the Director

may reasonably require to assess the facility and disch@rges

from the facility and to determine whether to issue a Nf/NPDES
permit. The additional information may include additional
quantitative data and bioassays to assess the relative

toxicity to aquatic life of the discharges and requirements

to determine the cause of the toxicity.

{c) Information Required for New Sources.

1.

A1l applicants for WV/NPDES permits whose facilitiesnaré new
sources must submit a complete application for a surface mining
permit under Article 6 (Sections 3A through 3L) and the
information required by Section 10D.05(a), 10D.05(b).
Incorporation by reference of material supplied in the

Article 6 application is permissible.

Any new source which is applying for a reissuance permii must
submit an application consisting of the material requirkd by

10D.05(a) and (b).

(d) Plan for Abandonnment and Application te Abandon a Mine.

1.

Deep Mines - the‘p1an for abandonment may incorporate information
contained in the surface mining permit under Article 6 {see §
7A.04), Un]eés waived in writing, in whole or in part by the
Director, an applicant for a deep mine under either Section
10D.05(b) or (c) shall provide a plan for abandonment which
contains the following information: :

A. A mine map to scale showing aﬁong other things:
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. (1) the proposed mine boundary for the initial five (5)
years of the mine and the proposed final limits of
mining (to be shown in different colors); thickness
of barriers against outcrop;

(2) any adjacent deep and strip mines and auger holes and
the thickness of barriers between the proposed mine
and adjacent mine or auger holes;

(3) predicted final water elevation in the prdposed'mine;

(4) water level and its elevation in any adjacent mines;

(5) seam structural contours at 10 feet ihterva]s and
surface elevation contours at an inﬁerva] not to
exceed those available on the latest U.S$.G.S. 7.5
minute quadrangle, fault plane or weak plane;

(6) proposed location of all mine seals and sectional
dams if any;

(7) all proposed mine portals, boreholes;

(8) surface and seam elevations of all mine openings;

{(9) the north line;

(10) general strike and dip direction of the mineral bed
and the average dip.

8. If there are mine workings either below or above the mine
workings to be abandoned, information on whether they afe
active, inactive or abandoned, the final limits of mining
(to be shown in different colors on the mine map in A(l)),
elevation of water pools in these mines, the thickness and
nature of parting between the work ings, wheiher water from

the mine to be abandoned will flow through the-adjacént mines

or the mines above or below, and whether water from adjacent
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mines or mines below or above will flow through the mine .
to be abandoned and if it will, the quality of the water,

C. The type and number of permanent seals proposed, their
design details and drawings and the materials to be used
for construction.

D. Whether there will or might reasonably be expected to be a
discharge from the mine after abandonment; the maximum rate
of discharge expected; whether the discharge, if any, will
need treatment; if treatment is required the type of
treatment proposed and its details and if treatment will
not be required, the reasons for assuming so.

E. Provisions that shall be made for assuring acceptab]? water
quality from any discharges after abandonment of th% mine,
Should the mine become filled with water, the effecﬁ on
gboundwater gquality and plans to eliminate or minimiée
the adverse effects if any on groundwater quality.

F. Any other information which the Director may deem nécessany

| to evaluate the water pollution potential of the fa&i]ity.

G. The information required in Section 7A.04. '

2. Other Facilities Requiring Plans for Abandonment. For alil

coal mines, other than deep mines, preparation plants aqd
preparation plant associated areas, the reclamation plad
required under Article 6 shall be the plan for abandonment.

3. Plan for Abandonment; Reissuance. Unless waived in writing

in whole or in part by the Director, in addition to the

information required by Sections 4.04(a) and (b}, an applicant .
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. for the reissuance of a WV/NPDES permit shall provide information
to update or add to the information required in Paragraph 1
and 2 above.

4, Application for Permit to Abandon.

A. For deep mines - An application for a permit to abandon shall
contain the information requested under Paragraph 1 and 2
updated to show final determinations which reflects current
knowledge, on each item provided that where the information
submitted under 1 and 2 has not significantly changed
further updating will not be required, and the following:
1. a statement from the applicant which predicts the

1ikelihood of a discharge from the abandoned mine.

2. At least one respresentative cross section map across
the coal seam and overburden along a line parellel to
the dip of the mineral bed showing the name and
thickness of each strata above and the immediate
strata below the mineral bed, the position of the
water table and the direction of the fiow of water,
the final likely level of water in the mineral bed on
~abandonment and the likely extent of fracturing in
the overburden due to mining. The line og cross section
shall be shown on the mine map submitted under (d)1.A.

3. A report on the quality of water being discharged
from the mine during the past two years or, if such
data is unavailable, then an analyses of current

discharge quality and a prediction of expected

discharge quality should a discharge occur.
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(e)

(f)

B. For facilities other than deep mines, the application for
a permit to abandon shall be the application for a Phase
11 bond release.

Discharges into non-complying waters - The owner or operator of a

facility proposing to discharge into a water segment which does

not meet applicable water quality standards for the pollutants to

be discharged or is not expected to meet those standards even

after the application of effiuent limitations required by either

Section 301{b}{2){(A)2 or (E) or 306 of the CWA, and for which the

State has performed a poliutant load allocation for the pollutants

to be discharged, must demonstrate, before the close of the

comment period, that either:

1; There are sufficient remaining pollutant load allocations to
allow for the discharge; and |

2. The existing dischargers into that segment are subject to
comp1iance schedules designed to bring the segment 1n£o
compliance with applicable water quality sﬁandards; or

3, that the applicant qualifies for an alternate water quality
based effluent limitation by making an adequate demongtration
to the Director pursuant to the Water Resources Board's
Administrative Regh}ations, Series I, Section 8.

Variance Requests - A facility may request a variance frbm

effluent limitations under any of the'following statutory:or
regulatory provisions within the times specified. Requests must
explain how the requirements of EPA variance regulations have
been met. EPA regulations governing the variances in this
section are promulgated at 40 CFR Part 125 (Appendix B).
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1.

Fundamentally different factors. A request for a variance

based on the presence of "fundamentally different factors"
from those on which the effluent limitations guideline was
based shall be made by the close of the public comment period
under Section 10J.02. The request shall explain how the
requirements of 40 CFR Part 125, Subpart D have been met.

Non-conventional pollutants. A request for a variance from the

BAT requirements for CWA Section 301(b)(2)(F) pollutants (commonly
called "non-conventional" pollutants) pursuant to Section 301(c)
of CWA because of the economic capability of the owner or
operator, or pursuant to Section 301(g) of CWA because of

certain environmental considerations, when those requirements

were based on effluent limitation guidelines, must be made by:

A, Submitting an initial request to the Regional Administrator,
as well as to the Director, stating the name of discharger,
the permit number, the outlet numﬁer(s), the applicable
effluent guideline, and whether the discharger is requesting
a Section 301(c) or Section 301(g) modification or both. This
request must have been filed not later than 270 days after
promulgation of an applicable effluent limitation guideline
for guidelines promulgated after December 27, 1977; or

B. Submitting a completed request no later than the close of the
public comment period under Section 10J.02 demonstrating that
the applicable requirements of 40 CFR Part 125 have been ﬁet,
unless an extension is granted under 100.05(g)(2).

C. Requests for variance from effiuent limitations not based

on effluent limitation guidelines need only comply with
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3.

paragragh (B) of this section and need not be preceded by
an initial request under paragragh {A) of this section.

Innovative technology. An extension under CWA Section 301(k)

from the statutory deadline of July 1, 1984 under Section
301(b)(2)(A) for best available technology based on the use of
innovative technology may be requested no later than the close

of the public comment period under Section 10J.02 for the
discharger's initial permit requiring compliance with Section
301(b}{2)(A). The request shall demonstrate that the requirements
of 40 CFR § 124,13 and Part 125, Subpart C have been met.

Water quality related effluent limitations. A modification

to any water quality related effluent limitation under

Section 302(b)(2) of the CWA of requirements under 302({a) of
the CWA for achieving water quality related effluent limitations
may be requested no later than the close of the public

comment period under Section 10J.02 on the permit from wh1ch

the modification is sought.

(g) Expedited Variance Procedures and Time Extensions

1.

Notwithstanding the time requirements in paragraph (f) of this

subsection, the Director may notify a permit applicant béfdre

a draft permit is issued that the draft permit will likel§ contain

limitations which are eligible for variance. In the notﬂce the
Director may require the applicant as a condition of con&ideration
of any potential variance request to submit information axp1aining
how the requirements applicable to the variance have been met

and may reguire its submission within a specified reasonable

time after receipt of the notice. The notice may be sent

10 - 31




SECTION 10 - ARTICLE SA/NPDES REGULATIONS 10D. APPLICATION FOR PERMIT

before the permit application has been submitted. The draft.
or final permit may contain the alternative limitations which
may become effective upon final grant of the variance.
| 2. A discharger who cannot file a complete request required dnder
| paragraph (f)(2)(B) of this subsection may request an extension.
The extension may be granted or denied at the discretion of the
Director. Extensions shall be no more than 6 montﬁs in duration.

10D.06  Record Keepingﬂgl Applicant - Applicants shall keep records of all

data used to complete permit applications and any supplemental
information submitted for a period of at least three (3) years from

the date the application is signed.

100.07 Signatories to Permit Applications and Reports

(a) Applications. A1l permit applications shall be signed as follows:

1. - For a corporation: by a responsible corporate officer. For the
purpose of this section, a responsible corporate officer means:
A.. A president, secretary, treasurer, or vice-president of
the corporation in charge of a principal business function,
or any other person who performs similar policy or
decision-making functions for the corporation, or
B. the manager of one or more manufacturing, production, or
operating facilities employing more than 250 persons or
having grdss annual sales or expenditures exceeding $25
million (in second quarter 1980 dollars), if authority to
sign documents has been assigned or delegated to the
manager in accordance with corporate procedures.
2. For a partnership or sole proprietorship: by a general
partner or the proprietor.
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(b) Reports. All reports' required by WV/NPDES permits and other .
information requested by the Director for compliance with Article
5A, shall be signed by a person described in paragraph (a) of
this subsection, or by a duly authorized representative of thét
person. A person is a duly authorized representative only if:
1. The authorization is made in writing by a person describéd in
paragraph (a) of this section; |
2. The authorization specifies either an indiv1dua1 or a p051t10n
having responsibility for the overall operation of the
regulated facility or activity such as the position of plant
manager, superintendent, an individual or position hav1qg
overall responsibility for environmental matters for thé
company, or position of equivalent responsibility. (A &u]y
aﬁthorized representative may thus be either a named individual
or any individual occupying a named position); and
3. The written authorization is submitted to the Director.i
(c) Changes to authorization. If an authorization under paragrhph
(b} of this section is no longer accurate because a diferent
jndividual or position has responsibility for the overall operation
of the facility, a new authorization satisfying the require@ents
of paragraph (b) of this section must'be submitted to the Dkrector
prior to or together with any reports, information, or appﬁications
to be signed by an authorized representative, j
(d) Certification. Any person signing a document under paragraphs
(a) or (b) of this section shall make the following certification:

"1 certify under penalty of law that this document and a11§

attachments were prepared under the direction or supervisién in
) |
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10D0.08

10E.

10E.01

accordance with a system designed to assure that qualified personnel

properly gather and evaluate the information submitted. Based on
my inguiry of the.person or persons who manage the system, or
those persons directly responsible for gathering the information,
the information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, including
the possibility of fine and imprisonment for knowing violations."
Filing Fee - A filing fee of $50 shall be required with all WV/NPDES
Applications and shall be deposited with the State Treasurer to the
credit of the operating permit Fees Fund in accordance with 20-6-9(f)

of the State Act.,

CONDITIONS APPLICABLE TO ALL PERMITS

The following conditions apply to all NV/NPDES permits. All conditions

shall be incorporated into the WV/NPDES permits either éxpressly or by
reference. If incorporated by reference, a specific citation to
these requlations must be given in the permit.

Duty to compiy: Penalties

(a) The permittee must comply with all conditions of this permit.
Permit noncompliance constitutes a violation of the CWA, Article
5A and Article 6 and is grounds for enforcement action; for
WV/NPDES permit modification, suspension or revocation; or'for

denial of a WV/NPDES permit reissuance application.

(b) The permittee shall comply with alil effluent standards or prohibitions

established under Section 307({a) of the CWA for toxic pollutants
~within the time provided in the regulations that establish these
standards or prohibitions, even if the permit has not yet been
modified to incorporate the requirement.
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(c)

(d)

The Clean Water Act and Article 5A provide that any person who .
violates a permit condition implementing sections 301, 302, 356,

307, 308, 318 or 405 of the Clean Water Act, or any provision of

a WV/NPDES. permit or rule or regulation promulgated under Artﬁcle

5A, is subject to a civil penalty not to exceed $10,000 per d&y

of such violation. Any person who willfully or negligently |

violates permit conditions implementing sections 301, 302, 306,

307, or 308 of the Act or any provision of Article 5A or its i

WVY/NPDES permit, is subject to a fine of not less than $2,5005nor

more than $25,000 per day of violation, or by imprisonment fo&

not more than one (1) year, or both.

Any person who falsifies, tampers with, or knowingly renders
inaccurate any monitoring device or method required to be maintained
under this permit shall, upon conviction, be punished by a fine |
of not more than $10,000 per violation, or by imprisonment for

not more than 6 months per viclation, or be both. !

The CWA and Article 5A provide that any person who knowingly |

- makes any false statement, representation, or certification in

{f)

any record or other document submitted or required to be mainiained
under this permit, including monitoring reportis or repdrts of
compliance or non-compliance shall, upon'conviction, be punished

by a fine of not more than $10,000 per violation, or by 1mpri§onment
for not more than s1x (6) months per violation, or by both, l

The effluent or effluents covered by this permlt are to be of

such quality so as not to cause violation of applicable water

quality standards adopted by the State Water Resburces Board.

Further, any activities covered under this permit shall not iead
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10£.02

10E.03

10E.04

10E.05

to pollution of the groundwater of the state as a result of the
disposal or discharge of such wastes covered herein.

{g) Nothing in this subsection shall be construed to 1imit or prohibit
any other authority the Director may have under Article 5A or
Article 6, or to relieve the permittee from any responsibilities,
liabilities or penalties for not complying with Series I and III
of the Water Resources Board's regulations.

Duty to reapply. If the permittee wishes to continue an activity

regulated by this permit after the expiration date of this WV/NPDES
permit, the permittee must apply for a new permit at least 120 days
prior to expiration of the permit.

Duty to halt or reduce activity. Upon reduction, loss or failure of

the treatment facility the permittee shall, to the extent necessary

to maintain compliance with its permit, control production or all
discharges or both until the facility is restored or an alternative
method of treatment 1s.provided. This requirement applies, for
example, when the primary source of power to the treatment facility
fails or is reduced or lost. It shall not be a defense for a permittee
in an enforcement action that it would have been necessary to halt or
reduce the permitted activity in order to maintain compliance with

the conditions of this permit. | '

Duty to mitigate. The permittee shall take all reasbnable steps to

minimize, correct or prevent any discharge in violation of this
permit which has a reasonable 1ikelihood of adversely affecting human
health or the environment.

Proper operation and maintenance. The permittee shall at all times

properly operate and maintain all facilities and Systems_of treatment
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10E.06

10E.07

10E.08

10E.09

10E.10

“and control (and related appurtenances) which are installed or used

by the permittee to achieve compliance with the conditions of this
permit. Proper operation and maintenance includes effective performance,
adequate funding, adequate operator staffing and training, and

adequate laboratory and process controls, including appropriate

quality assurance procedures. This provision requires the operation

of back-up auxiliary facilities or similar systems only when necessary

to achieve compliance with the conditions of the permit.

permit actions. This WV/NPDES permit may be modified, reissued,

suspended, or revoked for cause (see Section 10H). The filing of a
request by the permittee for a permit modification, reissuance,
termination or a notification of planned changes or anticipated

noncomptiance, does not stay any permit condition.

Transfer. This permit is not transferable to any person except after

notice to the Director and by following one of the procedures listed
in 10C.05(c).
Property rights. This WY/NPDES permit does not convey any propefty

rights of any sort, or any exclusive priviledge.

Duty to provide information. The permittee shall furnish to the Director,

within a specified time, any information which the Director may fequest
to determine whether cause exists for modifying, reissuing, suspending,

or revoking this permit, or to determine compliance with this permit.

The permittee shall also furnish to the Director, upon request, .

copies of records required to be kept by this WV/NPDES permit.

Inspection and entry. The permittée shail allow the Director,

or an authorized representative, upon the presentation of credertials
and other documents as may be required by law, to:
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(a) Enter upon the permittee's premises where a regulated facility or
activity is located or conducted, or where records must be kept
under the conditions of the WV/NPDES permit;

(b) Have access to and copy at reasonable times, any records that
must be kept under the conditions of this permit;

(c) Inspect at reasonable times any facilities, equipment {including
monitoring and control equipment), practices, or operations
regulated or required under this permit; and

(d) Samp]e or monitor at reasonable times, for the purposes of
assuring permit compliance or as otherwise authorized by Article
6 or Article 5A, any substances or parameters at any location.

10E.11 Monitoring and records

{a) Monitoring must be conducted according to test procedures approved
under 40 CFR Part 136, unless other test procedures have been -
specified in this WV/NPDES permit.

(b) Samples and measurements taken for the purpose of monitoring
shall be representative of the monitored activity.

(c) The permittee shall retain records of all monitoring information,
including all calibration and maintenance records and all original
chart recording for continuous monitoring instrumentation, copies
of all reports required by this permit, and records of éll data
used to complete the application for this permit, for a period of
at Teast three (3) years from the date of the sample, measurement,
report or app]ication. This period may be extended by request of
the Director at any time.

(d) Records of monitoring information shall include:

1. The date, exact place, and time of sampling or measurements;
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2. The individual(s) who performed the sampling or measurements; .
3. The date(s) analyses were performed;
4. The individual(s) who performed the analyses; if a commercial
Jaboratory is used, the name and address of the laboratory;
5, The analytical techniques or methods used; and
6. The results of such analyses.
This information need not be submitted to the Department, umless
requested, but should be retained in accordance with 10E.11{c).
(e) Monitoring results shall be reported on DMRs and at the intervals
specified in the permit. DMR's should be sent to the Reclamation
Chief so that they are received no later than twenty (20) days
following the end of the reporting period.
(f) If the permittee monitors any pollutant at any monitoring point
. specified in the permit more frequently than required by the
permit, using approved test procedures under 40 CFR Part 136 or
as specified in the permit, the results of this monitoring ﬁhall
be included in the calculation and reporting of the data squitted
in the OMR. Such increased frequency shall also be indicaﬂed.
{g) Calcu]at1ons for all limitations which require averaging of

measurements shall ut1]1ze an arithmetic mean unless otherwise

specified by the Director in the permit.

10E.12 _SignatonxArequirement. - A1l applications, reports, or 1nformat1on

submitted to the Director shall be signed and certified as requ1red
in Section 100.07 of this section,

10E,13 Reporting requirements

(a) Planned changes. The permittee shall give notice to the Director

as 'soon as possible but not later than thirty (30) days prior to
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(b)

(c)

(d)

any planned physical alterations or additions to the permitted
facility and of any planned changes in the method of operating the
facility which may affect the nature or quantity of the discharge,

or qualify that facility for designation as a new source under 10B.30.

Anticipated noncompliance. The permittee shall give advance notice

to the Director of any planned changes in the permitted facility or
activity which may result in noncompliance with permit requiréments.

Compliance schedules. Reports of compliance or noncompliance

with, or any progress reports on, interim and final requirements
contained in any compliance schedule of the permit shall be
submitted no later than 14 days following each schedule date.

Immediate reporting

1. The permittee shall report any noncompliance with the WV/NPDES
permit or Article 5A which may endanger health or the environmeni
immediately but not later than 24 hours after becoming aware
of the circumstances by using the Division of Water Resources'
Emergency Notification Number 1-800-642-3074. A written
submission shall be provided to the Reclamation Chief within
five (5) days of the time the permittee becomes qwaré of the
circumstances. The written submission shall contain a
description of the noncbmp1iance and its cause; the period of
noncompliance, including exqct dates and times, and if the
noncompliance has not been corrected, the anticipated time it
is expected to continue; and steps taken or planned to
‘reduce, eliminate, and prevent reocurrence of the noncompliance.

2. The following shall also be reported immediately but not

later than 24 hours after:
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A. Any unanticipated bypass (see Section 10E.14(a)) which
exceeds any effluent limitation in the permit;

B. Any spill or accidental discharge (upset) {see Section
10E.15) shall be reported to the Director via the Division
of Water Resources disignated spill telephone numeer.

Such notification shall set forth the time and place of
such spill or discharge, type and quantities of pollutants
and any actions taken to stop or mitigate the spill or
accidental discharge and any other information as may be
'requested. A wr1tten verification of such notlflcation
shall be submitted upon request of the Reclamation Chief,

C. Violation of a maximum daily discharge limitation for any
of the pollutants which the Director has required in ﬁhe
permit to be reported immediately.

The Director may waive the written report for 2 above on a

case-by-case basis if the oral report has been rece1ved in

accordance with the above.

Notification Levels. The permittee must not]fy the D1rector

in writing as soon as they know or have reason to believe:
A. That any activity has occurred or will occur which would
result in the d1scharge of any tox1c pollutant which is
not limited in the permit, if that discharge will exceed
the highest of the following "notification levels":
{1) One hundred micrograms per liter (100 ug/l1); i
(2) Two hundred micrograms per liter (200 ug/l) f&r
acrolein and acrylonitrile; five hundred m1cr¢grams
per liter (500 ug/1) for 2,4-dinitropheno! anﬁ for
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. 2-methyl-4, 6-dinitrophenol; and one milligram per
liter (1 mg/1) for antimony;

{3) Five {5) times the maximum concentration value
-reported for that pollutant in the permit application
in accordance with Section 100.05(b){6);and

(4) The level established by the Director in accordance
with Section 10F.02(h).

B. That they have begun or expect to begin to use or manufacture
as an intermediate or final product or byproduct any
toxic po1lﬁtant which was not reported in the permit
application under Section 10D.05(b)(8).

{e) Other noncompliance - The permittee shall report all instances of

noncompliance not reported under paragraghs 10E.11(e},(f) and
(g), and 10E.13(c) and (d) of this section, at the time monitoring
reports are submitted. The reports shall contain the information
listed in paragragh 10£.13{d)(1) of this section.

(f) Net limitations - If net Timitations are established, then the

permittee shall notify the Director if eligibility for such
1imitations has been altered or no longer exists.

(g) Other information. Where the permittee becomes aware that it failed

to submit any relevant facts in a permit application, or submitted
incorkect information in a permit application or in any report to
the Director, it shall promptly submit such facts or information.
10E.14  Bypass
(a) Definitions

1. "Bypass" means the intentional temporary diversion of waste

streams from any portion of a treatment facility; and
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“Severe property damage" means substantial physical damage to
property, damage to the treatment facilities which causes |
them to become inoperable, or substantial and permanent loss
of natural resources which can reasonably be expected to
occur in the absence of a bypass. Severe property damage

does not mean economic loss caused by delays in productian.

(b) Bypass not exceeding limitations. The permittee may allow any

bypass to occur {for reasons other than sediment control) which

does not cause effluent limitations to be exceeded, but only if

it is for essential maintenance to assure efficient operation.

These bypasses are not subject to the provisions of paragraphs

(¢) and (d) of this section.

(c) Notice

1.

Anticipated Bypass. If the permittee knows in advance of the

need for a bypass, he or she shall sumet prior written motlce,
if possible, at least ten (10) days before the date of the bypass;

Unanticipated Bypass. If the permittee does not know 1n

advance of the need for a bypass, notice shall be submitted

as required in paragraph 10E.13(d) of this section.

(d) Prohibition of bypass exceeding limitations

l.

Bypass exceeding T1m1tat1ons is permitted only under the

following conditions, and the Director may take_enforcemént

action against a bermittee for,bypass, unless: '

A. Bypass exceeding limitations was unavoidable to prevent
1oss of 1ife, personal injury, or severe properily damage,

B. There were no feasible alternatives to the bypass, such as
the use of auxiliary treatment fac111t1es, retent10n of
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(e)

untreated wastes, or maintenance during normal periods of
edquipment downtime. This condition is not satisfied if
adequate backup equipment should have been installed in
the exercise of reasonable engineering judgement to
prevent a bypass which occurred during normal periods of
equipment'downtime or preventive maintenance; and

C. The permittee submitted notices as required under paragraph
(c) of this subsection.

Approval of Bypass exceeding limitations. The Director may approve

an anticipated bypass exceeding limitations, after considering it's

adverse effects, if the Director determines that it will meet the

~ three conditions listed above in paragraph (d)(1) of this subsection.

10E.15  Upset

(a) Definition. "Upset" means an exceptional incident in which there

is unintentional and temporary noncompliance with technology

based permit effluent limitations because of factors beyond the
reasonable control of the permittee. An upset does not include
noncomp]iahce to the extent caused by operational error, improperly
designed treatment facilities, inadequate treatment facilities,

lack of preventive maintenance, or careless or improper operation.

Effect of an upset. An upset constitutes an affirmative defense

to an action brought fdr noncompliance with such technology based

permit effiuent limitations if the requirements of paragraph (c)

of this subsection are met. No determination made during administrative
review of claims that noncompliance was caused by upset, and

before an action for noncompliance, is final administrative

action subject to judicial review.
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10E.16

10E.17

{c) Conditions necessary for a demonstration of upset. A permittee

who wishes to establish the affirmative defense of upset shall
demonstrate, through proper]y signed, contemporaneous operating
logs, or other relevant evidence that:
1. An upset occurred and that the permittee can identify the
cause(s) of the upset;
2. The permitted facility was at the time being properly operated;
3. The permittee submitted notice of the upset as requiredzin
: paragraph 10E.13(d)2(B) of this section; and
4. The permittee complied with any remedial measures required
under Section 10E.04. |

(d) Burden of proof. In any enforcement proceeding the permittée seeking

to establish the occurrence of an upset has the burden of p}oof.

Reopener Clause. In accordance with W. Va. Code §20-5A-14, the

Director may reopen the permit through modification or by reissuance
to incorporate an applicable effluent standard or limitation unher
Sections 301(b)(2)(C) and W.Va. Code §20-5a-7(b) (Water quality based
effluent limitations and standards), 301 (b)(Z)(D)-(Tox1c5),73@4(b)(2)
(best available treatment) and 307(a)(2) (Toxics) of the CWA, thch

is promu1§ated or apprbved after the permit is issued if that éffluent
standard or limitatfion is more stringent than any effluent ]imﬂtatipn
in the permit, or controls a pollutant not limited in the perm{t. |

Removed Substances - Where removed substances are not otherwise

covered by the terms and conditions of this permit or other exﬂsting
permit issued by the Department, any solids, sludges, filter béckwash

or other pollutants removed in the course of treatment or control of

wastewaters and which are intended for disposal within the Staﬁe,
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10E.18

shall be disposed of only in a manner and at a site subject to the

approval by the Department. If such substances are intended for

disposal outside the State or for reuse, i.e., as a material used for

making another product, which in turn has another use, the permittee

shall notify the Department in writing of the proposed disposal or

use of such substances, the identity of the prospective disposer or

users, the intended place of diéposa] or use, as appripriate, and

shall take reasonable measures to insure that the use does not cause

pollution of the waters of the State.

New Sources

(a) The owner or operator of a new source or a recommencing discharger
shall install and have in operating condition, and shall "start
up" all pollution control equipment required to meet the conditions

of its permit before beginning to discharge.

(b) After the effective date of new source performance standards, it

shall be.un1awfu1 for any owner or operator of any new source td
operate the source in violation of those standards applicable to
ihe source, except in accordance with 10L.02(d). .

{c) Any new source classified as such under previous EPA regulations
may, notwithstanding Section 10H of these regulations, apply to
have its WV/NPDES permit modified to incorporate the revised new
source performance standards.

(d) When a WV/NPDES permit is issued to a new source the protection
period of 10L.02(a) shall apply. After expiration of such
protection period, the permittee must immediately comply with any

more stringent technology based limitations promulgated under

Section 301 of the CWA. If, however, the more stringent technology
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based limitations are promulgated less than three (3) years before
the expiration of the WV/NPDES permit, then the permittee has three
(3} years from the date of their promulgation to comply witﬁ such
stricter limits. | |

10E.19 Definitions - When used in the WV/NPDES permits the terms of Section

108 shall apply and the following terms shall mean: |
{a) The "daily average fecal coliform” bacteria is the geometr1c
average of all samples collected during the month. :

(b) "Measured Flow" means any method of liquid volume measuremeht the
accuracy of which has been previously demonstrated in engineering
practice, or for which a relationship to absolute volume has been
obtained. | E

(c) "Composite Sample" is a combination of individual samples qbta1ned
at regular intervals over a time period. Either the vo]umq of each
individual sample is proportional to discharge flow rates ér the
sampling interval (for constant volume samples) is proport{onal to
the flow rates over the time period used to produce the compos1te.
The maximum time period between individual samples shall be two
_(2) hours.

(d) “Grab Sample" is an individual sample coilected in less than

fifteen (15) minutes.

10F. ESTABLISHING WV/NPDES PERMIT CONDITIONS

10F.01 General - In addition to conditions required in all WV/NPDES bermits,
the D1rector shall establish conditions in WV/NPDES permits as required
on a case-by-case basis, to provide for and assure compliance with

all applicable requirements of the CWA, Article 5A and this section. .
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An applicable requirement is a State or Federal or Interstate compact,
statutory or regulatory requirement which takes effect prior to final
administrative disposition of a permit, or is any requirement which
takes effect prior to final administrative disposition and is also any
requirement which takes effect prior to the modification or reissuance
of a permit. Section 10J.02(b) (Reopening of comment period) provides
a means for reopening a WV/NPDES permit proceeding at the discretion
of the Director where new requirements become gffective during the
permitting process. An applicable requirement 15 also any requirement
which takes effect prior to a modification or reissuance of a permit.

10F.02 Effluent Limitations - Each permit shall include conditions meeting

the following requirements when applicable:

(a) Technology based effliuent 1limitations and standards for existing

sources based on effluent limitations and standards under Section

301 of CWA or new source performance standards promulgated under_
Section 306 of CWA, or case-by-case effluent limitations determined
under Section 402(a){1) of CWA (Best Professional Judgement or

BPJ), or a combination of the two in accordance with 40 CFR Part

125. For new sources these technology based limitations and
standards are subject to the provisions of Subsection 10L (protection

period}.

(b) Other effluent limitations and standards under Section 301, 302,
303, 307, and 318 of CNA. If hny applicable toxic effiuent standard
or prohibition (including any schedule of compliance specified in
such effluent standard or prohibition) is promulgated under Section

307(a) of CHA for a toxic pollutant and that standard or prohibition

10 - 48




SECTION 10 -

ARTICLE 5A/NPDES REGULATIONS 10F. ESTABLISHING WV/NPDES

"PERMIT CONDITIONS

(d)

(e)

is more stringent than any limitation on the pollutant in the .
permit, the Director shall institute proceedings under these

regulations to modify or reissue the permit to conform to the

toxic effluent standard or prohibition.

Water Quality Standards - Any more stringent requirements necessary

to achieve water gquality standards established pursuant to the CWA
or Article 5A and regulations, including requirements of other
affected States; or to attain or maintain a specified water quality
related effluent 1imit established under Section 302 of thel CWA.

Reopener Clause - Any WY/NPDES permit issued shall 1nc1ude:effluent

limitations to meet the requirements of Sections 301(b)(2)(A), (C),
(D), (E) and (F) of CWA whether or not applicable effluent limitations
guidelines have been promulgated or approved. These permits shall
also include a reopener condition (10E.16) stating that, 1? an
appticable standard or limitation is promulgated under Sections
301(b)(2)(C) and (D), 304(b)(2), and 307(a)(2) and that effluent
standard or limitation is more stringent than any eff]uenté]imitation
in the permit or controls a pollutant not limited in the pérmit,

the permit may-be modiffed or revoked and reissued to conform to

that effluent standard or limitation.

Water Quality Managgment'Plans - Any requirements neceSSahy to

ensure consistency with the requirements of a Water Qua]ity

Management Plan approved by EPA under Section 208(b} of th.

Alternate limits - Incorporate alternate effluent ]imitatibns or
standards where warranted by "fundamentally different factors"

under 40 CFR Part 125, Subpart D. [Sec. § 100.05(f)] .

10 - 49




SECTION 10 - ARTICLE S5A/NPDES REGULATIONS 10F. ESTABLISHING WV/NPDES
PERMIT CONDITIONS

(g) For toxic pollutants - limitations established under paragraphs (a),

{b), or (c) of this section, to control pollutants meeting the criteria
Jisted in paragraph 1 of this subsection. Limitations will be
established in accordance with paragraph 2 of this subsection. An
explanation of the development of these limitations shall be included
in the fact sheet.

1. Limitations must control all toxic pollutants which:

A. The Director determines (based on information reported in a
permit application under §10D.05(b)(6) and (8) or in a
notification under 10E.13(d)}4 or on other information) are
or may be discharged at a level greater than the level
which can be achieved by the technology based treatment
requirments appropriate to the permittee; or

B. The discharger does or may use or manufacture a toxic pollutant
as an intermediate or final product .or by-product.

2. The requirement that the limitations control the po]lutahts meeting
the criteria of paragraph 1 of this section above will be

satisfied by:

A. Limitations on those pollutants; or

B, Limitations on other pollutants which, in the judgement of the
Director, will provide the necessary treatment of the pollutants.

(h) Notification level. A “notification level" which exceeds the notification

level of Section 10E.13(d)4, upon a petition from the permittee or
on the Director's initiative. This new notification level may not

- exceed the level which can be achieved by the technology based

treatment requirements appropriate to the permittee.
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(i) Immediate Reporting. Pollutants for which the permittee must .

report violations of maximum daily discharge limitations under
10£.13(d)2(C) (Immediate Reporting) shall be listed in the
permit. This list shall include any toxic pollutant or hazardous
substance, or any pollutant specifica!ly identified as the method
to control a toxic pollutant or hazardous substance.

{j) Monitoring requirements - In addition to Section 1l0E.1ll, all

permits shall specify:

1. Requirements concerning the proper use, maintenance, an4
installation, when appropriate, of monitoring equipment?or
methods {including biological manitoring methods when aﬁpropriate);

2. Required monitoring including type, intervals, and freq@ency
sufficient to yield data which are representative of thé moni-
tored activity including, when appropriate, continuous @onitoring;

3. Applicable reporting requirements based upon the impact%of
the regulated activity and as specified in 4 below, Reﬁorting
shall be no.1ess frequent than specified in the above régu1ations.

4. To assure compliance with permit limitations, requiremeﬁts to
monitor:

A. The volume of effluent discharged from each outlet;:

B. Other measurements as appropriate, including pollutants
1ﬁ internal waste streams under Section 10G.08; poliutants
in intake water for net limitations under Section 1@6.07;

frequency rate of discharge, etc., for noncontinuou%

dischargers under Section 10G.04; and pollutants subject‘

f, : v+ to notification requirements under Section 10E.13(d)4.
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5. Requirements to report monitoring results with a frequency
dependent on the nature and effect of the discharge, but in
no case less than once a year.

(k) Best management practices to control or abate the discharge of

pollutants when:

1. Authorized under Section 304(e) of CWA for the control of
toxic pollutants and hazardous substances from ancillary
activities; or

2. Numeric effluent limitations are infeasible; or

3. The practices are reasonably necessary to acheive effluent
Timitations and standards or to carry our the purposes and
intent of CWA. '

(1)} Reissued Permits

1. Except as provided in paragragh (1){(2), when a permit is reissued,
interim limitations, standards or conditions which are
at least as stringent as the final limitations, standards or
conditions in the previous permit (unless the circumstances
on which the previous permit was bésed have materially and
substantially changed since the timé the permit was issued
and would constitute cause for permit modification or reVoéation
and reissuance).

2. MWhen effluent limitations were imposed under Sectfon 402 (a)(1)
(BPJ) of the CWA in a previously issued permit and these-
limitations afe more stringent than the subsequently promulgated
effiuent guidelines, this subsection shall apply unless:

. A. The discharger has installed the treatment facilities

required to mefﬁ thg,effluent Timitations in the hrevious
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permit and has properly operated and maintained the
facilities but has nevertheless been unable to achieve

the previous effluent Timitations. In this case the
limitations in the reissued permit may reflect the level

of pollutant control actually achieved {but shall not be
less stringent than required by the subsequently promulgated
effluent limitation guidelines);

B. The subsequently promulgated effluent guidelines aré
based on best conventional pollutant control technoﬂogy
(Section 301(b)(2}(E) of CWA);

C. The circumstances on which the previous permit was Qased
have materially and substantially changed since theitime
the permit was issued and would constitute cause foé
permit modification or revocation and reissuance; or

D. There is increased production at the facility whichéresu]ts
in significant reduction in treatment efficiency, 16 which
case the permit limitations will be adjusted to fef]ect any
decreased production and raw waste 1oads,rbut in noievent
shall permit limitations be less stringent than thoée required
by subsequently‘promu1gated standards and 11mitatiohs.

{m) Navigation. Any conditions that the Secretary considers neLessany
to ensure that navigation and anchorage will not be substankial1y

impaired.

(n)'Scheduleslgi Compliance - The permit may, when appropriate, specify
a schedule of compliance ieading to compliance with the CWA and
State Act and regulations. .
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Any schedules of compliance for existing sources shall require
compliance as soon as possible, but in no case later than the
applicable statutory deadliine (i.e, July 1, 1984 for technology
based limits under CWA §301(b)(1}(B); July 1, 1977 for water
quality based effluent 1imits under CWA §301 (b)(1)(C); or

July 1, 1987 or three years after promulgation fqr control of

a toxic pollutant under CWA §207(a)).

The first WV/NPDES permit issued to a new source or a recommencing
discharger hay contain a schedule of compliance under this section.
Any first time WV/NPDES permit issued to a new source or
recommencing discharge shall contain a schedule of compliance

only when necessary to allow a reasonable opportunity to

attain compliance with requirements issued or revised after
commencement of construction but less than three (3) years

before commencement of the reievant discharge. For recommencing
dischargers, a schedule of compliance shall be available only

when necessary to allow a reasonable opportunity to attain

compliance with requirements issued or revised less than

~three (3) years before recommencement of discharge.

Interim dates, Any permit may contain-a schgdule of compliance

for completion of interim requirements and require submission
of reports detailing progress toward completion of such interim
requirements. If a permit establishes a schedule of compliance
which exceeds one {1) year from the date of permit issuance,
the schedule shall sét forth interim requirements (fbr example,

actions, operations or milestone events) and the dates for
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10G.
106.01

106.02

CONDITIONS

their achievement, but the time between interim dates shall
not exceed one (1) year. |
4, If the time necessary for completion of any interim requirement
is more than one (1) year and is not readily divisible into
stages for completion, the permit shall specify interim dates
for the submission of reports of progress toward completion of
the interim requirements and indicate a projected compietion date.
5. Reporting. The permit shall be written to require thaé no
- later than 14.days following each interim date and theifinal
compliance date, the permittee shall notify the Director in
writing of its compliance or noncompliance with the 1n§erim
or final requirements or submit progress reports if seétion

(d) is applicable.

© CALCULATING WV/NPDES CONDITIONS

Qutlets and discharge points. All permit effluent limitations,
staﬁdards, and prohibitions shall be established for each outlét or
discharge point of the permitted facility, except as otherwise?
provided under Section 10F.02(k)2 (BMP's where limitations are
infeasible) and Section 10G6.08 (limitations on internal waste streams).
Where a person has a number of outlets emerging into the waters of
this State in close proximity to one another, such outlets may be

treated as a unit for the purposes of this subsection.

Metals, All permit effluent limitations, standards, or prohibﬁtions

for a metal shall be expressed in terms of the total metal (that is,

the sum of the dissolved and suspended fractions of the'metal)funless:
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106.03

10G.04

10G.05

10G.06

CONDITIONS

(a) An applicabte effluent standard or limitation has been promulgated
under CWA and specifies the limitation for the metal in the
dissolved or valent form;

(b) In establishing permit limitations on a case-by-case basis, it is
necessary to express the limitation on the metal in the dissolved
or valent form in order to carry out the provisions of CWA; or

(c) A1l approved analytical methods for the metal inherently measures
its dissolved form.

Continuous Discharges. For all continuous discharges, a11 permit

effiuent limitations, standards, and prohibitions, including those
necessary to achieve water quality standards, shall be stated as
maximum daily and average monthly discharge limitations.

Non-continuous Discharges. Discharges which are not continuous,

shall be particularly described and limited, considering the following

factors, as appropriate:

(a) Frequency;

(b) Total mass;

(c) Maximum rate of discharge of pollutants during the discharge;

(d) Prohibition or limitation of specified pollutants by mass,
concentration, or other appropriate measure.

Mass limitations - Any pollutants limited in terms of mass additionally

may be limited in terms of other units of measurement, and the permit
shall require the permittee to comply with both limitations.

Pollutants in intake water. Except as provided in section 10G.07,

effluent limitations imposed in permits shall not be adjusted for

pollutants in the intake water.
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10G.07

CONDITIONS

Net timitations.

(a)

(b)

Upon request of the permittee, effluent limitations or standards
1mposéd in a permit shall be calculated on a "net" basis; that is,
adjusted to reflect credit for pollutants in the permittee's intake
water, if the permittee demonstrates that its intake water is drawn
from the same body of water into which its discharge is made and if:
1. A. The applicable effluent limitations and standards séecifically

provide that they shall be applied on a net basis; ér

B. The permittee demonstrates that pollutants present in the
intake water will not be entirely removed by its treatment

systems operated by the permittee; and

2. The permit contains conditions requiring the,permitteé to conduct
additional monitoring as necessary to determine continuéd
eligibility for and comp]iance_with any such adjustments.

The permittee shall notify the Director if eligibility for éh

adjustment under this section has been altered or no longer:exists.

In such case, the permit may be modified or reissued.‘

Permit eff}uent_1imitations or standards adjusted under.this_

subsection shall be calculated on the basis of the amount of

pollutants present after any treatment steps have been perférmed

on the intake water by or for the permittee, Adjustments u@der

this subsection shall be given only to the extent that pol]?tants
in the intake water which are limited in the permit are notg
removed by the treatment technology employed by the permittée.
In addition, effluent limitations or standards shaTl not be:
adjusted to the extent that the bo]]utants in the intake_wa;er
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vary physically, chemically, or biologically from the pollutants
limited in the permit, Nor may effluent limitations or standards

| be adjusted to the extent that the permittee significantly increases

concentrations of pollutants in the intake water, even though the
total amount of pollutants might remain the same. Nor shall effluent
Timitations or standards be calculated on a "net" basis for

pemmittees whose intake water comes from underground water systems.

106.08 Internal waste streams.

(a)

(b)

When permit effluent limitations or standards imposed at the point

of discharge are impractical or infeasible, effluent limitations

or standards for discharges of pollutants may be imposed on internal
waste streams before mixing with other waste streams or cooling

water streams. In those instarices, the monitoring requirements under
Section 10E.11 shall also be applied to the internal waste streams.
Limits on internal waste streams will be imposed only when the fact
sheet under Section 10K sets forth the exceptional circumstances
which make such limitations necessary, such as when the final discharge
po%nt is inaccessible (for example beneath 10 méters of water),

the wastes at the point of discharge are so diluted as to make'
moniforing impractical, or the interferences among pollutants at

the point of discharge would make detection or analysis impracticable.

106.09 Disposal of poliutants into wells, underground mines or by land application,

(a)

Calculations of Effluent Limitations - Generally. When part of a

discharger's process wastewater is not being discharged into
surface waters of the State because it is disposed into a well,
underground mine or by land application thereby reducing the flow
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or level of pollutants being discharged into surface waters of the
State, the Director may establish limits on the concentration and
quantity of such discharge and applicable effluent standards and
the 1im1£ations for the surface discharge in a WV/NPDES permit
shall be adjusted to refléct the reduced raw waste resulting from

such disposal.

Calculations of Effluent Limitations for Pollutants Specified
Paragraph (a) of this subsection shall not apply to the exteht that
promulgated effluent limitations guidelines specify a diffe}ent

specific technique for adjusting effluent limitations to account

-for well injection, underground mine disposal or land application.

|
Paragraph (a) of this section does not alter a discharger's obligation

to meet any more stringent-requirements established under Sections

i

10E or 10F of this chapter.

MODIFICATION, REISSUANCE, SUSPENSION AND REVOCATION OF PERMITS

General

(a)

WV/NPDES permits may be modified, reissued, suspended or.revékéd
either at the request of any interested person (inciuding th@
penmitteé) or upon the Director's inﬁtiative. Howevef, permhts may
be mod1fied,'reissued, suspended or revoked only for the reasons
specified in this section. All requests shall be submitted to the

Director in writing and shall contain facts or reasons supporting

the request. The Director may require additional 1nformatiqn, and

in the case of a major modification, may require submission ‘of an

updated permit application. ' .
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(b} If the Director decides the request is not justified, he or she

shall send the requester a brief written response giving a reason
for the decision. Denials of requests for modification, suspension

or revocation are not subject to public notice, comment, or hearings.

10H.02 Modifications

(a)

(b)

{c)

General - All requests for modification shall be submitted in

writing to the Director citing facts or reasons supporting the
request for modification and indicating under which subsection the
request is made., The Director may request additional information
and may require the submission of an updated permit application.
When a permit modification is requested, only the conditions
subject to modification are reopened. All othér conditions of the
permit shall remain in effect for the duration of the permit.

If the Director tentatively decides to modify a permit and the
modification is made under paragragh {c)(2) (Major Modifications),
he or she shall prepare a draft pehmit under Section 10J.01, follow
the public notice procedures in Section 10J.02, and_shal] follow
the procedural requirements in Section 8 of Article 5A, The draft
permit shall fulfill the requirement of notice under Section 8 of
the State Act. When a draft permit is prepared for the modification,
only those conditions to be modified shall be reopened when the
draft permit is prepared.

Causes for modification.

1. Minor modifications - Upon the consent of the permittee, the
Director may modify a permit to make the corrections or
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allowances for changes in the permitted activity listed in this
section without preparing a draft permit under SectionTIOJ.Ol,
or following the procedures of Section 10J or 10K or p}ocedures
in Section 8 of the State Act. Minor modifications mab:

A. Correct typogbaphical errors. i

B. Require more frequent monitoring or reporting by qhe
permittee. _.

C. Change an interim compliance date in a schedule oﬁ compliance,
provided the new date is not more than 120 é
daysvafter the date specified in the existing perﬁit and
does not interfere with attainment of the final cémpliance
date requirement. | |

D. Allow for a change in'ownership or operational coqtrol of a
faci11ty where the Director determines that no otﬂer change

-in the permit is necessary, provided that any forﬁs prescribed

by the Director, fncluding a written agreement containing a
specific date for transfer of permit'responsibili;y,'
coverage, and liability between the current and néw permittees
have been submitted to the Director. i

E. Change the construction schedule for a discharger?which is
a new source. No such change shall affect & discharger's
obligation to have all pollution control equipﬁen# installed
and-in operation prior to discharge. E

F. Delete a point source outfall when the discharge'?rom that
outfall is terminated and does not result in discharge
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of pollutants from other outfalls except'in accordance with
permit limits

G. Allow disposal system equipment substitution, when the
substituted equipment would not alter the degree of treatment
required by the permit,

H. Allow rerouting of discharging lines, when the rerouted
Tine would not discharge to a different receiving stream,

I. Allow relocation of elements of treatment facilities or
disposal systems, due to topography or equipment failures.

J. When the WV/NPDES or NPDES permit becomes final and effective
after March 9, 1982 conform to changes regarding 10E.14(b)
and 10E.15(c)(1).

K. Other causes not specified as major causes of modification
which do not affect the quality or quantity of the effluent
or change the outlet location to a different stream.

2. Major Modifications - The following are causes for major

modification, but not reissuance of a permit unless the permittee

requests or-agrees, and requires the preparation of a draft

permit under Section 10J.01 and the public notice procedures of

Section 10J,02. If the permittee requests br agrees, then the

following causes can be reason for a permit reissuance which

will open the entire permit for comment and change.

A. Alterations. There are material and substantial alterations
or additions to the permitted facility or activity which
occurred after permit issuance which justify the application
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of permit conditions that are different or absent in fhe
existing permit (Note: Certain reconstrﬁction activities may
cause the new source provisions of 40 CFR §122.29 an@ Part
434 to be appl1cab]e. See also Sections 10B.30 and iDL).

Information. The Director has received new information.

Permits may be modified during their terms for this cause
only if the information was not available at the time of

permit issuance (other than revised regulations, guiéance,

_or test methods) and would have justified the application

of different permit conditions at the time of issuance.

This cause shall include any information indicating that

cummulative effects on the environment are unacceptable.

New Regulations or Judicial Decision. The standardS?or

regulations on which the permit was based have been éhanged

by promulgation of amended standards or regulations or by

judicial decision after the permit was issued. Permits may

be modified during their terms for this cause only as follows:

{1) For promulgation of amended standards or regulations,
when: | '

a. The permit condition td be modified was base& on a
promulgated effluent lTimitation guideline or water
quality standards; and ;

b. The EPA or State has revised, withdrawn or modified
that portion-of the effluent limitation guidgline
or water quality standard onrwhich ﬁhe permit

condition was based; and | .
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c. If a modification request is made by the permittee,
such request is within ninety (90) days of Federal
‘Register or State Register notice of the action on
which the request is based.

(2) For judicial decisions, when a court of competent
jurisdiction has remanded and ﬁtayed State or Federé]
promul gated regulations, if the remand and stay concern
that portion of the regulations on which the permit
condition was based and if the permittee is requesting
the change, the request is filed by the permittee

~within ninety (90) days of judicial remand.

Compliance schedules. The Director determines good cause exists

for modification of a compliance schedule, (see Section 10F.02(n))

~ such as an act of God, strike, flood, or materials shortage or

other events over which the permittee has little or no control and
for which there is no reasonably available remedy. However, in ne
case shall a compliance schedule be modified to extend beyond an
applicable CWA statutory deadline (e.g. Jhly 1, 1984 for technology
basedreffluent limits under CWA 301{(b}{1)(B) or July 1, 1977 for
water quality based effluent 1imits under CWA 301 (b)(l)(C).

Variances - When the permittee has filed a timely request for a

variance under CWA Sections 301(c), 301(g), 301(h), 301(i), 301(k),
302(b){2), or 316(a), or for “fundamentally different factors" (See .

Appendix B).

Toxics - When required to incorporate an applicable 307(a) toxic

effluént standard or prohibition.
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Reopener - When required by the "reocpener" conditions in a permit,
which are established in the permit under Section 10F,02(d).

Net Limits - Upon request of a permittee who qualifies for e%fluent
lTimitations on a net basis, or when a discharger is no 1onge} eligible

for net limitations, as provided in Section 106.07(a) and (b).

Non-limited Pollutants - When the level of discharge of any poTiutant
which is not limited in the permit exceeds the level which can be
achieved by the technology based treatment requirements appriopriate

to the permittee.

Use or manufacture of Toxics - When the permittee begins or expects

- to begin to use or manufacture as an intermediate or final p}oduct

or by-product any toxic pollutant which was not reported in ?he

permit application, |

Notification Levels - To establish a "notification level® as

provided in Section 10E.13(d)4.

Failure to Notify Affected State - Upon failure of the Direcfor to
notify another State as required by Section 10J,02(d) whose ﬁaters
may be affected by a discharge from this State énd different;permit
conditions are required to comply with the other states watef

quality standards.

Correction of Mistakes - To correct technical mistakes, such:as

errors in calculation, or mistaken interpretations of law mabe in

determining permit conditions.

Failure to Achieve BPJ Limitations - When the discharger has?

installed the treatment technology considered by the permit ﬁriter
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in setting effluent 1imitations imposed under section 402(a) (1)
("BPJ") of the CWA and has properly operated and maintained the
facilities but nevertheless has been unable to achieve those
effluent limitations. In this case, the limitations in the modified
permit may reflect the level of pollutant control actually achieved
(but shall not be less stringent than required by a subsequently
promulgated effiuent guideline).

BPJ Limitation Costs are Disproportionate - When the permittee's

effluent limitations were imposed under section 402(a){1) ("BPJ")
of the CWA and the permittee demonstrates operation and maintenance
costs that are totally disprbportionate from the operation and
maintenance costs considered in the development of a subsequently
promulgated effiuent limitations guideline, but in no case may.the

11m1tatioh be less stringent than the subsequent guideline.

10H.03 Reissuance

(a) General - The Director may reissue permits prior to their expiration

date for any cause specified in this section. When a WY/NPDES

permit is to be reissued the entire permit is reopened and the
Director shall require submission of a new permit application.

During any reissuance proceeding the permittee shall comply with

all conditions of the existing permit until a new final permit is
issued. Reissuance requires a draft permit under Section 10J.01

and the public notice procedures of Section 10J.02. Processing of

a reissuance application does not exempt the permittee from compliance
with any permit term or condition. |
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(b} Reissuance Based on Permittee Request or Agreement - The following

are causes for reissuance of a permit when the permittee requests

or agrees:

1. A1l causes for modification 1isted under 10H.02(c)2.

2. The WV/NPDES permit will expire within eighteen (18) months and
the permittee has submitted an application for reissuance which

is approvable.

(c) Reissuance Without Permittee Request or Agreement - The fo]]éwing

are causes for reissuaﬁce of a permit: i

1. Cause exists for suspension or revocation of the NV/NPDE$ permit
under 10H.04 and the Director determines reissuance is aépropriate.

2. The facility has an Article 5A permit which was issued prior to
July 1, 1974 which'does not have an expiration date.

3. The Director has received notification of a proposed traﬁsfer
of the permit and has determined to reissue both the HV/QPDES
permit and surface mining permit.

4. Conditions exist which allow reopening and reissuance of:the ‘

permit under 10E.16.

10H.04  Suspension and Revocation of Perﬁits - Permits may be suspended Qr

| -revoked in whole or in part. When suspending or revoking a permit the
Directbr shall follow the procedures of Section 10J and 10K. A]Noticé
of Intent to revoke a permit is a type of draft permit which foliows
the same procedures as any draft permit under Section 10J.01. _T@e
following may be causes for revocation or suspension of a permitéduring

its term, or for denying a permit reissuance application: .
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(a) Noncompliance by the permittee with any condition of the WV/NPDES
permit or Article 5A; or

(b) The permittee's failure in the application or during the permit
issuance process to disclose fully all relevant facts, or the
permittee's misrepresentation of any relevant facts at any time; or

(c} A determination that the permitted activity endangers human
health or the environment and can only be regulated to acceptable
levels by permit modification or revocation; or

(d) A change in any condition that requires either a temporary or a
permanent reduction or elimination of any discharge controllied by
the permit (for example, plant closure or termination of discharge
by connection to a POTW).

(e) Revocation of a permit issued under Article 6.

101. PERMiTS_FOR MAJOR FACILITIES

101,01 Designation of Major Facilities
' (a) Because of their size of discharge, location in an environmentally

sensitive area, or for other reasons, certain facilities have
been classified as major facilities by the EPA Regional Administrator.
A1l such major facilities are facilities for which EPA has not
waived the right to review, object to, or comment upon pursuant
to the Memorandum of Agreement. 1In addition, the Director may
make additional designations of major facility status of facilities
not already classified as such. '

(b) Facilities designated as major will be informed at the time of
permit issuance.

(c) Such facilities will be subject to special requirements as set

forth in 101.02.
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101.02

10J.
1 104.01

Special Requirements for Major Facilities.

(a) A1l facilities designated as major facilities by the Regiona]

Administrator in conjunction with the Director:

1.

4.

will have a Fact Sheet prepared on them pursuant to Section

10K whenever a draft permit is issued for them;

must submit all discharge monitoring reports and reporté of
non-compliance required by their WV/NPDES or NPDES permﬂt or
under 10E.11 to both the Director and the Regional Admiﬁistrator;
Iwill be annually subject to either a Compliance Sampling

Inspection {CSI), Compliance Evaluation Inspection (CEIj or

Performance Audit Inspection (PAI);

will have copies of compliance inspection reports and

correspondence regarding non-compliance forwarded to EPA,

(b) AN fac111ties classified as major solely by the Director wi]l be

SUbJECt to an annual inspection under 101.02(a)3.

* PROCEDURE FOR PERMIT ISSUANCE

i

General

(a) Once an application is complete, the Director shall tentatively

(b)

- {c)

decide whether to prepare a draft permit or to deny the appﬁication.

1f the Director decides to prepare a draft permit, it sha]ﬂ

contain the following information:

1.
2.
3._

All

A1l applicable conditions under Sections 10E and 10F;

All monitbring requirements; and

Effluent'limitations, standards, prohibitions and_condftions
and all variances under 10N that are to be included. :

draft permits shall be accompanied by a fact sheet if required

under Section 10K and shall be pub11c1y noticed and ava11able for

. public comment in accordance with Sectlon 10J.02.
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. 10J.02 Public Notice, Comment and Hearings

(a) Public Notice

1. Scope
A. Public notice shall be given that a draft permit has been
prepared.
B. Public notices may describe more than one permit or
- permit action.
£. Public notice shall be given of any hearing granted under
- 104.03.
2. Timing
A. Public notice of the preparation of a draft permit shall
allow at Jeast 30 days for public comment. (Extra time
may be allowed if requested.)
B. Public notice of a public hearing shall be given at least
30 days before the hearing. Public notice of the heafing
may be given at the same time as public notice of the
draft permit and the two notices may be combined.

(b) Reopening of the Public Comment Peried - If any data, information

or arguments submitted during the pub]ic comment period appear to
raise substantial new questions concerning a permit, the Director

may reopen or extend the comment period to give interested persons

an opportunity to comment on the information or arguments submitted.

The Director may also extend the comment period for good cause.

(c) Proof of Publication, The applicant shall be responsible for
publication of a legal advertisement in a qualified newspaper of

general circulation in the location of the proposed permit area.

Before the expiration of WV/NPDES notice peribd'in 10J.02(a)2A,
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the applicant shall send the Director a copy of the advertisement .
and proof of publ1shing along with an affidavit certifying that

the notice, and a fact sheet, if required, was sent to all

persons listed in paragraghs (d) 1. A, B, and C. VA HV/NPDES

permit may not be issued until such affidavit is received.

(d) Methods. In addition to the requirements of 10J.02(c) public
notice of the draft permit shall be given by the following methods:
1. By the applicant mailing a copy of a notice to the following

persons (any person otherwise entitled to receive notike

under this paragraph may waive his or her rights to re?eive

notice for any classes and categories of permits}:

A, Federal, State and interstate agencies with jurisdﬁction.
over fish and wildlife resources, (U.S. Fish and w%ldlife
Service; Dept. of Natural Resources, Division of wéidlife
Resources), the U. S. Army Corps of Engineers, thé State
Historic Preservation Unit of the Department of Cuiture
and Histroy, the Advisory Council on Historic Presérvation
and other appropriate government authorities, 1nc1ading
any affected States.

B. The Division of Hater Resources, Attn: Public Inqumation
Office.

C. Any other State or Federal agency which the Direct@r knows
has issued or is required to issue a permit for thé same
facility or activity under any of the following Fe#era]
programs: RCRA, UIC, 404, and PSD. For RCRA, andiUIC

these are: The division of Water Resources, Solid|and

Hazardous Waste/Groundwater Branch and the W. Va. Air
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. Pollution Control Commission; for VIC, the Division of
Water Resources, Solid and Hazardous Waste/Groundwater
@ranch and the Commission of 01l and Gas; for 404, the
United States Army Corps of Engineers, Pittsburgh District
or Huntington District; for PSD, the West Virginia Air
Pollution Control Commission.

D. Any other method reasonably calculated to give actual
notice of the action in question to the persons potentially
affected by it, including press releases or any other
forum or medium to elicit public participation.

R 2. Public Notice will be sent to persons on a mailing list which
is developed by:

A. Including those who request in writing'to be on the list;

B. Soliciting persons for "area 1ists" from participants in
past permit proceedings in that area; and |

€. Notifying the public of the opportunity to be put on the
méi]ing 1ist throught periodic publication in the public
‘press and in such publications as regional and State
funded newsletters or environmental bulletins. (The list
may be updated from time to time by requesting written
indication of continued interest from those listed.
Persons may be deleted from the list 1f they fail to
respond to such a request).

3; In addition to the general public notice described in paragragh

| (e) of this section, all persons identified in (d)(A), (B) and

(C) of this Section shall be mailed a copy of the fact sheet,
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if any, and the draft permit and application uniess such person

requests, in writing, that these documents not be sent.

(e} Contents

1. A1l public notices. All public notices issued under this

section shall contain the following minimum information:

A.

c.

E.

Name and address of the office processihg the permit
action for which notice is being given; |

Name and address of the permittee or permit applicént and
a location map of the proposed area, except in the case
of general permits;

A brief description of the business conducted at the facility
or activity described in the permit application or :in the
draft permit, except in the case of general permit;;
Name, address and telephone number of a person froﬁ whom
interested persons may obtain further information,
including copies of the draft permit or draft geneéa]
permit, fact sheet, and the application; |

A brief description of the comment procedures required
and the time and place of any hearing that will be:he!d,
including a statement of procedures to request a hearing
(unless a hearing has already been scheduled} and other
procedures by which the public may participate in tﬁe.

final permit decision; and

_A general description and map of the location of tbe

facility and the name of the receiving water(s). For
draft general permits, this requirement will be satisfied
by a map or description of the permit area,
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G.  Any other information considered necessary or proper.,

2. Public Notices for Hearings. In addition to the general

public notice in (e)(1) above, a public notice of a public

hearing shall contain the following information:

A. Reference to the date of previous public notices relating
to the permit;

B. Date, time and place of the hearing; and

C. A brief description of the nature and purpose of the
hearing, including applicable rules and procedures,

(f) Public Comments and Requests for Public Hearings., During the public

comment period provided under Section 10J.02(a), any interested
person may submit written comments on the draft permit and may
request a public hearing, if a public hearing has not been already
scheduled. A request for a public hearing shall be in writing

and shall state the nature of the issues proposed to be raised in
the hearing. A1l comments shall be considered in making the

final decision and shall be answered as provided in Section 10J.04.

10J.03  Public Hearings.

(a) The Director shall hold a public hearing whenever he or she finds,
on the basis of requests, a significant degree of public interest
on issues relevant to the draft permit(s). The Director also may
hold d'pub11c hearing at his or her discretion, whenever, for
instance, such a hearing might clarify one or more issues involved
in the permit decision. 7

(b) Any person may submit oral or written statements and data concerning-
the draft permit. Reasonable limits may be set upon the time
allowed for oral statements, and the submission of stateménts in
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10J.04

© 10J.05

writing may be required. The public comment period under paragragh
10J.02(a)2.A shall automatically be extended to the close of any
public hearing under this section.

(c) A tape recording or written transcript of the hearing shall be

made available to the public, upon requést.

Response to Comments

(a) At the time that any final permit is issued, the Director shall
issue a response to comments. This response shall:

1. Specify which provisions, if any, of the draft permit have
been changed in the final permit decision, and the reasons
for the change; and

2. Briefly describe and respond to all significant comments on
the draft permit raised during the public comment peribd, or
during any hearing.

(b} The response to comments shall be available to the pubiic.

Public Comment by Government Agencies

(a) If‘duhing the comment period for a draft permit, the District
Engineer of the U, S. Army Corps of Engineers ad#ises the Director
in writing that anchorage and navigation of any of the waters of
the State would be substantially impaired by the granting of a
permit, the permit shall be denied and the applicant so notified.
1f the District Engineer advises the Director that imposihg
specified conditions upon the permit is necessary to avoid any
substantial impairment of anchorage or navigation, then t$e |
Director shall include the specified conditiohs in the pefmit.
Review or appeal of denial of a permit under this sectionfor of
conditions specifiéd by the District Engineer shall be made
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10J.06

10K
10K.01

through the applicable procedures of the Corps of Engineers and may
not be made under the provisions of this part. If the conditions
are stayed by a court of competent jurisdiction or by applicable
procedures of the Corps of Engineers, those conditions shall be
stayed'in the WY/NPDES permit for the duration of that stay.

(b) If during the comment period, any other State or Federal agency
with jurisdiction over fish, wildlife, or public health advises
the Director in writing that the imposition of specified conditions
upon the permit is necessary to avoid substantial risk to public
health, impairment of fish, shellfish, wildlife resources, the
Director may include the specified conditions in the permit to
the extent they are determined necessary to carry out the provisions
of the CWA and Article 5A.

{¢) In appropriate cases the Director may consult with one or more of the
agencies referred to in this section before issuing a draft permit
and may reflect their views in the fact sheet or the draft permit.

Public Access to Information -Public access to information shall be

governed by the Freedom of Information Act, Chapter 298 of the West
Virginia Code.

FACT SHEET

When Fact Sheet Prepared - A fact sheet shall be prepared for every

draft permit for:

(a) a major facility or activity;

(b) every general permit; '

(c) every draft permit that incorporates a variance; and

(d) every draft permit which the Director finds is the subject of

widespread public interest or raises major issues.
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10K.02

(e) The fact sheet shall briefly set forth the principal facts and
the significant factual, legal, methodological and policy questions
considered in preparing the draft permit. The Director shail
send this fact sheet to the applicant, to the Division of Water

Resources and, on request, to any other person.

Contents - The fact sheet shall include, when applicable:

(a) A brief description of the type'of facility or activity which is
the subject of the draft permit. i

{b) The type and quantity of wastes, fiuids, or pollutants which are
proposed to be or are being discharged. |

(c) A brief summary of the basis for the draft permit conditions
including references to applicable statutory or regulatory
provisons. !

(d) Reasons why any requested variances or alternatives to reqiired
standards do or do not appear justified. :

(e) A description of the procedures for reaching a final decision on
the draft permit including:
1. The beginning and ending dates of the comment period under

Section 10J.02 and the address where comments will be received;
2. Procedures for requesting a hearing and the nature of that
hearing; and
3. Any other procedures by which the public may participate in
| the final decision.

(f) Name and phone number of a person to contact for additional
information. |

(g) Any calculations or other necessary explanation.of the derivation
of specific effiuent limitations and conditions, including a
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. citation to the applicable effluent limitation guideline or
performance standard provisions and reasons why they are applicable
or an explanation of how the alternate effluent limitations were
developed.

(h) When the draft permit contains any of the following conditions,
an explanation of the reasons why such conditions are applicable:
1. Limitations to control toxic pollutants under Section 10F.02(g);
2. Limitations on internal waste streams under Section 10G.08; or
3. Limitations on indicator pollutants under 40 CFR §125.3(g). |
4. When appropriate, a sketch or detailed description of the
location of the discharge described in the application.
10L NEW SOURCES
10L.01  Definitions.

For the purposé of this section:

(a) "Source" means any bulding, structure, facility, or installation
from which there is or may be a discharge of pollutants.

(b) "Facilities or equipment" means buildings, structures, process or
production equipment or machinery which form a permanent part of
the new source and which will be used in its operation, if these
facilities or equipment are of such value as to represent a
substantial commitment to construct. It excludes facilities or
equipment used in connection with feasibility, engineering, and
deSign studies regarding the source or water pollution treatment
for the source.

10L.02 Effect of Compliance With New Source Performance Standards.

(a) Except as provided in paragraph (b) of this subsection, any new

source which meets the applicable new source performance standards

1", : 10 - 78




SECTION 10 -

ARTICLE S5A/NPDES REGULATIONS 10L. NEW SQURCES

(b}

promulgated before the commencement of discharge, may not be

subject to any more stringent new source performance standards or

to any more stringent technology based standards under Section

301(b)(2) of CWA for the shortest of the following periods:

1. Ten years from the date that construction is completed;

2. Ten years from the date ﬁhe source begins to discharge
process or other nonconstruction related waétewater; or

3. The period of depreciation or amortization of the facility
for the purposes of Section 167 or 169 (or both) of thef
Internal Revenue Code of 1954.

The protection from more stringent standards of performance

afforded by paragrapah (a) of this section does not apply tp:

1. Additional or more stringent permit conditions which aré noﬁ
technology based; for example, conditions based on wate}

. quality standabds, or toxic effluent standards or prohibitions

under Section 307(a) of CWA; or

2. Additional permit conditions controlling pollutants listed as
toxic under Section 307(a) (toxic pollutants) of the CHA or
as haiardous substances under Section 311 of the CWA and
which are not controlled by new source performance standards.
This includes permit conditions controlling pollutants other
than those identified as toxic pollutants or hazardous
substances when control of these pollutants has been specifically
identified as the method to control the toxic pollutanﬁs or
hazardous substances; or '

3. Existing sources which modify their pollution control facilities

~and achieve performance standards but which are not new
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._ sources or otherwise do not meet the requirements of this
paragraph.

(c) When a WV/NPDES permit is issued to a source with a "protection
period" under paragraph (a) of this subsection which will expire
on or after the expiration of the protectioin period, such permit
shall require the owner or operator of the source to comply with
the requirements of Section 301 and any other applicable requirements
of CWA immediately upon the expiration of the protection period.
No additional period for achieving compliance with these requirements
shall be allowed except when necessary ta achieve compliance with
requirements promulgated less than 3 years before the expiration
of the protection period.

{(d) The owner or operator of a new source or a recommencing discharger
shall install and have in operating condition, and 5ha11 “start
up" all pollution control equipment required to meet the conditions
of its permit before beginning to discharge, Within the shortest
feasible time (not to exceed thirty (30} days), the permittee
must meet all permit conditions. The requirements of this
paragragh do not apply if the owner or operator is issued a
permit containing a compliance schedule under 10F.02(n)2.

(e) After the effective date of new source performance standards, it shall
be unlawful for any 6wner or operator of any new source to operate
the source in violation of those standards applicable to the source.

10L.03 Criteria for New Source Determination

(a) A preparation plant or associated area except as otherwise provided

is a "new source" if it meets the definition of “new source” in

10B.30{c), and

® | 10 - 80




SECTION 10 - ARTICLE 5A/NPDES REGULATIONS 10L. NEW SOURCES

(c)

(d)

1. is constructed at a site at which no other source is located; or

2. it totally replaces the process or production equipment that
causes the discharge of pollutants at an existing source: or
3. 1its processes aré substantially independent of an existing
| source at the same site. In determining whether these
processes are substantially independent, the birector shall
consider such factors as the extent to which the new facility
is integrated with the existing plant; and the extent to
which the new facility is engaged in the same general type of
activity as the existing source. '
A source meeting the requirements of paragragh (a)3 of this
section is a new source only if a new source performance st?ndard
is independently applicable to it. |
Construction on a site at which an existing source is located

results in a modification subject to 10H.02(c)2 rather than'a new

source if the construction does not create a new building,
structure, facility or installation meeting the criteria of
paragraghs (a)2 or {a)3 of this section but otherwise atters,
replaces, or adds to existing process or production equipmént.
Construction of a new source as defined under IOB.SO(C).has
commenced if the owner or operator has:
1. begun, or caused to begin as part of continuous on-site
construction program: |
A. any placement, assembly, or installation of faciliﬁies or
équipment; or |
B. significant site preparation work including clearing,
excavation or removal of existing buildings, strucﬁures,
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or facilities which is necessary for the placement assembly
or installation of new source facilities or equipment; or
2. entered into a binding contractual! obligation for the purchase
of facilities or equipment which are intended to be used in
jts operation with a reasonable time. Options to purchase or
contract which can be terminated or modified without a
substantial loss, and contracts for feasibility engineering,
and design studies do not constitute a contractual obligation
under the paragragh.

10L.04 Modification of NPDES Permits for New Sources

Any new source classified as such under previous EPA regulations may,
notwithstanding Section 10H of these regulations, apply to have its
WVY/NPDES permit modified to 1ncorporaﬁe the revised new source
performance standards.

10M GENERAL PERMITS

10M.01 Coverage. - The Director may issue a general permit in accordance
with the following: '

(a) Area. The general permit shall be written to cover a category of
discharges described in the permit under paragraph (b) of this
section, except those covered by individual permits, within a
geographic area. The area shall correspond to existing geographic
or political boundaries, such as:

1. Desigﬁated planning areas under Sections 208 and 303 of CHWA;
2. City, County, or State political boundaries;
3, State highway systems;
4. Standard metropolitan statistical area as defined by the U.S.
0ffice of Management and Budget; |
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5. Any other appropriate division or combination of boundaries.
(b) Sources. The general permit shall be written to regulate, within
the area described in paragraph (a} of this subsection, either:
1. A category of point sources from coal mines, preparation
plants and refuse areas ﬁhat:
A. Involve the same or substantially similar tybes of operations;
B, Discharge the same type§ of wastes;
C. Reguire the same effluent limitations or operating'conditions;
D. Require the same or similar monitoring; and |
E. In the opinion of the Director, are more appropriate]y
| controlled under a general permit than under individ&a]
permits. | E
2. If the Difectoh tentatively decides to issue a general pérmit,
he or she shall prepare a draft general permit under Secﬁion
104.01(a). | |

i

10M.02  Administration

L {a) In general. Genera1 permits may be modified, reissued, suspended,
or revoked in accordance with the applicable requirements of 10H
of this Section for either individual dischargers or for a

category of point sources.

(b) Requiring an individual permit - The Directof may require any person
| authorized by a general permit to apply for and obtain an individual
bennit. Any interested person adversely affected or aggrieved may
petition the Director to take action under this subparagrapﬁ. Cases
where an individual permit may be required include the following:
1. The discharger is not in compliance with the conditions of
the general permit;
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. 2. A change has occurred in the availability of demonstrated
technology or practices for the confro] or abatement of
pollutants applicable to the point source;

3. Effluent limitation guidelines are promulgated for point
sources covered by the general permit;

4. A Water Quality Management plan containing requirements
applicable to such point sources is approved;

5. The requirements of 10M.01 are not met.

10N DECISION ON YARIANCES

10N.01  Actions by Director

(a) The Director may grant or deny requests for the following variances:
1. After consultation with the Regional Administrator, extensions
under CWA Section 301(k) based on the use of innovative
technology; or
2. Variances under CWA Section 316(a) for thermal pollution.
(b) The Director may deny, or forward to the Regional Administrator
with a written concurrence, or submit to EPA without recommendation
a completed request for: |
1. A variance based on the economic capability of the applicant
under CWA Section 301(c);
2. A variance based upon certain water quality factors under CWA
Section 301(g); or
3. A variance based on water quality related effiuent limitations
under CWA Section 302(b)(2) [40 CFR part 125 (subpart D)].
10N.02 Actions By EPA

(a) The Regional Administrator may deny, forward, or submit to the

EPA Deputy Assistant Administrator for Water Enforcement with a
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100.

100.01

100.02

recommendation for approval, a request for a variance listed in .
paragraph (b) of this section that is forwarded by the Director.
(b) The EPA Deputy Assistant Administrator for Water Enforcement may
approve or deny any variance request submitted under paragraph
(c) of this section. If the Deputy Assistant Administrator
approves the variance, the Director may prepare a draft permit
incorporating the variance. Any public ndtice of a draft permit
for which a variance or modification has been approved or denied
shall identify the applicable procedures for'appealing that
decision under 40 CFR § 124.64.

ENFORCEMENT

General

The provisions of this chapter may be enforced by all of the ?
applicable provisions in Article 6 and Article 5A, including:
(a) Orders or notices issued by the Director in accordance with
Sections 7, 8, 10 and 12A of Article 5A;
(b) Civil penalties appropriate to the violation and injunctive
relief in accordance with Article 5A, Section 17; and .
(c}) Criminal penalties in accordance with Section 19 of Art1c1e 5A.

Citizen Participation. The Director shall provide for public part1c1pation

in enforcement by the following:

(a) Investigating and providing a written reSpohse to all signed,
written complaints from citizens;

(b) Not opposing intervention by any citizen in an Article 5A prdceed1ng
when permissive intervention is authorized by statute or rule, and

(c) Publishing notice in a newspaper of general circulation in the county

in which the discharge is located at least 30 days prior to the final
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. settlement of any civil action under Article 5A or consent order
issued by the Board. This notice will identify the person
discharging, the specific enforcement action to be taken, and the
name and address where information on the proposed settlement can
be obtained. The Director shall consider all comments received

during the 30‘day period.
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307(a) Toxic Pollutants

16.

17.
18.

19.
20.
21.
22.

24.
25.

26.
27.

28.
29.
30,

32.
33.
34.
35.

Acenaphthene

Acrolein

Acrylenitrile

Aldrin/Dieldrin

Antimony and compounds

Arsenic and compounds

Asbestos

Benzene

Benzidine

Beryllium and compounds

Cadmium and compounds

Carbon tetrachloride

Chlordane {(technical mixture

and metabolites

Chlorinated benzenes (other than
dichlorobenzenes)

Chlorinated ethanes (including
1,2-dichliorcethane, 1,1,1-trich-
loroethane, and hexachloroethane)
Chloroalkyl ethers chloroethyl
and mixed ethers)

Chiorinated naphthalene
Chlorinated phenols (other than
those listed elsewhere; includes
trichlorophenols and chlorinated
cresols)

Chloroform

2-chlorophenol

Chromium and compounds

Copper and compounds

Cyanides

DDT and metabolites
Dichlorobenzenes (1,2-,1,3-, and
1,4-dichlorobenzenes)
Dichlorobenzdine
Dichloroethylenes (1,1-, and 1,2-

- dichloroethylene)

2,4-dichlorophenol

Dichlaropropane and dichloropropene
2,4-dimethylphenol

Dinitrotoluene

Diphenylhydrazine

Endosulfan and metabolites

Endrin and metabolites

Ethylbenzene

36.
37.

38.

39.
40‘
a1,
42,
43.
a4,

45,

46.
48,
49,
50.
51,
52.
§3.

54.
55.

Fluoranthene

Haloethers {other than those
listed elsewhere; includes
chlorophenylphenyl ethers, -
bromophenylphenyl.ether, bis
(chloroethoxy) methane and
polychlorinated diphenyl ethers
Halomethanes (othér than thase
listed elsewhere; includes
methylene ch]oride, methylchloride,
methylbromide, bromoform,
dichlorobromomethane)

Heptachlor and metabolites
Hexachlorobutadiene
Hexachiorocyclohekane
Hexachlorocyclopentadiene
Isophorone

Lead and compounds

Mercury and compounds
Naphthalene

Nickel and compounds
Nitrobenzene

Nitrophenols (including 2,4-
dinitrophenol dinitrocresol)
Nitrosamines _
Pentachlorophenol

Phenol

Phthalate ester

Polychlorinated biphenyls (PCBs)
Polynuclear aromatic hydrocarbons
(including benzanthracenes,
benzopyrenes, benzofluoranthene,
chrysenes, dibenzanthracenes, and.
indenopyrenes)

Selenium and compounds

Silver and compounds
2,3,7,8-tetrachlorodibenzo-
p-dioxin (TCDD)
Tetrachloroethylene

Thallium and compounds

Toluene

Toxaphene

Tr1ch1oroethy1ene

Vinyl chloride

Zinc and compounds
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federal regulations may have changed since the publication date.)

APPEDIX B

ENVIRONMENTAL PROTECTION AGENCY REGULATIONS
OoN CR]TER[A AND STANDARDS FOR THE NATIONAL POLLUTANT
DISCHARGE ELIMINATION SYSTEM

C T (40 CFR 125; 38 FR 13527, May 22, 1973 As amended by Code of Federal

Regulations, Volume 40, Revised as of July 1, 1982; 47 FR 52304, November 19, 1982;
47 FR 53675, November 26, 1982; 48 FR 14153 April 1, 1983; 48 FR 31404, July 8,

1983)

[Fedetar's wote: In a notice published at- Subpart D—Criteria and Standards for

44 FR 47063, August 10, 1979, EPA deferred,
the eifective date of the best management'
practices rec}mrements {Subpart K) that
were to be effective August 13, The require-
ments will become effective 60 days after
¥PA publishes notice that relevant lechmcal
information is available. ]

PART 125—CRITERIA AND
STANDARDS FOR THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

Subpart A—Criterta and Standards for
Imposing Technology-Based Treatment
Requirements Under Section 301(b) of the
Act

Sec.

125.1 Purpose and scope.

125.2 Definitions.

125.3 Technology-based treatment
requifements in permits.

Subpart B—Criteria for Issuance of Permits
to Aquacuiture Projects

25.10 Purpose and scope.
125.11 Criteria.

Subpart C—Criteria tor Extending
Comphance Dates for Facilities Installing
Innovative-Technology Under Section
301(k) of the Act {Reserved) ’

Determining Fundamentally Dilterent
Factors Under Seclions 301(b)(1)}{A),
301(b){2}{A) and (E) of the Act
125.30 Purpose and scope.

125.31 Criteria,

12532 Method of application.

Subpart E—Criteria for Granting Economic
Variances From Best Available Technology
Economically Achievable Under Section
301(c) of the Act [Reserved]

Subpart F—Criteria for Granting Walter
Quality Related Variances Under Section
301{g) of the Act [Reserved]

Subpart G—Criteria for Modifying the
Secondary Treatment Requirements Under
Sectior 301(h) of the Clean Water Act

Sec.

125.56 Scope and purpose.

125.57 Law governing issuance of a sec-
tion 301(h) modified permit.

125.58 Definitions.

125.59 General.

125.60 Existence of and compliance with
applicable water guality standards.

125.61 Attainment or maintenance of wa-
ter quality which assures protection
of public water supplies, the pro-
tection and propagation of a bal-
anced, indigenous population of

shellfish, fish, and wildlife, and al-
lows recreational activities.

125.62 Establishment of a monitoring
program.

125.63 Effect of discharge on other
point and nonpeint sources, .

125.64 Toxics control program.

125.65 Increase in etfluent volume or
amount of pollutants discharged.

125.66 [Reserved)

125.67 Special conditions for section
301(h) modified permits.

Appendix A—Small Applicant Ques-
tionnaire for Modification of Sec-
ondary Treatment Requirements

Appendix B—Large Applicant Ques-
tionnaire for Modification of Sec-
ondary Treatment Requirements

Subpart H—Criteria for Determining
Alternative Etfluent Limitations Under
Section 316(a) of the Act.

125.70 Purpose and scope.

125.71 Definitions.

125.72 Early screening of applications for
section 316{a) variances.

125.73 Criteria and standards for the
determination of altenative effluent
limitations under section 316(a).

Subpart I—Criteria Applicable Ta Cooling
Water Intake Structures Under Section
316{h) of the Act [Reserved]
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Subpart J—~Criteria lor Extending
Compliance Dates Under Saction 301(i) ot
the Art

12590 Purpose and scope.

125.91 Detinition.

12592 Requests for permit modification and
issuance under section 301(i)(1} of the
Act.

125.93 Criteria for permit modification and
issuance under section 301(i}{1) of the -
Act.

- 12594 Permit terms and conditions under
section 301(i)(1] of the Act.

125.95 Requests for permit modification or
issuance under section 301{i)}2) of the
Act.

12596 Criteria for permit modification or
iasuance under section 301(i)(2) of the
Act..

125.97 Permit terms and conditions under
section 301(i)(2) of the Act.

Subpart K—Criteria and Standards tor Best

Management Practices Under Section

A04(e) of the Act

125.100 Purpose and scope.

125.101 Definition.

125,102 Applicabilily of best management
practices.

125.103 Permit terms and conditions.

125104 Best management practices
programs,

Subpart L—Criteria and Standards for
imposing Conditions for the Disposai of
Sewage Sludge Under Section 405 of the
Act [Reserved]

Subpart M—0cean Dumping Criteria Under
Section 403 of the Act

Sec.
125.120 Scope and purpose.
125,121  Definitions,
125.122 Determination of unreasonable
* degradation of the marine environment.
125.123 Permit requirements.
125.124 Information required to be
submitted by applicant. - i

Authority: Clean Water Act. as amended
by the Clean Water Act of 1977, 33 U.5.C.
1251 el sea.

Subpart A~Criteria and Standards for
Technology-Based Treatment
Requirements Under Sections 301(b)
and 402 of the Act

§$125.3 Purpose and scope.

This Subpart establishes criteria and
standards for the imposition of
technology-based treatment
requiréments in permits under seclion
301(b) of the Act, including the
apphication of EPA promulgated effluent
limiltations and cast-hy-case
determimations of effluent limitations
under section 402(a)(1) of the Act.

§125.2 Definitions.

For the purposes of this Part, any
reference to “the Act” shall mean the
Clean Water Act of 1977 (CWA). Unless
otherwise noted, the definitions in Parts
122, 123 and 124 apply 1o this Part.

§ 1253 Technology-based treatment
requirements in permits,

{a) General. Technology-based
treatment requiremenis under section
301(b) of the Act represent the minimum
level of control that must be imposed in
a permit issued under section 402 of the
Act, (See §§122.41, 122.42 and 122.44 for
a discussion of additional or mare
stringent effluent limitations and
conditions.) Permits shall contain the
following technology-based treatment
requirements in accardance with the
following statutory deadlines:

[125.3(a) amended by 48 FR 14153, April
1. 1983]

(17 For POTW's, effluent limitations
based upon:

(i) Secondary treatment—from date of
permit issuance; and

(ii) The best practicable waste
treatment technology—not later than
July 1, 1983: and

(2) For dischargers other than POTW's
except as provided in §122.29(d). ef-
fuent limitations requiring:
[125.3(a)(2) amended by 48 FR 14153,
April 1, 1983]

(i) The best practicable control
technology currently evailable (BPT)—
from date of permit issuance;

(i1) For canventional pollutants, the
best conventional pollutant control
technology (BCT}—nat fater than July 1,
1984,

(iii) For all toxic pollutants referred to
in Committee Print No. 95-30. House
Committee on Public Works and
Transportation, the best available
technology economically achievable
(BAT} — not later than july 1, 1984;

(iv) For all toxic pollutants other than
those listed in Committee Print No. 95-
30, effluent limitations based on the
BAT not later than three years after the
date such effluent limitations are
incorporated into an NPDES permit; and

{v) For all pollutants which are neither
toxic nor conventional pollutants.
effluent limitations based on BAT not
later than three years aiter the date such
effluent limitations are incorporated into
an NPDES permit, or July 1, 1984,
whichever is later, but in no case later
than July 1, 1987.

Environment Reporter

(bPtatutory varionces and
exitensions. (1) The [ollowing variances
from teciinology-based treatment
requirements are authorized by the Act
and may be applied for under §122.21;
[125.3(b)(1) amended by 48 FR 14153,
April 1, 1983]

{i) For POTW's, a section 301{h)
marine discharge variance from
secondary treatment (Subpart G);

(ii) For dischargers other than
POTW's;

{A) A section 301(c) economic
variance from BAT (Subpart E);

(B) A section 301(g) water quality
related variance from BAT (Subpart F);
and

(C) A section 316(a) thermal variance
from BPT. BCT and BAT (Subpart H).

(2) The following extensions of
deadlines for compliance with
technology-based treatment
requirements are authorized by the Act
and may be applied for under §122.53:

(i) For POTW's a section 301(i)
extension of the secondary treatment
deadline (Subpart [);

(i) For dischargers other lhan
POTW's:

(A) A section 301[i) extension of the
BPT deadline (Subpart }): and

(B) A section 301{k) extension of the
BAT deadline {Scbhpart C}.

(c} Methods of imposing technology-
based treatment requiremants in
permits. Technology-based treatment
requirements may be imposed through
one of the following three methods;

(1} Application of EPA-promulgated
elfluent limitationa developed under
section 304 of the Act to dischargers by
category or subcategory. These eifluent
limitations are not applicable to the
extent that they have been remanded or
withdrawn. However, in the case of a
court remand, determinations
underlying effluent limitations shall be
binding in permit issuance proceedings
where thase determinations are not
required to be reexamined by a court
remanding the regulations. [n addition,
dischargers may seek fundamentally
different factors variances from these
clluent limitations underi §122.21 and
Subpart D of this Part. .

[125.31e) 1) amended by 48 FR 14153,
Aprii 1. 1983

(®

(2} On a case-by-case ba’sis under
section 402[a){1) of the Acl. to the extent
that EPA-pramulgated effluent
linmtations are inappiicable. The permit
writer shall apply the appropriate
factors listed in section 304 of the Act,
and shall consider

" [Sec. 125.3(c){(2}]

v
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(i) The appropriate technology for the
category or class of point sources of
which the applicant is a member, based
upon all available information
(including EPA draft or proposed
development documents or guidance);
and

(ii) Any unique factors relating to the
applicant.

{Comment: These factara must be considered
in all cases, regardless of whether the permit
is being issued by EPA or an approved State.]

.« {3) Through a.combination of the . ...
methods in paragraphs (c) (1} and {2) of

this section. Where promulgated effluent
limitations guidelines only apply to
certain aspects of the discharger's
operation, or to certain pollutants, other
aspects or activities are subject to

.- regulation on a case-by-case basis in

order to carry out the provisions of the
Act.

(4) Limitations developed under

‘ paragraph (c)(2] of this section may be

expressed. where appropriate, in lerms -
of toxicity (e.g., “The LC 50 for fat head -
minnow of the effluent from outfall 001
shall be greater than 25%"), provided

that is shown that the limils reflect the
appropriate requirements (for example,
technology-based or water-quality-

based standards) of the Act.

(d) Technology-based treatment re-
yuirements are applied prior to or at the
point of discharge.

{e]) Technology-based treatment
requirements cannot be satisfied
through the use of “non-treatinent”
techniques such as flow augmentation
and in-stream mechanical aerators.
However, these techniques may be
considered as a method of achieving
water quality standards on a case-by-
case basis when: ‘

(1} The technology-based treatment
requirements applicable to the discharge
are not sufficient to achieve the
standards;

{2} The discharger agrees to waive
any opportunity to request a variance
under sections 301 (c), (g} or (h) of the
Act; and

(3) The discharger demonstrates that
such a technique is the preferred
environmerntal and economic method to
achieve the standards after
consideration of alternatives such as

5-13-83

:limit for a conventional pollutant at a

- - (i) Efftuent limitations guidelines

advanced waste treatment, recycle and
reuse, land disposal, changes in

_operating methods, and other available

methods.

(f) Technology-based effluent
limitations shall be establishad under
this Subpart for solids, sludges, filter
backwash, and other pollutants removed
in the course of treatment or control of
wastewaters in the same manner as for
other pollutants.

(g}{1) The Director may se! a permit

level more stringent than the best
conventional pollution contral | _
technology (BCT), or a limit for a
nonconventional pollutant which shall

-pot be subject to modification under ...

section 301 (c} or (g} of the Act where:

specify the pollutant as an indicator for
a toxic pollutant, or

-{iif{A) The limitation reflects BAT-
level cantrol of discharges of one or
more toxic potlutants which are present
in the waste stream, and a specific BAT
limitation upon the toxic pollutant(s) is
not feasible for economic or technical
reasons;

(B} The permit identifics which toxic
pollutants are intended to be controlled
by use of the limitation: and

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation,
including a finding that compliance with
the limitation will result in BAT-level
control of the toxic pollutant discharges
identified in paragraph (g}{1){ii}B) of
this section, and a finding that it would
be economically or technically
infeasible to directly limit the toxic
pollutant(s).

(2) The Director may set a permit limit
for a conventional pollutant at a level
maore stringent than BCT when:

(i) Efffuent limitations guidelines
specify the pollutant as an indicator for
& hazardous substance, or

(ii){A) The limitation reficcts BAT-
level control of discharges (or an
appropriate level determined under
section 301(c) or (g} of the Act} of one ur
more hazardous substance(s) which are
present in the waste stream, and a
specific BAT {or other appropriate]
limitation upon the hazardous
substance(s) is not feasible for economic
or lechnical reasons;

(B} The permit identifies which
hazardous substances are intended to

. ‘s,\;Pstanne{s). .

be controlled by use of the limitation:
and

_{C) The fact sheet required by § 121.56

sets forth the basis for the limitation,
including a finding that compliance with
the limitations will result in BAT-level
{or other appropriate level) control of
the hazardous substances discharges
identified in parngraph (g)(2]{ii){B) of
this seclion, and a finding that it would
be economically or technically
infeasible to directly limit the hazardous
iti) Hazardous substances which are

also toxic pollutants are subject to
paragraph (g)(1J of this section. -

{3) The Director may not set a more
stringent Jimit under the preceding
paragraphs if the method of trealment

_required to comply with the limit differs

from that which would be required if the
toxic pollutant(s) or hazardous
substance(s) controlled by the limit
were limited directly. h

{4) Toxic pollutants identified under
paragraph {g)(1) of this section remain
subject to the requirements of
§122.42(a)(1) (notification of increased
discharges of toxic pollutants above
levels reported in the application form).
[125.3(g)(4) amended by 48 FR 14|53,
April 1, 1983}

Subpart B—Criteria for Issuance of
Permits to Aquaculture Projects

8 125.10 Purpose and scope,

(a) These regulations establish
guidelines under sections 318 and 402 of
the Act for approval of any discharge of
pollutants associated with an
aquaculture project.

(b) The regulations authorize, on a
selective basis, controlled discharges
which would otherwise be untawful
under the Act in order to determine the
feasibility of using pollutants to grow
aguatic organisms which can be
harvested and used beneficially. EPA
policy is to encourage such projects,
while at the same time protecting other
beneficial uses of the waters.

(c} Permits issued {or discharges into
aquaculture projects under this Subpart
are NPDES permits and are subject to
the applicable requirements of Parts 122,
123 and 124. Any permit shal! include
such conditions (including monitoring
and reporting requirements) as are
necessary td Eomply with those Parts,

{Sec. 125.10(c}]
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Technology-based effluent limitations
need not be applied to discharges into
the approved project except with
respect to toxic pollutants.

§125.11 Criterla.

(a) No NPDES permit shall be issued
to an aquaculture project unless:

(1) The Director determines that the
aquaculture project:

{i) Is intended by the project operator
to produce a crop which has significant
direct or indirect commercial value (or is
intended to be operated for research
into possible production of such a crop);
and

{ii) Does not occupy a designated
praject area which is larger than can be
economically operated for the crop
under cultivation or than is necessary
for research purposes.

(2) The applicant has demonstrated, to
the satisfaction of the Director, that the
use of the pollutant to be discharged to
the aquaculture project will result in an
increased harvest of organiams under
culture over what would naturally occur
in the area;

{3} The applicant has demonstrated. lo
the satisfaction of the Directer, that if
the species 1o be cultivated in the
aquaculture project is not indigenous to
the immediate geographical area. there
will be minimal adverse effects on the
flora and fauna indigenous to the area,
and the total commercial value of the
introduced species is at least equal to
that of the displaced or affected
indigenous flora and fauna:

{4) The Director determines that the
crop will not have a significant potential
for buman health hazards resulting from
its consumption;

(5] The Director determines that
migration of pollutants from the )
designated project area to water outside
of the aquaculture project will not cause
or contribute to a violation of water
quality standards or a violation of the
applicable standards and limitations
applicable to the supplier of the
pollutant that would govern if the
aguaculture project were itself & point
source. The approval of an aquaculture
project shall not result in the
enlargement of a pre-existing mixing
zone area beyond what had been
designated by the State for the original
discharge.

(b) No permit shall be issued for any
aquaculture project in conflict with a
plan or an amendment to a plan
approved under section 208(b) of the
Act. :

{¢) No permit shall be issued for any
aquaculture project located in the
territorial sea, the waters of the
contiguous zone, or the oceans, except

in conformity with guidelines issued
under section 403({c) of the Act.

(d) Designated project areas shall not
include a portion of a.body of water
large enough to expose & substantial
portion of the indigenous biota to the

. conditions within the designated project

area, For example, the designated
project area shall not include the entire
width of a watercourse, since all
organismas indigenous to that
watercourse might be subjected to
discharges of pollutants that would,
except for the provisions of section 318
of the-Act. violate section 301 of the Act.

{e) Any modifications caused by the
construction or creation of a reef, barrier
or containment struciure shall not
unduly alter the tidal regimen of an
estuary or interfere with migrations of
unconfined aquatic species.
[Comment: Any modifications described in
this paragraph which result in the discharge
of dredged or fill material into navigable
walers may be subject to the permut
requirements of section 404 of the Acl]

tf} Any pollutants not required by or
beneficial to the aquaculture crop shall
not exceed applicable standards and
limitations when entering the designated
project area.

Subpart C—Criterla for Extending
Compliance Dates for Facilities
Installing Innovative Technology
Under Section 301({k) of the Act—
[Reserved]

Subpart D—Criteria and Standards for De-
termining Fundamentally Different Factors
Under Seclions 301(b)(1}{A), 301(b){2)(A)
and (E), of the Act

§ 125.30 Purpose and scope.

[125.30 revised by 46 FR 9460, January
28, 1981, effective January 31, 1982]

(a) This subpart establishes the
criteria and standards to be used in
determining whether effluent limitations
alternative to those required by
promuigated EPA effluent limitations

* guidelines under sections 301 and 304 of

the Act [hereinafter referred o as
“national limits™) should be imposed on
a discharger because factors relating to
the discharger’s facilities, equipment,
processes or other factors related to the
discharger are fundamentally different
from the factors considered hy EPA in
development of the national limits. This
subpart applics to all navonal limitations
promulgated under Sections 301 and 304
ol the Act. except for the BPT limits
contained in 40 CFR 42312 (steam clec-
tTi¢ generating polnt source category).

[125.301a) amended by 47 FR 52304, No-
vember 19, 1982}

Environmant Reporter

{b) In establishing national limits.
EPA takes into account all the infor-
mation it can collect, develop and so-
licit regarding the factors listed in sec-
tions 304(b) and 304(g) of the Act. In
some cases, however, data which could
affect these national ilimits as they
apply to a particular discharge may
not be available or may not be consid-
ered during their development. As a
result, it may be necessary on a case-
by-case basis to adjust the national
limits, and make them either more or
less stringent as they apply to certain
dischargers within an industrial cate-
gory or subcategory. This will only be
done if data specific to that discharger
indicates it presents factors fundamen-
tally different from those considered
by EPA in developing the limit at
issue. Any interested person believing
that factors relating to a discharger's
facilities, equipment, processes or
other facilities related to the discharg-
er are fundamentally different from
the factors considered during develop-
ment of the national limits may re-
quest a fundamentally: different fac-
tors variance under §122.21()(1). In
addition, such a variante mayv be pro-
posed by the Directot in the draft
permit. :

[£25.30(b) amended bv 48 FR 14153,
April 1, 1983) ’

§125.31 Criteria.

(a) A request for the establishment of
elfluent limitations under this Subpart
{fundamentally different factors
variance) shall be approved only if;

(1) There is an applicable national
limit which is applied in the permit and
specificatly controls the pollutant for
which alternative effluent limitations or
standards have been requested; and

(2) Factors relating to the discharge
controlled by the permit are
fundamentally different ftom those
considered by EPA in establishing the
national limits; and :

(3] The request for altetnative effluent
limitations or standards is made in ya
accordance with the procedural
requirements of Part 124.

{b) A request for the establishment of
effluent limitations less stringent than
those required by national limits
guidelines shall be approved only ift

(1} The alternative efflyent limitation
or standard requested is no leas
stringent than juétified by the
fundamental diffarence: and

(2) The alternative effluent limitation
or standard will ensure compliance with .
sections 208(e) and 301[b){1){C) of the
Act: and

(3) Compliance with the national
limits {either by using the lechnologies
upon which the national limits are based

[Sec. 125.31(b)(3)] ; &8
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or by other control alteratives) would
result in:

{i} A removal cost wholly out of

" proportion to the removal cost
considered during development of the
national limits; or

(ii) A non-water quality
environmental impact (including energy
requirements) fundamentally more
adverse than the impact considered
during development of the national
limits.

{c) A request for alternative limits
more stringent than required by national
limits shall be approved only if:

(1} The alternative effluent limitation
or standard requested is no more
stringent than justified by the
fundamental difference; and

(2} Compliance with the alternative
effluent limitation or standard would no
result in:

(i) A removal cost wholly out of
proportion to the remaoval cost
considered during development of the
national limils; or

{ii) A non-water quality
environmental impact (including energy
requirements) fundamentally more
adverse than the impact considered
during development of the national
limits.

(d) Factors which may be considered
fundamentally different are:

(1) The nature or quality of poliutanis
contained in the raw waste load of the
applicant’s process wastewater;
|Comment: [1) In determining whether factors
concerning the discharger are fundamentally
different, EPA will consider, where relevant,
the applicable development document for the
national limits, essociated technical and
economic data collected for use in developing
each respective national limit, records of
legai proceedings, and written and printed
documentation including records of
communication, etc.. relevant to the
development of respective national limits
which are kept on public {ile by EPA. (2)
Waste stream(s) associated with a
discharger's process wastewater which wers
not considered in the development of the
national limits will not ordinarily be treated
as fundamentally different under paragraph

. (a). Instead, national limits should be applied
to the olher streams, and the unique stream(s)
ghould be subject ta limitations based on

section 402(a)(1) of the Act. See § 125.2(c){2).}

(2} The volume of the discharger's
process wastewater and effluent
discharged:

(3) Non-water quality environmental
impact of control and treatment of the
discharger's raw waste load; :

(4] Energy requirements of the
application of contral and reatment
technology: '

{5) Age. size, tand availability. and
configuration as they relate to the

5-13-83

discharger's equipment or facilities:
processes employed; process changes:
and engineering aspects of the
" application of control technology:
(6] Cost of compliance with required
.. control lechnololgy.
(e) A variance request or portion of
_ such a request under this section shall
not be granted on any of the following
grounds:
(1) The infeasibility of installing the
required wasie treatment equipment
_..within the time the Act allows.

[Comment: Under this section a variance
request may be approved if it is based on
factors which relate to the discharger’s
ability ultimately to achieve national lim-

~its but not if it is based on factors which
merely affect the discharger’s ability to
meet the' statutory deadlines of ‘sections
301 and 307 of the Act such as labor
difficulties, construction schedules, or un-
-availability of equipment.} -~
_ {2]) The assertion that the nationel
limits cannot be achieved with the
' appropriate waste treatment facilities
ingtalled. if such assertion is not based
on factor(s) listed in paragraph (d) of
this section;
[Carment: Review of the Administrator's
action in promulgating national limits is
available only through the judicial review
procedures set forth in section 309(b) of
the Act.]

(3] The discharger's ability to pay for
the required waste treatment; or

[4)} The impact of a discharge on local
receiving water quality.

(f) Nothing in this section shall be
construed to impair the right of any
State or locality under section 510 of the
Act to impose more stringent limitations
than those required by Federal law.

§125.32 Method of application.

(a) A written request for a variance
under this Subpart shall be submitted in
dupticate to the Director in accordance
with Part 124 Subpart F.

{b) The burden is on the person
requesting the variance to explain that:

(1) Factor{s) listed in § 125.31(b)
regarding the discharger's facility are
fundamentally different from the factors
EPA considered in establishing the
national limits. The requester should
refer Lo all relevant material and
information, such as the published
guideline regulations development
document, all associated technical and
economic data collected for use in
developing each national limit, all
records of legal proceedings, and all
written and printed documentation
including records of communication.

"Published by THE BUREAU OF NATIONAL AFFAIRS INC., Washington, D.C. 20037

%tc.. relevant o the regulations which
are kept on public file by the EPA;

"{2) The altarnative limitations
requested are justified by the
fundamental difference elleged in
paragraph (b)(1) of this section: and.

(3) The appropriate requirements of
§ 125.31 have been met.

Subpart E—Criteria for Granting
Economic Variances from Bast
Avallable Technology Economically

 Achlevable Under Section 301(c) of the

Act—[Reserved]

‘Subpart F—Criteria for Granting Water
Quality Related Variances Under - -
Section 301(g) of the Act—[Reserved]

Subpart G—Criteria for Moditying the
Secondary Treatment Requirements
Under Section 301(h) of the Clean
Water Act ™ s

[Subpart G revised by 47 FR 53675, No-
vember 26, 1982]

[Editor’s note: EPA April 1, 1983 de-
consolidated its consolidated permit regu-
lations in 40 CFR 122 and 123, thereby
affecting the cross references to these
Parts throughout Subpart G of this regu-
latton (48 FR 14151).

EPA amended the cross references in
12559 and 125.67 to former Parts 122
and 123, However, the changes do not
correspond with the references made in
the aforementioned sections singe Subpart
G was revised by 47 FR 53675 on Novem-
ber 26, 1982.

EPA said 1t will issue the appropriate
corrections soom.}

§ 125.56 Scope and purpose.

This Subpart establishes the criteria
ta be applied by EPA in acting on
section 301(h) requests for modifications
to the secondary treatment
requirements, It also establishes special
permit conditions which must be
included in any permit incorporating a
section 301{h) modification of the
secondary treatment requirements.
{"section 301(h) modified permit™},

§125.57 Law governing issuance of 8
sectlion 301(h) modified permit.

[a) Section 301{h) of the Clean Water
Act providas that:

The Adminibtrator, with the concurrence of
the Slate. may issue a permit under seciion
402 which modifies the requirements of
subsection [b)(11(B) of ihis section with
respect to the discharge of any pollutant from
n puhlicly owned treatment works nto
raarine waters, if the applicant demonsirates
to the satisfaction of the Administrator that—

[Sec. 125.57(a)]
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(1) there is an applicable water quality
standard specific to the pollutant for which’
the maodification is requested. which hae been
identified under section 304(a)(8) of this Act;

{2) such madified requirements will not
interfere with the attainment or maintenance
of that water guality which assures
protection of public water supplies and the
protection and propagation of a balanced.
indigenous population of shellfish, fish and
wildlife, and allows recreational activities. {n
and on the water:

{3} the applicant has established a system
for monitoring the impact of such discharge
on a representative sampte of aqualic biota,
to the extent practicable;

[4] such modified requirements will not
result in any additional requirements on any
other point ¢r nonpoint source:

(5) ail applicable pretreatment
requirements {or sources introducing waste
into such treatment works will be enforced:

(6} 1o the extent practicable, the applicant
has established a schedule of activities
designed to eliminate the entrance of toxic
pollutants from nonindustrial sources into
such treatment works:

{7) there will be no new or substanttally
increased discharges from the point source of
the pollutant to which the modification
applies above that volume of discharge
specified in the permit.

For ihe purposes of this subsection the
phrase “the discharge of any pollutant into
marine waters” refers to a discharge into
deep waters of the lerritorial sea or the
waters of the contiguous zone, or into saline
estuarine waters where there is strong tidal

" movement and other hydrological and
geclogical characteristics which the
Administralor de'ermines necessary lo allow
compliance with paragraph (2) of this
subsection, and section 101{a}(2) of this Act.
A municipality which applies secondary
treatment shall be eligible to receive a permit
pursuant to this subsection which modifies
the requirements of subsection (b}{1){B) of
this section with respect to the discharge of
eny pollutant from any treatment works
owned by such municipality inte marine
waters. No permit issued under this
subsection shall authorize the discharge of
sewage sludge into marine waters,

(b) Section 301(j}(1) of the Clean
Water Act provides that:

Any application filed under this section for
& modification of the provisions of—

{A] subsection {b){1}(B] under subsection
(h) of this section shall be filed not later than
the 365th day which begins after the date of
enactment of the Municipal Wastewater
Treatment Construction Grant Amendments
of 1981:

{c) Section 22(e} of the Municipal
Wastewater Treatment Construction
Grant Amendments of 1981, Pub. L. 97-
117, provides that:

The amendments made by this section
- shall take effeet on the date of enactment of

this Act, except that no applicant, other than
the city of Avalon, California, who applies
after the date of enactment of this Act fora
permit pursuant to subsection (h} of section
M of the Federal Water Pollution Control
Act which modifies the requirements of
subsection (b){1){B) of section 301 of such Act
shall receive such permit during the one-year
period which begins on the date of enaciment
of this Act.

§ 125.58 Definitions.

For the purpose of this subpart:

(a) “Administrator” means the EPA
Administrator or a person designated by
the EPA Administrator,

(b) “Altered discharge” means any
discharge other than a current discharge
or improved discharge, as defined in this
regulation.

(c) “Applicant” means an applicant
for a section 301(h) modified permit.
Large applicants have populations
contributing to their POTWs equal to or
more than 50,000 people or average dry
weather flows of 5.0 millions gallons per
day {mgd) or more; small applicants
havercontributing populations of less
than 50.000 people and average dry
weather flows of less than 5.0 mgd. For
the purposes of this definition the
contributing population and flows shall
be based cn projections for the end of
the five year permit term, Average dry
weather flows shall be the average daily
total discharge flows for the maximum
month of the dry weather season.

{d] “Application” means a final
application previously submitted in
accordance with the June 15, 1979,
section 301(h) regulations (44 FR 34784)
or an application submitted between
December 29, 1981 and December 29,
1982. It does not include & preliminary
application submitted in accordance
with the June 15, 1879, section 301{h)
regulations. _

(e) “Application questionnaire™ means
EPA’s “Applicant Questionnaire for
Modification of Secondary Treatment
Requirements". Individual
questionnaires for small applicants ard
for large applicants are published as
Appendix A and Appendix B to this
subpart, respectively.

{f) “Balanced, indigenous population”
means an ecological community which:

{1} Exhibits characteristics similar to
those of nearby. healthy communities
existing under comparable but
unpolluted environmental conditions; or

(2} May reasonably be expected to
become re-established in the polluted
water body segment from adjacent

Environment Reporter

watBys if sources of pollution were
removed. .

{g) "Current discharge" means the
volume, composition, and location of an
applicant’s discharge as of anytime
between December 27, 1977, and
December 29, 1982, as designated by the
appiicant. -

(h) "Improved discharge" means the
volume, composition and location of an
applicant's discharge following:

{1) Construction of planned outfall
improvements, including, without
limitation, outfall relocation, cutfall
repair, or diffuser modification; or

{2) Construction of planned treatment
system improvements to treatment
levels or discharge characteristics; or

{3) Implementation of a planned
program to improve operation and
maintenance of an existing treatment
system or to eliminate or control the
introduction of pollulants into the
applicant's treatment works.

(i) “Industrial source' maans any
source of nondomestic pollutants
regulated under section 307 (b) or (c) of
the Clean Water Act which discharges
into a POTW, ;

(i) "Modified discharge” fneans the
volume, composition and ldcation of the
discharge proposed by the applicant for
which a medification under section
301(h) of the Act is requested. A
modified discharge may be a current
discharge, improved discharge. or
altered discharge.

(k) “Nonindustrial source™ means any
source of pollutants which is not an
industrial source.

(1) “Ocean waters™ means those coastal
waters landward of the baseline of the
territorial seas, the deep waters of the
territorial scas, or the waters:of the centig-
uous zone.

(®

(m) “Pesticides™ means demeton, guth- :
jon, malathion, mirex, metHoxvchlor and
parathion. :

(n) “Public water supplies™ means wa-
ter distributed from a pubiic water system.

(o) “Public water system" means a
system for the provision to'the public of
piped water for human conffumption. if
such system has at least fifteen (15]
service connections or regularly serves
at least twenty-five (25) individuals.
This term includes {1) any collection,
treatment, storagefand disttibution
facilities under the zontrol of the
operator of the system and used

[Sec. 125.58(0)}
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primarily in connection with the system,
and (2] «ny collection or pretreatment
storage facilities not under the control of
the operator of the system which are
used primarily in connection with the
system.

(p} “Publicly owned treatment works"
(POTW) means a treatment works, as
defined in gsection 212(2) of the Act,
which is owned by a State, municipality
or intertnunicipal or interstate agency.

(q) “Saline estuarine waters” means
those semi-enclosed coastal waters
which have a free connection to the
territorial sea, undergo net seaward
exchange with ocean waters, and have
salinities comparable to those of the
ocean. Generally, these waters are near

_ the mouth of estuaries and have cross-

sectional annual mean salinities greater
than twenty-five {25) parts per thousand.

{r) "Secondary treatment” means the
term as defined in 40 CFR Part 133.

(s} “Shellfish, fish and wildlife” means
any biological population or community
that might be adversely affected by the
applicant’s modified discharge.

(1) "Stressed waters™ means those
receiving environments in which an
applicant can demonstrate to the
satisfaction of the Administrator, that
the absence of a balanced. indicenaus
poputation is caused solely by human
perturbations other than the applicant's
modified discharge.

(u} “Toxic pollutants™ means those
substances listed in 40 CFR 401.15.

(v) "Water quality standards” means

“applicable water quality standards

which have been approved, left in effect,
or promelgated under section 303 of the
Clean Water Act.

[w] “Zone of initial dilution™ (ZI1D}
means the region of initial mixing
surrounding or adjacent to the end of the
outfall pipe or diffuser ports, provided
that the ZID may not be larger than
allowed by mixing zone restrictions in
apnlicable water quality standards.

§125.58 General

(:) Basis far application. An
applrcation nnder this Subpart shell be
Lused on a current. improved. or attered
discharge inln ocean waters or saline
FSiNATINe wdaters

i Prohibitivns. No section 2011h)
meditied peomit ehall be issued:

(13 \Where such issuarue would not
assure corpuance vith all apwlicable
rernurerents of this Sebnart and Part

LB
o

{2t 'or the discharce of sewaoe
studue; Jand
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(3) where such issuance would
conflict with applicable provisions of
State, local. or other Federal laws or
Executive Orders. This includes
cormpliance with the Coastal Zane
Management Act of 1972, a5 amended,
18 U.5.C. 1451 et seq.; the Endangered
Species Act of 1973, as amended, 18
U.S.C. 1531 et seq.; and Title 1[ of the
Marine Protection, Research and
Sanctuaries Act, as amended, 18 U.S.C.
1431 &! seq.

{c] Applications. Each applicant for a
modified permit under this Subpart shall
submit an application to EPA signed in
compliance with 40 CFR 122.6{a}{3)
which shall contain: '

(1) A signed, completed NPDES
Application Standard form A, Parts I, I,
IIL

{2) A completed Application
Questionnaire;
{3) The following certification:

I certify under penalty of law that I have

personally examined and am familiar with

_ the information submitted in the attached
document(s) and, based on my inquiry of

i those individuals immediately responsibla for
obtaining the information. I am convinced
that the information is true. accurate and
correct. | am aware that there are significant
penalties for submitting false information,
including the possibility of fine and
imprisonment,

(d) Revisions to applications. (1)
POTWs which submitted applications in
accordanve with the June 15, 1979,
Regulations (44 FR 34784) may revise
their applications one time following a
tentative decision to prapose changes to
treatment levels and/or utfall and
diffuser lacation and design in
accordance with section 125.59{e}{(2)(i);
and

(2} Other applicants may revise their
applications one time following a
tentative decision to propase changes to
treatment levels and/or outfall and
diffuser location and design in
accordance with § 125.59(e}{3)(i).
Revisions by such applicants which
propose downgrading treatment levels
and/or ouifeli and diffuser iacution ard
desion must be lustified on the basis of
substantial changes in circimsiztees
beyend the applicart’s con since the
time of application submis<ion.

(3] Applicants authorized of reguesied
ta subhmit additicral informetior under
§ 125 591} may submit a revisec
appiication in accordance with
§ 125 59[0)(2}(ii} whare such additonad
information supports changes in
crapesed traatiment fevels and/er oyl
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locatien wad diffuser desicn. The
oppartanity fur such rovision shall be in
add:tier 1o the une-time revision
allowed under & 123.59{d) {1) and {2).

{4} PO'TW3a which revise their
applications must;

(i} Modify their NPDES form and
Application Questionnaire as nerded to
assure that the information filed with
their application is carrect and
complete; .

(1) Provide additional analysis and
data as needed to demonstrate
compliance with thiz subpart;

(iii) Obtain new Stata determinations

,under §§ 125.60(b}{2] and 125.63(b); and

{iv) Provide the certification described
in paragraph [c){3) of this section.

(e) Deadfines and distribution.

(1) Applications. (i) The original and

‘one copy of an application must be

submitted to the appropriate EPA
Regioral Administrator no later than
December 29, 1932. and one copy to the

_ Office of Marine Discharge Evaluatior.

WH-546, U.5. Environmental Protection
Agency, 401 M St. SW., Washingtan,
D.C. 20460.

{ii} A copy cf the application must he
provided to tha State and interstate
agency(s) authorized to provide
certifization/concutrence under
§ 124.53-124.55 on or befcre the date of
the application is submitted to EPA.

(2] Revisions tu applications.

(i) Applicants desiring to revise their
applications under § 125.59(d) {1) or (2)
must:

{A) Submit to the appropriate
Regional Administrator a letter of intent
to revise their application and a copy to
the Office of Marine Discharge
Evaluaticn either within 43 days of the
date of EPA’s tentative decision on their
original applicatior, or within 45 days of
promulgaticn of this provision if a
tentative decision has atready heen
made, whichever is later. Following
receipt by EPA of a letter of intent,
further EFA proceedings on the tentative
decision under 40 CFR Part 124 will be
stayed.

(B) Submit the revised application as
described for new applications in
§ 125.59(e){1} either within one year of
the date of EPA's tentative decision on

their original application or within one
year of promulgation of this provision if
a tentative decision has already been
made, whichever is later.

(ii) Appficants desiring to revise their
applications under § 125.59(d){3) must
submit the revised application as

[Sec. 125.59(e}{2)(ii)]
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described for new applications in

§ 125.59(e}(1) of this section concurrent
with submission of the additional
informaticn under § 125.59(f).

(3) State determination deadline. State
determinations, as required by
§ 125.60(b)(2) and § 125.63(b) shall be
filed by the applicant with the
appropriate Regional Administrator, no
later than 90 days after submission of
the application or revision to EPA.
Extensions to this deadline may be
provided by EPA upon request.
However, EPA will not begin review of
the application or revision until a
favorable State determination is
received by EPA.

(£(1) The Administrator may
authorize or request an applicant to
submit additional information by a
specified date not to exceed one year
from the date of authorization or
request,

{2) Applicants seeking authorization
to submit additional information on
current/modified discharge
characteristics, water quality, biolcgical
conditions or oceanographic
characteristics must:

(i) Demonstrate that they made a
diligent effort to provide such
information with their application and
were unable to do so, and

{ii) Submit a plan of study, including a
schedule, for data collecticn and
submitial of the additional information,
EPA viill review the plan of study and
may require revisions prior to
authorizing submission of the additional
information.

(g) Decisions on section 301(h)
madifications. (1) The decision to grant
or deny a section 301{h) modificaticn
shall be made by the Administrator and
shall be based on the applicani’s
demonstration that it has met all the
reguirements of §% 125.59 through
125.65.

{2] No section 201(h) modified permit
shall be issued until the appropriate
State certification/concurrence is
granied or waived pursuvant to § 124.54
or if the State denies certification/
concurrence pursuant to § 124.54.

{3) In the casz of a modification issued
to an applicant in a State administering
an approved permit program under 40
CFR Part 123, the State Director may:

(i) Revoke an existing permit as of the

effective date of the EPA issued section
3n1{h} modified permit; and

{ii) Cosign the section 301{h) medified
permit, if the Director has indicated an
intent to do so in the written
concurrence.

_ [-l} Any section 301{h} modified permit
snall:

(i) Be issued in accordance with the
procedures set forth in 40 CFR Part 124,
except that, because section 301(h)
permits may only be issued by EPA, the
terms “Administrator or a person
designated by the Administrator” shall
be substituted for the term “Director” as
appropriate; and

{ii) Contain ail applicable terms and
conditions set forth in 40 CFR Part 122
and § 125.67.

(5) Appeals of section 301(h)
determinations shall be governed by the
procedures in 40 CFR Part 124.

{6) At the expiration of the section
301(h) modified permit, the POTW
should be prepared to support the
continuation of the modification based
on studies and monitoring performed
during the life of the permit. Upos a
demonstration meeting the statutory
¢riteria and requirements of this
subpart, the permit may be renewed
under the applicable procedures of 40
CFR Part 124,

§ 125.60 Existence of and compiiance with
applicable water quality standards.

{a) There must exist a water quality

" standard or standards applicable to the

pollutant{s) for which a section 301(h)
modified permit is requested, including:

{1) Water guality standards for
biochemical oxygen demand or
dissolved oxygen:

(2) Water quality standards for
suspended solids, turbidity, light
transmission, light scattering or
maintenance of the euphotic-zcne: and

(3) Water quality standards for pH.

{b} The applicant must:

{1} Demenstrate that the modified
discharge will comply with the above
water quality standard(s); and

(2) Provide a determinaticn signed by
the State or interstate agency{s)
authorized to provide certification under
§§124.53 and 124.54 that the proposed
modified discharge will comply with
applicable provisions of State law
inclnding applicable water auality
standards. This determination shall
inciude a discussion of the basis for the
cenclusion reached.
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§ 185.51 Attainment or maintenance of
water quality which asaures protection of
public water supplies, the protection and
propagation of a balanced, Indigenous
population of shellfiah, tish, and whiidiife,
andaliows recreational activities.

(a} Physical characteristics of
discharge. (1) The applicant's outfall
and diffuser must be located and

designed to provide adeguats initial
dilution, dispersion and transpert of
wastewatel® to meet all applicable water
quality standards at and beyond the
boundary of the zone of initial dilution:

{i} During periods of maximum
stratification and :

(ii} During other periods when
discharge characteristics. water quality,
biological seasons, or oceanographic
conditions irdicate more critical
situations may exist.

(2) Following initial dilution, the
partially diluted wastewater and
particulates must be transported and
dispersed so0 as not to affect water use
areas adversely (including recreational
and fishing areas) and areas of
biological sensitivity.

(b} impuct of discharge on public
waier supplies. (1) The applicant’s
medified discharge must allow for the
atlainment or mainlenalice of water
quality which assures pfotection of
pubiic water supplies.

(2) The applicant's mddified discharge
must not: ‘

{i] Prevent a planned ér existing
public water supply from being used, or
from continuing to be used, as a public
water supply; or

lii) Have the effect of requiring
treatment over and above that which
would be necessary in the absence of
such discharge in order to comply with
local, and EPA drinking water
standards. :

{c) Biologicel impact of discharge. (1)
The applicants modified discharge must
sliow for the attainment or maintenance
of water quality which dssures -
protection and propagation of &
balanced indeginous population of
shellfish, fish, and wildlife.

{2j A balanced. indiganous population
of shellfish, fish and wildlife must exist:
{i) Immediately beyond the zone of
initial dilution of the applicant's

modified discharge and;

(i1} In ail other areas bevond the zone .
of initial ditution where'marine life is
zctually or potenfiaily affected by the
appiicant's modilied discharge.

(®

(

. &
—

238

[Sec. 125.61(c){2)(ii)}




DISCHARGE ELIMINATION SYSTEM

5-637
131:2639

(3} Conditions within the zone of
initial dilution must not contribute to
extreme adverse biologicel impacts,
including, but not limited 1o, the
destruction of distinctive habitats of
limited distribution, the presence of
disease epicenters, or the stimulation of
phytaplankton blooms which have
adverse effects beyond the zone of
initial dilution.

{4) In addition, for modified
discharges into saline estuarine water:

{i} Benthic populations within the zone

_of initial dilution must not differ

substantially from the balanced.,

_indigenous populations which exist

immediately beyond the boundary of the
zonre of initial dilution;

.. - {ii} The discharge must not interfere

with estuarine migratory pathways
within the zone of imtial dilutien; and

{iii) The discharge must not result in
ths acumulation of toxic pollutants or
pesticides at fevels which exert adverse
elfects on the biota within the zone of
initial dilution.

(d) Impact of discharge on
recreational activities. (1) The
applicant's modified discharge must
allow for the attainment or maintenance
of water quality which allows for
recreational activities beyond the zone.
of initial dilution, including, without
timitation, swimming, diving. boating,
fishing, and picnicking and sports
activities along shorelines and beaches.

(2) There must be no Federal. State, or
local restrictions on recreational '
activities within the vicinity of the
applicant’s modified outfall unless such
restrictions are routinely imposed
around sewage cutfalls. This exception
shall not apply where the restriction
would be lifted or modified, in whole or
in part, if the applicant were discharging
a secondary treatment effluent.

(e} Additional requirements for
applications based on improved or
altered discharges. An application for a
section 391(h) modified permit or the
basis of an improved or altered
discharge must include:

{1) A demonstration that such
improvements or alteralions have been
thoroughly planned and studied and can
be completed or implemented
expeditiously;

(2) Detailed analyses projecting
changes in average and maximum
monthly flow rates and composition of
the applicant's discharge which are
expected to result from proposed
improvements or alterations."

(3) The assessements required by
paraeraphs (a) through [d] of this section

based on its current discharge:

(4) A detailed analysis of how the
applicant's planned improvements or
elterations will comply with the
requirements of paragraphs (a) through
{d) of this section.

() Stressed waters. if an applicant
believes that its faifure to meet the
requirements of paragraphs (a] through
{e) of this section is attributable to
conditions resulting from human
perturbations other than its modified
discharge (including, without limitation,

. other municipal or industrial discharges,
nonpoint source tunoff and the

__applicant's previous discharges), the

applicant must demonstrate, to the
satisfaction of the Administrator, that its

. modified discharge does not or will not:

(1) Contribute to, increase, or
" perpetuate such stressed conditions:

{2) Contribute to further degradation
of the biota or water quality if the level
of human perturbation from other
sources increases; and

- (3) Retard the recovery of the biota or

+ water quality if the level of human
perturbation from other sources
decreases.

§125.62 Establishment of a monitoring
program.

(a) General requirements. (1) The
applicant must:

(i) Have & monitoring program
designed to provide data to evaluate the
impact of the modified discharge on the
marine biota, demonstrate compliance
with applicable water quality standards,
and measure toxic substances in the
dir charge: :

(ii) Describe the sampling techniques,
schedules and locations (including
appropriate control sites), analytical
technigues, quality control and
verification procedures to be used in the
monitoring program;

{iii) Demonstrate that it has the
resources necessary to implement the
program upon issuance of the modified
permit and to carry it out for the life of
the modified permit; and

{iv) Determine the frequency and
extent of the monitoring program taking
into consideration ti.e applicant's tate of
discharge. quantities of toxic pollutants
discharged. and potentially significant
impacts on receiving water quality,
marine biota, and designated water
uses. .

.{2) The Administrator may require
revision of the proposed monitoring
program before issuing a modified

permit and during the term of any
maodified permit.

(b) Biological monitoring program.
The biclogical manitoring program for
both small and large applicants shall
provide data adequate to evaluate the
impact of the modified discharge on the
marine biota.

(1) Biological monitoring shall include
to the extent practicable:

(i) Periodic surveys of the biological
communities and populations which are
most likely affected by the discharge to
enable comparisons with baseline -
conditions described in the application
and verified by sampling at the control
stations/reference sites during the
periodic surveys;

(ti} Periodic determinations of the
accumulation of toxic pollutants and
pesticides in organisms and
examination of adverse effects, such as
disease, growth abnormalities,

- physiological stress or death;

{iii) Sampling of sediments in areas of
solids deposition in the vicinity of the
ZID. in other areas of expected impact,
and at appropriate reference sites to
support the watcr quality and biological
surveys and to measure the
accumulation of toxic pollutants and
peticides: and

(iv) Where the discharge would affect
commercial or recreational fisheries,
periodic assessments of the conditions
and productivity of fisheries.

{2) Small applicants are not subject to
the requirementz of paragraph (b){1}(ii)~
(iv} of this section if thev discharge at
depths greater than 10 meters and can
demonstrate through a suspended solids
deposition analysis that there will be
negligible seabed accumulation in the
vicinity of the modified discharge.

(3) For epplicants seeking a section
301(h) modified permit based on:

(i) A current discharge, biological
monitoring shall be designed to
demonstrate ongoing compliance with
the requirements of § 125.61(c);

(ii} An improved discharge or altered
discharge other than outfall relocation,
biological monitoring shall provide
baseline data on the current impact of
the discharge and data which
demonstrate, upon compieticn of
improvements or allerations. that the
requirements of § 125.61{c) are met: or

(iii} An improved or aitered discharge
involving ouffall relocation, the
biological monitoring shall:

(A) Include the current discharge site
until such discharge ceases; and

[Sec. 125.62(b)(3)(iii}]
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(B) Provide baseline data at the
relocation site to demonstrate the
impact of the discharge and ta provide
the basis for demonstrating that
requirements of § 125.61(c) will be met.

(c} Water quality monitoring program.
The water quality monitoring program
shall to the extent practicable;

(1) Provide adequale data for
evaluating compliance with applicable
water quality standards;

{2) Measure the presence of toxic
poilutants which have been identified or
reasonably may be expecled to be
present in the discharge.

(d) Effl:ent monitoring program. In
addition to the requirements of 40 CFR
Part 122, to the exient practicable,
monitoring of the POTW effluent shall
provide quantitative and qualitative
data which measure toxic substances
and pesticides in the effluent and the
effectiveness of the toxics control
program.

§125.63 Effect of discharge on other
point and nonpoint sources.

(a) No modified discharge may resuit
in any additional pollution cantrol
requirements on any other point or
nonpoint seurce.

(b} The applicant shall obitain a
determination from the State or
interstate agency{s) having authority to
establish wasteload allocations
indicating whether the applicant's
discharge will result in an additional
treatment, pollution control, or other
requirement on any other point or
nonpoint sources. The State
determination shall include a discussion
of the basis for its conclusion.

§ 125.64 Touxics control program.

{(a} Chemical analysis. (1) The
applicant shall submit at the time of
application a chemical analysis of its
current discharge for all toxic potlutants
and pesticides as defined in § 125.58 (u)
and {m). The analysis shall be
performed on two 24 hour composite
samples (one dry weather and one wet
weather]. Applicants may supplement or
substitute chemical analyses if
composition of the supplemental or
subatitute samples typifies that which
occurs during dry and wet weather
conditions.

(2} Unless required by the State, this
requirement shall not apply to any small
section 301{h) applicant which certifies
that there are ne known or suspected
sources of toxic pollutants or pesticides
and documents the certification with an
industrial user survey as described by
40 CI'R 403.6(N{2).

(b) Identification of scurces. The
applicant shall submit at the time of
application an analysis of the known or
suspected sources of toxic pollutants or
pesticides identified in § 125.64{a). The
applicant shall to the exient practicable
categorize the sources sccording to
industrial and nonindustrial types.

(c) Industrial pretreatment
requirements. ‘

(1] An applicant which has knewn or
suspected industrial sources of toxic
pollutants shall have an approved
pretreatment program, or shall develop
an approved pretreatment program by
July 1, 1983, or the date established in
their NPDES permit, whichever is
earlier. See, 40 CFR Part 403.

{2) This requirement shall nat apply to
any applicant which has no known or
suspected industrial sources of loxic
pollutants or pesticides and so certifies
to the Administrator.

(3) The pretreatment program or
proposed compliance schedule
submitted by the applicant under this
section shall be subject to revision as
required by the Administrator prior to
issuing any section 301(h) modified
permit and during the term of any such
pecmit,

[4) Implementation of all existing
pretreatment requirements and
authorities must be maintained through
the period of development of any
additional pretreatment requirements
that may be necessary to comply with
the requirements of this subpart,

(d) Norindustrial source control
program.

(1} The applicant shall submit a
proposed public education program
designed to minimize the entrance of
nonindustrial toxic pollutants and
pesticides into its POTW/(s) which shall
be implemented no later than 18 months
after issuance of a 301(h) modified
permit. )

(2} The applicant shall alsc develop
and implement additional nonindustrial
source control programs on the earliest
possible schedule. This requirement
shall not apply to a small applicant
which certifies that there are no known
or suspected water quality, sediment
accumulation, or hiclogical problems
related to toxic pollutsnts or pesticides
in its discharge.

(3) The applicant's nonindustrial
source control programs under
paragraph (d)(2) of this section shall
include the following schedules which
are to be implemented no later than 18
months after issuance of a 301(h)
modified permits:

Envirgnment Reporter

(i) A schedule of activities for
identifying nonindustrial sources of
toxic pollutants and pesticides: and

(i) A schedule for the development
and implementation of control programs,
to the extent practicable, for
nonindustrial sources of toxic pollutants
and pesticides.

(4) Each proposed nonindustrial
source control program and/or schedule
submitted by the applicant under this
section shall be subject to revision as
determined by the Administrator prior
to issuing any section 3D1(h) modified
permit and during the term of any such
permit,

(@

§125.65 Increase In effilient volume or
amount of pollutants discharged.

{a) No modified discharge may result
in any new or substantially increased
discharges of the pollutant to which the
modification applies above the
discharge specified in the section 301{h)
modified permit.

{b) Where pollutant discharges are
attributable in part to combined sewer-
overflows, the applicant shal! minimize
existing overflows and prevent
increases in the amount of pallutants
discharged; i

(c) The applicant shahl provide
projections of effluent volume and mass
loadings for any pollutants to which the
modification applies in 5 year
increments for the design life of its '
facility. (

§ 125.66 [Reserved]

§ 125.867 Special conditions for section
301(h) modified permits. .

Each section 391{h) modified permit
issued shall contain, in addition to all
applicable terms and conditions
raquired by 40 CFR Part 122, the
following:

(a) Effluent limitations and mass
loadings which will assure compliance
with ihe requirements of this Subpart;

(b) A scheduie or scliedules of
compiiance for: :

{1) Pretreatment program development
required by § 125.64(c});

(2) Nonindustrial toxics control
program required by § 125.64(d); and

(3} Control of combined sewer
overflows required by § 125.63.

{c) Monitoring program requirements
that include:

(1) Biomonitoring requirements of
§ 125.62{b):

(2) Water qualtty requircments of
§ 125.62(c):

(3) Effluent monitoring requirements
of § 125.62{d).

[Sec. 125.67(c){3}]
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{d} Reporting requirements that
include the results of the monitoring
programs required by paragraph {c) at
such frequency as prescribed in the
approved monitoring program.

Appendix A—Small Applicant Questionnaire
for Modification of Secondary Treatment
Requiremants

I Introduction

This questionnaire is to be used by small
applicants {or modification of sacondary
treatment requirements under section 301(h)
of the Clean Water Act (CWA). A small
applicant has 4 contribuling population to its
wastewater treatment facility of less than
" $0,000 and a projected average drv weather
flow of less than 5.0 million gallons per day
{med, 0.22m3/sec] (40 CFR 125.58(c}].

"~ The quezticnnaire is in two sections, a
general information and basic requirements
section and a technical evaluation section.
Satisfactory completion of this questionnaire
is neccssary 10 enable EPA to determine
whether the applicant's modified diecharge
meets the criteria of section 301(h} and FPA
regulations (40 CFR Part 125, Subpart G).

Where applicants diligently try but are
unable to collect and submit all the
information at the time of application, EPA
requires that a plan of study for gathering and
submitting the data be provided with the
application. 40 CFR 125.59(f) stales the
procedures governing such post-application
data collection activities.

Most small applicants should be able to
complete the questionnaire using available
information. However, smaill POTWs with
low initial dilution discharging into shallow
waters or waters with poor dispersion and
transport characteristics, diacharging near
distinctive and susceptible biological
habitats, or discharging substantial quantities
of 1oxics should anticipate the need to collect
additional information and/or conduct
additional analyses to demonsirate
compliance with section 301(h) criteria. Such
small applicants are directed to the related
sections in Parts i and III of the large
applicant questionnaire and must answer the
relevant questions of these sections. If there
are questions in this regard, applicants
should contact the appropriate EPA Regional
Qffice lor guidance.

Guidance {or responding to this
questionnaire 15 provided by the Revised
Seclivn 301(h} Technical Support Document.
Where available information is incomplete
and the applicant needs to collect additional
data duning the pericd it is preparing the
applicanun. EPA encourages the applicant to
consull with EPA prior to data collection and
submission of its applicatien. Such
consullation. particularly if the applicant
provides a plan of study. will help assure that
the proper data are gathered in the most
efficient manner.

Il General Information and Basic Data
lleguirements

1-7-83

Applicants should answer all questions;
where your response to a question ig “yes",
"na", or "not applicable” explain the basis
for your response. Where your answer
indicates that you cannot meet a regulatory
or statutory criterion, dlscuss why you
balieve you qualify for a section 301(h)
variance.

A, Treatment System Description: 1. Are
you applying for a modification based on a
current discharge, improved discharge, or
altered discharge as defined in 40 CFR
125.587 [40 CFR 125.58(a))

2. Descripticn of the Treatment/Qutfall

- Syslam {40 CFR 125.81{2) and 125.61(¢)}

8. Provide detailed deacriptions and

. diagrams of the treatment systern and outfall

configuration which you propose to satisfy
the requirements of section 301(h) and 40 CFR
Part 125, Subpart G. What is the total-
discharge design flow upon which this
applicavion is baged? .

b. Provide a map showing the geographic
location of the proposed outfal{s) (i.e.,

discharge). What is the latitude and longitude

of the propased outfall{s)?
c. For a modification based on an improved
or altered discharge, provide a description

-and diagram of your current treatment system

and outlall configuration. Include lhe current

outfall's latitude and longituae if ditierent

from the proposed outfall.

3. Effluent Limitations and Characteristica
(40 CFR 125.60(b) and 123.61(e)(2]]

a. [dentify the final effluent limizations for
five-day biochemical oxygen demand {BOD3).
suspended solids, and pH upon which your
appiication for & modification is based;

BODS mg/1

Suspended solids —— mg/1

pH (range)

b. Provide available data on the following
effluent characieristics for your current
discharge as well as for the madified
discharge if different from the current
discharge:

—Flow {m*/sec}: minimum; average dry
weather; average wet weather: maximum;
annual average.

—BODS5 (mg/1) for the following plant flows:
minimum; average dry weather; average
wet weather; maximum; annual average.

—Suapended salids {mg/1) for the following
plant flows: minimum; average dry
weather; average wet weather; maximum;
annual average.

—Toxic pollutants and pesticides (pg/1}: list
each identified toxic pollutant and
pesticide.

~—pH: minimum and maximum.

—Dissolved oxygen {mg/1, prior to
chlorination) for the following plant flows:
minimum; average dry weather: average
wet weather; maximum; annual average.

—Immediate dissolved oxygen demand (mgf
1}.

4. Etfluent Volume and Mass Emissions [40
CFR 125.61{e){2) and 125.65)

a. Pravide analyses showing projections of
effluent volume {annual averaxe, m’/sec) and
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““mass loadings (m1/year) of BODS and

suspended solids for the design life of your
treatment.facility in five-year Increments. If
the application is based upon an improved or
altered discharge, the projections must be
provided with and without the proposed
‘improvements or alterations.

b. Provide projections for the end of your
five year permlt term for 1) the treatment
facility contributing population and 2) the
average daily total discharge flow for the
maximum month of the dry weather season.

5. Average Daily Industrial Flow (m*/sec)
[40 CFR 125.84] Provide or estimate the
average daily induatrial inflow to your
treatment facility for the same time
increments as in question II. A. 4. 8. above.

8. Combined Sewer Overflows [40 CFR
125.85(b)] : '

_a. Does [will) your collection and treatment
system include combined sewer overflows?

b. If yes, provide a description of your plan
for minimizing combined sewer overflows to
the receiving water.

7. Outfali/Diffuser Design, Provide
available data on the following for your
current discharge as well as for the modified
digcharge, if different from the current
discharge: [40 CFR 125.81{a)(1)]

—Diameter and length of the outfali(s)

(meters}
~—Diameter and length of the diffuser{s}

[meters)

—Angle(s) of port orientations from
hurizontal (degrees)

—Port diameter(s} in meters and the orifice
contraction coefficient{s), if known

—Vertical distance in meters from mean
lower low water (or mean low water)
surface and outfall port(s) centerline

[meters)

—Number of portg

—Port spacing (meters)

~—Design flow rate for each port, if multiple
ports are used (mY/sec)

B. Heceiving Water Description:

1. Are you applying for a modification
based an a discharge to the ocean or to
saline estuary (40 CFR 125.58(q))? [40 CFR
125.59(a)] .

2. Is your current discharge or modified
discharge to stressed waters? If yes, what are
the pollition sources contributing to the
stress? [40 CFR 125.61(M)]

3. Provide a description and available dats
on the seasonal circulation patterns in the
vicinity of your current and modified
discharge(s). {40 CFR 125.61(a)]

4. Ambient Water Quality Conditions
During the Period{s} of Maximum
Stratification.

a. Provide available data on the following
in the vicinity of the current discharge
location and for the modified discharge
location if different from the current
discharge: (40 CFR 125.60(bJ(1}]
~-Dissolved éxygen [mg/l)

—Suspended sblids [mg/1)
—Temperature (C)

[Appendix A)
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—Salinity [ppt)

—Transparency (turbidity. percent light
transmittance)

—Other significant parameters (eg, nutrients,
toxic pollutants and pesticides, fecal
califorms}

b. Are there other periods when receiving
water quality conditions may be more critical
than the period(s) of maximum stratification?
If so. describe these other critical periods and
provide the data requested in 4.a. for the
other critical periods. {40 CFR 125.81(a)(1)]

C. Biological Conditions:

1. a. Are distinctive habitats of limited
distribution [such as kelp beds or coral reefs)
located in areas potentially affected by the
modified discharge? [40 CFR 125.61(c)}

b. If yes, provide available information on
types, extent, and location of habitats.

2. 8. Are commercial or recreational
fisheries located in areas potentially affected
by the modified discharge? {40 CFR 125.61(c)]

b. If yes, provide available information on
types, location, and vaiue of fisheries.

D. State and Federal Laws [40 CFR 125.60}

1. Are there water quality standards
applicable to the following pollztants for
which a modification is requested:

—Biochemical oxygen demand or dissolved
oxygen?

—Suspended solids, turbidity, light
transmission, light scatiering, ur
maintenance of the euphotic zone?

—pH of the receiving water?

2. If yea. what ia the water use
classification for your discharge area? What
are the applicabie standards for your
discharge area for each ot the parameters for
which a modification is requested? Provide a
copy of ail applicable water guality
standards or a citation to where they can be
found.

3. Will the modified discharge [40 CFR
125.59(b)(3)):
~Be consistent with applicable State coastal

zone management program(s) approved

untler the Ceastal Zoaer Management Art

as amended. 16 U.S.C. 1451 ef seq.? (See, 18

U.S.C. 1456(c){3](A])

—Be located in a Marine sanctuary
designated under Title [1] of the marine
Protection, Research and Sanctuaries Act
{MPRSA} as amended, 16 U.5.C. 1431 ¢/
seq. or in an estuarine sanctuary
designated under the Coastal Zone
Management Act as amended, 18 US.C.
14617 I located in a marine sanctoeary
designated under Title 1] of the MPRSA,
attach a copy of any certification or permit
reguired under reguiations gnverning such
marine sanctuary (See. U.S.C. 1432(f1(21.

—[r consisrent with the Endangered Species
Act ud amended. 16 U.5.C. 1531 &f seq?
Provide the names of any liveatened or
endangered speaies that mhalnt or ebtain
nutrients from waters *hucinay be affected
by the eodined discharge., identify any
criticad habitat thot mev be afflected by the
riomitied deachoree and evaicaie whether

the modified dischurge will affect

threatened or endungered snecies or

modify a critical habitat (See, 16 U.S.C.

1536{a3(2)).

4. Are you aware of any Suste or Federal
Luws or regulations {uther than the Clean
Water Act ur the three statutes identified in
itemn 3 above) or an Executive Order which is
applicable to your discharge? If yes, pravide
sufficient information to demonstrate that
your modified discharge will comply with
such law(s), regulationis). ar erderts). [40 CFR
125.55({h}(3)|

Il Technical Evaluation

Answers to the {ollowing questions will be
used to asgess the effec!s of the mod fied
discharge. The responses will be used by the
State agency(s) in their determination {as
required by 40 CFR 125.60{b]{2} and 125.63{b))
and by EPA in preparing i's dec:sion vi the
applicant's reguest for a section Jui(h)
variance,

Youranswers to the tollowing questions
m.ust be supporied by duta and respunses
from Sectiun 11 of this guestiennaire. The
anaiyses und caleulations required Lelow
must show the inpul data for all caiculstions.
Applicanis should arswer ali questions:
w!w.re YOUI aNSWET 10 8 queshion is "yes'',
"no" or “not applicalue” exglain the baws fur
vour response. Where yuur answer imdicates
that ve.u cznno! meet a regulatory or
stuiutory nriterton, discuss why you believe
you qualify fur a varisnoce,

il EPA drcides to check caleviativns insn
application, the formuias and roethods
previred in the Revised Saction 361{h)
Techaical Support Docement may be used for
that purpose. If apphicants use metnods other
than thosa provided in the Tectinical Susport
Doucement. such methods must e described
by ihe applican:,

A. Phusical Charactoristics of Discharge
(4U CFR 125 61(a)). 1. What is the lowest
initial dilut:an for vour current =nd mod- fied
distharge(s) during 1) the period[s}) of
maximum stratification? and 2) ary other
critical perind:s) of discharge volume/
compuosition. water gquahty, binlogical
seusons. of aceancgraphic conduinns?

2. What are the dunensions of the zone of
initial dilution for your modified distharge(s)?

3. Will there be signilicant sediincntation of
suspended sulids in the vicinity of the
modified discharge?

B. Compliance with Applicable Wuier

Quality Stendurds: |40 CFR 125.66(b) and
25.61{a)}

1. What is the concentration of dissolved
oxygen immediateiy following initial dilution
for the period(s) of maximum stratification
and any other critical period(s}) of discharge
volume/composition, water quality.
biolagical seasons. of oreanographic
conditions? .

2. What is the jurfield dissolved oxygen
depression and resulting concentration due to
BOD exertinon of the wastefield during the
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p&odqs} of maximwmn siratification and any
other critical penod(s)?

3. What is the increase in receiving waler
suspended solids roncentration immediately
following initial dilution of the modifird
dischargris)?

4. Does (will} the modified discharge
cumply with applicabie water qualitv
standards for:
~—Digsnlved oxyzen?

—SBuspended solids or surrngate standards?
—pH?

5. Provide the daterminalion required by 40

CFR 125.80/0){2) or; if the deicrmination has

‘not vet been received, a copy of a letter to the

appropriate agency(s) requesting the required
determination.

C. Impact on Public Water Supplies [40
CFR 125 61{b)):

1. !s there a planned or existing public
water supaly {desatinizetion $1cility) intake
in the vicinity of the current or modified
discharae?

2. If yes.

{=} ¥What is the inration of the intake(s)
(Latrtudie and longitude?

{in) Will the mocified dischareels) prevent
uss of the intake(s) for public water supply?
{c) Will the moa:Fied distharge(s) cause

ircreased treatment requirements for the
public water suppiy(s) to meet local, Stale,
and EPA drinking waler sizndards?

D. Giclogical Impoct of Bischarge |40 CFR
123.61(c)):

1. Does {will) @ balanced indigenows
population of shellfish, fish, and witdlite
exnist: i ;

la) Immediately bevond the Z[D of the
current and moditied discharge(s)?

(b} in all other areas bevond he ZID where
manine life is actuaily or puteniisily aftected
by lue current ond modified discharga(s|?

2 Have distinctive habitute of limited
distnhution been impacied adversely by the
cuirent dischares und witl'such habitats be
impac.ed adverseiv by the modified
discnarme?

3. i{ave commercial or recreational
fi=ncries heen innacted adversely (e,
warninys, restrictinas, clogures. or mass
murtaliies) by 1ee currenticischarge and will
they be unpacted adverse'y by the madified
dgischarge? - :

4. For discharges into saline cstuarine
waters: |40 CFR 125.61(c){4}}

{n) Dees or will the current or modified
discharge cause substantial differences in the
bentn: pepuletivn with the ZID and beyond
fue 217

i2j Does or swiil the current or modified
discharge interfere with migratory pathways
within the Z1D?

(¢] U +es nr wiil the currént or modified
discharge result 1n bicaccumulation of toxic
pollutants or pesticides atlevels which exerl
adverse effecis on the bioia within the ZID?

5 Foriumproved discharges, will the
propused improved dischargels) comply with
the requirements o/%0 CFR 125.61{a) through
123.611d;? [40 CFR 125.61[e)|. _
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6. For altered discharge(s), will the altered
discharge(s) comply with the requirements of
40 CFR 125.61{a) through 125.61(d)? {40 CFR
123.61(2)] : :

7. If your current discharge is to stressed
waters, does or will vour current or modified
chischarge: {40 CFR 125.61{{]} '

[a} Contribute 10, increase. or perpeluate
such stressed condition?

() Contribute to fusther degradutiom of the
binta or weter gualtiy if the level of human
perturbation from other sources increases?

{¢] Retard the recovery of the biota or
water quality 1f human perturbalion from
other sovrces decreases? - - ¢ il

E. Impacis of Discharge on Recreational
Activities: |40 CFR 125.61{3}}

1. Describe the existing or polentisl
recreational achvities likelv to be aftected by
the madhfied dischargels} beyond t:e zone of
iniial dilution.

2. What are the existing and potential
- impacts of the modified discharge(s} on
recreational activities? Your answer should
inctude, but not be limited to, a discussion of
feczl coliforms. o

3. Are there any Federal, State or local
resirtctinns on recreational activities in the
vicinity of the modified discharge(s)? [f yes,
desceibe the restrictions and provide
citutians to aveilable references.

4, 1f recreational restrictions exist, would
such restrictions Le lified or moed:tied if you
ware discharging a secondary treatment
effluent?

T. Establishr:ent of a Menaoring Fragram
(40 CFR 125.62):

11} Describe the biological, water ynality,
nnd effluent monitoring prograris whick you
propose to meet the emteria of 40 CFR 125.62.

121 Describe the sampling techniquoes.
scheduirs, and losations, analytical
techniques. guality contrsl and verification
procedures to he ased.

{3] Describe the persorse! and financial
resovrces avadlabie to imniement the
moritoring preprams ugon issaance of 4
modified permit and 1o carry it out fod the tife
of tie mog:ified permit.

G Effect of Disclore va Other Point and
N.orpoint Savrces: (46 CFR 123.63).

1 Does {(will) vour modified dischargi(s)
cinse additional trea'ment et control
veguicenents for anv other point or nenpoint
pollution somunts)?

2, Provide the determination required by 40
CFR 125.8310) or, if the aoiermination his nat
yel Deen recrived. a copy of a letier 1o the
appropriate agency!s) reruesting the required
determunaton.

1. Toxius Contraf Procrain 40 CER 1:26.64]

1. 4. Do you have cny knuwn or seepeciad
industrial saurtes of oxic pollutan's and
pesticides?

h. If no. provide the certification reyuired
by 40 CFR 125 64ta)(2]).

c. If ves, provide the rasults of wet and dry
weathor etfleent analyses for toxic pellutants
and pesticides.
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d. Provide an analysis of known or
suspected industrial sources of toxic
pollutants and pesticides identified m (1)¢)
above.

2. Do you have an approved industrial
pretreatment program?

4. If yes, provide the dale of EPA approval.

b. If no. and if required by 40 CFR Part 403
ta huve an induatrial pretreatment program,
provide a proposed schedule for development
and implementation of your industrial
pretreatment program 1o meet the
requirements of 40 CFR Part 403.

4. Describe the public education program
you propose to minimize the entrance of
nonindustrial toxic pollutants and pesticides
into your treatment system.

" 4. a. Ara there any known or suspected
water quality, sediment accumutation, or
biological problems related to toxic
pollutants or pesticides from your modified
discharpe(s)?

b. If no, provide the certification required
by 40 CFR 125.64{d}{2) 1ogether with
available supportirg deta.

c. If ves, provide a schedule for
‘development and implementation of
nonindustrial texics contrnl programs to meet
the requirements of 40 CFR 125.64{d)(3).

"Appendlx B—Large Applicant Quostionnaire
for Modification of Secondary Treatment
Requirements

1 froduction

This questionnaire is to be used by large
applinants for modificenicn of secondary
treatment reyuirements under section 301(h)
of the Clean Water Act [CWA). A large
applirant has a population contributing to its
wastewater treatment fucility of at leasl
50.000 or a projecied average dry weather
flew of its chscharge of at ieast 5.0 niithon
5 1ilons per day (mgd, 0.22 % sec) (40 CFR
125.38(¢)). ' ‘

The questicnnaire is in two seclions, a
agneral information and basic renuirements
suction mnd a technicai cvaleishon section.
Sausfactory completion of this yuestisandice
is necussary 1o enable EPA o deterimine
whe-ther the applicant’s meditied discharge
meets the criteria of section 300 h| and SPA
rogulations (40 OFR Pail 125, Sulpart G).

Where eppiicuais dilgently try hut are
unab'e to collest and sulmit al tie
infornstion at the time of applicetian, FPA
tguires that a plan of 270ty far gathering and
spbmittng the data bo provisdad with the
applicatinn. 30 CFR 123551 <tites the
procedures geverning sech posterplination
clion Lotivities.

Guodinee far responding to the guestions is
provided by the Revised Sechon Jih)
Tachnizal Support Documant. Whenne
avatal:te information is ircon 2iete anid the
aophcant nesds 10 collert additinn.) data
during the pesiod it is preparing the
aprlication, EPA ennourages the applicant 1o
consu!t with EPA prior ta dati colleciion and
subirassion of its spplication. Suclk
constlicdun, particularly if the aopbicant
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prevides a plan of study, wilt help assure that
the proper data are gathered in the most
etficient maaner,

i1 Gereral Injormnation and 3asic Duta
Requiremennts

Applicanis should answer all guestions;
where your response to a question is “yes",
“no”, or "not applicable™ explain the basis
for your response. Where your answer
indicates that you cannot meet a regulatory
or stulutory criterion, discuss why you

oelieve you qualify [or a section 301(h)
variance.

""" A. Treatment System Description: 1. Are

you applying for a modification based on a
current discharge, improved discharge, or
altered discharge as defined in 10 CFR

125 587 [40 CFR 125.5%(a}]

2. Description of the Treatment/Ouifall
System |40 CFR 125.61(a) and 125.61(¢l]

a. Provide detaiied descriptiona and
diagrams of the treatment system and outfall
confignration which you prupose to satisfy
the requirements of section 301{h} and 40 CFR
Part 125, Subpart G. What is the lwilal
discharge design fiow upon which this
application is hased?

b. Provide a map showing the geographic
locatien of the preposed oulfallis) {ie.
dischargel. Whal is the latitude and longiturle
¢f the proposed outfali(s)?

t. For a :nodification baged on an improved
vr altered discharpge, provide a description
and (‘agram of yeur current treatment system
and outfall configurstion. [nclude the current
ouifull's latitude and longitude. if different
from the proposed outfell,

3. EffMleent Limitations and Characteristics
[40 CFR 125.601H) and 125.61(e)(2}}

& ldentify the fnal elliuent lnantations for
:ve-dav hiochemical oxygen demand (LOD5),
suspended snlids. ard pH upon wivrh vour
applic.ition for a wiea.fication s hasid:

8005 ———wull

Suspended arhds

pH {rinee)

b. Provide dats on the Tollowing eitluent
characio sisticg ot your eurrent discharge as
wa'l s 107 the modified discharge i diiferent
from the current Jischarge:

Flray (msac] minimuat averaes dry
Wit 26T average wel weather ansudl
averags, maximunm,

BOIN {regfli for the toliewng paidd Dows:
PUATMNIRE AVETdEE UIY WeRLheD dveraas wel
wopdther; maximum: antaal averave.

Susnended sulids {mg/l) for the fmiowiag

Anb LGS MINmunE averade GV waather
average wet weathes MaxioaL andval
averige, .

Tosic pntlutants aed postiuades fuzd ) List

-1 and pesiaade,

aaf1

minimuny averege Goy Wed mer avrage wat
weather: marighuum. annual v
Tmimewatn digsolved oxaen demnand

{varll
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FEDERAL REGULATIONS

4. FiMuent Voliwie and Mass Emigsions [40
CPR 125.61{e¥2) and 125.65]

a. Proside ditailed analyses showing
piojeeiiens of efflucit volume (annual
aversze, m¥secl and mass loadings {mt/
year) o1 BODS umd suspended solids for the
desiun hie of your tiuntment farility in five-
yeat awrements, If the application is based
upon an improved or altered discharge, the
prniections must be provided with und
without the proposed improvements or
alterntions.

L. "rovide projections for the end of your
five yrar permit tesm for 1) the lreatment
[zcility contributing population and 2) the
average daily total discharge flow for the
maximum month of the dry weather season.

5. Average Daily Industrial Flow (m¥/sec)
|40 CFR 125.64} Provide or estimate the
average daily industrial jaflow to your
treatment facility for the same time
increments aa in question 1L A. 4. a. above.

6. Cembined Sewer Overflows |40 CFR
125.65(b)|

a. Does {will) your collection and treatment’

system include combined sewer overflows?

b. If yes, provide a description of your plan
for minimizing combined sewer overflows lo
the receiving water,

7, QutfallfDiffuser Design. Provide the
following dita for your current discharpe as
well as for the modified discharze. if ditferent
from the current discharge: [40 CI'R
125.81{a)(1]] )

Diameter and length of the ouifall(s)
{meters)

Dianieter and length of the diffuser(s}
{nieters}

Angic(s] of port orientalions {rom
herizonial {degrees)

Puort diameter(s) in metors and the niifice
coniractiorn coefficient(s). if known.

Verlical distance in meters from mean
lower low water (cr mean low water) surface
and outfall port(s) centeriine {melers)

Number of ports

Purt spacing (meters)

Design Bow rate for each port. if muitiple
ports are used [m?fsec)

B Recerving Warer Deseription: 1. Are you
app'ving fur a moditication hased on a
disrhirpe to the veean or 10 i saline esluury
(40 CFR 122.58{g)? [40 CFR 125.52(ajl

2 14 your current discharge or modified
drarhacee o stiessed wulers? H yes. what are
the prilation sources contributing to the
stress? [ W CFR 125.61(0))

3. Provice & deseriplion and daty on the
scasunai circulaticn patterns in the vicinity of
your current and moedified ¢ischaignls). (40
CFR 125.61aY

4. Oreanvctaphic Conditions in the Vicinily
of the Cacrent and Prepoced Muodified
Dishiaree{s).

fiovile data an the fallowing, 9 CI'R
125.61(a)}

1nwest ten ]:L'rr.l‘m-iu currenl speod |mf
50

Predominant current speed (m/sec) and
direcrion (true) during the four seasons

Pericd(s) of maximum strstilication
{montl:e)

Periodfs) of uatural sipwelling events
[dutstion und frequency. months)

Density profiles during pariod(s] of
maxtmum stratification

5. Ambient Water Quality Conditions
During the Period(s) of Maximum
Stratification: at the zone of initial dilution
{ZIDYyboundary. at uther areas of petantial
impact, and ut control stations: [40 CFR
125.61{a){2)]

a. Provide profiles (with denth) on the
fullowing for the current discharge Incation
and for the modified discharee location. if
different from the current discharge:

ODs (mgafl)

Lissoived vxvgen (mg/l)

Suspended solids {mg/!)

pH

Temperature {"C}

Salinity (ppt)

Transparency (turbidity. percent light
transmitlance)

Other significant parameters (e.g.,
nutrients, toxic pollutants and pesticides,
fecal coliforms) :

b. Are there other periods when receiving
water quality conditions may be more critical
than the period(s) of maximum stratification?
If s0, describe these other critical periods and
provide the data requested in 5.a. for the
other critical period(s). [40 CFR 125.61{a}){1}]

6. Provide data on steady slate sediment
dissolved oxygen demand and dissolved
oxygen demand due to resuspension of
sedimenty in the vicinity of your current and
modified discharge{s) (mg/l/day).

C. Biolegical Conditions: 1. Provide a
detailed description of representative
biolegical comrmunity (eg, plankton.
macroberthos. demersal fish, etc.] in the
vicinity of vour current and modified
discharge(s): within the ZID, at the ZID
boundary, at other areas of potential,
discharge-related impact, and at reference
(control) sites. Community characteristics to
be described shail include {but not be limited
to] species compositinn: abundance:
dominance and riversity; spatial/temporal
distribution: growth and reproduction;
disease frequency; frophic structure and
productivily patterns: presence of
oppurtunislic species; bioaccumulation of
loxic malerials: and the occurrence of mass
mortalities.

2. a. Are distinctive habitats of limited
distribution (such as kelp beds or coral reefs)
located in 4reas potentially affected by the
modilied discharge? |49 CFR 125.61(c])

b. If yes. provide information on type.
extent. and lucation of habitats.

3. a. Are commercial or recreational
fisheries located in areas polentially affected
by the discharze? 40 CFR 125.61(c))
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b. If yes, provide information on types,
location, and valite of fisherjes.

D). State and Federal Lews [40 CFR 125.60)

1. Are there water qualily standards
eppiicable to the following pollutants for
whitch a modification is requested:

" Biochemical oxygen demand or dissolved
oxygen?

Suspended solids. turbidity, light
transmission, light scattering, or maintenance
of the euphotic zone?

pH of the receiving water?

2. If yes, what is the water use
classification for your disaharge area? What
are the applicable standards for your
dischaige area for each ofithe parameters for
which a modification is requested? Provide a
copy of ali applicable water quality
standards or a citalion to where they can be
found. ‘

3. Will the modified discharge: {40 CFR
125.59(b}({3)] :

Be consistent with applicable State coastal
zone management program(s) approved
under the Coastal Zone Management Act as
amended, 16 U.S.C. 1451 of seq.? (See, 16
US.C. 1456{c(3}IA) .

Be locsted ir a muarine sanctuary
designated under Title [ bf the Marine
Protection. Research and $anctuaries Act
(MPRSA) as amended, 16 L1.5.C. 1431 et seg.
or in an'estuarine sanctuary designated under
the Coustal Zone Management Act as
amended. 16 U.S.C. 14617 [f located in a
marine sanctuary designaled under Title III
of the MPRSA, attach a capy of any
certification or permit reqgilired under
regulationa governing such marine sanctuary
{See. 16 U.5.C. 1432(}(2)).

Be consistent with the Bndangered Species
Act as amended. 16 U.S.C. 1531 et seq.?
Provide the names of any threatened or
endangered species that ighabit or abtain
nutrients from waters thal may be affected by
the modified discharge. Identify any critical
habitat that may be affecled by the modified
discharge and evaluate whether the madified
discharge will affect threatened or
endangered species or modify a critical
habitat (See, 16 U.5.C. 1536(a)(2)}.

4. Are you aware of any State or Federal
Laws or regulations {othet than the Clean
Water Act or the three statutes identified in
itemn 3 above! or an Executive QOrder which is
applicable to your dischagge? If yes, provide
sufficient information to demonstrate that
your modified discharge will comply with
such law(s). regulations, dr order(s). [40 CFR
125.59(b)(3)] ;

II. Technical Evaluation

Answers to the following questions will be
used to assess the effects of the modified
discharge. The responses will be used by the
State agency{s} in their détermination (as
required by 40 CFR 125.60(b)(2] and
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125.63(b)}, and by EPA in preparing ita
decision on the applicant's request for a
section 301(h) variance,

Your answers to the following questions
must be supported by data and responses
from Section II of this questionnaire. The
analyses and calculations required below
must show the input data for all calculations.
Applicants should answer all questions;
where your anawer to a question ia “yes",
“no", or “not applicable”, explain the basis
for your response. Where your answer
indicates that you cannot meet a regulatory
or statulory criterion, discuss why you
believe you qualify for a varlance.

If EPA decidea to check calculations in an
application, the formulas and methods
provided in the Revised Section 301(h)
Technical Support Document may be used for
that purpase. If applicants use methods other
than those proyided in the Technical Support

Document, such methods must be described
by the applicant.

A, Physical Characteristics of Discharge
[40 CFR 125.61(a)]: 1. What is the crilical
initial dilution for your current and modified
discharge(s) during 1) the period(s) of
maximum stratification? and 2) any other
critical period(s) of discharge volume/
composition, water quality, biological
seasons, or oceanographic conditions?

2. What are the dimensions of the zone of
initial dilution for your modified discharge(s)?

3. What are the effects of ambient currents
and stratification on dispersion and transport
of the discharge plume /wastefield?

4. Sedimentation of suspended solids.

a. What fraction of the modified
discharge’s suspended solids will accumulate
within the vicinity of the modified discharge?

b. What are the talculated area(s) and
rate{s} of sediment accumulation within the
vicinity of the modified discharge(s) {g/m?/
yrj?

¢. What is the fate of settleable solida
transported bevond the calculated sediment
_accumulation area?

B. Compliance with Applicabie Water
Quality Standards [40 CFR 125.60(b] and
125.61(a)]:

1. What is the concentration of digsolved
oxygen immediately following initial dilution
for the period(s) of maximum stratification
and any other critical period{a) of discharge
volume/composition, water quality,
biological seasons. or oceanographic
conditions?

2. What i3 the farfield dissolved oxygen
depression and resulting concentration due to
BOD exertion of the wastefield during the
petiod(s) of maximum stratification and any
other critical period(s)?

3. What are the dissolved oxvgen

depressions and concentrations due 1o steady

sediment demand and resuspension of
sediments?

4. What is the increase in receiving water
suapended solids concentration immediately
following initial dilution of the modified
discharge{s)?
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5. What is the change in receiving water pH

immediately following initial dilution of the
modified discharge(s}?
8. Does (will) the modified discharge

comply with applicable water quality
standards for:

Disaolved oxygen?

Suspended solids or surrogate standards?
pH?

7. Provide the determination required by 40

CFR 125.80(b}{2) or, if the determination has

hot yet been received, a copy of a letter to the
appropriate agency(s) requesting the required

determination, o

C. Impact on Public Water Supplies (40
CFR 125.51(b}].

1.Is there a planned or existing public
water supply (desalinization facility) intake
in the vicinity of the current or modified
discharge? .. ...

2. If yes,

8. What is the location of the intake(s)
{latitude and longitude)?

b. Will the modified discharge(s) prevent

vse of the intake{s} for public water suppiy? .

" . Will the medified discharge(s) cause
Increased treatment requirements for the
~ public water supply(s} to meet local, State,

y and EPA drinking water standards?

D. Bivlogical Impact of Discharge (40 CFR
125.61{c)|:

1. Does (will) a balanced indigenous
population of shellfish, fish, and wildlife
exist:

a. Immediately beyond the ZID of the
current and modified discharge(s)?

b. In all ather areas beyond the ZID where
marine life is actually or potentially affected
by the current and modified discharge(s)?

2. Have distinctive habitats of limited
distribution been impacted adversely by the
current discharge and will such habitats be
Impacted adversely by the modified
discharge?

3. Have commercial or recreational
fisheries been impacted adversely by the
current discharge (e.g., warnings, testrictions,
closures, or mass mortalities) or will they be
impacted adversely by the modified
discharge?

4. Does the current or modified discharge

cause the following within or beyond the ZID:

[40 CFR 125.61(c)(3}]

a. Mass mortality of fiches or invertebrates
due to oxygen depletion, high concentrations
of toxics or olher conditions?

. Anincreased incidence of disease in
marine orgamsms?

c. An abnormal body burden of any toxic
material in marine argamisms?

d. Any other extreme, adverse biological
impacts?

5. For discharges into saline estuarine
waters: |40 CFR 125.61{c){4})

a. Does or wiil the current or mod:fied
discharge cause substantial differences in the
benthic papulation within the ZID and
bevond the ZID?

. Does or will the current or modified
discharge interfere with migratory pathways
within the Z1D?
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c. Does or will the current or modified
discharge result in bioaccumulalion of toxic
pollutants-or pesticides at levels which exert
adverse effects on the biota within the ZID?

8. For improved discharges, will the
proposed improved discharge(s) comply with
the requirements of 40 CFR 125.61(a) through
125.61(d)? {40 CFR 125.61(e)]

7. For altered discharge(s), will the altered
dischargs(s) comply with the requirements of
40 CFR 125.61(a) through 125.81(d}? [40 CFR
125.61(e)]

8. If your current discharge is 1o stressed
waters, does or will your current or modified

" discharges: [40 CFR 125.61(1)]

a. Contribute to, increase, or perpetuate
such stressed condition? : .

.b. Centribute to further degradation of the
biota or water quality if the level of human
perturbation from other sources increases?

c. Retard the recovery of the biota or water
quality if human perturbation from other
spurces decreases?

E. Impacts of Discharge on Recreational

- Actlvities [40 CFR 125.61(d)):

1. Describe the existing or potential
recrealional activities likely to be affected by
the modified discharge(s} beyond the zone of
initial dilution. ‘

2. What are the existing and potential
impacts of the modified discharge(s] on
recreational activities? Your answer should
include, but not be limited 1o, a discussion of
fecal coliforms.

3. Are there any Federal, State or local
restrictions on recreational activities in the
vicinity of the modified discharge(s)? If yes,
describe the restrictions and provide
citations to available references.

4. If recreational restrictions exist, would
such restrictions be lifted or modified if you
were discharging a secondary treatment
effluent?

F. Establishment of a Monitoring Progrom
(40 CFR 125.62):

1. Describe the biclogical, water quality,
end effluent monitoring programs which you
propose ta meet the criteria of 40 CFR 125.62.

2. Describe the sampling technigques,
schedules, and locations, analytical
technigues. guality control and verification
procedures to be used.

3. Descnibe the personnet and financial
resources avallable to implement the
monitoring programs upon issuance of a
modified permit and to carry it out for the life
of the modified permit, :

G. Effect of Discharge on Other Point and
Nonpoint Sources (40 CFR 125.63);

1. Dbes (wilt) your modified discharge(s)
cause additional treatment ar control
requirements for anv other point or nonpoint
pollution soyrce(s)?

2. Provide the determination required by 40
CFR 125.63(b) oc. if thke determination has not
yet been received. a copy of a letter to the
appropriata agency{s} requesting the required
determination,

[Appendix B]
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H. Toxics Control Program (40 CFR 125.64):

1. 3. Do you have any known or suspected
industrial sources of toxic pollutants or
pesticides?

b. If no, provide the certification required
by 40 CFR 125.84({c}(2].

2. Provide the results of wet and dry
weather effluent analyses for toxic pollutants
and pesticides as required by 40 CFR
125.84(a)(1).

3. Provide an analysis of known or
suspected industrial sources of toxic
pollutants and pesticides identified in 2.
above.

4. Do you have an approved industria]
pretreatment program?

u. lf yes, provide the date of EPA approval.

b.If no, and if required by 40 CFR Part 403
to have an industrial pretreatment program.
provide a proposed schedule for development
and implementation of your industrial
pretreatment program to meet the
requirements of 40 CFR Part 403.

5. Degcribe the public education program
you propose to minimize the entrance of
nonindustrial toxic pollutants and pesticides
into your treatment system.

6. Provide a schedule for development and
implementation of a nonindustrial toxics
control program to meet the requirements of
40 CFR 125.64{d)(3).

(Approved by the Office of Management
and Budget under control number
2000-0427)

[125.67(d) (Appendices A and B) amend-
ed by 48 FR 31404, July 8, 1983}

Subpart H-—Criteria for Determining
Alternative Effluent Limitations Under
Section 316(a) of the Act

§ 125.70 Purpose and scope.

Section 316{a) of the Act provides
that:
“With respect to any point source

otherwise subject to the provisions of section
301 or section 308 of this Act, whenever the

owner or operator of any such source, after
opportunity for public hearing, can
demonstrate to the satisfaction of the
Administrator (or, if appropriate, the State)
that any effluent limitation proposed for the
control of the thermal companent of any
discharge from such source will require
effuent limitations more stringent than
necessary to asaure the projection |sic| and
propagation of & balanced, indigenous
population of shellfish, fish and wildlife in
and on the body of water into which the
discharge ia to be made. the Administrator
(or. if appropriate, the State) may impose an
effluent limitation under such sections on
such plant, with respect to the thermal
component of such discharge (taking into
account the interaction of such thermal
component with other pollutants), that will
assure the protection and propagation of a
balanced iddigenous population of shellfish,
fish and wildiife in and on that body of
water.”

This Subpart describes the factors,
criteria and standards for the
establishment of alternative thermal
effluent limitations under section 316(a)
of the Act in permits issued under
section 402(a} of the Act.

§ 12571 Definitions.

For the purpose of this Subpart:

{a) “Alternative effluent limitations”
means all effluent limitations or
standgrds of performance for the control
of the thermal componemt of anv dis-
charge which are established under séction
316{a) and this Subpart.

(b) “Representative important
species” means species which are -
representative, in terms of their
biological needs, of a balanced,
indigenous community of shellfigh, fish
and wildlife in the body of watet into.
which a discharge of heat is made.

(c) The term “balanced, indigenous
community" is synonymous with the
term “balanced, indigenous population”

Environment Reporter

inahe Act and means a biotic
community typically characterized by
diversity, the capacity to sustain itself
through cyelic $easonal changes,
presence of necessary food chain
species and by a lack of domination by
pollution tolerant species. Such a
community may include historically
non-native species introduced in-
connection with a program of wildlife
management and species whose
presence or abundance results from
substantial, irreversible environmental
modifications. Normally, however, such
& communily will not include species
whose presence or abundance is
attributable to the introduction of
pollutants that will be gliminated by
compliance by all sourges with section
301(b)(2) of the Act: and may not include
species whose presence or abundance is
attributable to alternative effluent
limitations imposed pursuant to section

316(a). o

§125.72 Early screening of applications
tor section 316(a} variandes.

(a) Any initia! application for a
section 316(a} varianceishall include the
following early screening information:

{1) A description of the alternative
effluent limitation requested;

" {2) A general description of the

methed by which the discharger
proposes to demonstrate that the
otherwise applicable thermal discharge
effluent limitations are more stringent
than necessary;

(3) A general descripfion of the type of
data, studies, experiments and other
information which the discherger
intends to submit for the demonstration;
and . :

(4) Such data and infbrmation as may
be available to assist the Director in

LN

{Sec. 125.72{a}(4)}
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selecling the appropriate representative
important species.

(b) After submitting the early
screeming information under paragraph
{a), the discharger shall consult with the

Director it the earliest practicable time

(but not later than 30 days after the
application is filed) to discuss the
discharger's early screening information.
Within 80 days after the application is
filed, the discharger shall submit for the
Director’a approval a detailed plan of
study which the discharger will
‘undertake to support its section 316(a)
demonstration. The discharger shall
specify the nsture and extent of the
following type of information to be
included in the plan of study: biolegical,
hydrographical and meteorological data;
physical monitoring data; engineering or
diffusion models; laboratory studies;
representative important species: and
other relevant information. In selecting
repredentative important apecies,
special consideration shall be given to
species mentioned in applicable water
quality standards. After the discharger
submits its detailed plan of study, the
Director shall either approve the plan or
specify any necessary revisions to the
plan. The discharger shall provide any -
additional information or atudies which
the Director subsequently determines
necessary to support the demonstration,
including such studies or ingpections as
may be necessary to select
representative important species. The
discharger may provide any additional
information or studies which the
discharger feels are appropriate to
suppori the demonatration.

{c) Any application for the renewal of
a section 316{a) variance shall inclode
only such information described in
paragraphs {a) and (b} of this section
and % 124.73(c](1} as the Director
requests within 60 days after receipt of
the permit application.

(d) The Director shall promptly notify
the Secretary of Commerce and the
Secretary of the Interior, and any
affected State of the filing of the request
and shall consider any timely
recommendations they submit.

(e] In making the demonstration the
discharger shall consider any
information or guidance published by
EPA to assist in making such
demonstrations.

{f) tf an applicant desires a rulingon a
section 316{a) application befare the
ruling on any other necessary permit
terms and conditions, (as provided by
§ 124.65), it shall so request upon filing
its application under paragraph la} of
this section. This request shall be
granted or denied at the discretion of the
Director.

5-13-83

[Note.—~At the expiration of the permit, any
discharger holding a section 316(a) variance
should be prepared to support the
continuation of the variance with studies
based on the discharger's actual operation
experience.]

§ 125,73 Criteria and standards for the
determination of aiternative etfluent
fimitations under section 316(a).

(a) Thermal discharge-effluent

limitations or standards establishedin ~

permits may be less stringent than those
required by applicable standards and
limitations if the discharger
demonstrates to the satisfaction of the

director that such effluent limitations - -

are more stringent than necessary to

" assure the protection and propagation of

a balanced, indigenous eommunity of

* shellfish, fish and wildlife in and on the

1]

- body of water into which the discharge

is made. This demonstration must show
that the alternative effluent limitation
desired by the discharger, considering
the cumulative impact of its thermal
discharge together with all other .
significant impacts on the species
affected, will assure the protection and
propagation of a balanced indigenous
community of shellfish, fish and wildlife
in and on the body of water into which
the discharge is to be made.

(b) In determining whether or nat the
protection and propagation of the
affected species will be assured. the
Director may consider any information
comntained or referenced in any
applicable thermazl water qualily criteria
and thermal water quality information
published by the Administrator under
section 304{a) of the Act. or any other
information he deems relevant.

(¢)(1) Existing dischargers may base
their demonstration upon the absence of
prior appreciable harm in lieu of
predictive studies. Any such
demonstrations shall show:

{i) That no appreciable harm has
resulted from the normal component of
the discharge (taking into account the
interaction of such thermal component
with other pollutants and the additive
effect of other thermal sources to a
balanced. indigenous community of
shellfish, fish and wildlife in and on the
body of water into which the discharge
has been made: or

{i1} That despite the occurrence of
such previous hartn, the desired
alternative effluent limitations (or
appropriste modifications thereof} will
nevertheless assure the protection and
propagation of a balanced, indigenous
community of shellfish, fish and wildlife
in and on the body of water into which
the discharge is made.

(2) In determining whether or not prior
appreciable harm has occurred. the
Director shall consider the length of time
in which the applicant has been
discharging and the nature of the
discharge.

Subpart |—Criterla Applicable to
Cooling Water Intake Structures Under
Section 316(b) of the Act [Reserved]

P A AN RN

Subpart J—Crlteria for Extending
Compliance Dates Under Section 301(j)
of the Act

"§ 12590 Purpose and scope.

Under sections 301(i){1) and (2} of the
Acl. extensions of the 1977 statutory
"deadline for compliance with certain
reatment requirements may be granted
by the Director through permit issusnce
ot modification. This Subpart
establishes criteria for granting these
extensions and the method for
incorparating these extensions into
permits issued under section 402(a) of
the Acl.

§ 125.91 Definitian.

For purposes of this Subpart, “construc-
tion” includes any one of the following
preliminary planning 1o determine the fea-
sibility of treatment works: engineering,
architectural. lega!l fiscal, or economic in-
vestigations or studies, surveys, designs,
plans, working drawings, specifications,
procedures, or other necessary actions.
erection, building, acquisition, alteration,
remodeling, improvement, or extension of
treatment works, or the inspection or su-
pervision of any of the foregoing items
provided that compiction of the facility
and attainment of operational level by no
later than July 1, 1983, is a reasonable
expectation.

§125.92 Requests for permit modification
and issuance under section 301(i41) of the
Act.

Any owner or operator of a publicly
owned treatment works (POTW) that
requires cdngtruction to achieve
limitations under sections 301(b)(1}{B} or
301{0}(1)(C) of the Act may request
maodification or issuance of a permit
exiending the date for compliance with
these limitations in accordance with the
provisions of §122.21{m).

[125.92 amended by 48 FR 14153, April
1. 198Y] .
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§ 125.93 Criteria tor permit riodification
and issuance under section 301(iX1) of the
Act.

No request for 2 permit modification
or issuance under section 301(i){1) shall
be granted unless the Director finds that
the POTW requires constructioe to
achieve limitations under sections
301(b)(1)(B) or 301(b}[1)(C) of the Act
and did not complete construction for
either of the following reasons:

(a) The issuance of a notice to
proceed under a construction contract
for any segment of Step 3 project work
(or if notice to proceed ia not required,
the execution of the construction
contract) occurred before July 1, 1977,
but construction could not physically be
completed by July 1, 1977, despite all
expeditious efforts of the POTW {see
initiation of construction as defined in

. 40 CFR § 35.905 for Step 3); or

(b} Federal financial assistance was
not available, or was not available in
time for construction required to achieve
these limitations, and the POTW did not
in any significant way contribute to this
unavailability or delay.

§ 125.94 Permit terms and conditions
under section 301(1){1} of the Act.

(a) All permits modified or issued by
the Director under section 301(i)(1) of
the Act shall contain at a minimum the

following permit terms and conditions:

(1) the shortest reasonable schedule of

"compliance for achievement orf

limitations under sections 301(k){1) (B)
and (C) but in no event later than July 1,
1983, This schedule shall be based upon
the earliest date that Federal financial

- assistance will be available and

construction can be completed and on
any additional information submitted by
the POTW or otherwise available.

(i) When a facility plan has been

" approved in accordance with 40 CFR 35,

Subpart E, this schedule shall contain
dates certain for the completion of
actions leading toward the attainment of
statutory treatment limitations.

(it) When the POTW has not -
comypleted Step 1 of the construction
prants process in accordance with 40
CFR 35, Subpart E, this schedule shall
contain a date certain for the
submission of a facility plan [completion
of Step 1) upon which date the permit
should be set to expire. In this case, in
orirr to assure compliance by the
POTW by [uly 1, 1983, the following
requirements must be met:

(A] Certification by the State, based
on its one or [ive year project priority
list developed pursuant to 40 CFR
35.915(c). that funding will be available
in time 1o ensure compliance by July 1.
1983; and

(B) Reporting once a year [if
necessary) by the POTW as to its

progress in obtaining Federal funding.

[Comment: EPA recognizes that the date far
submission of the facility plan may not take
inta accoun! all the uncertainties of the Step 1
planaing process. Becauge of the
uncertaintics inherent in the Step 1 planning
process, EPA recommends that section
301{i)(1) requests (and permil issuance} for
projects that are presently in Step 2 or 3
should be acted on b2fore requesta from
projects in Step 1. When Federal funding in
the form of a Step 2 construction grant award
is made available, and the Step 1 permit has
expired, the permit is to be reisaued
conlaining a date ceriain schedule derived
from the facility plan and coordinated with
the State Project Priority List.]

{2) A statement ensuring compliance
with requirements under sections 201 [b)
through (g) of the Act consistent with
the terms of the POTWs construction
grant.

(3) Abatement practices and interim
effluent limitations reflecting optimum
operation and maintenance of the
existing facilities. These shall include:

(i) Adequate operator staffing and
training;

(ii) Adequate laboratory and process
contrals: and

(iii} Efftuent limitations derived from
reports of operation and maintenance
inspections condutted by EPA or the
State, or other guidance.

|Comment: Only in exceptional
circumstances should in-depth plant
evaluations be conducted, e.g.. when exisling
information does not represent the true
capabilities of the plant.}

(4) Interim effluent limitations
reflecting other non-capital intensive
measures for increased pollution
cantrol. This shall include any possible
minor facility modifications such as
piping changes, additional metering and
instrumentation or the use of skimming
and vacuuming equipment. When an
existing POTW is currently violating
limitations imposed under section
301{b]}(1}(C) of the Act, interim effluent
limitations shall be established to
minimize adverse water quality impact;
these limitations shall not be made less
stringent or allow more pollutants to be
discharged than are currently being
discharged during the term of an
extension granted under section 301{i)(1)
of the Act.

{b) If a POTW has industrial users,
any permit issued or modified by the
Director under section 301(i}(1) shall
contain any terms and conditions
necessary to ensure compliance with 40
CFR 403.

§ 12595 Requests for permit modification
or issuance under saction 301{1)(2) of the
Act.

Any owner or operator of a point
source other than a POTW that will not

Environment Reporrer

achieve the requirements of sections
301({b}(1){A) and 301(b}{1}{C) of the Act
because it was scheduled to discharge
into a POTW that is presently unsble to
accept the discharge without
consiruction, may request modification
or issuance of a permit extending the
date of compliance with these
limitations in accordance with the
provisions of §122.21(}).

{125.95 amended by 48 FR 14153, April
i, 1983]

§125.96 Criterla for permit modification
or Issuance under section 301(i}2) of the
Act.

No request for a permit modification
or issuance under section 301(i)(2) of the
Act shall be granted unless the Director
finds that the discharger has failed to
achieve the requirements of sections
301(b)(1){A) and 301{b)(1)(C) of the Act
because it was scheduled to discharge
into a POTW that is presently unable to
accept the discharge without
construction, and;

(a) The discharger has indicated an
intent to discharge into the POTW
before July 1, 1977, in one of the
following ways:

{1) The discharger was issued a permit
before July 1, 1977, based upon a
discharge into a POTW,

(2) The discharger had a binding
confractual obligation before july 1,
1977, (enforceable against the
discharger) to discharge into a POTW.
Contracts which can ba terminated or
modified without substantial loss and
contracts for feasibility, engineering and
design studies do not constitute a
contractual ebligation under this
paragraph.

(3] A construction grant application
made by the POTW before July 1. 1977,
clearly demonstrated that the discharger
was to discharge into the POTW, or

(4) Engineering plans; architectural
plans or working drawings prepared far
the POTW before July 1, 1977, clearly
demonstrated the discharger was to
discharge into the POTW. Plans and
drawings, such as those accompanying a
bona fide application for a Federal
construction grant. are sufficient only to
the extent that they were truly
representative of the intent of the
discharger and the POTW;

{b) The Directpr finds that the
discharger has acted in good faith in its
efforts to effectuate discharge into the
POTW and to minimize or abate
pollution prior to discharge into the
POTW. This shall include the following
findings:

(i) Failure of the discharger to meet
the July 1. 1977, deadline was for
reasons beyond ils control;

{Sec. 125.96(h}i}]
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{it) A history of a high degree of
commitment to meet the requirements of
the Act as manifested by cooperation
with the State or EPA in attempting to
resolve disputed issues:

(iii) No history of unjustified delay;

(iv) No past serious or intentional
violations of the Act; and

(v) All reasonable measures are being
taken to expedite compliance.

[Comment: The Director may alsc consider
whether the discharger has operated its
facilities competently and responsibly and
‘the exent to which the discharger has
completed the necessary prerequisites to
having its wagste treated by the POTW.]

(c} The POTW will be in operation
end available to the discharger July 1,
1983;

{d) The POTW will be able to meet
secondary treatment and water quality
standard effluent limitations by July 1,
1983, after receiving the waste from the
discharger; Co -

(e} The discharger and the POTW
have entered inlto an enforceable
contract providing thak

(i) The discharger agrees to discharge
its waste to the POTW;

(ii) The POTW agrees to accept and
treat that waste by a date certain; and

(iii) The discharger agrees to pay all
user charges and industrial cost
recavery charges required under section
204 of the Act; and

{f) In the case of a discharge into an
existing POTW, such POTW has been
granted an extension under seciion
3o1(i){1) of the Act.

§125.97 Permi terms and condlitions
under sectlon 301{I{2) of the Act.

All permits modified or issued by the
Director under section 301(i)(2) of the
Act shall contain at a minimum the
following permit terms and conditions:

(a) The shortest reasonable achedule
of compliance leading to discharge into
the POTW, no! to extend beyond the
earliest date practicable for compliance,
or beyond the final compliance date of
any exiension granted to the appropriate
POTW under section 301{i)(1} of the Act,
but in no event later than July 1, 1983.
This schedule shall be based upon the
earliest date by which the appropriate
POTW ~an receive the waste from the
discharger and the discharger can
complete the necessary prerequisites to
having its waste treated by that POTW.

(b) Achievement of effluent
limitations and standards under sections
301(b}(1){A} end 301{b){1)(C) of the Act
by the same final date in the schedule
established in paragraph (a) of thia
section in the event that the permitice
does not discharge its wastes to the
POTW by the date established under
paragraph (a} of this section.

5-13-83

(c] Abatement practices and interim ?\.managemenl practices promulgated in

effluent limitations reflecting optimum
operation and maintenance of the
discharger's existing facilities. These
shall include:

(1) Effective performance of facility
design removals;

(2).Adequate operator staffing and
training; and

{3) Adequate laboratory and process
control.

{d) Interim effluent limitations
reflecting other non-capital intensive

‘measures for increased pollution

contral,

(e) Requirements to meet applicable
toxic effluent standards and .
prohibitions after they are promulgated
under section 307(a) of the Act.

{f) Requirements to ensure compliance
with:

(1) Pretreatment requirements
imposed by the POTW pursuant to any

extension granted to the POTW under -

section 301(i)(1):

(2) Any State or local pretreatment
requirements; and

(3) Pretreatment standards as

promuigated under section 307(b) of the
Acl.

[Comment: The legislative history cites the
following example: “(I]f an industry is
planning on participating in a municipal
system which will not be available until
[anuary 1983, that industry would still have
to install and operate pretreatment facilities
within the time specified for compliance at
the time the applicable pretreatment standard
was promulgated and in no event later than
three years from the date of said
promulgation. Thus, if the pretreatment
reguiations are pramulgated March 1, 1979,
and require compliance within two years,
that industry would be required to comply by
March 1, 1981." H.R. Rep. No. 95-830, 95th
Cong. 18t Sess., 12712 (daily ed. Dec. 8,
1977).]

(g) Any waler conservation
requirements necessary to carry out the
provisions of the Act or imposed by the
POTW pursuant to the contract
exacuted between the discharger and
the POTW.

[Commeni: The existence of such a contract
is 8 prerequisite to granting an extension
under section 301(i)(2)(B) of the Act and

§ 125.85(e).}

Subpart K=—Criteria and Standards for
Best Management Practices
Autheorized Under Section 304(e) of the
Act

4 125,100 Purpose and scope.

This Subpart describes how best
management practices (BMPs) for
ancillary industrial activities under
section 304(e) of the Act shall be
reflected in permits, Including best
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effluent limitations under section 304
and established on a case-by-case basis
in permits under section 402(a){1) of the
Act. Best management practices
authorized by section 304(e) are ..
included in permits as requirements for
the purposes of sections 301, 302, 306,
307, or 403 of the Act, as the case may
be.

§ 125.101 Definition.

"Manufacture” means to produce as
an intermediate or final product, or by-
product.

. Sk

$125.102 Applicability of best

- management practices.

Dischargers who use. manufacture,
store, handle or discharge any pollutant
listed as toxic under section 307(a){1) of
the Act ar any pollutant listed as

‘hazardous under section 311 of the Act

are subject to the requirements of this
Subpart for all activities which may
result in significant amounts of those
pollutarts reaching waters of the United
States. These activities are ancillary
manufacturing operations including;
materials storage areas: in-plant
transfer, process and material handling
areas; loading and unloading operations;
plant site runoff; and sludge and waste
disposal areas.

§ 125.103 Permit terms and conditions.

(a) Best management practices shall
be expressly incorporated into a permit
where required by an applicable EPA
promulgated effluent limitations
guideline under section 304(e);

(b) Best management practices may be
expressly incorporated into a permit on
a case-by-case basis where determined
necessary to carry out the provisions of
the Act under section 402(a)(1). In
issuing a permit containing BMP
requirements, the Director shall consider
the following factors:

(1) Toxicity of the pollutant(s);

{2) Quantity of the pollutant(s) used,
produced. or discharged;

{3} History of NPDES permut
violations:

(4) Historv of sigrificant ieaks or
spills of toxic or hazardous poilutants;

[5) Polential fur adverse impact on
public hewlth (c.e.; proximity to a public
water Suppf.\‘] or lae environment {e.g.,
proximity 1o a sport or commerical
fishery); and .

(8) Any other factors determined to be
relevant to the control of toxic or
hazardnus pallutants.

[c) Best management practices may be
established in permits under paragraph

[Sec. 125.103(cl}
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(b) of this section alone or in
combination with those required under
paragraph (a) of this section.

{d) In addition to the requirements of
paragraphs (a) and {b) of this section,
dischargers covered under § 125.102
shall develop and implement a best
management practices program in
accordance with § 125.104 which
prevents, or minimizes the potential for,
the release of toxic or hazardous
poliutants from ancillary activities to
waters of the United States.

§125.104 Best management practices
programs.

(a) BMP programs shall be developed
in accordance with good engineering
ptactices and with the provisions of this
Subpart.

(b) The BMP program shall:

(1) Be documented in narrative form,
and shall include any necessary plot
plans, drawings or maps:

(2) Establish specific objectives for the
control of toxic and hazardous
pollutants. '

(i) Each facility component or system
shall be examined for its potential for
causing a release of significant amounts
of toxic or hazardous pollutants to
waters of the United States due to
equipment fatlure, improper operation,
natural phenomena such as rain or
snowfall, etc.

(i) Where experience indicates a
reasonable potential for equipment
failure (e.g., a tank overflow or leakage),

natural condition (e.g., precipitation}, or

other circumstances 1o result in
significant amounts of toxic or
hazardous poliutants reaching surface -
waters, the program should include a
prediction of the direction. rate of flow
and total quantity of toxic or hazardous
poilutants which could be discharged
from the facility as a result of each
sondition or circumstance:

(3] Establish specific best
management practices tc meet the
objectives identified undér paragraph
(b)(2) of this section, addressing each
component or system capable of causing
a release of significant amounts of taxic
or hazardous pollutants to the waters of
the Uniled States;

(4} The BMP program:

(i) May reflect requirements for Spill
Prevention Control and Countermeasure
{SPCC) plans under section 311 of the
Act and 40 CFR Part 151, and may
incorporate any part of such plans into
the BMP program by reference;
{Comment: EPA has proposed section
311(j)(1){c) regulations (43 FR 392786) which
require faciiities subject ta NPDES to develop

and implement SPCC plans to prevent
discharges of reportable quantilies of
designaled hazardous substances. While
Subpart K requires only procedural aclivities
and minor construction, the proposed 40 CFR
151 (SPCC regulations) are maore stringent
and comprehensive with respect to their
requirements for spill prevention, In

“developing BMP programs in accordance with
Subpart K, owners or operators should also
consider the requirements of proposed 40
CFR 151 which may address many of the
same areas of the facility covered by this
Subpart.]

(ii) Shall assure the proper
management of solid and hazardous
waste in accordance with regulations
promulgated under the Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976 (RCRA) {40 U.S.C. 6901 et
seq). Management practices required
under RCRA regulations shail be
expressly incorporated into the BMP
program; and .

(iii) Shall address the following points
for the ancillary activities in § 125.102:

(A) Statement of Palicy;

(B) Spill Control Committee;

{C) Material inventory; |

(D} Material Compatibility:

{E} Employee Training:

(F} Reporting and Notification

" Procedures;

{G) Visual Inspections;

{H) Preventive Maintenance;
{I) Housekeeping: and

(1) Security.

[Comment: Additional technical infarmalion
on BMPs and the elements of a BMP program
is contained in a publication entitled "NPDES
Best Management Practices Guidance
Document.” Copies may be obtained by
written request to Edward A. Kramer [EN-
336), Office of Water Enforcement,
Environmental Proteclion Agency,
Washingten, D.C. 20460.)

(c){1) The BMP program must be
clearly described and submitted as part
of the permit application. An application
which does not contain a BMP program
shall be considered incomplete. Upon
receipt of the application, the Director
shall approve or modify the program in
accordance with the requirements of
this Subpart. The BMP program as
approved or modified shall be included
in the draft permit (§ 124.6). The BMP
program shall be subject to the
applicable permit issuance requirements
of Part 124, resulting in the incorporation
of the program (including any
modifications of the program resulting
from the permit igssuance procedures)
into the final permit.

(2) Proposed modifications to the BMP
program which affect the discharger's

Environment Reparter

permit obligations shall be submitted to
the Director for approval. If the Director
approves the proposed BMP program
modification, the permit shatl be
modified in accordance with §122.62.
provided that the Director may waive
the requirements for public notice and
opportunity for hearing on such
modification if he or she determines that
the modification is not significant. The
BMP program, or modifigation thereof,
shall be fully implemented as soon as
possible but not later than one year after
permit issuance, modificktion, or
revocation and reissuande unless the
Director specifies a later date in the
permit.

[125.104{c)(2) amended by 48 FR 14153,
April 1, 1983]

[Note.—A later date may be specified in
the permut, for example, to enable
coordinated preparation of the BMP program
required under these regulations and the
SPCC plan required under 40 CFR Part 151 or
to allow for the completion of construction

projects related to Lhe facility's BMP or SPCC
pregrism. |

[d) The discharger shall maintain a
description of the BMP program at the
facility and shall make the deseription
available ta the Director upon request.

(e) The owner or operator of a facility
subject to this Subpart shall amend the
BMP program in accordance with the
provisions of this Subpast whenever
there is a change in facility design,
construction. operation, or maintenance
which materially affects the facility's
potential for discharge of significant
amounts of hazardous or toxic
pollutants into the waters of the United
States. ’

(£) If the BMP program praves to be
ineffective in achieving the general
objective of preventing the release of
significant amounts of toxic or
hazardous pollutants ta those waters
and the specific objectives and
requirements under paragraph (b) of this
section, the permit and/or the BMP
program shall be subject to modification
lo incorporate revised BMP
requirements.

Subpart L—Criteria and Standards for
imposing Conditions for the Disposa!
ct Sewage Sludge Under Section 405
of the Act [Reserved] -

-4

Subpart M—Otean Dumping Criterla
Under Section 403 of the Act

[Subpart M added by 45 FR 65953, Oc-
tober 3, 1980]

{Sec. 125.104(f}}
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§ 125.120 Scope and purpose.

This subpart establishes guidelines for
issuance of National Pollutant Discharg.
Elimination System (NPDES) permita for
the discharge of poliutants from a point
source into the territorial seas, the
contiguous zone, and the oceans.

§ 125.121 Definitions.

(a) “Irreparable harm" means
significant undesirable effects occurring
after the date of permit issuance which
will not be reversed after cessation or
modification of the discharge.

{b) "Mar‘ne environment” means that
territorial seas, the contiguous zone and
the oceans.

. _[c) "Mixing zone”” means the zone

extending from the sea's surface to

. .seabed and extending laterally to a

distance of 100 meters in all directions
from the discharge point(s) or to the
boundary of the zone of initial dilution
as caiculated by a plume model

approved by the director, whicheveris .
greater, unless the director determines
that the more restrictive mixing zone or '
another definition of the mixing zone is -
more appropriate for a specific

dischatge.

(d} "No reasonable alternatives”
means: {1) No land-based disposal sites.
discharge point(s) within internal
waters, or approved ocean dumping
sites within a reasonable distance of the
site of the proposed discharge the use of
which would not cause unwarranted
ecanomic impacts on the discharger, or.
notwithstanding the availability of such
sites,

{(2) On-site disposal is

. environmentally preferable to other

alternative means of dispossal after
consideration of: (i} The relative
environmental harm of disposal on-site,
in disposal sites located on land, from
discharge point(s) within internal
waters, or in approved ocean dumping
sites, and

(ii) The risk to the environment and
human safety posed by the
transportation of the pollutants.

{e) "Unreasonable degradation of the
marine environment” means: (1)
Significant adverse changes in
ecosystem diversity, productivity and
stability of the biologicai community
within the area of discharge and
surrounding biological communities.

(2) Threat to human health through
direct exposure to pollutants or through
consumption of exposed aquatic
organisms, o.

(3) Loss of esthetic, recreational.
scientific or economic values which is
unreasonable in relation to the benefit
derived from the discharge.

A

$125.122 Determination of unreasonable’
degradation of the marine environment.

(a) The director shall determine
whether a discharge will cause
unreasonable degradation of the marine
environment based on consideration of:
(1) The quantities. composition and
potential for bicaccumulation or
persistence of the pollutants to be
discharged:;

{2) The potential transport of such
pollutants by biclogical, physical or

.11 - chemical processes; .

(3) The composition and vulnerability

. of the biological communities which

may be exposed to such pollutants,
including the presence of unique species
.or communities of species, the presence
of species identified as endangered or

-threatened pursuant to the Endangered

Species Act, or the presence of those
species critical to the structure or

.. function of the ecosystem, such as those

important for the food chain;

{4) The importance of the receiving
waler area to the surrounding biclogical
community, including the presence of
spawning sites, nursery/forage areas,
migratory pathways, or areas necessary
for other functions or critical stages in
the life cycle of an organism.

(5) The existence of special aguatic
sites including, but not limited to marine
sanctuaries and refuges, parks, national
and historic monuments, national
seashores, wilderness areas and coral
reefs;

(8) The potential impacts on human
health through direct and indirect
pathways;

(7) Existing or potential recreational
and commercial fishing, including
finfishing and shellfishing;

. (8) Any applicable requirements of an
approved Coastal Zone Management
plan;

- [8) Such other factors relating to the
effects of the discharge as may be
appropriate;

(10) Marine water quality criteria
developed pursuant to section 304(a)(1}.

{b) Discharges in compliance with
sections 301(g}, 301(h)}. or 316(a)
variance requirements or State water
quality standards shall be presumed not
to cause unreasonable degradation of
the marine environment, for any specific
pollutants or conditions specified in the
varance or the standard.

$125.122 Permit requirements,

{a) If the director on the basis of
available information including that
supplied by the applicant pursuant to
§ 125.124 determines prior to permit
issuance that the discharge will not
cause unreasonable degradation of the

marine environment afler application of
any necessary conditions specified in

.§ 125.123{d), he may issue an NPDES

permil containing such conditions.

(b) If the director. on the basis of
available information including that
supplied by the applicant pursuant to
§ 125.124 determines prior to permit
issuance that the discharge will cause
unreasonable degradation of the marine
environment after application of all
possible permit conditions specified in

..$125.123(d), he may not issue an NPDES

permit which authorizes the discharge of
pollutants.

[c) If the director has insufficient
information to determine prior to permit
issuance that there will be no -
unreasonable degradation of the marine
environment pursuant to § 125.122, there
shall be no discharge of pollutants into
the marine environment unless the
director on the basis of available
information, including that supplied by
the applicant pursuant to § 125.124
determines that: (1) Such discharge will
not cause irreparable harm to the
marine environment during the peried in
which monitoring is undertaken, and

(2) There are no reasonable
alternatives to the on-site disposal of
these materials, and

{3) The discharge will be in
compliance with all permit conditions
established pursuant 1o paragraph (d) of
this section.

(d) All permits which authorize the
discharge of pollutants pursuant to
paragraph [c) of this section shall: {1)
Require that a discharge of pollutants
will: (A) following dilution as measured
at the boundary of the mixing zone not
exceed the limiting permissible
concentration for the liquid and
suspended particulate phases of the
waste material as described in section
227.27{a) {2) and (3). section 227.27(b),
and section 227.27(c]) of the Ocean
Dumping Criteria; and (B) not exceed
the limiting permissible concentration
for the solid phase of the waste material
or cause an accumulation of toxic
materials in the human food chain as
described in sections 227.27 {b] and (d)
of the Ocean Dumping Criteria;

{2) Specify a monitoring program,
which is sufficient to assess the impact
of the discharge on water, sediment, and
biologic?l quality including, where
appropriate. analysis of the
bioaccumulative and/or persistent
impact on aquatic life of the discharge:

(3) Contain any other conditions, such
as performance of liquid or suspended
particulate phase bicaccumulation tests,
seasonal resirictions on discharge,

[Sec.125.123(d)(3)]
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process modifications, dispersion of
pollutants, or schedule of compliance for
existing discharges, which are
determined to be necessary because of
local environmental conditions, and

{4) Contain the following clause: In
addition to any other grounds specified
herein, this permit shall be modified or
revoked at any time if, on the basis of
any new data, the director determines
that continued discharges may cause
unreasonable degradation of the marine
environment.

§ 125.124 Information required to be
submitted by applicant.

The applicant is responsible for
providing information which the director
may request to make the determination
required by this subpart. The director
may require the following information as
well as any other pertinent informaton:
(a] An analysis of the chemical
constituents of any discharge:

(b) Appropriate bioassays necessary
to determine the limiting permissible
concentrations for the discharge;

(c) An analysis of initial dilution;

Envirgnment Reparter

(%) Available process modifications
which will reduce the quantities of
pollutants which will be discharged;

(e) Analysis of the location where
pollutants are sought to be discharged,
including the biological community and
the physical description of the discharge
facility;

{f] Evaluation of available alternatives
to the discharge of the pollutants
including an evaluation of the possibility
of land-based disposal or disposal in an
approved ocean dumping site.

~

[Sec. 125.1241)]
252
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ENVIRONMENTAL PROTECTION AGENCY REGULATIONS
ON CRITERIA AND STANDARDS FOR THE NATIONAL POLLUTANT -
DISCHARGE ELIMINATION SYSTEM

(40 CFR 125; 38 FR 13527, May 22, 1973; as amended by Code of Federal
- Regulations, Volume 40, Revised as of July 1, 1975; 40 FR 29848, July 16, 1975 41 IR
11303 and 11458, March 18, 1976; 41 FR 24709, Junc 18, 1976: 41 FR 24893, July 12,
1976: 41 FR 36918, September 1, 1976; 43 FR 22160, May 23, 1978; 44 FR 32854, June

7. 1979; Effective August 13, 1979; 44 FR 34816, June 15, 1979; 45 FR 33512, May 19,
ber 3, 1980; 46 FR 9460, January 28, 1981, Effective January

1980; 45 FR 65953, Octob
31, 1982; 47 FR 24919, June 8, 1982; 47 FR 52304, N

November 26, 1982)

(#:htor's unte In a nolice published at
44 FR 47063, August 10, 1979, EPA deferred
the effective date of the best management
practices requirements (Subpart K that
were to be effective August 13 The require-
ments will become effective 60 days after
FEPA publishes notice thal relevant technicat
information is available. |

Authority: (Clrun Waler Ac), Secs. 301. 14,
Sui, Pub. L. 52-300, BG Slat. 818, s auici:ded
Ey. Pub. L. 65217, 61 Stel. 1368, as gine.idsd
Bo,Dabn Lo90-117, 33 Sun 1823 {33 LS.C
1511, 3314, TuB1).

[Authority citation revised by 47 FR

21919, June 8, 1982; amended by 47 FR
$3675, November 26, 1982]

PART 125—CRITERIA AND
STANDARDS FOR THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

Suhpart A—Criteria and Standards for

Imposing Technology-Based Treatment

Requirements Under Section 301{h) of the

Act

Sec.

1251 Purpose and scope.

125.2 Definitions.

1253 Technology-hased ireaiment
requirements in permta. '

Subpart B—Criteria for {ssuance of Permits
to Aquaculture Projects

125.10
12511

Purpose and scope.
Criteria.

1.7-83

1

Subpart C—~Criteria for Exlending
Compliance Dates for Facilities Installing
Innovative Technology Under Section
301(k)} of the Act [Reserved]

Subpart D—Criteria and Standards for
Delermining Fundamentally Different
Factors Under Sections 301(b}){1){A),
301{b)(2}(A} and (E) of the Act

125.30 Purpose and scope.
125.31 Criteria.
125.32 Method of application.

Subparl E—Criteria for Granling Economis
Variances From Best Available Technolog,
Economically Achievable Under Seclion
301(c) of the Act [Reserved]

Subpar! F—Criteria tor Granting Water
Quality flelated Yariances Under Section
301(g} of the Act [Reserved]

Subpart &—Critersa for Modifying the
Seconaory Trantmont Kreauirements Under
Sechion 301N of tie Clean Water Act

V300 Senna gnad puerase.

VISEF Lieve juverning tisadnce uf 4 section
gl madstied gaymit

12558 [evintons,

12359 Geaeral

12500 Exiztenze n! and ¢ .mphonce with
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ovember 19, 1982; 47 FR 53675,

apphasbiv water quaiity standards.

12561 Anaimnent or maintenance of water
gually whiu ¢saures protection of
publi water suppties, the protection and
propegarion of o Lalanced, indigenous
porulation of shellfish, fish, and wildlile,
and ailew s recreational activities.

125 62 Fstabliskment of a monitoring
program.

12563 Efiect of discharge on other point and
nenpnint sources.

12564 Toxics control program.

12565 lncrease in efffuent volume or
amount of poilutants discharged.

12566 [Reserved|

125.67 Special conditions for section 301(h}

~ medified permits.

Appendix A—Small Applicant Questionnaire
for Modification of Secondary Treaiment
Requiremenls

Appendix B—Large Applicant Questionnaire
for Modificatlion of Secondary Treatment
Reguirements

Subpart H—Crlteria for Determining
Alternative Effluent Limitations Under
Section 316(a} of the Acl.

125.70 Purpose and scape.

125.71 Definitions.

125.72 Early screening of applications for
section 316{a} variances.

125.73 Criteria and standards for the
delerminaffon of alternative effluent
limitations vhder section 316{a).

Subpart |—Critena Apphicable To Cooling

Water Intake Structures Under Section

316(h) of the Act [Reserved]
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- Subpart J—Criteria for Extending
Comphance Dales Under Section 301() of
the Arl

12590 Purpose and scope.

125.91 Definition.

12582 Requests for permil medification and
issuance under section 301(i){1) of the
Act.

125.93 Criteria for permt modification and
issuance under section 301(i){1) of the
Acl,

12594 Permil terms and conditions under
seclion 301(i)(1) of the Act,

125.95 Requésts for permit modification or
issuance under scction 301(i}2) of the
Act,

12596 Criteria for permit modification or
issuance under section 301(i)(2} of the
Acl.

12597 Pefmit terms and conditions under
seclion 301(i){2} of the Act.

Subpart K—Criteria and Standards for Besl
Management Practices Under Section
J04({e) of the Act

125.100 Purpose and scope,

125101 Definition.

125202 Applicabulity of best management
practices.

125103 Permil terms and conditions.

125.104 Best management practices
programs.

Subpart L—Criteria and Standards for

Imposing Conditions for the Disposal of

Sewage Sludge Under Section 405 of the

Act[Reserved)

Subpart M—Ocean Dumping Crileria Under

Section 403 of the Act

Sec.

125120 Scope and purpose.

125.121 Definitions.

125122 Determination of unreasonable
degradation of the marine environment.

125123 Permit requirements.

125.124¢ Information required to be
submitted by applicam.

Authority: Clean Water Acl, as amended
by the Clean Water Act of 1977, 33 U.S.C.
1251 et seq.

Subpart A—Criteria and Standards for
Technology-Based Treatment
Requirements Under Sections 301(b)
and 402 of the Act

§ 125.1 Purpose and scope.

This Subpart establishes criteria and
standards for the imposition of
technology-based treatment
requirements 10 permits under section
101(h) of the Act, including the
application of EPA promulgated efftuent
limitations and cast-by-case
determinations of effluent limitations
under section 302{a)(1) of the Act,

§ 1252 Detinitions.

For the purposcs of this Part, any
reference to "the Act” shall mean the
Clean Water Act of 1977 (CWA). Unless
otherwise noted, the definilions in Parts
122,123 and 124 apply to this Part.

I125.2 revised by 45 FR 33512, May 19, 1930)

§1253 Technology-based treatment
requirernents In permits,

(a) General Technology-based
treatment requirements under section
301(b) of the Act represent the minimum
level of control that must be imposed in
a permit issued under section 402 of the
Act. (See §§ 122,60, 122.61 and 122.62 for
a discussion of additional or more
stringent effluent limitations and
conditions.} Permits shall contain the
following technology-based ireatment
requirements in accordance with the
following statutory deadlines:

[125.3ta) amended by 45 FR 33512 May
19. 1980] :

(1) For POTW's, effluent limitations
based upon:

(i} Secondary treatment—from date of
permit issuance; and

{ii) The best practicable waste
treatment technology-—not later than
July 1,1983; and

(2] For dischargers other than POTW's
except as provided in $122.67(d), ef-
fluent limitations requiring:
[125.3ta}(2} amended by 45 FR 33513,
May 19, 1980)

{i] The best practicable control
technology currently available (BPT)—
from date of permit issuance;

(ii} For conventienal pollutants, the
best conventional pollutant control
technology (BCT)—not later than July 1,

- 1984:

(i1i) For all toxic pollutants referred to
in Committee Print No. 95-30, House
Committee on Public Works and
Transportation, the best available
technology economically achievahle
(BAT) — not later than July 1, 1984;

(iv) For all toxic pollutants other than
those listed in Committee Print No. 95-
30, effluent limitations based on the
BAT not later than three years after the
date such effluent limitations are
incorporated into an NPDES permit; and

(v) For all pollutants which are neither
toxic nor conventional pollutants,
efftuent limitations based on BAT not
later than three years after the date such
effluent limitalions are incorporated into
an NPDES permit, or July 1, 1984,
whichever is luter, but in no case later
than July 1, 1987,

Environment Reporter

(b} Statutory variances and
extensions. (1) The following variances
from techinology-based treatment
requircments are authorized by the Act
and may be applied for under §122.53:
1125.3(b)11) amended by 45 FR 33512,
May 19, 1980)

(i) For POTW's, a section 301(h}
marine discharge variance from
secondary treatment (Subpart G):

(ii) For dischargers other than
POTW's;

{A) A section 301(c) ecanomic
variance from BAT (Subpart E);

{B) A section 301(g) water quality
related variance from BAT {Subpart F);
and

(C) A section 316(a) thermal variance

- from BPT, BCT and BAT (Subpart HJ.

(2) The following extensions of
deadlines for compliance with
technology-based treatment
requirements are authorized by the Act
and may be applied for under §122.53-

[125.3(b}(2) amended by 45 FR 33512,
May 19. 1980}

{i) For POTW's a sectiod 301(i)
extension of the secondary treatment
deadline {Subpart |}; :

[ii) For dischargers other than

© POTW's:

(A) A section 301(i) extension of the
BPT deadline (Subpart J); and

{B) A section 301{k) extension of the
BAT deadline (Subpart C).

- {¢] Methods of imposing technology-
based treatment requirements in
permils. Technology-based treatment
requirements may be imposed through
one of the following three methods:

(1) Application of EPA-promulgated
effluent limitations developed under
section 304 of the Act to dischargers by
category or subcategory. These effluent
limitations are not applicable 10 the
extent that they have been remanded or
withdrawn. However, in the case of a
court remand, delerminatians
underlying effluent limitations shall ba
binding in permit issuance proceedings
where those determinations are not
required to be reexamined by a court
remanding the regulations. In addition,
dischargers may seek fundamentally
different factors variances from these
effluent limitations under §122.53 and
Subpart D of this Part.

[125.3tc14 1) amended by 45 FR 33512,
May 19, 1980]

{2) On a case-by-case basis under
section 402(a)(1) of the Act. to the extent
thal EPA-promulgafed effluent
fimitations e in:lppﬁicablc. The permit
wriler shall apply the appropriate
factors listed in section 304 of the Act,
and shall consider:

[Sec. 125.3(c)(2)] 232
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(i) The appropriate technology for the
category or class of point sources of
which the applicant is a member, based
upon all available information
{including EPA draft or proposed
development documents or guidance);
and

(ii) Any unique factors relating to the
applicant. ‘
[Comment: These factors must be considered
in all cases, regardiess of whether the permit
js being issued by EPA or an approved State.]

(3) Through a combination of the
methods in paragraphs (c) {1) and (2] of
this section. Where promulgated effluent
limitations guidelines only apply to
cerlain aspects of the discharger’s
operation, or to certain pollutants, other
aspecls or aclivities are subject to
regulation on & case-by-case basis in
order 10 carry out the provisions of the
Act.

{4) Limilations developed under
paragraph (c){2) of this section may be
expressed, where appropriale. in lerms
of toxicity (e.g., “The LC 50 for fat head
minnow of the effluent from outfall 001
shall be grealer than 25%"). provided
that is shown that the limits reflect the
appropriate requirements (for example,
technology-based or water-guality-
based standards) of the Act.

[125.3(c)(4)} added by 45 FR 33512, May
19, 1980]

(d) Technology-based treatment re-
quirements are applied prior to or at the
point of discharge.

(e) Technology-based treatment
requirements cannol be satisfied
through the use of ‘“non-treatinent”
techniques such as flow augmenlation
and in-stream mechanical aerators.
However, these techniques may be
considered as a method of achieving
water quality standards on a case-by-
case basis when:

(1) The technology-based treatment
requirements applicable to the discharge
are not sufficient to achieve the
standards;

(2) The discharger agrees to waive
any opportunity lo request a variance
under sections 301 {c), (g) or (h) of the
Act; and

{3) The discharger demonsirates that
such a technique is the preferred
environmental and economic method to
achieve the standards after
consideration of alternatives such as

1-7-83°

advanced waste treatment, recycle and
reuse. Jand disposal. changes in
operaling methods, and other available
methods.

{f) Technology-based effluent
limitations shall be established under
1his Subpart for solids, sludges, filter
backwash, and ather pollutants removed
in the course of treatment or cantrol of
wastewaters in the same manner as for
other pollutants,

1125 3(g) added
1980} . . ‘
(g){1) The Director may set a perma

limit for a conventional pollutuntat a
level more stringent than the best
conventional pallution control
technology (BCT). or a limit [or a
nonconventional pollutant which shall
not be subject to madification under
section 301 {c] or (g) of the Act where:

(i) EfMluent limitations guidelines
specify the pollutant as an indicator for
a toxic pollutant, or

(ii)eA) The limitation reflects BAT-
level control of discharges of one or
mare toxic pollutants which are present
in the waste stream, and a specific BAT
limitation upon the toxic pollutani(s} is
nol feasible for economic or technical
reasons;

(B) The permit identifies which toxic
pollutants are intended to be controlled
by use of the limitation: and

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation,
including a finding that compliance with
the limitation will result in BAT-level
control of the toxic pollutant discharges
identified in paragraph {g){1]{ii)(B) of
this section, and a finding that it would
be economically or technically
infeasible to directly limit the toxic
pollutant(s).

by 45 FR 33512, May 19,

(2) The Director may set a permit limil
for a conventional pollutant at a level
more stringent than BCT when:

(i} Effluent limitations guidelines
specify the pollutant as an indicator for
a hazardous substanre, or

(ii)(A) The limitation reflccts BAT-
level control of discharges (or an
appropriate level determined under
section 301(c) or (g) of the Act) of vne ur
more hazardous substance(s} which are
present in the waste stream, and a
specific BAT jor other appropriate]
limitation upon the hazardous
substance(s) is nal feasible for economic
or technical reasons;

Pubtished by THE BUREAU OF NATIONAL AFFAIRS INC., Washington, 0.C. 20037

(B) Bhe permit identifics which
hazardous substances are intended to
be controlled by use of the limitation:
and -

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation, .
including a finding that compliance with
the limitations will result in BAT-level
(or other appropriate level) control of
the hazardous substances discharges.
identified in paragraph (g}{2){(ii}{B} of
this seclion, and a finding that il would
be ecunomically or technically
inleasible to directly limit the hazardous
substance(s)

(iii} Hazardous substances which are
also toxic pollutants are subject to
paragraph (g)(1} of this section.

(3) The Director may nol set a-more
stringent limit under the preceding
paragraphs if the method of treaiment
required to comply with the limit differs
from that which would be required if the
toxic pollutant(s) or hazardous .
substance(s) controlled by the limit ~
were limited directly.

(4} Toxic pollutants identified under
paragraph (g)(1) of this secticn remain
subject to the requirements of
§122.61(a)(1) (notification of increased
discharges of toxic pollutants above
levels reported in the application form).

Subpart B—Criteria for Issuance of
Permits to Aquaculture Projects

§ 125.10 Purpose and scope.

(a) These regulations establish
guidelines under sections 318 and 402 of
the Act for approval of any discharge of
pollutants associated with an
aquaculture project.

(b) The regulations authorize, on a
selective basis, controlled discharges
which would otherwise be unlawful
under the Act in order to determine the
feasibility okusing pollutants to grow
aquatic organisms which can be
harvested and used beneficially. EPA
policy is to encourage such projects,
while at the same time protecting other
beneficial uses of the waters.

{c) Permits issued for discharges into
aquaculture projects under this Subpart
are NPDES permits and are subject to
the applicable requirements of Parts 122,
123 and 124. Any permit shall include
such conditions (including monitoring
and reporting requirements) as are
necessary to corﬁely with those Parts.

[Sec. 125.10({c}]
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Other Toxic Pollutants:

Appendix C

3

Metals, Cyanide, and Total Phenols

Antimony, Total
Arsenic, Total
Beryllium, Total
Cadmium, Total
Chromium, Total
Copper, Total
Lead, Total
Mercury, Total

Nickel, Total
Selenium, Total
Silver, Total
Thallium, Total
Zinc, Total
Cyanide, Total
Phenols, Total

Appendix D

Organic Toxic Pollutants in Each of Four Fractions in

Analysis by Gas Chromatagraphy/Mass Spectroscopy {GC/MS).

I.

11.

Volatiles
1V acrolein 17v
2V acrylonitrile 18y
3y benzene 19V
5v bromoform 20V
6V carbon tetrachloride 21V
7V chlorobenzene 22V
8Y chlorodibromomethane 23V
9y chloroethane 24V
10V 2-chloroethylvinyl ether 25V
11V chlaroform 26Y
12v  dichlorobromomethane 27V
14v  1,1-dichloroethane 28V
15y 1,2-dichloroethane 29V
16V 1,1-dichlorethylene 31y
Acid Compounds
1A 2-chlorophenol 6A
2A  2,4-dichlorophenol 7A
34 2,4-dimethylphenol 8A
4A  4,6-dinitro-o-cresol 9A
5A  2,4-dinitropheol 10A
11A

1,2-dichloropropane
1,2-dichloropropyléane
ethylebenzene

methyl bromide

methyl chloride

methylene chloride!
1,1,2-2tetrachlorogthane
tetrachioroethylene
toluene _
1,2-trans-dichloroethylene
1,1,1-trichloroethane
1,1,2-trichloroethane
trichloroethylne
vinyl chloride -

2-nitrophenol
4-nitrophenol
p-chloro-m-crreso)

pentachlorophenol
phenol :

2,4,6-trich1or 'penol




Appendix D Cont. ‘:\-

IIl. Base/Neutral

1B acenaphthene 248 diethyl phthalate

2B  acenaphtylene 258  dimethyl phthalate

3B anthracene 268  di-n-butyl phthalate

48  benzidine 278  2,4-dinitrotoluene

56 benzo(a)anthracene 288 - 2,6-dinitrotoluene

6B  benzo(a)pyrene ' 298 di-n-octyl phthalate

78 3,4-benzofluoranthene 30B  1,2-diphenylhydrazine (as azobenzene)

8B  benzo(ghi)perylene ‘ 318 fluoranthene

98 benzo(k)fluoranthene 328  fluorene

10B  bix{2-chloroethoxy)methane - 338 hexachlorobenzene

11B bis{2-chloroethyl)ether = 348 hexachlorobutadiene

128 bis{2-chloroisopropyl)ether 358  hexachlorocyclopentadiene

13B  bis{2-ethylhexyl)phthalate 36B  hexachloroethane

14B 4-bromophenyl phenyl ether 378 indeno{1,2,3-cd)pyrene
158 butylbenzyl phthalate 7388 _ 'isophorone

168 2-chloronaphthalene 39B naphthalene

178 4-chlorophenyl phenyl ether 40B  gnitrobenzene

188 chrysene 418  N-nitrosodimethylamine

198 dibenzo(a,h)anthracene 428  N-nitrosodi-n-propylamine

208 1,2-dichlorobenzene _ 438 N-nitrosodiphenylamine

218 1,3-dichlorobenzene - 44B  phenanthrene

228 1,4-dichlorobenzene 458  pyrene

238 3,3'-dichlorobenzidine 46B 1,2,4-trichlorobenzene

IV. Pesticides

1P aldrin 13P  endosulfan sulfate
2P  a-BHC 14P  endrin

3P  B-BHC 15P  endrin aldehyde

4P  y-BHC _ 16P  heptachlor

5P  d-BHC 17 heptachlor epoxide
6P  chlordane 18P PCB-1242

7P 4,4'-DDT 19P  PCB-1254

8P 4,4'-DDE 20Pp  PCB-1221

9P  4,4'-DOD 21P  PCB-1232

10P dieldrin 22P  PCB-1248

11P a-endosulfan 23p  PCB-1250

12P B-endosulfan 24p PCB-1016
: 25P  toxaphene




Appendix E A

Conventional and Nonconventional Pollutants Required to be Tested El
Existing Dischargers if Expected to be Present

Bromide

Chloride

Chlorie, Total Residual
Color

fecal Coliform
Fluoride
Nitrate-Nitrite
Nitrogen, Total Organic
0il and Grease
Phosphorus, Total
Radiocactivity

Sulfate

Sulfide

Sulfite
Surfactants
Aluminum, Total
Barium, Total
Boron, Total
Cobalt, Total
Iron, Total
Magnesium, Total
Molydenum, Total
Manganese, Total
Tin, Total
Titanium, Total

Appendix F

Toxic Pollutants and Hazardous Substances Required to be Ident1f1ed by

Existing Dischargers 1f Expected to be Present

I. Toxic Pollutants

Asbestos

II. Hazardous Substances

Acetaldehyde
Allyl alcohol
Allyl chloride
Amyl1 acetate
Aniline
Benzonitrile
Benzyl chloride
Butyl acetate
Butylamine
Captan

Carbaryl

Carbofuran

Carbon disulfide
Chlorpyrifos

Coumaphos

Cresol

Crotonaldehyde

Cyclohexane
2,4-D(2,4-Dichlorophenoxy ac¢t1c acid)
Diazinon :
Dicamba : !
Dichlobenil




Appendix F Cont.

Dichlone Mongmethyl amine
2,2-Dichloropropionic acid Naled
Dichlorvos Napthenic acid
Diethyl amine Nitrotoluene
Dimethyl amine ‘Parathion
Dintrobenzene - ' Phenolsulfanate
Diquat Phosgene
Disulfoton :Propargite -
Diuron Propylene oxide
Epichlorohydrin ‘Pyrethrins -
Ethanotamine Quinoline
Ethion S Resorcinol
"Ethylene diamine ‘ Strontium
Ethylene dibromide “Strychnine
Formaldehyde Styrene
Furfural : 2,4,5-T(2,4,5-Trichlogophenoxiy
Guthion acetic acid)
Isoprene - TDE (Tetrachlorodiphenylethan)
Isopropaolamine ° 2,4,5-TP[2-(2,4,5-Trichlorophenoxy)
Kelthane ' propanaic acid]
Kepone Trichlarofon
Malathion Triethylamine
Mercaptodimethur Trimethylamine
Methoxychlor ' : Uranium
Methyl mercaptan , Vanadium _
Meth! methacrylate Vinyl Acetate
Methyl parathion Xylene
Mevinphos Xyienol
f Mexacarbate Zirconium

Monoethyl amine




(This appendix is provided for informational.pur?oses; the federal
regulations may have changed since the publication date.)
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ENVIRONMENTAL PROTECTION
AGENCY

.0 CFR Part 434

[WH-FRL2202-6]

Coal Mining Point Source Category;
Effluent Limitations Guidelines for
Existing Sources and Standards of
Performance for New Sources

AGENCY: Environmental Protection
Agency (EPA)
AcTION: Final rule.

SUMMARY: These reguiations limil the
discharge of pollutants into navigable
waters from existing and new sources in
the coal mining industry.

The Clean Water Act and a consent
decree require EPA to issue this
regulation.

The purpose of this regulation is to
amend the previously promulgated “best
practicable technology” (BPT) and “new
source performance standards” [NSPS}
and establish effluent limitation
guidelines for “best available
technology economically achievable™
(BAT) for direct dischargers.
Pretreatment standards for both existing
and new sources are not being issued
gince no known indirect dischargersa
exist nor are any known to be planned.
Efflyent limitations for “best
conventional technology” (BCT} are
reserved pending finalization of the BCT_
cost methodology.

PATES: In accordance with 40 CFR
100.01 (45 FR 26048), the regulations
developed in this rulemaking shall be
considereéd issued for purposes of
judicial review at 1:00 p.m. Eastern time
on October 27, 1982, These regulations
shall become effective November 26,
1982, except for § 434.25(b] which
contains information collection
requirements which are under review at
OMB.

Under Section 509{b){1) of the Clean
Water Act judicial review of these
regulations is available only by filing a
petition for review in the United States
Court of Appeals within ninety days
after these regulations are considered
issued for purpose of judicial review.
Under Section 509(b)(2] of the Clean
Water Act, the requirements of the
regulations promulgated today may not
be challenged later in civil or criminal
proceedings brought by EPA {o enforce
these requirements.

Those portions of the existing coal
mining effluent guidelines limitations

nd standards that are not substantively

mended by this notice are not subject
to judicial review nor is their effective
date altered by this notice.

ADDRESSES: The basis fur this regulation
is detaited in three major documents.
See section XV, "Availability of
Technical Information” under
Supplementary information for a brief
description of each document.

Technica] information may be
obtained by writing to William A.
Telliard, Effluent Guidelines Division
{WH-552), EPA, 401 M Sireet SW,,
Washington, D.C. 20460, or by calling

202} 382-7131. Copies of the technical
and economic documents can be
obtained from the National Technical
Informaiion Service, Springfield,
Virginia 22161 [703/487-6000).

The record will be available to the
public [45 days from publication date] in
EPA's Public Information Reference
Unit, Room 2004 {Rear) [EPA Library),
401 M Street SW., Washington, D.C. The
EPA information regulation (40 CFR Part
2) provides that a reasonable fee may be
charged for copying.

FOR FURTHER INFORMATION CONTACT!

Dennis Ruddy or Allison Phillips, {202)
382-7167

SUPPLEMENTARY INFORMATION:
5
Organization of this Nolice

1. Legal Authority
I1. Scope of This Rulemaking
[Il. Summary of Legal Background
A. Clean Water Act: 1. BPT; 2. BAT; 3. BCT:
4. NSP5; §. PSES & PSNS
B. Prior EPA Cesl Mining Regulations
IV. Technology Overview
A. Qverview of the Industry
B. Wastewater Sources
C. Treatment Technology
V. Data Gathering Efforts
V1. Summary of Proposal, Rcsponse to Mejor
Comments, Final Rule
A. BPT
B. BCT: 1. Propuased Regulations; 2. Final
Rule
C. BAT: 1. Propused Regulations; 2.
Response to Major Comments; 8. Final
Rule
D. NSP5: 1. Mines
a. Proposed Regulation
b. Final Rule
2. Coal Preparation Plants and Associated
Areas: a. Proposed Regulation; b.
Response to Major Comments. ¢. Final
Rule
- 3, Definition of New Source: a. Proposed
Regulation; b. Final Rule
E. Applicability of Regulation
1. Western Mines: a. Proposed Regulation;
b. Final Rule
2. Post Mining Discharges: a. Proposed
Regulation; b. Rationale for Regulating
Post-Mining Regulations Prior to SMCRA
Bond Releise; ¢. Rationale for Not
Regulating Pos|-Mining Discharges afier
SMCRA Dond Release; d. Final Rule
F. Alternate Limitations for Storms
1. Proposed Regulation
2. Response to Major Comments; a.
Regulation of Settleable Solids Instead of
T58; b. Pond Design Criteria; c.

Settleable Solids Limitahons; d. pH
Limitations
3. Final Rule
VII. Regutated Pollutants
A Amended BPT
B. BAT
G.INSPS
VL Poliutants Not Regulated
I1X. Costs and Fronomic Impucts
A.BI'T/BAT
B. NSI’S
X. Non-Water Quality Aspects of Pollution
Control
A. Air Pollution
B. Solid Wastes
C. Energy Requirements
XI. Best Management Practices
XIL Upsel and Bypass Provisions
XIil. Variances and Modifications
XIV. Relationship to NPDES Permits
XV. Public Participation
XV1. Small Busginess Adminisiration {SBA)
Financial Assistance
XVII. Availability of Technical Assistance
XVIIL Reporting Requirements
Appendices

1. Legal Authority

These regulations are being
promulgated under the authority of
Sections 301, 304, 308, 307, and 501 of the
Clean Water Act (the Federal Water
Pollution Control Act Amendments of
1972, 33 U.S.C. 1251 ef seq.. as amended
by the Clean Water Act of 1977, Pub. L,
95-217) also called the "Act.” These
regulations are also being promulgated
in response to the Settlement Agreement
in Natural Resources Defense Council,
Inc. 4. Train, 8 ERC 2120 {D.D.C. 1976),
modified, 12 ERC 1833 (D.D.C. 1979).

. Scope of this Rulemaking

The coal mining industry is included
within the U.S. Department of
Commerce, Bureau of the Census,
Standards Industrial Classification (SIC})
111 for Anthracite Mining and 121 for
Bituminous Coal and Lignite Mining. The
final regulation applies to subgroups
1111 Anthracite, 1112 Anthracite Mining
Services, 1211, Bituminous Coal and
Lignite, and 1213 Bituminous Coa! and
Lignite Mining Services.

As a result of the Clean Water Act of
1977, the emphasis of EPA's program has
shifted from *classical” pollutants to the
control of a list of toxic substances.
Therefore, in this rulemaking, EPA'a
efforts are primarily directed toward
ensuring the achievement of limitations
based upon the best available
technology economically achievable
[BAT) by July 1, 1984,

" EPA today is amending the previously
promulgated NSPS and BPT for the ceal
mining industry and in addition to
promulgating BAT limilations equal to
the revised BPT limitations.
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111 Summary of Legal Background
A. Clean Water Act

The Federal Water Pollution Control
Act Amendments of 1872 esiablished a
comprehensive program to “restore and
maintain the chemical, physical, and
biological integrity of the Nation's
waters,” Section 101(a). To implement
the Act, EPA was to issue effluent
standards, pretreatment standards, and
new source performance standards for
industry discharges.

The Act included a timetable for
issuing these standards. However, EPA
was unable to meet many of the
deadlines and, as a result, in 1976, was
sued by several environmental groups.
In setiling this lawsuit EPA and the
plaintiffs executed a court-approved
“Settlement Agreement”. This
Agreement required EPA to develop a
program and adhere to a schedule in
promulgating effluent limitations
guidelines and pretreatment standards
for 65 “priority” pollutants and classes
of poliutants, for 21 major industries.
See Natural Resources Defense Council,
Inc, v. Train, 8 ERC 2120 (D.D.C 1978),
modified, 12 ERC 1832 (D.D.C. 1878).

Many of the basic elements of this
Settlement Agreement program were

“incorporated into the Clean Water Act
of 1977, Like the Agreement, the Act
stressed control of toxic pollutants,
including the 65 “priority” pollutants. In
addition, te strengthen the toxic control
program, Section 304(e) of the Act
authorizes the Administrator to
prescribe “best management practices”
(BMOs) to prevent the release of toxic
and hazardous pollutants from plant site
runoff, spillage or leaks, sludge or waste
disposal, and drainage from raw
materidl storage associated with, or
ancillary to, the manufacturing or .
treatment process. §

Under the Act, the EP4 program is to
set a number of different kinds of ;
effluent limitations. These are discussed
in detail in the proposed regulation and
Development Document. The following
is a brief summary: ‘

1. Best Practicable Control
Technology (BPT). BPT limitations are
generally based on the average of the
best existing performance by plants of
various sizes, ages, and unit proce=ses

. within the industry or subcategory.

In estahlishing BPT limitations, we
consider the total cost of applying the
technology in relation to the effluent
reduction derived, the age of equipment
and facilities involved, the process
employed, the engineering aspects of the
contral technologies, process changes,
and non-water-quality environmental
impacts {including energy requirements}.
We balance the total cost of applying

the technology against the effluent
reduction.

2. Best Available Technology (BAT).
BAT limitations, in general, represent
the best existing performance in the
industrial subcategory or category. The
Act establishes BAT as the principal
national means of controlling the direct
discharge of toxic and nonconventional
pollutants to navigable waters.

In arriving at BAT, the Agency
considers the age of the equipment and
facilities involved, the process
employed, the engineering aspects of the
control technologies, process changes,
the cost of achieving such effluent
reduction, and non-water-quality
environmental impacts. The .

- Administrator retains considerable

discretion in assigning the weight to be
accorded these factors.

3. Best Conventional Pollutant Contro!
Technology (BCT). The 1977
Amendments added Section 301(b}(2)(E)
to the Act establishing "best
conventional pollutant control )
technology” (BCT) for discharge of
conventional pollutants from existing
industrial point sources, Conventional
pollutants are those defined in Section
304(a}(4) |biclogical oxygen demanding
pollutants {BOD3), total suspended
solids {TSS), fecal coliform and pH}, and
any additional pollutants defined by the
Administrator as “'conventional” [oil
and grease, 44 FR 44501, July 30, 1579],

BCT is not an additional limitation but

. replaces BAT for the control of

conventional pollutants. In addition to
other factors specified in section
304(b)(4)(B), the Act requires that BCT
limitations be assessed in light of a two
part “cost-reasonableness” test.
American Paper Institute v. EPA, 660 F,
2d 954 (4th Cir. 1981). The first test
compares the cost for private industry to
reduce its conventional pollutants with
the costs to publicly owned treatment
works for similar levels of reduction in
their discharge of these pollutants. The
second test examines the cost-
effectiveness of additional industrial
treatment beyond BPT. EPA must find
that limitations are “reasenable” under
both tests before establishing them as
BCT. In no case may BCT be less
stringent than BPT.

EPA published its methodology for
carrying out the BCT analysis on August
29, 1979 (44 FR 50732). In the case
mentioned above, the Court of Appeals
ordered EPA to correct data errors
underlying EPA’s calculation of the first
test, and to apply the second cost test.
(EPA had argued that a second cost test
was oot required). BCT for this
regulation is reserved pending
finalization of the BCT cost
methodology.

4. New Source Performance Standards
(NSPS). NSPS are based on the best
available demonstrated technology.
These standards apply to all pollutants:
toxic, conventional and
nonconventional. New plants have the
opportunity to instal] the best and most
efficient production processes and
wastewater treatment technologies.

5. Pretreatment Stendards for Existing
Sources {(PSES), and Pretreatment
Standards for New Sources {PSNS).
Pretreatment standards (PSES & PSNS)
are designed to control the discharge of
pollutants into publicly owned treatment
works. Pretreatment;standards were not
proposed for the coal mining category
since no known indirect dischargers
exist nor are any known to be planned.
Coal mines are locafed in rural areas,
generally far from & POTW. EPA
expects that the cost of pumping coal
mine wastewater to:a POTW would be
prohibitive in most cases, and on-site’
treatment is more cast effective in
virtually every instance,

B. Prior EPA Coal Mimhg Regulations

On October 17, 1975, EPA proposed
Regulations adding Part 434 to Title 40
of the Code of Federal Regulations (40
FR 48830}, These regulations, with
subsequent amendnients, established
effluent limitations guidelines based on
the use of the best practicable control
technology currently available (BPT) for
existing sources in the coal mining point
source category. These were followed,
on April 26, 1877, by final BPT effluent
limitations guidelinds for this category
(42 FR 21380). !

On September 19, 1977, the Agency ..
published proposed:standards of
performance for new sources [NSPS)
within this industridl category based on
application of the best available
demonstrated control technology {42 FR
46932), On January 12, 1879, EPA
promulgated final NSPS for this industry
(44 FR 2588).

Both the BPT and!NSPS regulations
contained an exemption from otherwise
applicable requirements during and
immediately after precipitation events.
These storm exemptions were re-
exnamined, subjectet to further public
comment and ultimately revised on
December 28, 1979 {44 FR 76788).

Moreover, the NSPS regulations
contained a definition of "new source
coal mine” which was challenged by
petitioners in Penngyivania Citizens
Coalition v. EPA, 618 F. 2d 991 (3rd Cir.
1980). In response to the Court’s decisior.
in that case, the Agency amended its
definition of a “new source coal mine”
on June 27, 1980 {45 FR 43413).
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On January 13, 1981, amendments to

he NSPA and BPT regulations and

ffluent limitations based en BAT and
BCT were proposed (46 FR 3136). On
May 29. 1981 the proposal was amended
1o change the criteria for the “storm
exemption” (46 FR 28873).

After consideration of public comment!
{summarized in Section V! of this notice
and detailed in the comments-response
document). revised BPT and NSPS. and
new BAT efftuent limitations guidelines
and standards are being promulgated
today.

IV. Technology Overview
A. OQverview of the Indusiry.

The coal mining industry currently
operates in 26 states in Appalachia, the
Midwest, and the Mountain and Pacific
regions. There were 6,300 mines in 1980.
There are currently about 540 coal
preparation plants using wet coal
cleaning methods in the country.

Total coal production in the United
States in 1980 was 830.000,000 short
tons.

In the 1920°s underground mining
accounted for nearly all coal production,
and surface mining accounted for
virtually none. By 1980, upderground
mining accounted for only 40.3 percen!
of all domestic production, with surface
mining accounting for the rest.! This
rapid growth of surface mining was
made possible by improved machinery
and mining methods, the general geology
of the coa! fields, and the expansion of
the western, surface-mined, coal fields.’

EB. Wastewater Sources.

Water is not used in, and in fact
interferes with, the mining of coal. The
major sources of wastewater in the coal
mining industry are: {1) Surface runoff
and groundwater discharged from the
aclive mine area; (2) wastewater
generated by the removal of impurities
from raw coal in preparation plants; (3)
precipitation-induced runaff in
preparation plant associated areas; and
(4) runoff generated from reclamation
areas and discharges from underground
mines after mining ceases. Coal mine
wastewater flows range from zero 1o
over 12 million gallons per day (MGD),
with an average discharge flow of
approximately one MGD.

Process water used for coal cleaning
can be correlated with production for
any given preparation plant. However.
most facilities commingle preparation
plant wastewater with runoff from the
associated areas, making correlation of
wastewater flows with production

! Nielsen, George, ed.. 1881 Keystone Coal
Industry Manual, McGraw-Hill, New York, New
York, 1981 .

infeasible for purposes of an effluent
regulation.

C. Treatment Technology.

Current technologies employed by
coal mines and coul preparalion plants
to achieve BPT limitations for
wuslowater treatment typically include:

(u) Neutralization, actation [where
required, flocculation (where required).
and sedimentation for acid mines: (b)
aeration (where required}, flocculation
{where required), and sedimentation for
alkaline mines; (¢) neutralization {where
required), flocculation (where required)
and sedimentation for preparation
plants and associated areas.

Neutralization is the addition of lime
or another aikaline chemical to
counteract the acidity. The resulling
increase in pH {a measure of the acidity}
causes the metal ions to chemically
react to its hydroxide form which is -
insoluble and can be setiled from the
wastewaler. Aeration involves the
turbulent introduction of air into the
wastewater to cause a series of
chemical reactions that result in
oxidation of certain metal ions and their
enhanced precipitation (formation of
solids). Flocculation is the addition of a
compound that enhances agglomeration
of solids, thus increasing their settling
rate. Sedimentation involves conlaining
the wastewater in a tank or basin for 8
sufficient amount of time to allow the
solids to settle to the boltom.

V. Data Gathering Efforts

The data gathering efforts and
methodology used in developing the
proposed regulations were summarized
in the “Preamble to the Proposed Coal
Mining Point Source Category; Effluent
Limitations Guidelines for Existing
Sources, Standards of Performance for
New Source and Pretreatment
Standards™ (46 FR 3135, january 13,
1881). The Development Document for
Effluent Limitations Guidelines and
Standards for the Coal Mining Point
Source Category is the technical basis
for this regulation. The Development
Document includes new data acquired
since January 1981. This new data
includes results from {1) Coal Mine
Drainage Precision and Accuracy
Determination for Settleable Solids at
Less Than 1 mi/), and (2} Coal Mining
Industry Self-Menitoring Program.

The Agency proposed in January 1981
(Jater amended in May 1981}, to
establish settleable solids and pH
limitations for the coal mining industry
during precipitation events and also for
coal mining areas undergoing
reclamation. The seitleable solids and
pH limitations were proposed as 0.5 ml/l
and 6-9 respectively. The two studies

referenced ebove were performed to
supplement the previously acquired
data 2 supporling these alternate
limitations.

V1. Summary of Proposal, Respanse to
Major Comments, and Final Rule.

On [unuary 13, 1981, and as later
amended on May 28, 1981, EPA
proposed BAT and BCT limitations and
proposed revisions and amendments 1o
exisling BPT limitations and NSPS. A
detailed description of the factors
affecting the development of the
proposed rule and the regelatory options
considered is contained in the preamble
to the January 13 proposal (46 FR 28873).
To summarize briefly, the proposed rule
set BAT. BCT. and NSPS equal to BPT
except that a zero discharge limitation
was proposed for new source toal
preparation ptants. The reader is
directed to the preambles to the January
1981 proposal and subseguen! May 1981
amendment for more detailed
discussions of the substantive changes
the proposal made to prior coal mining
regulations, With the following three
exceptions, the changes proposed in
May 1981 are being adopted by today's
action: [1) The design criteria to qualify
for alternate limitations for rainfall
events is deleted; {2) An allowance is
made to the NSPS for coal preparation
plants for necessary purges and
blowdowns; and [3) BCT regulations are
being reserved pending finalization of
the EPA BCT cost methodology. These
new changes have been incorporated
into the final regulation as a result of
comments received since proposal and
as a result of further evaluation based
on data collected since proposal.

The Agency received 56 comments on
the proposed regulations from the
industry, state and federal agencies,
environmental organizations. and
concerned individuals. Five major issues
were identified from an evaluation of
the comments, and these issues are
addressed betow. Responses to all of the
comments are contained in a separate
document available in the rulemaking
record which will be filed in the Public
Information Reference Unit at the EPA
Library, 401 M St., S.W., Washington,
D.C. 20460.

A.BPT

The amendments to BPT involving the
“storm exemption”, regulation of post-
mining discharges, and western mines,

18kelly & Loy, “Evaluation of Performance
Capabitity of Surface Mine Sediment Basins",
Harrisburg, PA, 1879, and also D'Appolenia
Consulting Engineers, Inc. "Evaluation
Sadimentation Pond Design Relative to Capacity &
Effluent Discharge,” Pittsburgh, PA, 1979.

- n e
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are described below in E and F of this
section.

B. BCT

1. Praposed Regulation. The proposed
regulation recommended that BCT be
set equal to BPT for the removal of TSS
and pH control.

2. Final Rule. BCT for the final rule is
being reserved pending finalization of
EPA’s BCT cost methodology.

C. BAT

1. Proposed Regulation. EPA proposed
BAT effluent limitations equivalent to
those promulgated under BPT (based on
the same BPT technology). Iron and
manganese would be the regulated
pollutant parameters. Three other
options were considered in the proposal.
Two of these involved the use of
supplemental treatment technology
(flocculant additicn and granular media
filtration} beyond BPT. The third option
considered zero discharge for coal
preparation plants only. These options
were rejected for reasons explained in
the preamble to the January 1981
proposal.

2. Response to Major Comments.
Commenls concerning the proposed
BAT oplions, except as discussed in E
and F of this section, addresssed areas
such as regulated parameters,
commingling of wastewater streams,
and technology evaluations. These
comments are responded to in EPA's
Response to Comment Document.

3. Final Rufe. EPA is promulgating .

BAT equal to BPT as proposed. This

- conclusion was based on five factors: (1)
After BPT level treatment the toxic
metals were found at levels very near or
at-concentrations considered to be the
detection limit by state-of-the-art -
analytical techniques; {2)#reatability
studies, pilot plant studies, and
statistical analyses indicated that very
low. if any, additionaleeductions of
toxic metal are achievable beyond BPT -
levels; (3] toxic organics that were
detected in BPT-treated effluents
occurred at fevels too low to be
effectively treated, were uniquely
related to only a few facilities or were
attributable to sampling or analytical
contamination; (4) technieal and cost
considerations (e.g.. producing power for
and access to these additonal water
treatment technologies in remote areas
in Appalachia) make it infeasible to
implement the two BAT candidate
technologies requiring supplemental
treatment beyond BPT throughout the
industry on g national basis; and (5) the
insignificant amounts of incremental
toxics removed by the zero dischdrge

requirement ? {for coal preparation
plants) do not justify the resulting
retrofit expenditures of $291 million
capital, $52.6 million annual (1980
dollars).
D. NSPs

1. Active Mines. a. Proposed
Regulation. The Agency considered the
same treatment options for NSPS as it
did for BAT. The Agency proposed to
set NSPS equal to BPT for coal mines.

b. Final Rule. EPA is promulgating
NSPS based on BPT for coal mines as
preposed. However, the proposal has
been corrected in the final rule so that

the limitations for iron are the same as

those originally promulgated for NSPS
on-January 12, 1979 (44 FR 2586).

2. Coal Preparation Plants and
Associated Areos. a. Proposed
Regulations. The Agency considered the
same treatment options for NSPS as for
BAT. The Agency proposed to set NSPS
equal to BAT for coal preparation plant
agsociated areas, and establish 2 zero
discharge requirement for cosl
preparation plants.

b. Response to Major Comments. [i)
Zero Discharge Requirement. Several
commenters argued that EPA
misinterpreted the results of its survey
of existing coal preparation plants
(conducted to evaluate zero discharge
systems).* Some commenters argued
that if BAT limitations adequately
control texic pollutants, then a more
stringent standard cannot be required
for new sources. Several commenters
also asserted that little or no net
environmental benefits would result
from the more stringent new source
standards for preparation plants.

EPA has devaoted substantial
resources to the question of coal :
preparation plant discharges. Althaugh
every effort was made to clearly request
data and information on water
management practices in this industry
during the EPA/NCA survey, responses
from the industry participants were
often rather ambiguous. Supplemental
data provided by commenters were
analyzed by EPA to clarify the survey
resuits. (We note the inherent limitation
in this analysis was that the data
concerned existing plants, while only
new source preparation plants were
considered for a zero discharge

*Sen Section VI, “Selection of Pollutant
Paramelers,” in the Final Coal Mining Development
Document. :

*EPA conducted a survey on preparation plants
in cooperation with the Nationat Coal Asscciation
{NCA) in early 1980. The purpose of the survey was
to ussess water usage and treatment in gozl
preparation plants. See Appendix E, “Preparation
Plent Questionnaire Package”, to the Proposed
Development Document for Coal Mining, (EPA 440/
1-81/057-b).

regulation in the proposal.) The basic
finding from the results of data analysis
was that of an estimated 650
preparation plants operating in 1978, 42
of these were achieving zero discharge.

In most cases, enough water, in a
properly designed total recycle system,
leaves with the refuse and the cleaned
coal such that there is no excess water
to be discharged. Data obtained from
the EPA sponsored preparation plant
study indicated that of the total volume
of process water in'a closed circuit,
approximately 3 percent left the system
with the cleaned coal and the refuse. A
significant amount bf water may also be
lost via evaporation and seepage from
slurry treatment ponds. (Slurry
treatment ponds are necessary to treat |
the slurry generated by cleaning the
coal. The slurry is generally sent to a
treatment facility, usually a pond or
clarifier, where solids settle to the
bottom. The decant, or solid free water,
is then recycled back to the coal
cleaning operationg.)

This water loss niust be "made-up”
from sources external to the plant's
recycle system, Typical sources might
be a fresh water lake or creek, mine
drainage, well watédr, or precipitation
and run-off from the surrounding area.
The make-up into the system usually
maintains an acceptable dissolved
solids level for preparation plant ;
operation in conjuntction with the water !
that leaves, or is "blown down", with '
the coal and refuse.

Some preparation plants use
chemicals in the shury treatment
process prior to water recycle. This is

" another potential area of concern. The
,chemicals consist primarily of light eils )

and/or surfactants ised in the froth
flotation process, and polymers used to
aid settling in the clarifiers.

If these components were allowed to

* build up within the system, problems

could occur with the coal cleaning
process and/or equipment. However,
EPA believes that the chances of this
occurring are minimal, for the following
reasons. The oils used in the froth
flotation process arg generally skimmed
from the surface of the clarifiers/
thickeners and recycled back to the
process. There should be no excess oil if
the supply is replenished only as
needed. Similarly, the introduction of
additional polymers or other chemicals
to the system is genkrally halted until
the supply already in circulation needs
replenishment. If this practice is
followed, there shaild be sufficient
control over the chemical concentration
in the recycled watér.

Despite the above indications that
zero discharge is 8 demonstrated,

4
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evable technology. there are some order to us¢ the purge allowance. the commenters also felt that the regulation
facilities where an occasional discharge coal preparation plant operator must would discourage the practice of
from & recycle system is necessary. submil a written notice in advance to remining (the extraction of residual coal
Commenters cited build-up of dissolved the permitting authority which provides from abandoned mines) by subjecting
solids in the water system and other anticipated purge frequency. and such operations 1o NEPA review.
{actors which can require such explnins why itis necessary to purge in EPA believes that the determinution
discharge. EPA agrees that in a total order to continue operations. The purge of a 'new gource,” must be based on all
recycle system, 8 need may arise fora may not take place if the permitling the environmental factors considered
blowdown or purge {o reduce the authorily dissapproves. The permitling together. The purpose of these factors is
concentration of dissolved golids (TDS) authority may also include in the permit o identify mining activities that may
in the recirculated water, in order \0 a provision limiting the frequency 0 the resultin signiﬁcam new ot
prevent the deposition of the solids in purge. erwironme.ntal effects.
pipes, pumps, and other equipment. The Coal preparation plants are more The commenters presented no fucts or
jevel of dissolved solids which will precisely defined in the final rule as '8 case histories to support the concern
interfere with coal preparation and facility where coal i3 subjected to that the factors listed were not
treatment i8 determined by the water cleaning, concentrating, oT other appropriate They also did not suggest
chemistry. (including pH) and the type processing o preparation in order 1o any allema'ta language that would be
of coal cleaning process. separate caal from its impurities and useful in formulating 8 definition for

{ii) Definition of 8 Coal Preparation then is loaded for transit to 8 consuming  pew.source coal mines S
Plant. The proposal defined a coal facility.” c. Fina) Rule. As roposed, EPA 1S
preparation plant a8 “a facility where 3. Definition of N Source. 8. deleting the reiereng:e Fo MSHA
coal is crushed, gereened, sized, - Proposed Regulation. EPA proposed 1o 8

identification numbers and replacing il

cleaned, dried oF otherwise prepare amend the existing first paragraph T

and loaded for transitio 8 consuming 15 43411 of the definition for '‘new lﬁh&ﬁ gg:r?:\%nc;:i‘:nz‘t):urgs ;151 31{':;
facility”. The Agency has reconsidered gource” coal mines. (Note: The general  * \iay 28, 1982 " The second ! . 'h g
the applicability of this definition and definition for new gources at 40 TR ihaydef" e " ig un ltc “d fpa agt;;a{) 0
has determined it 10 be annecessarity 122.3 applies 10 coal preparation plants the inition 13 ul E:i ered from that
inclusive of those facilities that do not and asgociated areas at 40 CFR 1223 e previous regu ? on.

have an effluent and thus do not require  8nd should not be confused with the . Today's regulation does not affect the
stalus as new sources of those cos

effluent limjtations guidelines. Many definition of a new gource coal mine a8 : v !
plants that crush or size coal, for presented in this Part 434). EPA mines on which gonstrugtion began
example, do not use water in the proposed 10 delete the prior reference to gei?_)re May 29, 1981, and which were
process an do not have @ discharge. a Mining Safety and Health : efined as new gources under the NSPS
Thus, the definition has been changed o Administration (MSHA] identification regulations promulgated Jenvary 12,
reflect only those coal preparation number because of substantial 1979 (44 FR ,2585)' in ot'her words, if 8
plants that use wet! cleaning met ods. controversy that arose over the MSHA coal mine did not obtain an .

¢. Final Rule. (1) Coal Preparation criteria (see 46 FR 3146). Under that first number before September 19, 1677, 1t
plant Associated Areas. EPA is paragraph, new gources would be will continue to be considered 8 new

romulgating NSPS equal to BPT/BAT defined as “having commenced source, even if construction began

for coal preparation plant associated construction after ihe date of NSPS hefore May 29, 1982. However, those
areas. proposal.” The second paragraph of the eoal mines which have not yet been

(ii} Coal Preparation plants. Based on definition remained unaltered from 159\}8d an N"PSES permit ﬁnd whncp are
the above considerations. EPA is ptevious regulations. That portion defined as “pEW SOUTCED under either
establishing NSPS for co al preparation provides that, in addition to the the old or new definition. will ?oe subject
plants at zero discharge of pollutants. Y efinition contained in the first to the standards ?f.om“lsﬂted in today’s
with the following exception: occasiona paragraph, 8 new source coal mine is regulations. Facilities may apply to have
purges will be allowed when necessary one which the EPA Regional existing permits modified, pursuant to 40
to reduce the concentration of golids ‘Administrator determines to constitute & CFR 12215, to refiect today's
andfor procless chek?igals 111n the wa:;.-r “major alteration.” That determination promulgation.
circuitto 8 evel which wi not interfere would be based on, among other factors, s o bill :
with the -preparation process. The Zero the extraction of a coal seam not E App licabilily Of Regulation
discharge requirement is being previousl.y extracted by that mine, L W€§ tern Mines. & Pro;‘)os!ed-
promulgated for coal preparation plants discharges into 8 drainage area not Regulation. The prior TS5 limitation
because it is 8 demonstrated technology previously affected by wastewater under BPT regulations did not apply 10
in this subcategory- Many existing discharges from the mine, extensive new Western mines in 8iX specified states
facilities are currently practicing total surface disruption and the investment {see 40 CFR 434.32(a) (1980)}. Those
recycle of preparation plant of significant capital in additional mines are subject to permit limitations
wastewaters. Further, this 0P tion is equipment. on T5S which are generally more
feasible for new sources ata reasonable 1y, Response 10 Major Commenis. stringen! than the effiuent guidelines
cost, since wastewater treatment and Commenters argued that the jtemized limitation. In addition, the prior NSPS
management practices can be planned list of factors in the second part of the requirements created & subcategory for
at the design stage thereby avoiding definition should be Jeleted, since guch  Westemn Coal Mines' defined as mines
costly retrofit. Finally, total recycle will  situations are common to every mine, located west of the 100-degree meridian
Temove considerable amounts of whether existing o¢ planned. They fear {40 CFR 434.60). NSPS requirements for
conventional pollutants . that potentially every existing mine this subcategory were reserved. Under
poliutants not regulated under BAT. could be reclassified as 8 new gource the proposed January 19881 regulation,

Facilities using the purge allowance subject to NEPA review, EIS western mines would no longer bea
will be subject 10 alternate limitations preparalion. and a resuitant one-year geparate subcategory and would not be

(equal to BAT/BPT) while purging. In disruption of (nining activity. Several exempt from pational TS5 limitations.
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Recent data collected by EPA has

.indicated that the effluent

characteristics of discharges from
weslern mines are very similar to
discharges [rom mines in other
geographic regions.®

b. Final Rule. Today's final rule will
apply to all coal mines wherever located
in the United States. (It should be noted,
however, that where western mines
have been subject to more stringent
requirements under NPDES permits,
they may, under certain conditions,
continue to be subject to those

requirements under 4¢ CFR 122.62(1) and

40 CFR 123.7.) Of course, permit writers
in all areas may impose more stringent
limitations where necessary to meet
state water quality standards or other
requirements,

2. Post Mining Discharges. a.
Proposed Regulation. The proposed
regulation would establish effluent
limitations for post-mining discharges
(discharges from mining areas after
active mining operations cease) for both
surface and underground mines.
However, these limitations would apply
only until release of the performance
bond required by the Surface Mining
Control Reclamation Act (SMCRA}

In the proposal, EPA solicited
comment on whether regulations should
be applied after release of the SMCRA
bond, and stated that it was conducting
a data gathering effort to determine if
such regulations were necessary. Most
comments received were in favor of the
proposal to regulate only until release of
the SMCRA bond. '

b. Raticnale for post-mining
regulations prior to bond release, If a
surface mine is properly reclaimed,
storm runoff from the ingctive mining
areas generally will be of gcceptable
quality. However, in the absence of

- proper reclamation, rungff from these

post-mining areas can c_?'ntain
unacceptable levels of splids and -
metals, and be highly acidic. !
Underground mines must also be
properly sealed and otherwise closed
upon cessation of active mining
operations or else the drainage can have
degrading effects on water quality. The
Office of Surface Mining (QSM) has
promulgated regulations under SMCRA
to control both surface coal mining and
the surface effects of underground coul
mining. SMCRA requires coal mines to
post a bond to secure their performance
with requirements of the Act. Upon
cessation of active surface mining, bond
will not be fully released until the

}Efftuent Guidelines Division, Environmental

_ Protection Agency, “Comparison of Coul Mine

Wastewaters from Eastern and Western Mines”
Washington, D.C., January 1981.

SMCRA regulatory authority is satisfied
that the mine operator has successfully
met all reclumation requirements and
that the untreated drainage from the
area meets Federal and State
requirements. (See 30 CFR, Section
807.11 and 807.12). Bond liability with
respect to underground mines will be
released when the SMCRA regulatory
authority is satisfied that reclamation of
the disturbed surface area is successful,
and that the underground workings have
been properly sealed and closed. 1d.
This bonding period lasts & minimum of

five years (10 years west of the 100th

meridian). Until those determinations
are made by SMCRA authorities, EPA
believes that effluent limitations
guidelines and standards are
appropriate.

The parameters proposed to be
regulated and their respective effluent
limitations for post mining discharges

from underground mines are the same as

those for active mines: pH, TSS, iron,
and manganese. Post-mining discharges
from underground mines exhibit
wastewater characteristics similar to
those found in active mine drainage.®

The parameters proposed to be
regulated for post-mining discharges
from surface mines are settleable solids
and pH. Their effluent limitations are 0.5
ml/] and 6-8 respectively. The reasons
for regulation of these specific
parameters and selection of their
numerical limitations are the same as
those discussed below for the storm
exemplion provisions because post
mining discharges from surface mines
are primarily a result of runoff from
precipitation. ‘

c. Rationale for not regulating post-
mining discharges after SMCRA bond
release. EPA initiated & study on post-
bond release discharges to further
ascertain the need for post-bond release
regulations. This study. was not
completed because insufficient data
exist to determine the need for, or
support the development of, post-bond
release regulations.” There are not
enough reclaimed mines that have
obtained bond release under the current
SMCRA regulations to conduct a water
discharge characterization sampling

‘program, What data EPA has reviewed

does not indicate a problem warranting
the promulgation of nationally
applicable regulations.

*Frontier Technical Associates. Inc., “Inventory
of Anthracite Coal Mining Operations, Wastewator
Treatment and Discharges Practices,” Buffalo, N.Y.,
June 10, 1980.

TSee “Investigation of Post-Mining Wastewater
Discharges after SMCRA Bond Release.” in
Appendix C oof the Final Development Document for
Coal Mining.

These results, coupled with the fact
that the release of bond by SMCRA
autharities signifies their determination
that post-mining pollution problems are
abated and can be reasonably expected
not to occur, indicate that a need for
nationally applicable regulations for
discharges after bond release currently
does not exist. However, any point
source discharge after bond release does
require a permit and will be addressed
on a case-by-case basis.

d. Final Rule. The ‘Agency is
promulgating effluent limitations for
settleable solids and pH for post-mining
discharges from surface mine drainage
and limitations for TSS, pH, iron, and
manganese for underground mine
drainage. These limitations will remain
in effect until release of the performance
bond by SMCRA auihorities.

F. Alternate Limitations for
Precipitation Events,

1. Proposed Regulation. Under
existing regulations prior te this
rulemaking, both surface and
underground coal mines are exempt
from all otherwise applicable
requirements if: (a} The treatment
facility is designed tp treat or contain
the volume from a 10-year, 24-hour
precipitation event® and (b) there is an
overflow, increase i volume ofa
discharge, or discharge from a bypass
system as a result of precipitation. This
exemplion permits a discharge without
regard to effluent quality if conditions
(a) and (b) were satisfied.

The proposal differed from these
existing regulations in that it would
have added the requirement that the
facility comply with B 0.5 mi/1 settleable
solids limitation during storms which do
not exceed the 10-year, 24-hour event for
discharges from active mining areas. In -
addition, EPA proposed that pH
limitations between 6 and 9 be met at all
times. In order to qudlify for the
alternate effluent limitations during
precipitation events,ithe proposal
retained the requirerhent that the
treatment facility must be designed,
constructed and operated te contain the .
disturbed area runoff from a 10-year, 24-
hour storm. ' :

The proposed alternate limitations
would not apply to discharges from
underground workings at underground

*The term “10-year. 24-hour precipitslion eveni”
meana lhe maximum 24-hour precipitation event
with a probable recurrence interval of once in ten
years aa defined by the Nalional Weather Servicea
and Technical Paper No, 40 “Rainfall Frequency
Atlas of the U.8.," May 1961, or the NOAA Atlas
Volumes X or equivaleni regional rainfall
probubility information developed therefrom.
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mines. but would apply to drainage from

ace areas of underground mines.

Response to Major Comments

egulation of Settleable Solids
instead of TSS. Several commenters
questioned whether any settleable
solids limitation would adequately
control sediment during precipitation
events of any size. The concern was that
a settleable solids limitation can mask
levels of suspended solids as high as
2,000 mg/1.

In 1979, Skelly & Loy conducted a
study for EPA to define pond
performance. particulasly for those
storms less than the 10-year, 24-hour
event.? This study concluded that &
number of site-specific factors make it
extremely difficult to predict, on a
generic basis, what TSS effluent
concentrations can be expected from a
sediment pond of a given size and
design during precipitation events (and
also during reclamation). However, the
Agency undertook a one year data
collection effort, completed in 1981, with
industry participation under Section 308
of the Act to characterize the effluent
quality during and immediately after
storm events from sediment ponds
receiving waters from active mines as
well as reclamation areas across the
country. This study was completed in
May 1981. The 24 ponds for which data
was submitted included treatment ponds
sized to contain a 10-year, 24-hour storm
and also those that were of smaller
sizes, One of the results of this study
confirmed the earlier conclusions of the
Skelly & Loy study that TS5 effluent
concentrations vary too widely, due to
site specific factors, to base a national
regulation on this parameter. However,
this does not preclude permit writers
from establishing a TSS limitation on-a
case-by-case basis when such
limitations are necessary to carry out
the purposes of the Act.

While national TSS limitations could
not be supported, EPA found that
settleable solids limitations control
sediment during precipitation events.
Analysis of the settleable solids data
base with consideration of limits of
detection and precision resulted in what
EPA believes to be a justifiable method
to control “solids” during precipitation.
Moreover, the choice of settleable solids
as a control parameter during
precipitation events would assure
installation and operation of a
technology to control solids discharge

*Skelly & Loy, Enginears Consultants,
“Evaluation of Performance Capability of Surface
Mine Sediment Basins, Harrisburg, PA, July 1679.

#SGee Appendix A. "Coal Mining Indusiry Self-
Monitoring Progeam,” of the Final Coal Mining
Development Document.

and siltation—the primary reason for
regulating such discharges.

b. Settleable Solids Limitations. (i)
Limit of Detection. Several commenters
pointed out that a sctileable solids
limitation of 0.5 m1/1 is inconsistent with
Standard Methods (14th Ed. American
and Public Health Association,
Washington, D.C., 1975) protocol, which
provides that the detection limit for
setileable solids is “about 1.0 ml/I™."

EPA believes that a lower settleable
solids detection limit for the coal mining
industry is practical. Accordingly, EPA's
Office of Water, in collaboration with
EPA's Environmental Monitoring and
Support Laboratory (EMSL), undertook a
test program which estimated the
method detection limit as part of a study
to determine the precision and accuracy
of measuring settleable solids below 1.0
mi1/1.'2 This study was conducted on
effluents from active mining area and
reclamation area discharges from both
eastern and weslern coal mines. Under
this program, eight treatment ponds
were sampled and analyzed for
settteable solids using the Standard
Methods protocol. Based on the results
of this study. EPA has concluded that it
{s possible to measure settleable solids
levels below 1.0 ml/l and thus, the data
submitted in the self-monitoring survey
provide a reasonable basis for
establishing a limitation below 1.0 ml/L

Repeated determinations of the method .

detection limit produced estimates well
below 1.0 mi/1.13 The average of the 8
field determinations of the method
detection limit for settieable solids was
0.22 ml/] and the maximum estimated
detection was 0.40 mi/L. As a result of
this study, the methad detection limit for
settleable solids in the coal mining
industry is redefined conservatively in
this rulemaking at 0.4 ml/], the
maximum of the field determinations.
(ii) 0.5 ml/] Limitations. Some
commenters charged that the 0.5 ml/1
gettleable solids limitation was too low,

1140 CFR 401,13 provides that “the test
procedures for measurement which are prescribed
at Part 136 of thia chapter shall apply to expressions
of poliutant amounts, characteristics or properties {n
effiuent limitations guidelines and standarda of
performance and pretreatment standards as set
forth at Parts 402 through 699 of this subchapter,
unless olherwise specificaily noted or defined in
said parts.” Part 136 currently refers to EPA’s
Srandard Method [14th Ed., American and Public
Health Asseciation, Washington, D.C., 1975),

15ee Appendix B, “Coal Mine Drainage Precision
and Accuracy Determination for Setileable Saolids at
Less than 1,0 ml{1", in the Final Development
Liocument for Coal Mizing.

13 The detection limit was calculated according to
the “Definition and Procedure for the Determination
of Method Detection Limit,” Rev. 1.11
Environmental Moniwring and Support Laboratory.
U.S. EPA. Gincinnati, OH 45268, 21 Jan. 1081 {Rel:
Environmentel Science and Technology” 15 (1981},
p- 1426).

noting that some settleable solids values
in EPA’s data base {obtained from the
industry self-monitoring survey)
exceeded 0.5 mi/L

The Agency analyzed the self-
monitoring data and concluded thal 0.5
mi/1 is a reasonable limitation value. Of
the 24 ponds that submilted responses to
the survey, 17 were sized to contain the
runoff from a 10-year, 24-hour storm
{according to the revised definition ofa
“10-year, 24-hour” pond as presented in
the May 26. 1981 amendment Lo the
January 13, 1981 Federal Register
proposal). Two of the 17 were excluded
from the analysis because of design and
operational problems, (see Section VII
of the Final Coal Development
Document) and 4 were excluded
because there was no discharge
reported during wet weather conditions.
Two hundred and sixty-two wet
weather settleable solids measurements
of effluent quality were reported for the
remgining 11 ponds over a one year
period. 98.5% of these measurements did
not exceed 0.5 mi/l. Based on a
statistical analysis of this data, the
Agency concluded that the 0.5 ml/l
value is consistent with the 99 percent
compliance criteria generally used to
establish effluent limitations and thus is
a reasonable limitation,

Furthermore, EPA's confidence in the
0.5 ml/] limitations is strengthened by
data from smaller ponds included in the
308 self-monitoring survey. That data
revealed that in addition to the
performance of the 10-year, 24-hour
ponds, a large portion of the effluent
from smaller ponds met the 0.5 ml/1
limitation as well. Indeed, when data
from all 24 ponds in the survey [except
the 2 with design and operational
problems and the ¢ without discharges)
are analyzed together, 98.3% of a total of
414 measurements were less than or
equal to 0.5 ml/L

Additional consideration of the
operation and design of the ponds
surveyed that some of the ponds with
high values may have been improperly
designed or operated. The Agency
believes that slight upgrading of the
ponds exhibiting some large effluent
values would very likely result in
improved performance. Thus, on the
basis of all ponds surveyed, EPA is
confident that 0.5 mi/f1 settleable solids
is an appropriate limitation for the
industry.

¢. Pond Design Criteria. Several
commenters believed that either the
design criteria or numerical effluent
limitations, but not both, should be
specified.

The treatment facility design criteria
in the “starm exemption” as written in
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the previously promulgated regulation
and the proposed regulation to this rule,
compels the construction of a particutar
type of treatment facility—a pond—in
order to qualify for the exemption. ln the
absence of this design criteria, other
options for treatment, such as diversion
ditching or diking, may be available.
These options may permit some
conservation of water for other uses,
particularly in arid areas. For these
reasons, the Office of Surface Mining
(OSM) has proposed to delete its design
criteria (46 FR 34684 {july 2, 1981)).

EPA is deleting the pond design
criteria also. In order to allow this
flexibility, final regulations contain
numerical limitations but not a pond
design criteria. EPA will no longer
require that a pond be sized to contain
the runoff from the 10-year, 24-hour
event in order for a facility to qualify for
alternate limitations during precipitation
events. Instead, a settleable solids and
pH limitation of 0.5 ml/l and 6-9
respectively will apply as alternate
limitations during precipitation events
less than or equal to the 10-year, 24-hour
storm event for any treatment facility,
Only a pH limitation (of 68-8) will apply
during precipitation events greater than
a 10-year, 24-hour storm event.

d. Applicable Time Frame for
Alternate Limitations. The alternate
limitations in the proposed regulation
would have been keyed to a 10-year, 24-
hour event, that is a storm occurring
within a 24-hour event. Comments were
submitted expressing a concern over the
possibility of experiencing consecutive
storms over a greater than 24-hour
period such that the resulting combined
runoff volume exceeds that of the 10-
year, 24-hour storm. Data obtained from
previous studies has shown this
occurrence to be very rare.'* Moreover,
EPA's data base shows that treatment
facilities can meet a settleable solids
limitation of 0.5 m{/1 even during heavy
rains. However, if such consecutive
rainfall events do occur over a greater
than 24-hour period causing a facility to
exceed its seltleable solids limitation,
the facility may invoke the Agency's
upset or by-pass provisions. (Sce
Section XIL)

e. Discharges from Underground
Mines. Several commenters argued that
where discharges from underground -
workings of underground mines are
commingled with surface mine drainage,
they should be subject to the “storm
exemption”. EPA agrees with these

41 Appolonia Consulting Engineers, Inc.,
“Evaluation of Sedimentation Pond design Relative
to Capacity and Effluent Discharge”, Pillsburgh, PA,
1979,

commenters and has clarified the
proposal accordingly.

f. pH Limitation. Comments were
submitted that expressed concern over
the potential lack of data representative
of & 10-year, 24-hour precipitation event.
They stated that the pH limitation for
storm events greater than the 10-year,
24-hour event has no basis in EPA's
proposal and should be deleted.
Actually, the data were not lacking in
this area. Based upon rainfall data

-submitted with seif-monitering and

analytical results, one participant
experienced a 10-year, 24-hour
precipitation event and three others
experienced large events virtually
equivalent to the 10-year, 24-hour
precipitation event and three others
experienced large events virtually
equivalent to the 10-year, 24-hour event,

_as indicated in the following table,

. 10-yr, 2d-hr Rainfalt
Ming code. . avent axparienced
) ({inchaa) (inches)
37 37
45 . 425
45 425
3r 369

These results indicate that a pH
within the range of 6 to 8 ean, in fact, be
maintained at all times. Accordingly,
EPA is promulgating the pH limitations
to be met at all times.

g. Alternate Limitation Enforcement.
Comments were raised expressing
general concern over the enforceability
of the alternate storm limitations. The
Agency intends to develop a
supplemental guidance package which
will provide a more detailed explanation
of the meaning of the regulation and
how it should be enforced. This
guidance package will be distributed to
Regional and State permitting .
authorities whereby it will be reviewed
during a series of wordshaps.

However, the Agency expects that all
coal mining facilities must maintain a
good faith effort to comply with these
limitations as intended. Alternate storm
limitations are to apply oniy when “dry
weather" limitations cannot be met due
to a discharge resulting from a particular
precipitation event,

3. Final Rule. EPA is promulgating
alternate limitations for coal mines and
coal preparation plants and assaciated
areas. These allernate limitations limit
pH at 6-9, and settleable solids at 0.5
ml/} during precipitation events less
than a 10-year, 24-hour storm. pH only is
limited during precipitation events equal
to or greater than a 10-year, 24-hour
storm. The method detection limit for
settleable eolids in the coal mining
category is set at 0.4 mlfl. This

supersedes the detection limit for
settleable solids sel forth in 40 CFR Part
136,

These alternate limitations are
available to eny treatment facility. The
permittee must show that the discharge
of increase in discharge resulted from a
precipitation event. For this purpose, the
permittee may maintain a precipitation
gage at the facility or rely on data from
the nearest weather station with a
precipitation gage. s

The alternate limitations do not apply
to discharges from enderground
workings at underground coal mines.
The limitations will apply, though, to
drainage from the surface area of
underground mines; In addition, the
proposal has been élarified for the final
rulemaking so that the alternate
limitations apply also where surface
area discharges are’ commingled with
discharges from underground workings
at underground mines. Alsg, the
alternate limitations are not available
for new source prearation plants,
which, subject to the purge allowance
(see VL, D.2), will ble required to meet
zero discharge of priocess wastewater
pollutants.

VIL Regulated Polhitanls
The bases upon which the regulated

.pollutants were selected is presented in

Section VI of the Development
Document. The summary below presents

- the regulated pollutants for BAT, and

aiso the new or changed standards or
limitations for BPT and NSPS,

A. Amended BPT.

EPA is amending the "storm .
exempltion” provided to BPT limitations.
The design criteria [capacity to contain
the discharge from a 10-year, 24-hour
storm) is deleted and settleable solids
and pH limitations are established for
control of dischargep during
precipitation eventsiof less than a 10-
year, 24-hour magnitude and for
reclamation areas. gH limitations are
applied for precipitation events greater
than or equal to that magnitude. These
limitations are applicable to discharges
from (1) preparation plant associated
areas; (2) surface aréa drainage; (3)
reclamation areas, and (4) underground
mine drainage that is commingled with
any of the first three types of discharges,
Note: The pH and settleable solids
limitations are applicable to reclamation
areas during dry weather as well as wet
weather conditions.

B. BAT.

The pollutants seleted for control are:
(1) Total iron; and (2) total manganese
during dry weather flows. Settleable
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_ solids and pH are limited during
precipitation events and for posi-mining
areas as described ahove in (A).

C. NSPS.

The potlutants selected for control
during dry weather flows are: [1) Total
suspended solids; (2) total irom: (3) total
manganese: (4) pH. Settleable solids and
pH are regulated during precipitation
events and for post-mining areas as
described in (A) above.

VIIL Poltutants Not Regulated.

Paragraph 8{a){iii) of the Settlement
Agreement conlains provisions
authorizing the exclusion from
regulation, in certain instances, of toxic
pollutants and industry subcategories.

The analytical results from the
sampling program, summarized in the
preamble to the proposed regulation,
were used in making the determination
of what pollutants should be excluded
from regulation under the Settlement
Agreement. We have made no change in
the pollutants excluded since proposal.
The selection criteria is also -
summarized iri the preamble and
described in more detail in the
Development Document for Coal Mining.
All the toxic 129 Priority Pellutants are
not being regulated under BAT or NSP3
in accordance with paragraph B(a){iii) of
the Settlement Agreement. These
pollutants are listed in Appendices B-H
of this Notice.

IX. Costs and Economic Impacts

Executive Order 12291 requires EPA
and other agencies to perform regulatory
impact analyses of “major rules.” Major
rules are those that impose an annual
cost to the economy of $100 million or
more, or meet other economic impact
criteria. This proposed regulation for
coal mining is not a major rule and
therefore does not require a formal
regulatory impact analysis, This
proposed rulemaking satisfies the
requirement of the Executive Order for a
non-major tule.

The economic impact assessment i8
presenled in Economic Impact Analysfs
of Final Effluent Standards and -
Limitations for the Coal Mining
Industry, EPA 440 2-82/008. This report
details the investment and annual costs
for the industry as a whole and for
typical plants covered by the regulation.
Compliance costs are based on
engineering estimates of capital
requirements for the effluent conirol
systems described earlier in this
preamble. The report assesses the
impact of effluent control costs in terms

-of price changes, productien change,
mine closures, employment effects, and
balance of trade effects. These impacts

are discusacd in the report for each of
the regulatory options.

The estimated economic impact of the
regulatory alternatives considered for
this rulemaking were analyzed through
the simulation of supply and demand in
the spot and contract coal markets in
1984. Regional supplies and costs were
forecasi for 1984 in the steam (spol and
contract) and metallurgical coal
markets, incorporaling differentials in
coal prices due to differing production,
transportation and coal utilization cosls.
These estimates were used in the coal
market simulation model to evaluate the
economic impact of the alternatives in
1984. The impact is measured as the
difference in levels of production,
employment, wages and investment
requirements for pollution contrel
between the base case and alternative
levels of treatment. The base case
incorporates the compliance costs of the
BPT limitations.

No additional costs or impacts are
expecied due to the post-mining
discharge limitations for acid and
alkaline mines under the amended BPT
regulations, the BAT regulations and
NSPS regulations. O5M already requires
that when mine drainage occurs within
the bonding period at a mine it must be
treated until the discharge ceases or
meets the applicable State and Federal
water quality requirements, {See 30 CFR
816.42 and 817.42.) Therefore, any
capital and operating costs resulting
from compliance with the proposed EPA
regulation are already incurred as a
result of compliance with OSM
regulations, There will not be any
incremental impact for this extended
coverage.

A. BPT.

The amendments to existing BPT
regulations do not generslly impose
additional requirements and 8o are not
expected to generate additional
compliance costs. This regulation does
expand the applicability of BPT
regulations to post-mining areas, but as
described above, that expansion will not
cause additional costs. The revised
storm exemptior will not reguire the
installation of new or additional
technalogies, nor will the deletion of the
western mine subcategory, Thus, no
incremental economic impacts are
prajected for these amendments.

B. BAT.

The BAT limitations promulgated
teday for existing source mines and
preparation plants and associated areas
do not require any additional reatment
technology beyond that already needed
to meet promulgated BPT standards.
Therefore. no additional costs or

impacts are expeated for these existing
SOUTUCS.

C. NSrPs.

The requirement of no discharge for
new source coal preparation plants is
different thun that currently reguired for
existing sources. (The limitations {or
associated areas are unchanged.)
Incremental capital requirements and
arnualized costs above BFT/BAT
technology for a typical new source coal
preparation facility are projected to bs
as high as $1.6 million and $379
thousand respectively (1882 dollars). It
is estimated that these requirements
could polentially increase the cost to
clean coal by 3.5 percent. The cost of the
“cleaned” coal would increase by less
than 1 percent. No change is expecied in
the demand for goal preparation as a
result of the zerg discharge requirement.
This requirement is not expecied to
decrease the number of plants entering
the industry in the near term.

D. Regulatory Flexibility Analysis.

Public Law $8-354 requires EPA to
prepare an [nitial Regulatory Flexibility
Analysis for all proposed regulations
that have & significen! impuact ona
substantial number of small entities. The
analysis may be conducted in
gonjunction with or as part of other
Agency analysis. EPA has determined
that this regulation will not have a
significant impact on a substantial
number of smali entities. Therefare, a
formal Regulatory Flexibility Analysis is
no! required.

X. Non-Water-Quaility Aspects of
Pollution Control.

The elimination or reduction of one
form of poliution may aggravate other
environmental problems. Therefare,
Sections 304(b) and 306 of the Act
require EPA to consider the non-water
guality environmental impacts
(including energy requirements] of
certain regulations.

While it is difficult to balance
pollution problems against each other
and against energy utilization and
economic consiraints, EPA is
promulgating regulations which it

_ believes best serve competing national

goals.

This regulation was circulated to and
reviewed by EPA personnel responsible
for nonwater quality environmental
programs. The following are the
nonwater quality environmental aspects
(including energy requirements}
associated with the proposed
regulations. g
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A. Air Pollution,

Imposition of the amended BPT, BAT,
and NSPS standards will not create any
additional air pollution problems.

B. Solid Waste.

Some of the solid waste production
associated with the coal mining industry
is generated by current treatment
systems installed primarily to treat
wastewater. Imposition of BAT and
NSPS standards will not measurably
increase the solid waste production for
the industry. BAT standards will add no
additional solid waste since BAT
limitations would be equivalent to the
BPT requirement in all subcategories.
The Agency is issuing BPT/BAT
requirements for areas under
reclamation and for sites where mining
has ceased; however, sediment control
for these areas is already required by
other federal regulations, and thus no-
additional solid waste would result.

The same is true for NSPS, with the
exception of the coal preparation plant
subcategory. The Agency is requiring
that new source preparation plants
achieve zero discharge of process
wastewater pollutants except for a
purge allowance. The additional solid
waste production associated with
implementation of zerc discharge would
be minimal. This is demonstrated by
examining concentrationg of suspended
solids at different points in the
preparation plant treatment system. The
average concentration of total
suspended solids in the raw wastewater
is 34,100 mg/1. BPT technology reduces
this to 35 mg/1, daily maximum, or less.
Therefore, the vast majerity of solid
waste would be generated from the BPT
requirement, with relatively small
additional amounts produced by the
NSPS requirement.

C. Energy Requirements.

Achievement of BAT and NSPS
effluent limitations will not result in a
significant pet increase in energy
requirements because these standards
are equivalent to BPT effluent
limitations, with the exception of the
NSPS requirement of zero discharge for
coal preparation plants. The zero
discharge standard may mandate
installation of additional pump
eguipment and, in a few cases, chemical
addition equipwment lo provide recycle
water of adequate quality to be rensed
in the plant. However, the energy
requirements of recycle pump operation,
for instance, will be offset to a great
extent by decreased fresh-water-
makeup pump energy requirements.
Thus, the incremental amount of energy
assaciated with these techniques,

beyond the BPT ar BAT requirement, is
insignificant.

XI. Best Management Practices

Section 304(e) of the Clean Water Act
authorizes the Administrator to
prescribe "best management practices”
{"BMP'3”] to control “plant site runoff,
spillage or leaks, sludge or waste
disposal, and drainage from raw
material storage.” However, the
Adminjstrater may prescribe BMP's only
where he finds that they are needed to
prevent “significant amounts” of toxic or
hazardous pollutants from entering
navigable waters,

In contrast to this authority, Congress,
through SMCRA, directed OSM to
prescribe a range of management
practices for coal mines. SMCRA and
QOSM's implementing regulations are
essentially a BMP program tailored for
coal mines, reflecting Congress’
awareness that a comprehensive
regulatory scheme is needed to remedy
the host of environmental degradations
caused by past mining practices.

Therefore, it is not EPA’s intention at
this time to promulgate BMP's for coal
mining under the Clean Water Act.
Rather, it is anticipated that today’s
regulations governing point source
digcharges, coupled with OSM's
program, will provide a coherent and
complementary framework for the
regulation of this industry. The two
agencies have worked elosely on this
rulemaking and related rulemaking by
OSM to ensure that duplication and
conflict in federal regulation does not
occur. If, in the future, it appears that
BMP's under the Clean Water Act are
necessary to supplement OSM's .
program, EPA will propose them as
appropriate,

XIL Upset and Bypass Provisions

A recurring issue of concern has been
whether industry guidelines should

include provisions authorizing

noncompliance with effluent limitations
during periods of “upset” or “bypass.”
An upset, sometimes called an
“excursion”, is an unintentional
noncompliance occurring for reasons
beyond the reasonable control of the
permittee. It has been argued that an
upset provision is necessary in EPA's
effluent limitations because such upsets
will inevitably oceur even in properly
operaled control equipment. Because
technelogy based limitations require
only what technology can achieve, it is
claimed that liability for such situations
is improper. When confronted with this
issue, courts have disagreed on whether
an explicit upset or excursion exemption
is necessary, or whether upset or
excursion incidents may be handled

through EPA’s exarcise of enforcement
discretion. Compare Marathen Oil Co. v.
EPA, 564 F.2d 1253 {9th Cir. 1977) with
Weyerhaeuser v. Costle, supra, and
Corn Refiners Association, et al. v.
Costle,, No. 78-1069 (8th Cir., April 2,
1979}. See also American Petroleum
Institute v. EPA, 540 R. 2d 1023 (10th Cir.
1976); American Petroleum Institute v.
EPA, 861 F.2d 340 (5th Cir. 1981}); CPC
International, Inc. v. Train, 540 F.2d 1320
(8th Cir. 1976); and FMC Corp. v. Train,
539 F.2d 973 {4th Cir. f1976].

A by pass however, is an act of
intentional noncomplfance during which
waste treatment facilities are
circumvented in emefgency situations.
We have, in the past, included bypass
provisions in NPDES permits,

EPA has determined that both upset
and bypass provisions should be
included in NPDES permits and have
promulgated Consolidated Permit
Regulations that inchide upset and
bypass permit provisions (see 40 CFR
122.60, 45 FR 33290, hr;y 19, 1980.) The
upset provision establishes an upset as
an affirmative defense to prosecution for
violation of technology-based effluent
limitations, The bypass provision
authorizes bypassing to prevent loss of
life, personal injury, or severe property
damage. ;

The Agency has reit.aived numerous
inquiries concerning the relationship
between the general upset and bypass
provisions set forth in; the consolidated
permit regulations and the storm
exemption contained |n the BPT/BAT
and NSPS regulations for coal mining.
The storm “exemption” in today's
regulation provides alternate limitations
during precipitation events only.
Similarly, the “purge” ‘provision in -
Section 434.25(b) provides alternative
limitations with respett to specified
discharges from coal preparation plants.
The upset and bypass provisions are
also available to eoal mine operations.

XIIL. Variances and Mbdifications

Upon the promulgation of this
regulation, the effluent limitations for
the appropriate subcafegory must be
applied in all Federal and State NPDES
permits thereafter issued to direct
dischargers in the coal mining industry.

For the BPT effluent limitations, the
only exception to the binding limitations
is EPA's “fundamentally different
factors” variance. (Seq E. 7. du Pont de
Nemours & Co. v. Train, 430 U.8. 112
{1977); Weyerhaeuser Co. v. Cosile,
supra}. This variance recognizes factors
concerning a particular discharger that
are fundamentally different from the
factors considered in this rulemaking,
Although this variance clause was set

®
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forth in EPA’s original coa! mining
regulations, if is now included in EPA's
Consolidated Permit Regulations (40
CFR Part 125, Subpart D) and is included
only by reference in the coal mining
guidelines.

The BAT limitations in this regulation
are also subject to EPA's
“fundamentally different factors™
variance. BAT limilations for
nonconventional pollutants are subjeci
to modifications under Sections 301(c}
and 301(g} of the Act. These statutory
modifications do not apply to toxic or
conventional pollutants. According to
Section 301(j){1){B). applications for
these modifications must be filed within
270 days after promulgation of final
effluent limitations guidelines. {See 43
FR 40895, September 13, 1978).

XIV. Relationship to NPDES Permits

The BAT, and NSPS limitations in this
regulation will be applied to individual
coal mines through NPFDES permits
issued by EPA or approved state
agencies, under Section 402 of the Act.
As discussed in the preceding section of
this preamble, these limitations must be
applied in all Federal and State NPDES
permits except to the extent that
variances and modifications are
expressly authorized. Other aspects of
the interaction between these
limitations and NPDES permits are
discussed below. ~

One-issue that warrants consideralion
is the effect of this regulation on the
powers of NPDES permit-issuing
authorities. The promulgation of this
regulation does not restrict the power of
any permitting authority te act in any
manner consistent with law or these or
any other EPA regulations, guidelines. or
policy. For example, even if this
regulation does not control a particular
pollutant, the permil issuer may still
limit such pollutant on a case-by-case
basis when limitations are necessary lo
carry out the purposes of the Act. in
addition, io the extent that State water
guality standards or other provisions of
State or Federal law require limitation
of poilutants not covered by this
regulation (or require more stringenl
limitations on covered pollutants), such
limitations must be applied by the
permit-issuing authotity.

A second topic that warranis
discussion is the operation of EPA's
NPDES enforcement program, many
aspects of which were considered in
developing this regulation. We
emphasize that although the Clean
Water Act is a strict liability stalute, the
initiation of enforcement proceedings by
EPA is discretionary. We have exercised
and intend to exercise that discretion in
a manner that recognizes and promotes

good-faith compliance efforts and
conserves enforcement resources for
those who fuil to make good-faith efforts
to comply with the Act.

The allernate storm limitations
provided in this regulation present a
new enforcement concepl. As discussed
in Section VL F. of this preamble, the
Agency intends to develop a
supplemental guidance package which
will provide a more detailed explanation
of the meaning of the alternate
limitations and how they should be
enforced. This guidance package will be
sent to Regional and State permitting
authorities.

XV. Public Participation

Numerous agencies and groups have
participated during the development of
these effluent guidelines and standards.
Following the publication of the

-proposed rules on May 28, 1981, in theg

Federal Register, EPA provided the
development document supporting the
proposed rules to industry, Government
agencies, and the public sector for
comments. Two workshops were held
on the BAT Rulemaking in August 1981
in Louisville, KY ., and in Denver, CO.

All comments received have been
carefully considered, and appropriate
changes in the regulation have been
made whenever available data and
information supported those changes.
Major issues raised by the comments
ate addressed under the relevant section
within the body of this preamble. A
summary of the comments received and
our detailed responses to all comments
are included in a report, “Responses to
Public Comments, Proposed Coal Mining
Elfluent Guidelines and Standards,”
which is a part of the public record for
this regulation.

XVL Sl;lall Business Administration
(SBA) Financial Assistance

The Agency is continuing to
encourage small manufacturers to use
Small Business Administration {SBA)
financing as needed for pollution coniro!
equipment. Three basic programs are in
effect: the Guaranteed Pollution Control
Bond Program, the Section 503 Program,
and the Regular Guarantee Program. All
the SBA loan programas ave only open to
businesses with net assels less than $6
million, with an average annual after-
tax income of less than $2 million, and
with fewer ihan 250 employees.

The guaranteed pollution control bond
is a full {aith and credit instrument with
a tax free feature, making it the most
favorable of the programs. Although ail
1981 funds have already been
commilted, the SBA is attempting to
obtain additional funding for this
program. The program applies to

projects that cost from $150,000 to b
$2,000,000.

The Section 503 Program, as amended
in july 1980, allows for long-term lpans
to small and medium-sized businesses,
These loans are made by SBA-approved
loca] development companies, which for
the first time are authorized o issue
Government-backed debentures that are
bought by the Federal Financing Bank,
an arm of the U.S. Treasury.

Through 5BA's Regular Guarantee
Program, ioans are made available by
commerical banks and are guaranteed
by the SBA. This program has interest
rates equivaleni to market rates.

For additional information on the g
Regular Guarantee and Section 563
Programs contact your district or local
SBA Qffice. The coordinator at EPA
headgquarters ijé‘Ms. Frances Desselle

who may be redched at (202) 382-5373.

Faor.further irtformation and specifics
on the Guaranteed Pollution Control
Bond Program contact: U.S. Small
Business Administration, Office of
Pollution Control Financing, 404 North
Fairfax Drivé, Rosslyn, Virginia 22203,
(703) 235-2002.

The regulation was suhmitted to the
Cflice of Management and Budgei for

- review ag required by Executive Order

1229,

XVIL. Availability of Technical 4
Assistance _ i

The basis for this regulation is
detailed in three major documents.
Analvtical methods are discussed in
Sampling and Analysis Procedures for
Screening of Industrial Effluents for
Priority Pollutants, EPA's technical
conclusions are detailed in Development
Document for Effluent Guidelines, New
Source Performance Standards, and
Pretreatment Staitdards for the Coal
Mining Industry Point Source Category.
EPA 440/1-82/057. The Agency's

- economic analysis presented in

Evonomic Impact Analysis of Final
Effluent Standards and Limitations
Pollution Control Technologies for the
Coal Mining Industry. EPA 440/2-82/
006. A summary of the public comments
received on the proposed regulation is
presented in a report “Responses to
Public Comments, Proposed Coal Mining
Industry Effluent Guidelines and
Standards,”" which-is part of the public
record for this regulation. _ :

XVIHL Repdrting Requirements

Under the Paperwork Reduction Act .
of 1980, 44 U.5.C, 3501 et seq. the
information provisions in § 434.25(h) of
this rule have been submitted to the
Office of Management and Budget
(OMB} for approval. They are not

S e p——7 e
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effective until OMB approves them. A
nolice of the approval will be published
in the Federal Register.

List of Subjects in 40 CFR Part 434

Mines, Walter pollution control, Waste
treatment and disposal.

Dated: September 30, 1982
[ohn W, Hemnandez, Jr..
Acting Administrator.

Part 434 of Title 40 is revised to read
as follows:

PART 434—COAL MINING POINT
SOURCE CATEGORY; BPT, BAT, BCT
LIMITATIONS AND NEW SOURCE
PERFORMANCE STANDARDS

Subpart A—General Provisions

Sec.
434.10 Applicability.
434.11 General definitions.

Subpart B—Coal Preparation Plants and
Coal Preparation Plant Associated Areas

434.20  Applicability.

434.21 |Reserved)

434.22 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by the application of
the best practicable control technology
currently available |BPT].

434.23  Ellluent limitations guidelines
representing the degree of effluent
reduction attainable by the spplication of
the best available techrology :
ecanomically achievable [BAT].

434,24 Effluent limitations guidelines
representing the degree of effluent
reduction attainabte by the application of
the best conventional poliutant control
technology [BCT]. [Reserved]

434.25 New Source Performance Standard
[NSPS].

Subpart C—-Acid or Ferruginous Mine
Drainage

434.30  Applicability.

43431 [Reserved]

43432 Eifluent limitations guidelines
representing the dearee of effluent
reduction attainable by the application of
the best practicable control technology
currently available [BPT).

434.33 Effluent limitations guidelines
representing the degree of elfluert
reduction atlainable by the application of
the best availuble technology
econamically achievable (BAT).

44.34  Efflluent limitations guidetines
representing the degree of etiluent
reduction allainable by the application of
the best conventional pollutant ontrol
technclogy [BCT). [Reserved]

434,35 New Source Performance Standards
(NSPS). :

Subpart D—Alkaline Mine Drainage

434.40 Applicability.

434.41 [Reserved]

43442 Effluent limitations guidelines
representing the degree of efftuen
reduction attainable by the application of

Sec.
the hest practicable control technology
currently available (BPT).

43443 [Effluent limitations goidelines
representing the degree of efiluent
reduction attainahble by the application of
the best available technology
economically achievable [BAT).

43.44  Effluent limitations guidelines
representing the degree of efflueni
reduction attaineble by the application of
the beat conventional pollutani control
technology (BCT). [Reserved]

434.45 New Source Performance Standards
[NSPS). ‘

Subpart E—Post-Mining Areas

434.50 Applicability.

434.51 {Reserved|

434.52 Effluent Hmitations guidelines
representing the degree of effluent
reduction aitainable by the application of
the best practicable control technology
currently available (BPT).

434.53 Effluent limitations guidelines

‘representing the degree of effluent
reduction attainable by the appYcation of
the best available technology
economically achievable (BAT).

434.54  Effluent limitations guidelines
representing the degree of effluent
reduclion attainable by the appiication of
the best conventional pollulant controf
technology {BCT). {Reserved)

434.55 Noew Source Performance Standards
{NSDS1,

Subpart F—Miscelianeous Provisions

434.680 Applicability,

43461 Commingling of waste streams.

434.62  Alternate effluent limilations for pii.

43363  Effluenl limitations during
‘precipitation events.

41464 Procedure and method detection limit
for measurement of settleahle solids.

Authority: Sections 361, 304 (b}, (¢}, {e). and

{g), 406 {b) and {c), 307 (L) and (c). and 501 of

the Clean Water Act {the Federal Water

Pollution Control Act Amendments of 1972,

.as amended by the Clean Waler Act of 1977},

(the "Act™); 83 United States 1311, 1314 (b),
(c), (e}, and (g), 1316 (b) and {c}, 1317 [b) and

"[c), and 1361; BB Stal, 818, Pub. L. 92-500; 91

Siat. 1567, Pub. L. 95-217.
Subpart A--General Provisions

§ 434.10 Appiicability.

This part applies to discharges from
any coal mine at which the extraclion of
coal is taking place or is planned to be
undertaken and lo coal preparation
plants and associated areas.

§434.11  General definitions.

(2l The lerm “acid or ferruginous mine
drainuge” means mine drainage which:
before any treatment, either has a pHl of
less than 6.0 or a Lotal iron
concentration egquyl to or more than 10
mg/l.

(b) The term “active mining area”
means the areas. on and beneath land,
used or disturbed in activity related to
the extraction, removal, or recovery of
coal from its natural deposits. This term

excludes coal preparation plants, coal - @
preparation plant associaled areas and
post-mining areas.

{¢) The term “alkaline mine drainage”
means mine drainage which, before any
treatment, has a pH equal to or more
than 6.9 and a total iron concentration of
less than 10 mg/fl.

{d) The term "bond release” means
the time at which tie appropriate
regulatory authority relurns a
reclamation or perfprmance bond based
upon its determination that reclamation
work [including, in the case of
underground mines, mine sealing and
abandonment procedures) has been
satisfactorily completed,

{e) The term “coal preparation plant”
means a facility where coal is subjected
to cleaning, conceniraling, or other
processing or preparation in order to
separate coal from {ts impurities and .
then is loaded for thansit to a consuming’
facility. i

{f} The term “coal preparation plant
associated areas” nteans the coal
preparation plant yards, immediate
access roads, coal refuse piles, and coal
storage piles and facilities.

{g) The term “coal preparation plant
water circuit” means all pipes, channels,
busins, tanks, and ali other structures
and equipment thaticenvey, contain,
treal, or process any water that is used
in coal preparation processes within a
coal preparation pldnt.

(h) The term "mine drainage” means
any drainage, and any water pumped or
siphoned, from an active mining area or
a posl-mining area.

- (i) The abbreviation “ml}/1"” means
millititers per liter. - '

(j}{1) Subject to subparagraph (2) of
this paragraph, the {erm “new source
coal mine" means a:coal mine

" {excluding coal preparation plants and

coal preparation plant associated areas):

{i] The construction of which is
commenced after May 29, 1981 (the date
of publication of the proposal of these
regulations); or :

(ii} Which is determined by the EPA
Regionai Administrator to constitute a
“major alteration.” In making this
determination, the Regionai
Administrator shall fake into account
the occurrence of orle or more of the
following events, in connection with the
mine for which the NPDES permit is
being considered, after the date of
proposal of applicable new source
pesformance stundards:

(A) A mine operation initiates
exlraction of a coal seam not previously
extracted by that mine: '

(B) A mine operation discharges into a
drainage area not previously affected by
wastewaler discharges from the mine;

o
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(C} A mine operation causes extensive
gew surface disruption;

’[D] A mine operation initiates
Fonistruction of a new shaft, stope, or

drift; .

(E) A mine operation acquires
additional land or mineral rights;

(F) A mine operation makes
significant capital investment in
additional equipment or additional
facilities; and

(G) Such other factors as the Regional
Administrater deems relevant.

(2) No provision in this part shall be
deemed to affect the classification as a
new source, pursuant to EPA's
promulgation of January 13, 1981 {46 FR
3136), of a coal mine on which
construction began prior to May 29,
1981,

(k] The term *'post-mining area”
means: (1) A reclamation area or (2) the
underground workings of an :
underground coal mine after the
extraction, removal, or recovery of coal
from its natural deposit has ceased and
prior to bond release. _

(1} The term “reclamation area” means
the surface area of a coal mine which
has been returned to required contour
and on which revegetation [specifically,
seeding or planting) work has
commenced. .

(m) The term "“settleable solids” is
that matter measured by the volumetric
method specified in § 434.64,

{n) The term “10-year, 24-hour
precipitation event” means the
maximum 24-hour precipitation event
with a probable recurrence interval of
once in ten years as defined by the
National Weather Service and Technical
Paper No. 40, “Rainfall Frequency Atlas
of the U.S.,” May 1961, or equivalent
regional or rainfall probability
information developed therefrom.

(o) The terms “treatment facility” and
“treatment system” mean all structures
which contain, convey, and as
necessary, chemically or physically treat
coal mine drainage, coal
preparation plant process waslewater,
or drainage. from coal preperation plant
associated areas, which remove
pollutants regulated by this part from
such waters. This includes all pipes,
channels, ponds, basins, tanks and all
other equipment serving such structures.

Subpart B—~Coal Preparation Plant and
Coal Preparation Plant Associated
Areas

$434.20 Applicability.

The provisions of this subpartare .
pplicable to discharges from coal
ﬂreparalion plants and coal preparation

plant associated areas, as indicated,
including discharges which are pumped,

PH " "

siphoned, or drained from the coal
preparation plant water circuit and cosl
storage, refuse storage, and ancillary
areas relaled to the cleaning or
beneficiation of coal of any rank
including, but not limited to, bituminous,
lignite, and antbracite.

§434.21 [Reserved]

§434.22 Effluent limitations guidetines
representing the degree of ettiuent
reduction attainable by the application of
the best practicable control technology
currently avallable (BPT).

(a) Except as provided in 40 CFR

125.30-125.32, 40 CFR 401.17, and

§ 434.51, 434.62 and 434.83 of this part,
the following limitations establish the
concentration or quality of pollutants
which may be discharged by any
existing coal preparation plant and coal
preparation plant associated areas
subject to the provisions of this subpart
after application of the best practicable
control technology currently available if
discharges from such point sources
normally exhibit a pH of less than 6.0
prior to treatment: )

BPT EFFLUENT LIMMITATIONS
Maximum
Polluiant or polkitent property for any 1 valuaeg ot
! dny Consacu
tive days
Concentration in mg/t
Iron, total 7.0 3.5
Manganesa, total....... | 40 20
T5S. 70 as
PH " "

1 Within the range of 8.0 % 9.0 at all times.

(b) Except as provided in 40 CFR
125.30-125.32, 40 CFR 401.17 and
8% 434.61 and 434.63 of this part, the
following limitations establish the
concentration or quality of pollutants
which may be discharged by any
existing coal preparation plant and coal
preparation plant associated areas
subject to the provisions of this subpart
after application of the best practicable
control technology currently available if
discharges from such point sources
normally exhibit a pH equal to or
greater than 6.0 prior to lreatment:

BPT EFFLUENT LIMITATIONS

Aveat
Maximum v::ug:'
Faoliutant or pollutant property for any 1 30
oay consecy-
tive days

Concentration in mg/)

IO TOR R 1 35
138 . 70 as

tWithin the range of £.0 10 9.0 at all times.

§434.23 Eftiuent limitations guidelines
representing the degree of etivent
reduction attainable by application of the
best available technology economically
achlievable (BAT).

[a) Except as provided in 40 CFR
125.30-125.32, and §§ 434.61, 434.62 and
434.83 of this part, the following
limitations establish the concentration
or quality of pollutants which may be
discharged by any existing coal
preparation plant and coal preparation
plant associaled areas subject to the
provisiens of this subpart after
application of the best available
technology economically achievable if
discharges from such point socurces
normally exhibit & pH of less than 6.0
prior to treatment:

BAT EFFLUENT LIMITATIONS
K i

F . Averag
Maximum o! dai
Pollutant or polkiant pvioe«y forany 1 | WELSS 104
) day consecu-
: tive days
Concentration in mg/l
fron, tolad .....cocecnenen 7.0 s
Manganess, otal..... 40 20

(b) Except as provided in 40 CFR
125.30-125.32, and §§ 434.61 and 434.63
of this part, the following limitations
establish the conicentration or quality of
pollutants which may be discharged by
any existing coal preparation plant and
coa) preparation plent associated areas
subject to the provisions of this subpart
after application of the best available
technology economically achievable if
discharges from such paint sources
normally exhibit a pH equal to or
greater than 6.0 prior to treatment:

BAT EFFLUENT LIMITATIONS

Avara

Mandirnum ".’fu::'

Poliutant ar pollutant property for any 1 30
: 9@y | consecu-
iive days

i Concentration in mg/|

1000, 1O oot srrsssssscssissspnene | O 35

§434.24 [Reserved]

§434.25 New source performance
standards (NSPS).

The following new source
performance standards {NSPS) shall be
achieved by any new source coal
preparation plant and ceal preparation
plant associated areas, as indicated:

(a) Except as provided in paragraph
{b) of this section, for new saurce coal
preparation plants, there shall be no
discharge of process wastewater

m T e
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pollutanis from the coal preparation
plunt water circuit tv surface waters.
(b) An oceasional discharge or purge

- of pollutants may occur when necessary

»

to reduce the concentration of solids or
process chemicals in the water circuit to
a level which would nol interfere with
the preparation process or process

. equipment, provided that:

{1) Advance writlen notice must be
submitted to the permilting authority
and the permitting authority does not
disapprove the discharge. Such notice
shall include: {i) Description of the need
for the discharge or purge: (ii) the period
of discharge or purge including
anticipated dates apd times: [iii) an
estimate of discharge volume: and [iv)
the intended receiving area.

(2] The occasional purge or discharge,
if discharged to waters of the United
States, shall be subject to the limitations
specified in § 434.23(a) if the discharge
normally exhibits a pH of less than 6.0,
and § 434.23(b) if the discharge normally
exhibits a pH of 6.0 or greater. The
operator shall have the burden of proof
that the purge was necessary to reduce
the concentration of solids or process
chemicals in the water circuil to a level
which would not interfere with the
preparation process or process
equipment. This paragraph shall not
exempt a facility subjeet to this part
from complying with the other effluent
limitations and standards set forth in
this part, as appropriate. The permitting
authority may include in the permit a
provision limiting the amount or
frequency of the purge. .

(c] Except as provided in 40 CFR
401.17 and §§ 434.61, 43462 and 434.63 °
of this part, the following new sources
performance standards shall apply for
discharges from new source coal
preparation plant ass%ciated aréas:

NSPS EFFLUENTJLIMITATIONS
i =

Averg

of dail
Maximorn |4 98 f{w

Poltutant or poflutant property for amy 1 0
f day Gonsecuy-

tive days.

Concentration in mg/
: s

e
ren. lotal ... 3.0
Manganase.. 20
T38. 350
pH..... 1 !

'Within Ihe ranqge 6.0 to 9.0 a1 all ¥mes.

Subpart C—Acid or Ferruginous Mine
Drainage

§ 43430 Applicability; description of the
acid or ferruginous mine drainage
subcategory.

The provisions of this subpart are

applicable to acid or ferruginous mine
drainage from an active mining area
resulting from the mining of coal of anv
rank including, but not limited 1o,
bituminous, lignite, and anthracite.

§434.31 [Reserved)

§434.32 Etfluent limitations guidelines
representing the degree of effluent
raduction attainable by the application of
the best practicable contrel technology
currently available (BPT).

(a) Except as provided in 40 CFR
125.30-125.32, 40 CFR 401.17, and
§§ 434.61, 434.62 and, with respect to
mine drainage from surface areas of a
coal mine and drainage from the
underground workings of underground
mines which is commingled with surface
mine discharges, § 434.63 of this part,
the following limitations establish the
concentration or quality of pollutants
which may be discharged by a peint
source subject to the provisions of this
subpart after application of the best
practicable contro] technology currently
available:

BPT EFFLUENT LIMITATIONS

BAT EFFLUENT LIMITATIONS

A
Maximum | O E
for any 1 valyes

30
day consacy-

Poliutani or poilutant property

o tive days
Corcantration in mg/)
HOR, TOW .coveiciniccspmire i, 70 35

g total : 4.0 20

§ 434.3¢4 [Reserved]
§ 434.35 New Source Performance

- Standards (NSPS)

(a) Except as provided in 40 CFR
401.17 §§ 434.81, 434.62 and, with respect
{0 mine drainage from surface areas of a
coal mine and drainage from the
underground workings of underground
mines which is commingled with surface
mine discharges, § #34.83 of this part,
the following new source performance
standards shall be gchieved for any = °
discharge from a new source subject to
this subpart: ' :

NSPS EFFLUBNT LIMITATIONS

‘ "“'" i
Maximum b
Pallulant o polkutant property for any 1 "!"';3
day consecy-
tive days

- Awera Concentration in mg/l
: of caly - i
Foltutan or pollutant property m’:ﬂ:T valus for 1600, 100 e ] 80 a0
day | oo,  Mang wolal 3 40 20
0 - 788 i 700 260
- ook S IO ' " 0

Concentration in mg/t

1.0 35
Manganese *total...... - 40 20
T58 70.0 35.0
PH...... ) "

'Within the rangs 6.0 10 9.0 at all times.

§434.33 Effluent limitations guidetines
representing the degree of effiuent
reduction attainable by the application of
the beat avallable technoiogy economically
achievable (BAT).

{a) Except as provided in 40 CFR
125.30~-125.32, 40 CFR 401.17, §§ 434.61,
434.62 and, with respect to mine
drainuge from surface ureas of a coal
mine and drainage from the
underground workings of underground
mines which is commingled with surface
mine discharges, § 434.63 of this part,
the following limitations establish the
concentration or quality of pollulants
which may be discharged by a point
source subject to the provisions of this
subpart after application of the best
aveilable technology economically

achiervahle:

'Within the range 6.0 to 9.0/ at all times.
Subpart D—Alkaline Mine Drainage

§ 434.40 -Applicability; description of the
alkaline mine drainage subcategory.

The provisions of'this subpart are -
applicable to alkaline mine drainage '
from an active minihg area resulting
from the mining of coal of any rank
including, but not limited to, bituminous,
lignite, and anthracite.

§434.41 [Raserved]i

§434.42 Effluent limitations guidelines
representing the degfee of effluent )
reduction attainable ty the application of
the best practicable control technology
currently availabie (BPT),

{a) Except as provided in 40 CFR
125.30-125.32, 40 CFR 401.17, § 434.61
and, with respect to mine drainage from
surface areas of a coal mine and
drainage from the underground
workings of underground mines which is
commingled with surface mine
discharges, § 434.63 of this part, the
following limitations establish the
concentration or quality of pollutants
which may be discharged by a point




45396 Federal Register / Vol. 47, No. 198 / Wednesday. October 13, 1982 / Rules and Regulations

source subject to the provisions of this
bpart after application of the best
racticable control technology currently
available:

BPT EFFLUENT LIMITATIONS

Avarage

i ol dat
Maximum
Polutant or poilutant propérty for any § values 'I,nt
day oonsec;n-
tive days

Concantratian in mg/l

fron, total 70 a5
158 70. 35.
pH " &

*Within the ranga 6.0 ta 5.0 at all times.

§434.43 Effluent limitations guidelines

representing the degree of effluent

raduction attainable by application of the

best availzble fechnology economically
achievable (BAT).

{a) Except as provided in 40 CFR
125.30-125.32, § 434.61 and, with respect
to mine drainage from surface areas of a
coal mine and drainage from the
underground workings of underground
mines which is commingled with surface
mine discharges, § 434.63 of this part,
the following limitations establish the
concentration or quality of pollutants
which may be discharged by & point
source subject to the provisions of this
subpart after application of the best
available technology economically
achievable: .

BAT EFFLUENT LIMITATIONS

o L“J‘l
eximum “E
Polltant of poliutant property  for any 1 Y28
day consec-
tve days
Concentration in ‘mg/|
tron, total To %
§ 434.44 [Reserved] .

§ 43445 New source performance
standards (NSPS).

{a) Except as provided in 40 CFR
401.17 and § 434.61 and, with respect to
mine drainage from surface areas of a
coal mine and drainage from the
underground workings of underground
mines which is commingled with surface
mine discharges, § 434.63 of thia part,
the following new source performance

~ standards shall be achieved for any
discharge from & new source subject to

‘lhis subpart:

NSPS EFFLUENT LIMITATIONS

»::'rm
dai
Maximum
Pollutant of politant property for any 1 vaiu;g or
day . consecu
irés cays

Concentration in mg/)

Iron, tolal 8.0 a0
TS8 70.0 as5.0
pH " {

1Within the range 8.0 to 9.0 at alt times.

Subpart E—Post-Mining Area

§434.50 Applicability; The provisions of
this subpart are applicable to discharges
from post-mining areas.

§ 434.51 [Reserved]

§ 434.52 Effluent mitations guidelines
representing the degree of effiuent
reduction attainable by the application of
the best practicable conirol technology
currently avallable (BPT).

(a) Reclamation Areas. The -
limitations in this subparagraph apply to
discharges from reclamation areas until
the performance bond issued to the .
facility by the appropriate SMCRA
authority has been released.

(1) Except as provided in 40 CFR
125.30-125.32, 40 CFR 401.17 and
88 -434.61 and 434.63({b) of thig part, the
following limitations establish the
concentration or quality of pollutants
which may be discharged by a point
source subject to the provisions of this
subsection after application of the best
practicable control technology currently
svailable:

BPT EFFLUENT LIMITATIONS

concentration or quality of pollutants in L\
acid or ferruginous mine drainage
subject to the provisions of this L

subsection after application of the best
practicable control technology currently
available:

BPT EFFLUENT LIMITATIONS {
Avarage of
Maximum | daily volues
Pollutant or poliutant proprerty Tor any 1 ior 30
day CONsECUAive
days

TR e

Concentration in mg/|

won, total.. 70 5

g , total. 40 20
88 700 5.0
P O "

1Within the range £.0 10 9.0 al ¥ tmes.

(2) Except as provnded in 40 CFR
125.30-125.32. 40{CFR 401.17, § 434.61
and, with respedt to mine drainage from
the undergraund workings of
underground mines which is
commingled with surface mine
discharges; § 434.63 of this part, the
following limitations establish the
concentration or quality of pollutants in
alkaline mine drainage subject to the -
provisions of this subsection after
application of the best practicable
control technology currently available:

BPT EFFLUENT LIMITATIONS

Average of
Maximum daily vaiues

© Pellutant o pollutant property for any 1 for 30
day tonsecutive

Concentratian in mg/l

Iron, total 70 35

Aven,
wwimam S
Pollulant or polutani proparty for any 1 10
" consac-
live dayn
0.5 ereeoercenrnn

Sattiaabla SOROR...oo..rcsrsnssrsisores
pH 0 5

IWithin the range 6.0 to B.0 at ail times.

(b) Underground Mine Drainage. The

limitations in this subparagraph apply to

discharges from the underground
workings of underground mines until
SMCRA bond release.

(1) Except as provided in 40 CFR
125.30-125.32, 40 CFR 401.17 and
§8§ 434.61 and 434.62 and, with respect to
mine drainage from the undergound
workings of underground mines which is
commingled with surface mine
discharges, § 434.63 of this part, the
following limitations establish the

T88 700 350
oH ) It

'\Withins the range 6.0 to 6.0 at all timea.

§ 434.53 Effluent limitations guidelines
representing the degree of effluent
reduction attainable by application of the
best available technology economically
achievable (BAT).

(a) Reclamation Areas. The
limitations of this subsection apply to
discharges from reclamation areas until
SMCRA bond release.

(1) Except as provided in 40 CFR
125.30-125.32, and §§ 434.61 and
434.63(b} of this part, the following
limitations establish the concentration
or quality of pollutants which may be
discharged by a point source subject to
the provisions of this subsection after
application of the best available
technology economically achievable:
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BAT EFFLUENT LIMITATIONS

Average of
Maximum | dady values
Pollutant or poliutant property for anv 1 for 30,
day consecutiva
days
Sottloahie SONAS ...ermeerrcrmrnel 05 (IR e,

(b} Underground Mine Drainage. The
limitations in this subsection apply to
discharges from the underground
waorkings of underground mines until
SMCRA bond release.

{1) Except as provided in 40 CFR
125.30-125.32, and §§ 434.61, 434.62, and,
with respect 1o mine drainage from the
underground workings of underground .
mines which is commingled with surface
mine discharges, § 434.63 of this part,
the following limitations establish the
concentration or quality of pollutants in
acid or ferruginous mine drainage
subject to the provisions of this
subsection after application of the best
available technology economically
achievable: .

_BAT EFFLUENT LIMITATIONS

Average of
) Maxirum | daily values
Poliutant or pollutant property for amy 1 for 30
day consacutive
days

Caorcentration in mgd

[T T T 1R 70 35
M totat .. 40 20

(2) Except as provided in 40 CFR
125.30-125.32, and § 434.61, and, with
respect to mine drainage from the
underground workings of underground
mines which is commingled with surface
mine discharges, § 434.63 of this part, .
the following limitations establish the
caoncentration or quality of pollutants in
alkaline mine drainage subject to the
provisions of this subsection after
application of the best available
technology economically achievable:

BAT Eifluen! Limitations

Average of
Maximum | daily values
Pohutant or pollutant proparty lor any 1 for 30
| day mfuwe
ys

Concentration in mg/l

1rOm, LOIBE.......occnsiasnseremrarssent e

§434.54 [Reserved]

§434.55 New source perlormance
standards (NSPS).

The following new source
performance standards shall apply 1o
the post-mining areas of all new source
coal mines:

. ol as

(a) Beclamation Areas. The standards
of this subparagraph apply to discharges
from reclamation areas at new source
coal mines until SMCRA bond release.

(1) Except as provided in 40 CFR
401.17 and §§ 434.61 and 434.83(b) of this
part, the fotlowing new source
performance standards shall be
achleved for a discharge subject to the
provisions of this subparagraph:

NSPS Etfluent Limitations

- Average of
. Madimum | daily values
Polluiant or poliutant propety for any 1 for 30
day consacutive
. days
Seitisabla Solids ... eeniand 0.5 mifl |..eee.
pH [ L) et

TWithin the range of 6.0 to B.0 at all times.

(b) Undsrground Mine Drainage. The
standards in this subsection apply to
discharges from the underground
workings of new source underground
mines until bond release.

-{1) Except as provided in 40 CFR
401.17 and §§ 434.61, 434.62, and, with -
respect to mine drainage from the
underground workings of underground
mines which i3 commingled with surface
mine discharges, § 434.63 of this part,
the following new source performance
standards shall be achieved for the
discharge of any acid or ferruginous
mine drainage subject to this
subparagraph:

NSPS Effluent Limitations

Avarage af
Maximum | daity values
Pollutan! or pollutant property tor any + for 30
day nanzgculwe
ys

Concentration in mg/t

[ T F———— a0 30
Manganess, total ...... 40 26
TS5 700 350

pH . ¢ 1]
\Within tha range 8.0 to 9.0 at al Umes, )

(2) Except as provided in 40 CFR
401.17, § 434.61, and. with respect to
mine drainage from the underground
workings of underground mines which is
commingled with surface mine
discharges, § 434.63 of this part, the
following new source performance
standards shall be achieved for the
discharge of any alkaline mine drainage

subjeci to this subparagraph:
NSPS Effluent Limitations
- Average of
Maemum | daily values
Poliutant or pothdtam property for any 1 for 30
day con;:cuwe
yS

Concenlration in mg/t

r# B :; { 30

fron, total

NSPS Effiuent Limitations—Continued

s Average of ‘
Pofiutant or polutant proparty #or any 1 for 30
day conBacuive
days
755 700 350 .
pH " (&1

T Within the range 6.0 t 9.0 at ol tmes.

Subpart F—Miscellanéous Provisions

§ 434.60 Applicability. .

The provisions of this Subpart applSr
to this part as specified in Subparts B, C,~
D, and E.

§ 434,61 Commingling of waste streams.

Where waste streams from any
facility covered by thig Part are
combined for treatmerit or discharge
with waste streams from another facility
covered by this Part, the concentration
of each pollutant in thg combined
discharge may not exdeed the most
stringent limitations for that pollutant
applicable to any component waste
stream of the discharge.

§ 434,62 Alternate effiuent limitation for
pH. S ‘

Where the application of
neutralization and sedimentation
treatment technology kesults in inability
to comply with the otilerwise applicable
mianganese limitations, the permit issuer
may allow the pH levél in the final
effluent to exceed 9.0 ko a small extent
in order that the manganese limitations
can be achieved.

'$434.63 Effluent limitations for

precipitation events. :

* {a) Any discharge or increase in the
volume of a discharge caused by ’
precipitation within any 24 hour period
less than or equal to the 10-year, 24-hour
precipitation event {:‘Lsnowmeil of
equivalent volume) may comply with the
following limitations instead of the
otherwise applicable limitations:

. ! .
EFFLUENT LIMITATIORS DURING PRECIPITATION

: A ol
‘| Madmum | daily values

Pattutant or poliutant property | for any 1 tor 30
i day {mifl} [ consecutve

: days
5 Solids ; Y I—
pH ) ]

"Within the renge of 6.0 to 8.0 at aN times.

(b} Any discharge ¢r increase in
volume of a dischargé caused by
precipitation within any 24 hour period
greater than the 10-year, 24-hour
precipitation event {or series of storms
of snowmelt of equivalent volume} may
comply with the following limitations-

®




L 4

45398 Federal Register / Vol. 47, No. 198 /| Wednesday, October 13, 1982 / Rules and Regulalions

instead of the otherwise applicable
limitations:
EFFLUENT LIMITATIONS DURING PRECIPITATION

Average of
Maximum | daily values
Potiutant or polliant property tor any 1 tor 30
day conseculive
daya
pH " "

within the renge of 8.0 10 9.0 at all imes.

(c} The operator shall have the burden
of proof that the discharge or increase in
discharge was caused by the applicable
precipitation event described in
paragraph (a) and (b) of this section.

§ 434,64 Determination of settieable
solids. .

For the purposes of this part, the
following procedure shall be used to
determine setsleable solids:

{a) Fill an Imhoff cone to the one-liter
mark with a thoroughly mixed sample.
Allow to settle undisturbed for 45

_ minutes. Gently stir along the inside

surface of the cone with a stirring rod.
Allow to settle undisturbed for 15
minutes longer. Record the volume of
gettled material in the cone as milliliters
per liter. Where a separation of
settteable and floating materials occurs,
do nol include the floating material in

 the reading.

{b) Notwithstanding any provision of
40 CFR Part 136, the method detection
limit for measuring settleable solids
under this part shall be 0.4 mi/L.

Appendixes

Note.—These appendices will not appear
in the CFR.

Appendix A—Abbreviations, Acronyms and
Units Used in This Notice

Act—The Clean Water Act.

Agency—The United States Environmental
Protection Agency.

BADT—Best Available Demonstrated
Technology under Sections 304(c) and 308 of
the Act.

BAT [BAT}—The Best Available .
Technotogy Economically Achievable, under
Section 304{b}(2)(B) of the Act.

BCT {BCT)}—~The Best Conventional
Pollutant Control Technelogy, under Section
304({b}{4] of the Act.

BMP--Best Management Practices undet
Section 304(2) of the Act.

BOD-—Biochemica! Oxygen Demand.

BPT (BPTA)}—The Best Practicable Control
Technology Currently Available under
Section 304{b}{1) of the Act.

CWA—The Federal Water Pollution
Control Act Amendments of 1972 (33 U.S.C.
1251 et seq.), as amended by the Clean Water
Act of 1977 (Pub. L. 95-217).

FWPCA—Federal Water Pollution Control
Act.

NPDES Permit—A National Pollutant
Diacharge Elimination System permit issued
under Section 402 of the Act.

NSP5—New Source Performance
Standards vnder Section 306 of the Act.

OSM-—Department of Interior, Office of
Surface Mining Reclamalion and
Enforcement.

POTW—Publicly Owned Treatment
Works.

PSES--Pretreaiment Standards for Existing
Sources of indirect discharges, under Section
307(b) of the Clean Water Act.

PSNS—Pretreatment Standards for New
Sources of indireci discharges, under Section
207 (b) and [c) of the Clean Water Act.

RCRA—Resource Conservation and
Recovery Aci (Pub. L. 94-580) of 1978,
Amendmenis to Solid Waste Disposal Act.

SMCRA—Surface Mining Control and

" Reclamation Act of 1977 (Pub. L. 85-87, 50

U.5.C. 1201 et seq.).

55—Satilenble Solids.

TSS—Total Suspended Solids,

UNITS g/kg—gram(s) per kilogram; gps—
galtons per day: mgd—million gallons per
day; mg/l—milligram(s) per liter; ug/l
microgram(s) per liter; ml/l—milliliter(s) per
liter.

Appendix B—Priority Organics Nol Detected
in Treated Effluents of Screening and
Verification Samples

1. acenaphthene '

2. acrolein i

3. acrylonitrile

4, benzidine .

5. carbon tetrachloride (tetrachloromethane)

8. chlorobenzene

7. 1.2.4.-trichlorobenzene

8. hexachlorobenzne

9. 1,1-dichloroethane

10. 1,1.2-trichloreethane

11. chloroethane

12, bis(chloromethyl) ether

13. bis(2-chloroethyl) ether

14. 2-chloroethy] vinyl ether {mixed}

15. 2-chloronaphthalene

16. 2,4,8-trichlorophenol

17. parachlorometa cresol

18. 2-chlerophencl

18. 1,3-dichlorobenzene

20, 2,4-dichlorophenol -

21. 1,2-dichloropropane

22. 1,2-dichlorapropylene (1.3-
dichloropropene)

23, 2.4-dimethylphencl

24. 2 4-dinitrotoluene

25. 2,6-dinitrotolune

26. 1,2-diphenylhydrazine

27. bis(2-chloroisopropyl) ether

28. 4-chlorophenyl phenyl ether

29, 4-bromophenyl phenyt ether

30. methyl chloride (chloromethane)

31, methyl bromide {bremomethane)

32. bromoform {tribromomethane)

33. dichlorobromomethane

34, dichlorodifluoromethans

a5. chlorodibromomethane

36. hexachlorobutadiene

37. hexachlorocyclopentadiene

38. isophorone

39. nitrobenzene

40, 2-nitrophenol

41, 4-nitrophenol

42. dimethyl phthelate

43. N-nitrosodimethylamine

44. N-nitrosodiphenylamine

45, N-nitrosodi-n-propylamine

46, benzo(a)pyrena

47. 3.4-benzofluoranthene

48. benzofk)fluoranthane(11, 12-
benzofluoranthene)

49. acenaphthylene

50. vinyl chloride {chloroethylene)

51. dieldrin

52. chlordane (technical mixture and
metabolites)

53. 4,4'-DDE (p.p-DDX)

54. a-endosulfan-Alpha

55, -endosulfan-Beta

56, endosulfan sulfate

57. endrin

58. endrin aldehyde

59. hCB 1242 (Arochlor 1242}

60. PCB 1254 {Arochlor 1254)

61. PGB 1221 (Arochlor 1221)

62. PCB 1232 {Arochlor 1232)

63. PCB 1248 (Arochlor 1248)

84. PCB 1260 (Arachlor 1260}

65. PCB 1018 {Arachlor 1016)

66. toxaphene

67. 2,3,7,8-tetrachlorodibenzo-p-dioxin
(TCDD) )

Appendix C— : rity Organics Detected in

Treated Effluenty at One or Twa Mines
Always at Leveld Below 10 ug/1

1. 1,2-dichloroethane

.2 hexachloroethane

3.1,1,2.2-tetrachloroethane
4, 1,4-dichlorobenzens

5. 3,3"-dichlorobenzidine

6. fluoranthene

7. bis(2-chloroethoxy) methane
8. 2,4-dinitrophenol

9. 4,6-dinitro-o-cresol -

10. peniachlorophenol

11. di-n-octyl phthalate

12. benzo[alanthracene

13. chrysene

14. anthracene

15, fluorene

18. phenanthtene

17. pyrene

18, benzo{g,h,i}perylene
19. aldrin

20. 4.4'-DDT

21. 4,4-0DD

22, heptachlor

_ 23. heptachlor epoxide

Appendix D—Priority Organics Detected But
Present Due to Conlamination of Screening
and Verification Semples by Sources Other
Than Those Sampled

1. benzene

2. chloroform

3. methylene chloride

4. phenol :
5. bis(2-ethythexyl) phthalate
6. butyl benzyl phthalate

7. di-n-butyl phthalate

8. diethyl phthalate

9. toluene

10. tetrachloroethylene

)\ppendix E—Priority Organics Detected But
Present in Amounts Too Small To Be
Effactively Reduced .

1. 1.1,1-trichioroethane

2. 1,1-dichloroethylene

3. 1,2-trans-dischloroethylene
4, ethylbenzene

5. trichlorofiucromethane

8. trichloroethylene

7. 1,2-dichlorobenzene
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8. napthalene

9. dibenzo(s,h)anlhracene
10. indeno{1,2,3-c.d)pyrene
11. BHC-Alpha

12. BHC-Beta

13. BHC-Gamma

14. BHC-Deita

Appendix F—Priority Metals Detected But Al
Levels Too Small To Be Effectively Reduced
1. antitmony

2. beryllinm

3. cadmium

e ~ SR

4. silver
5. thallium

Appendix G—Priority Metals Detected But
Effectively Conirolled By BPT Technology
1. arsenic

2. chromium

3. copper

4. lead

5. mercury

6. nickel

7. selenium

8. zinc .

Excluded

1. Cyanide—detected in six treated
effluents, slthough at or below accepted
levels of analytical precision.

2. Chrysotile ashestos—detected at lavels
whers the analytical method used to measure
asbestos ls Imprecise. The Agency will re-
examine, if necessary, levels of chrysotile
asbestos when the method is refined.

[FR Doc. 82-27770 Filed 10-12-82; :46 am|
BILLING CODE B580-50-M

" Appendix H—Other Priority Pollutants .
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evaluate the proposed dumping in
accordance with those criteria. In either
case. EPA has the right to disupprove
the actual dumping. if it determines tha!
environmental concerns under the Act
have nol been met.

The State of Florida has determined
that this site designation is consistent to
the maximum extent practicable with
the State's coastal zone management
plan. For any comments by the State of
Florida on the DEIS, inlerested persons
should consult the public recerd, which
may be found at the two locations
identificd in the beginning of this
rulemaking,

Under the Regulatory Flexibility Act,
EPA is required to perform a Regulatory
Flexibility Analysis [or all rules which
may have a significant impact on a
substantial number of small entities.
EPA has determined that this action will
nut kave a significant impact on small
vatities. The site designation will only
have the effect of providing a disposal
site for dredged malerial. Consequently,
this action does not necessitate
preparation of a Regulatory Flexibitity
Analysis.

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” und therefore subject tg the
requirement of a Regulatory Impact
Analysis. This action will not result in
an annual effect on the econamy of $100
million or more, or cause any of the
uther effects which would result in its
being clussified by the Executive Order
as a “major” rule. Consequently, this
action does notl necessitate proparation
of 4 Regulatory Impact Analysis. :

This rule was submitted 1o 1he Office
of Management und Budget for review
aw required by Excculive Order 12201,
This rule dues not contain any
informition collection requirements
subject to OMB review under the
Paperwork Reduction Act of 1980, 44
11.5.C. 3501 et seq.

List of Subjects in 40 CFR Parl 228
Water pollution control.
Authorily: 33 US.C. 1412 and 1418,
Daled: October 27, 1883,

Rebecca W. Hanmer.
Leting Asadstant Administsator for Wator

PART 228--| AMENDED]

In consideration of the foregoing,
Subchapter H ol Chapter Fof Title 40 is
amended by adding paragraph [D}(14} to
8 22812 as follows:

$228.12 Delegation of management
authority for ocean disposal sites.

.

h L
H] Tumpa Harbor Site 4—Region 1V,
Locatiow: 27°32°27"'N., 83°03'46""W.;
27°30°27°N., 83°03'46""'W.; 27°30'27"N .
83"06'027W; 27732°27°N., 83°06'02°W.
Size: 4 naulical square miles.
Depth: Runges from 21.8 to 24.1
meters,
Primary Use: Dredged material.
Period of Use: Three years.
Restrictions: Disposal shall be limited
to dredged material from the Tampa
Harbor Project.
{FR Do, 83-29719 Filed 11-3-83 8:45 :0n
BHLLING CODE §560-50-M

40 CFR Part 434
[WH-FRL 2461-5)

Coal Mining Point Source Category;
Effluent Limitations Guidelines and

New Source Performance Standards

AGENCY: Environmental Protection
Agency.
ACTION: Corrections to the final rule.

suMMARY: On October 13. 1982 EPA
promulgated effluent limitations
guidelines and standards under the
Clean Water Act for the Coal Mining
Industrial Category (47 FR 45382). This
notice makes vurious corrections to that
final rulemaking which involve
typographical, spelling. and wording
errors, ’
FOR FURTHER INFORMATION CONTACT:
Ms. Allison Phillips at the
Environmental Protection Agency at
(202) 382-7167.

SUPPLEMENTARY INFORMATION:

L. Corrections o the October 13, 1982
Rulemaking

Corrections are s follows:

1. On page 45382, column 1, second
line of summary: “navigable™ is deleted.

2, On page 45382, column 2, line 9 from
the botlom: “"Regulations™ is replaced by
“Discharges™.

3. On page 45382, column 3, line 3 from
the hottom; 10" is replaced by “is™.

4. On page 45382, column 2, 16th line
from the top: "487-6000" is replaced by
“AHTIH007,

5. On page 45383, column 1, line 29
from the bottom: “(BMQOs]” i replaced
y “(BMPs]".

. On page 45384, column 2, line 9 from
the tap: ~)" is added after the word
“reapnired

7. On page 45384, column 2, line 15
fmm the bottom: “This" is replaced by

“These'.

. On page 45385, column 1. line 18
from the bottom; “metul” is replaced by
"muelals™.

9. On page 45385. column 3. line 20
from the top: the comma after "system”
is replaced by a period.

10. On page 45838, column 3, line 29
from the bottom: “May 29, 1982" is
repluced by “May 29, 1981,

11. On page 45388, column 1, line 30
fram the mp ‘for d:schdrges is added
between “events™ and “from”,

12.On page 45388, column 2, line 8
from the tap; “and™ is deleted.

13. On page 45388, column 2, line 10

. from the top of footnote 11 “and” is
- deleted.

14. On page 45388, column 3. line 28

from the top: * "this™ is rglaced by
“these'™.

15. On page 45388, column 3, line 18
from the bottom; “suggests” is added
Lietween "surveyed” and “that".

16. On page 45389, column 1, line 19 -
from the bottom [not inchiding feotnote):
“has"is replaced by "have".

17. On page 45389, column 2, line 21
from the bottom: “wordshops” is
replaced by “workshops™.

18. On page 45389, column 2, line 19
from' the top; a comma is inserted after -
“evenl” and the words “and three
others” is deleted. Lines 20 and 21 from
the top are also deleted.

19. On page 45389, column 3, line 7
from the top; "of”" is replaced by “or™.

20. Page 45390, column 1, line 13 from
the bottom; “EPA 440 2-82/006" is

replaced by “EPA 440/2-82/006",

21, Page 45390, column 2, line 5 from
the top; "were” is replaced by “was".

22, Page 45390, column 3, line 31 from
the bottom; “analysis™ is replaced hy
“anatyses”. -

23. Puge 45391, column 3, line 8 from
the top: 540 R.” is repluced by "5340 F.°

24, Page 45393, column 1. line 29 from
the bottem; “Standard™ is replaced by
“Slandards” in the entry for § 434.25 in
the tabie of contents for Part 434.

25. Page 45393, column 2, line 9 from
the top: "43.44" is replaced by “434.44”
in the table of contents for Part 434.

26. Page 45394, column 1. line 4 from
thv top: “stope” is replaced by “stope”

n§ 3L HHND).

27, Page 45394, column 2. line 16 from
the top: "8 is alded o the beginning of

the line in § 434.22(a).
2. Puige 45395, column 1. line 10 from
the bettom [not including table);
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“sources” is replaced by "source” in
§ 434.25(c).

29. Page 45395, column 1, tuble at
Lrottom in § 434.25(c): ()" around the
“1's” in the “pH row is added.

30. Page 45396. column 1, tahle at top
of & 434.42{a); the numbers in the TSS
column are changed to read “70.0" and
"45.0" instead of *70.” and "35.".

31. Page 45398, column 1, table at
botiom in § 434.43(a); the vertical lines
similar to those shown in the table at
the top of the column are added.

32. Page 45396, column 2, tables at top
und bottom of columm in §§ 434.45(a)
and 434.52{a)(1]: the vertical lines
similar to those shown in the table at
the top of column 1 are added.

33. Page 45397, column 3. line 2 from
the boltom; “of” is replaced by “or” in
§ 434.63(b).

34. Page 45397, column 3, line 3 from
the bottom in § 434.63(b); "or series of
storms” is deleted.

35. Page 45398, column 1. line 34 from
the bottom; “Appendixes” is replaced by
“Appendices™.

36. Page 45398, column 1, line 23 from
the bottom; “{BAT]" is deleted.

37. Page 45398, column 1, line 20 from
the bottom; “[BCT]" is deleted.

38. Page 45398, column 2, line 20 from
the top: “gps" is replaced by “gpd”.

Date: Oclober 24, 1983.

"Rebecca W. Hanmer,
Acting Assistant Administrator for Water.
{FR Doc. £3-20575 Filedd 10-31-83; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 439
[WH-FRL 2443-2|

Pharmaceutica! Manufacturing Point
Source Category Effluent Limitations
Guidelines, Pretreatment Standards,
and New Source Performance
Standards

Currection

In FR Doc. 83-28778, beginning on
page 49808, in the issue of Thursday.
October 27, 1983, make the following
corrections:

1. On page 49821, in the third column,
the first section heading in the table of
contents now reading “439
Applicability.” should read “438.0

Applicability.”
© 2.0n puage 49822, in the second
column, the section heading now
reading “'§ 439 Applicubility.” should
read “§ 439.0 Applicability.”

BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6477
|F-81398]

Alaska; Partial Revocation, Openlng of
Lands Withdrawn by Pubtic Land
Order Nos. 399, 5170, 5179, 5180, and
5184, as Amended

Correction

In FR Doc. 83-27140 beginning on page
45395 of the issue of Wednesday.
October 5. 1983, make the following
corrections:

1. On page 45395, first column, “T.21
N.. R.BW."” should read “T. 26 N, R. 8

2. On page 45397, middle column, in
“T.6 5., R. 9 W.," the third line should
read “Sec. 6, WH%HNE%, W%, and ©
WLLSEYs "

3. On page 45398, middle column, “R. 6
5., R.16 W.," the first "R" should be
changed o "T". -

4. On page 45399, firgt column, in *T 4
S. R. 24 W.," the [ifth line; “S%5W¥.”
should be added before the “and".

5. On the same page, second column,
in “T. 4 5. R. 28 W.,” the fifth line, "SW"
should read “SE”.

6. On the same page, third column, in
“T.68S.R. 21 W."” fourth lme. “NW"
should read “NE™.

7. On the same page, same column, in
“T.4S..R. 23 W.,” the figure *23" should
read 24", - )

BILLING CODE 1503-01-M

FEDERAL COMMUNICATIONS
COMMISSION . _

47 CFR PARTS 2, 21, 74 and 94

| Gen. Docket No. 79-188; RM-3247; M-
3497; FCC 83-392)

Use of Radio in Digital Termination
Systems and in Point-to-Point
Microwave Radio Systems for
Provision of Digital Electronic
Message and Other Specific Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

suMMARY: The Commission expands the
eligibility for access 1o the 10.6 GHz
DTS band to'accommodate private
licensees, This aclion is taken to
allocate a portion of the 18 GHz hand
for use by digital termination syslems
[DTS) in the Comman Carricr and
Private Operational-Fixed Microwave
services. Further, another portion of the
18 GHz hand is rechannelized-to
accommodate stations more efficiently

in the Broadcast. Common Carrier. and
Private Radio Services. This action is in
response to a Further Notice of Proposed
Rule Making in this proceeding,
EFFECTIVE DATE: December 1. 1983.

FOR FURTHER INFORMATION CONTACT!
Mr. Melvin Murray, Office of Science

and Technology. 2026 “M" Street. NW.,
Washington, D.C. 20554, (202) 653-8168.

List of Subjects
47 CFR Part 2

Frequency allocations. Radio.
47 CFR Part 21

Communications common camers.
Point-to-point microwave,

47 CFRPart 74 |
Communicatichs equipmant. Radio.

47 CFR Part 94 51 ‘
Radio. .

Second Report and Order

In the matter of amendment of Parts 2. 21,
74 and 94 of the Commission's rules to
allocate spectrum at 18 Giiz fof, and to
establish other rules and policipa pertaining
to, the use of radio in Digital Términation
Systems and in Point-to-Point Microwave
Radio Systems of the provision of Digital
Flectronic Message Services, and for other -
Common Carrier, Private Radio, and
Broadcast Auxiliary Services: and Lo
estublish.rules and policies for the private

- radio use of Digital Termination Systems at

10.6 GHz. (General Docket No. 78-188, RM-
3247, RM-3497, FCC 83-392}.

Adopted: September B, 1983.

Released: September 30, 1988,

By the Commission,

Introduction

1. On August 4, 1981, the Commission
adopted a Further Notice of Propused
Rulemaking which proposes the
allocalion of spectrum at 18 Gz
(specifically 18.38-19.04 GHz) for use by -
Digital Termination Systems (DTS) and
by Point-to-Point Microwatve Radio
Systems.! This proposal was made in
addition to the allocation at 10.6 GHz
previously adoptrd.? Moregver, whereus
that Order provided oniy fgr the
licensing of DTS facilities and related
internodal links under comimon carrier
rules, the Further Notice proposed rules

1o make the frequencies at 10.6 and 18

GHz also available to private radio
applicants,

3 Further Notice of Proposed Hulemahing in Gen.
Dockot N 76-184. 46 FR 43615 [Sdptnrnb('r 14,
1981).

1t Report and Orderin Gen, ‘Dochet Ko 7
188, 26 FR 20428 (April 27, 1981} 86 FCC 2d 360
(1‘181] Alsa, Memorandum Opmmn and Order, 80

GG sd 9 (1982).
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APPENDIX B
ENVIRONMENTAL PROTECTION AGENCY REGULATIONS
ON CRITERIA AND STANDARDS FOR THE NATIONAL POLLUTANT
DISCHARGE ELIMINATION SYSTEM
(40 CFR 125; 38 FR 13527, May 22, 1973 As amended by Code of Federal
Regulations, Volume 40, Revised as of July 1, 1982; 47 FR 52304, November 19, 1982;
47 FR 53675, November 26, 1982; 48 FR 14153, April 1, 1983; 48 FR 31404, July 8,
1983) '

fEidrtor's wote: In a notice published at  Subpart D—Criteria and Standards for shellfish, fish, and wildlife, and al-
::;11 Ff}f'i?:)_GS. 'guthStflgﬁ 19b?9.tEPA dEferretz Determining Fundamentally Different lows recreational activities.

e effective date of the best management g d ; . _—
practices requirements (Subpart K) that 3;:;;;:2;,(:,E;nie(cgl;oslsg:TE\t:;]t(1)(“' 125.62 Establishment of a monitoring
were to be effective August 13. The require- program.
ments will become effective 60 days after 12530 Purpose and scope. i
F.PA publishes notice thaJt relevant technical 12531 Criteria. P l2S-SSinFaﬁrfgtns;‘pc?ilrffl;iagrféeson other
information is available. : icati ’

12532 Method of application. 125.64 Toxics control program.
Subpart E-—Criteria for Granting Economic 125.65 Increase in effluent volume or
Variances From Best Available Technology amount of poliutants discharged.
Economically Achievable Under Section 125.66 [Reserved
( BT ANDARDS FOB THE N 307{c) of the Act [Reserved] 125.67 [s cial c]onditions for section
STANDARDS FOR THE NATIONAL o ) . pecial - cety
POLLUTANT DISCHARGE Subpart F—Criteria for Granting Water 301_(1’1) modified permits.
ELIMINATION SYSTEM Quality Related Variances Under Section Appendix A—Small {\ppllf:aﬂt Ques-
301(g) of the Act (Reserved] tionnaire for Modification of Sec-
Subpart A—Criterla and Standards for _ onéi_ﬁr,VBTreilmemARe‘}}mCmeStS
Imposing Technology-Based Treatment o ep Appendix B—Il.arge Apphcant Ques-
Requirements Under Section 301(b) of the  >ubpart G—Criteria for _M"d'fymg the tionnaire for Modification of Sec-
Act Secondary Treatment Requirements Under ondary Treatment Requirements
See. Section 301(h) of the Clean Water Act
125.1 Purpose and scope. Sec. Subpart H—Crlteria for Determining
1252 Definitions. 125.56 Scope and purpose. Alternative Effluent Limitations Under
125.3 Tgchnology-based _!reatment 125.57 Law governing issuance of a sec- Section 316(a) of the Act.
requirements in permits. tion 301 (h) modified permit. 12570 Purpose and scope.
125.58 Definitions. 125.71 Definitions.
Subpart B—Criteria {or Issuance of Permits 125.59 General. 125.72 Early screening of applications for
to Aquaculture Projects 125.60 Existence of and compliance with section 316(a) variances.
125.10 Purpose and scope. applicable water quality standards. 125.73  Criteria andfst?ndar?s forf;_lhe
- 125.11 Criteria. . . { wa- detgrm:nataon of alternative effluent
. 125.61 Attainment or maintenance of w limitations under section 316(a).
i Subpart C-—Criteria for Extending ter quality which assur_es protection
Compliance Dates for Facilities Installing of public water supplies, the gr?- Subpart |—Criteria Applicable To Coaling
Innovative-Technology Under Section tection and. propagation of _a al- Water Intake Structures Under Section
301(k) of the Act [Reserved} anced, indigenous population of  316(h} of the Act [Reserved]
: t
- 1]
|
S
B-5-83 Published by THE BUREAU OF NATIONAL AFFAIRS INC., Washington, D.C. 20037 a7
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FEDERAL REGULATIONS

Subpart J—Criteria for Extending
Compliance Dates Under Section 301{i) of
the Arl

125.90 Purpose and scope.

125.91 Definition.

125.92 Requests for permit modification and
issuance under section 301(i)(1) of the
Act.

125.93 Criteria for permit modification and
issuance under section 301(i)(1) of the
Act,

125.94 Permit terms and conditions under
section 301(i)(1) of the Act.

125.95 Requests for permit medification or
issuance under section 301{i)2} of the
Act.

125.96 Criteria for permit modification or
issuance under section 301{i}(2) of the
Act.

125.97 Permit terms and conditions under
section 301(i)(2) af the Act.

Subpart K~Criteria and Standards for Best
Management Practices Under Section
304(e) of the Act

125100 Purpose and scope.

125.101 Definition.

125.102 Applicability of best management
practices.

125.103 Permit terms and conditions.

125,104 Best management practices
programs.

Subpart L—Criteria and $tandards for
Imposing Conditions for the Disposal of
Sewage Sludge Under Section 405 of the
Act [Reserved]

Subpart M—Qcean Dumping Criteria Under
Section 403 of the Act

Sec.
125.120 Scope and purpose,
125.121 Definitions.
125122 Determination of unreasonable
" degradation of the marine environment.
125.123 Permit requirements.
125124 Information required to be
submitted by applicant.

Authority: Clean Water Act, as amended
by the Clean Water Act of 1977, 33 U.S.C.
1251 et sea.

Subpart A—Criteria and Standards for
Technology-Based Treatment
Requirements Under Sections 301(b}
and 402 of the Act

§125.1 Purpose and scope.

This Subpart establishes criteria and
standards for the imposition of
technology-based treatment
requirements in permits under section
301(b) of the Act. including the
application of EPA promulgated effluent
limitations and cas®-by-case
determinations of effluent limitations
under section 402}aj({1) of the Act.

§125.2 Definitions.

For the purposes of this Part, any
reference to “the Act" shall mean the
Clean Water Act of 1977 [CWA)). Unless
otherwise noted, the definitions in Parts
122, 123 and 124 apply to this Part.

§125.3 Technology-based treatment
requirements in permits.

{a) General. Technology-based
treatment requirements under section
301(b) of the Act represent the minimum
leve! of control that must be imposed in
a permit issued under section 402 of the
Act, (See §§122.41, 122,42 and 122.44 for
a discussion of additional or more
stringent effluent limitations and
conditions.) Permits shall contain the
following technology-based treatment
requirements in accordance with the
following statutory deadlines;

[125.3(a) amended by 48 FR 14153, April
1. 1983] '

(1) For POTW's, effluent limitations
based upon:

(i) Secondary treatment—from date of
permit issuance; and

(ii) The best practicable waste
treatment technolagy—not later than
July 1, 1883; and

{2) For dischargers other than POTW's
except as provided in §122.29(d), ef-
fluent limitations requiring: '
[125.3(a)(2) amended by 48 FR 14153,
Aprii 1, 1983]

(i) The best practicable control
technology currently evailable (BPT)—
from date of permit issuance:

{ii} For conventional poliulants, the
best conventional pollutant control
technology (BCT)}—not later than July 1,
1984;

{iii} For all toxie pollutants referred to
in Committee Print No. 95-30, House
Committee on Public Works and
Transportation, the best available
technology economically achievable
{BAT) — not later than July 1, 1984

(iv) For all toxic pollutants other than
those listed in Committee Print No. 95~
30, effluent limitations based on the
BAT not later than three years after the
date such effluent limitations are
incorporated into an NPDES permit; and

(v) For all pollutants which are neither
toxic nor conventional pollutants,
effluent limitations based on BAT not
later than three years after the date such
effluent limitations are incorporated into
an NPDES permit, or July 1, 1984,
whichever is later, but in no case later
than July 1, 1987,

Environment Reporter

. (b) Statutory variances and
extensions. (1} The following variances
from tecimology-based treatment
requirements are authorized by the Act
and may be applied for under §122.21;
[125.3(b){(1) amended by 48 FR 14153,
April 1, 1983]

{i) For POTW's, a section 301(h}
marine discharge variance from
secondary treatment (Subpart G);

{ii) For dischargers other than
POTW's;

(A} A section 301(c) economic
variance from BAT {[Subpart E);

(B) A section 301{g) water quality
related variance from BAT {Subpart F);
and

{(C) A section 316(a} thermal variance
from BPT, BCT and BAT (Subpart H).

(2) The following extensions of
deadlines for complianae with
technology-based treatrhent
requirements are authorized by the Act
and may be applied for under §122.53:

(i} For POTW's a section 301(i)
extension of the secondary treatment
deadline (Subpart J);

(ii) For dischargers other than
POTW's:

[A) A section 301(i) extension of the
BPT deadline (Subpart ]); and

(B) A section 301(k) extension of the
BAT deadline (Subpart C).

(c) Methods of imposing technology-
based treatment requirements in
permits. Technology-based treatment
reguirements may be imposed through
one of the following three methods:

(1} Application of EPA-promulgated
effluent limitations developed under
section 304 of the Act ta dischargers by
category or subcategory. These effluent
limitations are not applicable ta the
extent that they have been remanded or
withdrawn. However, in the case of
court remand, determinations
underlying effluent limitations shall be
binding in permit issuance proceedings
where those determinations are not
reguired to be reexamined by a court
rernanding the regulations. In addition,
dischargers may scek fundamentally
different factors varianges from these
¢fluent limitations wngder §122.21 and
Subpart D of this Part.

[125.3(cH 1) amended By 48 FR 14153,
April 1. 1983] '

{2) On a case-hy-case basis under
section 402{a)(1) of the Act. to the extent
that EPA-promulgated effluent
lintations are inapplicuble. The permit
writer shall apply the appropriate
factors listed in section 304 of the Act,
and shall consider: :

{Sec. 125.3(c){2)]
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{i) The appropriate technology for the
category or class of point sources of
which the applicant is a member, based
upon all available information
(including EPA draft or proposed
development documents or guidance);
and

(ii) Any unique factors relating to the
applicant.

[Comment: These factors must be considered
in all cases, regardless of whether the permit
is being issued by EPA or an approved State.]

{3) Through a combination of the
methods in paragraphs {c] (1) and (2) of
this section. Where promulgated effluent
limitations guidelines only apply to
certain aspects of the discharger’s
operation, or to certain poliutants, other
aspects or activities are subject to
regulation on a case-by-case basis in
order to carry out the provisions of the
Act.

{4) Limitations developed under
paragraph (c)(2) of this section may be
expressed, where appropriate, in lerms
of toxicity (e.g., "'The LC 50 for fat head
minnow of the effluent from outfali 001
shall be greater than 25%"), provided
that is shown that the limits reflect the
apprapriate requirements [for example,
technology-based or water-guality-
based standards) of the Act.

(d} Technology-based treatment re-
quirements are applied prior to or at the
point of discharge,

(e) Technology-based treatment
requirements cannot be satisfied
thraugh the use of “non-treatizent”
technigues such as flow augmentation
and in-stream mechanical aerators.
However, these techniques may be
considered as a method of achieving
water quality standards on a case-by-
case basis when:

(1) The technology-based treatment
requirements applicable to the discharge
are not sufficient to achieve the
standards:

(2) The discharger agrees to waive
any opportunity to request a variance
under sections 301 (c), (g) or (h) of the
Act; and

(3) The discharger demonstrates that
such a technique is the preferred
environmental and economic method to
achieve the standards after
consideration of alternatives such as
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advanced waste treatment, recycle and
reuse, land disposal, changes in
operating methods, and other available
methods. :

(f} Technology-based effluent
limitations shall be established under
this Subpart for solids. sludges, filter
backwash, and other pollutants removed
in the course of treatment or control of
wastewaters in the same manner as for
other pollutants, :

(g)(1) The Director may set a permit
limit for a conventional pollutant at a
level more stringent than the best
conventional pollution control
technology (BCT), or a limit for a
nonconventional pollutant which shall
not be subject to modification under
section 301 (c] or (g) of the Act where:

(i) Effluent limitations guidelines
specify the pollutant as an indicataor for
a toxic pollutant, or

{ii){A) The limitation reflects BAT-
level control of discharges of one or
more toxic pollutants which are present
in the waste stream, and a specific BAT
limitation upon the toxic pollutant(s) is
not feasible for economic or technical
Teasons;

{B) The permit identifies which toxic
pollutants are intended to be controlled
by use of the limitation; and

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation,
including a finding that compliance with
the limitation will result in BAT-level
control of the toxic pollutant discharges
identified in paragraph {g)(1)(ii}(B) of
this section, and a finding that it would
be economically or technically
infeasible 1o directly limit the toxic
pollutant{s}.

(2) The Director may set a permit limit
for a conventional pollutant at a level
more stringent than BCT when:

(i) Effluent limitations guidelines
specify the pollutant as an indicator for
a hazardous substance, or

{ii)(A) The limitaticn reflcets BAT-
level control of discharges {or un
appropriate level determined under
section 301(c) or {g) of the Act) of one or
more hazardous substance(s) which are
present in the waste stream, and a
specific BAT {or other appropriate)
limilation upon the hazardous
substance(s) is not feasible for economuc
or technical reasons;

{B) The permit identifies which
hazardous substances are intended to
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be controlled by use of the limitation;
and

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation,
including a finding that compliance with
the limitations will result in BAT-levei
{or other appropriate level) control of
the hazardous substances discharges
identified in paragraph [g){2){ii}{B] of
this section, and a finding that it would
be economically or technically
infeasible to directly limit the hazardous
substance(s).

(iii} Hazardous substances which are
also toxic pollutants are subject to
paragraph (g}(1]) of this section.

(3) The Director may not set a more
stringent limit under the preceding
paragraphs if the method of treaiment
required to comply with the limit differs
from that which would be required if the
toxic pollutant(s) or hazardous
substance(s} controlled by the limit
were limited directly.

(4) Toxic pollutants identified under
paragraph (g}(1] of this section remain
subject to the requirements of
§122.42(a)(1) (notification of increased
discharges of toxic pollutants above
levels reported in the application form).
[125.3(2)(4) amended by 48 FR 14153,
April 1, 1983]

Subpart B—Criteria for Issuance of
Permits to Aquacuiture Projects

§125.10 Purpose and scope.

(a) These regulations establish
guidelines under sections 318 and 402 of
the Act for approval of any discharge of
pollutants associated with an
aquaculture project.

{b} The regulations authorize, on a
selective basis, controlled discharges
which would otherwise be unlawful
under the Act in order to determine the
feasibility of using pollutants 1o grow
aquatic organisms which can be
harvested and used beneficially. EPA
policy is to encourage such projects,
while at the same time protecting other
beneficial uses of the waters.

(¢} Permits issued for discharges into
aquaculture projects under this Subpart
are NPDES permits and are subject to
the applicable requirements of Parts 122,
123 and 124. Any permit shall include
such conditions (including monitoring
and reporting reguirements) as are
necessary io Fomply with those Parts,

[See. 125.10(c)]
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Technology-based effluent limitations
need not be applied to discharges into
the appraved project except with
respect to toxic pollutants.

§ 125.11 Criterla.

(a) No NPDES permit shall be issued
to an aquaculture project unless:

(1) The Director determines that the
aquaculture project:

(i) Is intended by the project operator
to produce a crop which has significant
direct or indirect commercial value (or is
intended to be operated for research
into possible production of such a crop);
and

(ii) Does not occupy a designated
project area which is larger than can be
economically operated for the crop
under cultivation or than is necessary
far research purposes,

{2) The applicant has demonstrated, to
the satisfaction of the Director, that the
use of the pollutant to be discharged to
the aquaculture project will result in an
increased harvest of organisma under
culture over what would naturally occur
in the area;

(3) The applicant has demaonstrated, to
the satisfaction of the Director, that if
the species to be cultivated in the
aquaculture project is not indigencus ta
the immediate geographical area. there
will be minimal adverse effects on the
flora and fauna indigenous to the area,
and the total commercial value of the
introduced species is at least equal to
that of the displaced or affected
indigenous flora and fauna;

{4) The Director determines that the
crop will not have a significant potential
for human health hazards resulting from
its consumption;

{5) The Director determines that
migration of pollutants from the
designated project area to water cutside
of the aquaculture preject will not cause
or contribute to a violation of water
quality standards or a violation of the
applicable standards and limitations
applicable to the supplier of the
pollutant that would govern if the
aquaculture project were itself a point
source. The approval of an aguaculture
project shall not result in the
enlargement of a pre-existing mixing
zone area beyond what had been
designated by the State for the original
discharge.

(b) No permit shall be issued for any
aquaculture project in conflict with e
plan or an amendment to a plan
approved under section 208{b) of the
Act.

{c) No permit shal! be issued for any
aquaculture project located in the
territorial sea, the waters of the
contiguous zone, or the oceans, except

in conformity with guidelines issued
under section 403{c) of the Act.

{d) Designated project areas shall not
include a portion of abody of water
large enough to expose a substantial
portion of the indigenous biota to the
comditions within the designated project
ared. For example, the designated
project area shall not include the entire
width of a watercourse, since all
organisms indigenous to that
watercourse might be subjected to
discharges of pollutants that would,
except for the provisions of section 318
of the-Act, violate section 301 of the Act.

(e] Any modifications caused by the

construction or creation of a reef, barrier

or containment structure shall not
unduly alter the tidal regimen of an
estuary or interfere with migrations of
unconfined aquatic species.

|Comment: Any modifications described in
this paragraph which result in the discharge
of dredged or fill material into navigable
waters may be subject o the permit
requirements of section 404 of the Aci]

{f) Any pollutants not required by or
beneficial to the aquaculture crop shall
not exceed applicable standards and
limitations when entering the designated
project area.

Subpart C—Criteria for Extending
Compliance Dates for Facilities
Installing Innovative Technology
Under Section 301(k) of the Act-—
(Reserved]

Subpart D—Criteria and Standards for De-
termining Fundamentally Different Factors
Under Sections 301(b){1)(A), 301(b)(2)(A}
and (E), of the Act

§ 125.30 Purpose and scope.

[125.30 revised by 46 FR 9460, January
28, 1981, effective January 31, 1982]

(a) This subpart establishes the
criteria and standards to be used in
determining whether effluent limitations
alternative to those required by
promulgated EPA effluent limitations
guidelines under sections 301 and 304 of
the Act (hereinafter referred to as
“national limits"} should be imposed on
a discharger because factors relating to
the discharger’s facilities, equipment,
processes or other factors related to the
discharger are fundamentally different
from the factors considered hy EPA in
development of the national limits. This
subpart applies 10 all national limitations
promulgated under Scetions 301 und 304
of the Act, except for the BPT limits
contained in 40 CFR 423.12 (steam elec-
tric generating poinl source category).

{125.30(a) amended by 47 FR 52304, No-
vember 19, 1082]
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() In establishing national limits,
EPA takes into account all the infor-
mation it can cotlect, develop and so-
licit regarding the factors listed in sec-
tions 304(b) and 304(g) of the Act. In
some cases, however, data which could
affect these national limits as they
apply to a particular discharge may
not be available or may not be consid-
ered during their development. As a
result, it may be necessary on a case-
by-case basis to adjust the national
limits, and make them either more or
less stringent as they apply to certain
dischargers within an industrial cate-
gory or subcategory. This will only be
done if data specific to that discharger
indicates it presents factors fundamen-
tally different from those considered
by EPA in developing the limit at
issue. Any interested person believing
that factors relating to a discharger’s
facilities, equipment, processes or
other facilities related to the discharg-
er are fundamentally different from
the factors considered during develop-
ment of the nationai limits may re-
quest a fundamentally different fac-
tors variance under §122.21(13(1). In
addition, such a variance may be pro-
posed by the Director in the draft
permit. )

[125.30(b) amended by 48 FR 14153,
April 1, 1983]

8 125.31 Criteria,

fa} A request for the establishment of
effluent limitations under this Subpart
{fundamentally different factors
variance) shall be appraved only if:

(1) There is an applicable national
limit which is applied inithe permit and
specifically controls the pollutant for
which alternative effluent limitations or
standards have been requested; and

{2) Factors relating to the discharge
controlled by the permit are
fundamentally different from those
considered by EPA in establishing the
national limits; and

.[3) The request far alternative effluent

limitations or standards is made in /"

accordance with the procedural
requirements of Part 124

(b) A request for the establishment of
effluent limitations less atringent than
those required by national limits
guidelines shall be appreved ondy if:

(1) The alternative effluent limitation
or standard requested is no less
stringent than juétified by the
fundamental différence; and

{2) The alternative effluent limitation
or standard will ensure ¢compliance with -
sections 208(e) and 301(k)(1}(C) of the
Act; and

{3) Compliance with the national
limits {either by using the technologies
upon which the national limits are based

{Sec. 125.31(b)(3)] 88
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or by other control alternatives) would
result in:

(i) A removal cost wholly out of
proportion to the removal cost
considered during development of the
national limits; or .

(ii) A non-water quality
environmental impact {including energy
requirements) fundamentally more
adverse than the impact considered
during development of the national
limits.

(c) A request for alternative limits
more stringent than required by national
limits shail be approved only if:

(1) The alternative effluent limitation
or standard requested is no more
stringent than justified by the
fundamental difference; and

(2) Compliance with the alternative
effluent limitation or standard would no
result in: )

(i) A removal cost wholly out of
proportion to the removal cost
considered during development of the
national limits; or

(ii) A non-water quality
environmental impact (including energy
requirements} fundamentally more
adverse than the impact considered
during development of the national
limits.

{d) Factors which may be considered
fundamentally different are:

(1) The nature or quality of pollutants
contained in the raw waste load of the
applicant's process wastewater;
|Comment: {1) In determining whether factors
concerning the discharger are fundamentally
different, EPA will consider, where relevant,
the applicable development document for the
national limits, associated technical and
economic data collected for use in developing
each respective national limit, records of
legal proceedings, and written and printed
documentation including records of
communication, etc., relevant to the
development of respective national limits
which are kept en public file by EPA. (2)
Waste stream(s) associated with a
discharger's process wastewater which were
not considered in the development of the
national limits will not ordinarily be treated
as fundamentally different under paragraph
(a). Instead, national limits should be applied
to the other streams, and the unique stream(s)
should be subject to limitations based on
section 402(a)(1} of the Act. See § 125.2(c)(2).]

(2) The volume of the discharger's
process wastewater and effluent
discharged;

(3) Non-water quality environmental
impact of control and treatment of the
discharger’'s raw waste load;

{4} Energy requirements of the
application of control and treatment
technology;

(5) Age. size, land availability, and
configuration as they relate to the
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discharger's equipment or facilities;
processes employed; process changes;
and engineering aspects of the
application of control technology;

(6) Cost of compliance with required
control technololgy.

(e} A variance reguest or portion of
such a request under this section shall
not be granted on any of the following
grounds:

(1) The infeasibility of installing the
required waste treatment equipment
within the time the Act allows.

[Comment: Under this section a variance
request may be approved if it is based on
factors which relate to the discharger’s
ability ultimately to achicve national lim-
its but not if it is based on factors which
merely affect the discharger’s ability to
meet the statutory deadlines of sections
301 and 307 of the Act such as labor
difficulties, construction schedules, or un-
availability of equipment.]

(2) The assertion that the national

limits cannot be achieved with the
appropriate waste treatment facilities
installed, if such assertion is not based
on factor(s) listed in paragraph (d) of
this section; .
[Comment: Review of the Administrator’s
action in promulgating national limits is
available only through the judicial review
procedures set forth in section 509(b) of
the Act.]

(3) The discharger's ability to pay for
the required waste treatment; or

{4) The impact of a discharge on local
receiving water quality.

{f) Nothing in this section shall be
construed to impair the right of any
State or locality under section 510 of the
Act to.impose more stringent limitations
than these required by Federal law.

§125.32 Method of application.

(3} A written request for a variance
under this Subpart shall be submitted in
duplicate to the Director in accordance
with Part 124 Subpart F.

(b) The burden is on the person
requesting the variance to explain that:

(1) Factor(s) listed in § 125.31({b)
regarding the discharger’s facility are
fundamentally different from the factors
FEPA considered in establishing the
national limits. The requester should
refer to all relevant material and
information, such as the published
guideline regulations development
document, all associated technical and
economic data collected for use in
developing each national limit, all
records of legal proceedings, and all
written and printed documentation
including records of communication,

etc., relevant to the regulations which
are kept on public file by the EPA;

"(2) The alternative limitations
requested are justified by the
fundamental difference alleged in
paragraph (b)(1} of thia section; and

{3) The appropriate requirements of
§ 125.31 have been met.

Subpart E—Criteria for Granting
Economic Variances from Best
Available Technoiogy Economically
Achievable Under Section 301(c) of the
Act—[Reserved]

Subpart F—Criteria for Granting Water
Quality Related Variances Under
Section 301(g) of the Act—{ Reserved)

Subpart G—Criteria for Modifying the
Secondary Treatment Reguirements
Under Section 301(h) of the Clean
Water Act

{Subpart G revised by 47 FR 33675, No-
vember 26, 1982]

[Editor’s note: EPA April 1, 1983 de-
consolidated its consclidated permit regu-
lations in 40 CFR 122 and 123, thereby
affecting the cross references to these
Parts throughout Subpart G of this regn-
lation {48 FR 14153),

EPA amended the cross references in
12559 and 125.67 to former Parts 122
and 123. However, the changes do not
correspond with the references made in
the aforementioned sections since Subpart
G was revised by 47 FR 53675 on Novem-
ber 26, 1982,

EPA said it will issue the appropriate
corrections soon.}

§ 125,56 Scope and purpose.

This Subpart establishes the criteria
to be applied by EPA in acting on
section 301(h) requests for modifications
to the secondary treatment
requirements. It also establishes special
permit conditions which must be
inciuded in any permit incorporating a
section 301{h} modification of the
secondary treatment requirements.
{“section 301{h) modified permit”).

§ 125.57 Law gaverning issuance of a
section 301(h) modifled permit.

(2) Section 301(h) of the Clean Water
Act providgs that:

The Adminiftrator, with the concurrence of
the State, may issue a permit under section
402 which modifies the requirements of
subsection (b](1)(B] of this section with
respect to the discharge of any poilutant from
a publicly owned treatment works into
marine wzters. if the applicant demonstrates
10 the satisfaction of the Administrator that—

[Sec. 125.57(a)]
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(1) there is an applicable water quality
standard specilic to the pollutant for which’
the modification is requested, which has been
identified under section 304(a){6) of this Act;

{2) such modified requirements will not
interfere with the attainment or maintenance
of that water quality which assures
protection of public water supplies and the
protection and propagation of a balanced,
indigenous population of shellfish, fish and
wildlife, and allows recreational activities, in
and on the water;

{3} the applicant has established a system
for monitoring the impact of such discharge
on a representalive sample of aguatic biota,
to the extent practicable:

(4) such modified requirements will not
result in any additional requirements on any
other point or nonpaint source;

(5} ail applicable pretreatment
requirements for sources introducing waste
into such treatment works will be enforced:

(6} 1o the extent practicable, the applicant
has established a schedule of activities
designed to eliminate the entrance of toxic
pollutants from nonindustrial sources into
such treatment works:

(7) there will be no new or substantially
increased discharges from the point source of
the pollutant to which the modification
applies above that volume of discharge
specified in the permit.

For the purposes of this subsection the
phrase “the discharge of any pollutant into
marine waters' refers to a discharge into
deep waters of the territorial sea or the
waters of the contiguous zone, ot into saline
estuarine waters where there is strong tidal
movement and other hydrological and
geclogical characteristics which the
Administrator determines necessary to allow
compliance with paragraph (2) of this
subsection, and section 101(a}{2) of this Act,
A municipality which applies secondary
treatment shall be eligible to receive a permit
pursuant to this subsection which modifies
the requirements of subsection {b)(1)(B] of
this section with respect to the discharge of
any pollutant from any treatment works
owned by such municipality into marine
waters. No permit issued under this
subsection shall authorize the discharge of
sewage sludge into marine waters.

{b) Section 301{j)(1) of the Clean
Water Act provides that:

Any application filed under this section for
a modification of the provisions of —

{A) subsection {b){1){B) under subsection
{h) of this section shall be filed not later than
the 365th day which begins after the date of
enactment of the Municipal Wastewater
Treatment Construction Grant Amendments
of 1081;

(¢]) Section 22(e] of the Municipal
Wastewater Treaiment Construction
Grant Amendments of 1961, Pub. L. 97-
117, provides that:

The amendments made by this section
shall take effect on the date of enactment of

this Act, except that no applicant, ather than
the city of Avalon, California, who applies
after the date of enactment of this Act for a
permit pursuant to aubsection {h) of section
301 of the Federal Water Pollution Control
Act which modifies the requirements of
subsection (b){1)(B) of section 301 of such Act
shall receive such permit during the one-year
period which begins on the date of enactment
of this Act,

§125.58 Definitions,

For the purpose of this subpart;

{a) "Administrator” mesns the EPA
Administrator or a person designated by
the EPA Administrator.

(b} “Aitered discharge” means any
discharge other than a current discharge
or improved discharge, as defined in this
regulation,

(c) “Applicant” means an applicant
for a section 301(k) modified permit.
Large applicants have populations
contributing to their POTWs equal to or
more than 50,000 people or average dry
weather flows of 5.0 millions gallons per
day (mgd) or more; small applicants
have contributing populations of less
than 50,000 people and average dry
weather flows of less than 5.0 mgd. For
the purposes of this definition the
contributing population and flows shall
be based on projections for the end of
the five year permit term. Average dry
weather flows shall be the average daily
total discharge flows for the maximum
month of the dry weather season,

{(d) “Application” means a final
application previously submitted in
accordance with the June 15, 1978,
section 301(h) regulations (44 FR 34784)
cr an application submitted between
December 29, 1981 and December 29,
1982. It does not include a preliminary
application submitted in accordance
with the June 15, 1979, section 301(h)
regulations,

{e] “Application guestionnaire” means
EPA’s “Applicant Questionnaire for
Moadification of Secondary Treatment
Requirements”. Individual
questionnaires for small applicants and
for large applicants are published as
Appendix A and Appendix B to this
subpart, respectively,

{f) “Balanced, indigenous population”
means an ecological communrity which:

{1) Exhibits characteristics similar to
those of nearby, healthy communities
existing under comparable but
unpolluted environmental conditions; or

{2) May reasonably be expected to
become re-established in the polluted
water body segment from adjacent
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waters if sources of pollution were
removed. ‘

[g) “Current discharge” means the
volume, composition, and location of an
applicant's discharge as of anytime
between December 27, 1977, and
December 29, 1982, as designated by the
applicant.

{h) “Improved discharge” means the
volume, compaosition and lacation of an
applicant's discharge following:

{1} Construction of planned outfall
improvements, including, without
limitation, outfall relocation, outfall
repair, or diffuser modification; or

(2) Construction of planned treatment
system improvements to treatment
levels or discharge characteristics; or

(3) Implementation of a planned
program to improve operation and
maintenance of an existing treatment
systermn or to eliminate or control the
intreduction of pollutants {nto the
applicant’s treatment works.

(

(i) “Industrial source” means any
source of nondomestic pollutants
regulated under section 307 (b) or (c} of
the Clean Water Act which discharges
into a POTW,

{i) “Modified discharge” means the
volume, composition and location of the
discharge proposed by the applicant for
which a modification undet section
301(k) of the Act is requested. A
modified discharge may be a current
discharge, itnproved discharge. or
altered discharge. .

(k) “Nonindustrial source” means any
source of pollutants which is not an
industrial source.

(1) “Ocean waters” means those coastal
waters landward of the baseline of the
territorial seas, the deep waters of the
territorial seas, or the waters of the contig-
uous zone,

(m) “Pesticides” means demeton, guth-
ion, malathion, mirex, methoxychlor and
parathion.

(n) “Public water supplics™ means wa-
ter distributed from a public-water system.

{o] "Public water system” means a
system for the provision to'the pubtic of
piped water for human consumption, if
such system has at least fifteen (15
service connections or regularly serves
at least twenty-five (25) individuais.
This term includes {1} any collection,
treatment, storagefand distribution
faciiities under the eontrol of the
operator of the system and used

[Sec. 125.58(0)]
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primarily in connection with the svstem,
and (2] ciny collection or pretreatment
storage facilities not under the control of
the operator of the system which are
used primarily in connection with the
system.

(p) "Publicly owned treatment works"
(POTW) means a treatment works, as
defined in section 212(2) of the Act,
which is owned by a State, municipality
or intermunicipal or interstate agency.

{q) "Saline estuarine waters” means
those semi-enclosed coastal waters
which have a free connection to the
territorial sea, undergo net seaward
exchange with ocean waters, and have
salinities comparable to those of the
ocean. Generally, these waters are near
the mouth of estuaries and have cross-
sectional annual mean salinities greater
than twenty-five (25) paris per thousand.

[r) "Secondary treatment” means the
term as defined in 40 CFR Part 133.

{s) "Shellfish. fish and wildlife" means
any biological population or community
that might be adversely affected by the
applicant's modified discharge.

(t) “Stressed waters™ means those
receiving environments in which an
applicant can demonstrate to the
satisfaction of the Administrator, that
the absence of a balanced, indigenous
population is caused solely by human
perturbations cther than the applicant’s
maodified discharge.

{u) "Toxic pollutants” means thase
substances listed in 40 CFR 401.15.

{v] “Water quality standards” means
applicable water quality standards
which have been approved, left in effect,
or promulgated under section 303 of the
Clean Water Act.

(w} “Zone of initial dilutian" [ZID)
means the region of initial mixing
surrounding or adjacent to the end of the
outfall pipe or diffuser ports, provided
that the ZID may not be larger than
allowed by mixing zone restricticors in
anpiicable water guality standards.

§£125.59 General

{a} Busis for application. An
apphcaticn nnder this Subpart shail be
based on a current, improved, or aliered
discharge info ccean waters or saline
esiUATine waters

i Prohibitions. No section 201(h}
medified permit shall be issned:

{1} Where such issuance would net
assure rompliance with all applicable
regiirements of this Suhpart and Part
122

{2) For the discharge of sewage
sludge: and

1-7-83

{3) where such issuance would
conflict with applicable provisions of
State, local. or other Federal laws or
Executive Orders. This includes
compliance with the Coastal Zone
Management Act of 1972, as amended,
16 U.5.C. 1451 ef seq.; the Endangered
Species Act of 1973, as amended, 18
U.5.C. 1531 et seq.; and Title Il of the
Marine Pratection, Research and
Sanctuaries Act, as amended, 18 U.8.C.
1431 et seq.

(c) Applications. Each applicant for a
modified permit under this Subpart shall
submit an application to EPA signed in
compliiance with 40 CFR 122.6(a}(3)
which shall contain:

{1] A signed, completed NPDES
Application Standard form A, Parts 1, 11,
I

(2) A completed Appiication
Questionnaire;

(3) The following certification:

I certify under penalty of law that I have
personally examined and am familiar with
the information submitted in the attached
document{s) and, based on my inguiry of
those individuals immediately responsibie for
obtaining the information, I am cenvinced
that the information is true, accurate and
correct. T am aware that there are significant
penalties for submitting false information,
including the possibility of fine and
imprisonmert.

(d) Revisions to applications. (1)
POTWs which submitted applications in
accordance with the June 15, 1979,
Regulations [44 FR 34784) may revise
their applications one time following a
tentative decision to propose changes to
treatment levels and/or outfall and
diffuser location and design in
accordance with section 125.59(e}(2)(i);
and

(2) Other applicants may revise their
applications one time foilowing a
tentative decision to propose changes to
treatment levels and/or outfall and
diffuser location and design in
accordance with § 125.59(e)(3)).
Revisions by such applicants which
propose downgrading treatment levels
and/or auifall and dilfuser rmcation and
design must be fusiilied on tha basis of
substantial changes in cire ces
beyond the applicant’'s conira! since the
time of application submission.

(3] Applicants authorized or reguested
to submit additicnal infermatior under
§ 125.59(f} may submit a revisad
application in accordance wiih
§ 125.50(e)(2)(ii] where such additional
information supports changes in
rropesed treatment levels and/or outfall

focation 2nd diffuser desien. The
oppartimity fur such revision shall be in
additicn to the vne-time revision
allowed under § 125.59/d} (1) and (2],

{4) POTWs which revise their
apphications must:

() Modify their NPDES form and
Application Questionnaire as needed to
assure that the informatien filed with
their applicaticn is correct and
complete;

{u) Provide additional analysis and
data as necded to demonstrate
compliance with this subpart;

(iii) Obtain new State determinations
under §§ 125.60{b){21 and 125.63(b); and

(iv) Provide the certification described
in paragraph {c){3) of this section.

(e) Dead!ines ond distribution.

(1) Applications. (i) The original and
one copy of an application must be
submitted to the appropriate EPA
Regional Administrator no later than
Decerher 29, 1982, and one copy to the
Office of Marine Discharge Evaluation,
WH-546, U.S. Environmental Protection
Agency. 401 M St. SW., Washington,
D.C. 20460,

{iiY A copy cf the application must he
provided to the State and interstate
agency(s} authorized to provide
certification/concurrence under
§ 124.53-124.55 on or befere the date of
the application is submitted to EPA.

(2) Revisions to applications.

(i) Applicants desiring to revise their
applications under § 125.59(d) {1) or (2)
must:

(A) Submit ta the appropriate
Regional Administrator a letter of intent
to revise their application and a copy to
the Office of Marine Discharge
Evaluation either within 45 days of the
date of EPA’s tentative decision on their
griginal application. or within 45 days of
promulgaticn of this provision if a
tentative decisinn has alraady been
made, whichever is later. Following
receipt by EPA of a letter of intent,
further EPA proceedings on the tentative
decision under 40 CFR Part 124 will be
stayed.

(B) Submit the revised application as
described for new applications in

§ 125.59{(e)[1) either within one year of
the date of EPA's tentative decision on

their original application or within one
year of promulgation of this provision if
a tentative decision has already been
made, whichever is later.

{ii) Applicants desiring to revise their
applications under § 125.59{d)(3) must
submit the revised application as

[Sec. 125.59(e)(2)(ii))
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described for new applications in

§ 125.59(e)(1) of this section concurrent
with submission of the additional
information under § 125.59(f).

(3] State determination deadline. State
determinations, as required by
§ 125.60(b){2) and § 125.63(b) shall be
filed by the applicant with the
appropriate Regional Administrator, no
later than 90 days after submission of
the application or revision to EPA.
Extensions to this deadline may be
provided by EPA upon request,
However, EPA will not begin review of
the application or revision until a
favorable State determination is
received by EPA.

{}{1) The Administrator may
authorize or request an applicant to
submit additional information bya
specified date not to exceed one year
from the date of authorization or
request.

(2} Applicants seeking authorization
to submit additional information on
current/modified discharge
characteristics, water quality, biological
conditions or oceanographic
characteristics must:

(i} Demonstrate that they made a
diligent effort to provide such
information with their application and
were unable to do so, and

(4i) Submit a plan of study, including a
schedule, for data collection and
submittal of the additional information,
EPA wiill review the plan of study and
may require revisions prior to
authorizing submission of the additional
information.

(2) Decisions on section 301(h]
modifications. (1} The decision to grant
or deny a section 301{h) modification
shall be made by the Administrater and
shall be based on the applicant's
demonstration that it has met all the
requirements of §§ 125.59 through
125.65.

{2) No section 301(h) modified permit
shall be issued until the appropriate
State certification/concurrence is
granted or waived pursvant to § 124.54
or if the State denies certification/
concurrence pursuant to § 124.54.

{3) In the casz of a modification issued
to an applicant in a State administering
an approved permit program under 40
CFR Part 123, the State Director may:

(i) Revoke an existing permit as of the
effective date of the EPA issued section
301{h) modified permit; and

(i1} Cosign the section 301(h) modified
permit, if the Director has indicated an
intent to do s0 in the written
Goncurrence.

(4) Any section 301(h) modified permit
shall:

(i) Be issued in accordance with the
procedures set forth in 40 CFR Part 124,

" except that, because section 301i{h)

permits may only be issued by EPA, the
terms “Administrator or a person
designated by the Administrator” shall
be substituted for the term “Director” as
appropriate; and

(i1) Contain all applicable terms and
conditions set forth in 40 CFR Part 122
and § 125.67,

(5] Appeals of section 301fh)
determinations shall be governed by the
procedures in 40 CFR Part 124.

{6) At the expiration of the section
301(h) modified permit, the POTW
should be prepared to support the
continuation of the modification based
on studies and monitoring performed
during the life of the permit. Upon a
demonstration meeting the statutory
criteria and requirements of this
subpart, the permit may be renewed
under the applicable procedures of 40
CFR Part 124,

§ 12560 Existence of and compliance with
applicable water quality standards.

(&) There must exist a water quality
standard or standards applicable to the
pollutant(s} for which a secticn 301(h)
modified permit is requested, including:

(1) Water quality standards for
biochemical oxygen demand or
dissolved oxygen:

(2} Water quality standards for
suspended solids, turbidity, light
transmission, light scattering or
maintenance of the euphotic-zcne: and

(3) Water quality standards for pH.

{b} The applicant must:

{1) Demonstrate that the modified
discharge will comply with the above
water quality standard(s}; and

{2) Provide & determination signed by
the State or interstate agency{s)
authorized to provide certification under
§§124.53 and 124.54 that the proposed
modified discharge will compiy with
applicable provisions of State law
inclnding applicable water quaiity
standards. This determination shall
include a discussion of the basis for the
conclusion reached.

Environment Repaorter

§ 125,61 Attalnment or maintenance of
water quality which assures protection of
Public water suppiies, the protection and
propagation of a balanced, indigencus
population of shellfish, fish, and wildlife,
andaitows recreational activities.

{a) Physical characteristics of
discharge. (1) The applicant’s outfall
and diffuser must be located and
designed to provide adequate initial
dilution, dispersion and transpart of
wastewatelto meet all applicabie water
quality standards at and beyand the
boundary of the zone of initial dilution:

(i) Buring periods of maximum
stratification and

{11} During other periods when
discharge characteristics, water quality,
biological seasons, or Oceanographic
conditions indicate more critical
situations may exist. ;

{2} Following initial dilution, the
partially diluted wastewater and
Particulates must be transparted and
dispersed so as not to affect water use
aress adversely (including recreational
and fishing areas) and areas of
biological sensitivity.

(b) Impuct of discharge on pubiic
wazer supplies. (1) The applicant's
modified discharge must aliow for the
attainment or maintenance of water
quality which assures protection of
pubiic water supplies.

{2) The applicant's modified discharge
must not:

(i) Prevent a planned or existing
public water supply from being used, or
from continuing to be used, as a public
water supply; or

(i) Have the effect of requiring
treatment over and above that which
would be necessary in the absence of
such discharge in order to comply with
local, and EPA drinking water
standards.

(c) Biological impact of discharge. {1)
The applicants modified discharge must
allow for the attainment or maintenance
of water guality which dssures
proteciion and propagation of &
balanced indeginous population of
shellfish, fish, and wildiife.

(2] A balanced, indigehous population
< shellfish, fish and wildlife must exist:
{i) Immediately beyond the zone of
initial dilution of the applicant's

modified discharge and;

(it} In all other areas beyord the zone
of initial dilution where marine life is
actuaity or potentiaily affected by the
applicant's modified discharge.
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(3} Conditions within the zone of
initia] dilution must not contribute to
extreme adverse biological impacts,
including, but not limited to, the
destruction of distinctive habitats of
limited distribution, the presence of
disease epicenters, or the stimulation of
phytoplankton blocoms which have
adverse effects beyond the zone of
initial dilution.

(4} In addition, for medified
discharges into saline estuarine water:

{i} Benthic populations within the zone
of initial dilution must not differ
substantially from the balanced,
indigenous populations which exist
immediately beyond the boundary of the
zone of initial dilution;

{11) The discharge must not interfere
with estuarine migratory pathways
within the zone of initial dilution; and

{iii) The discharge must not result in
tha acumulation of toxic pollutants or
pesticides at levels which exert adverse
effects on the biota within the zone of
initial dilution.

(d) Impact of dischaige on
recreational activities. (1) The
applicant’s modified discharge must
allow for the attainment or maintenance
of water quality which allows lor
recreational activities beyond the zone
of initial dilution, including, without
limitation, swimming, diving, boating,
fishing, and picnicking and sports
activities along shorelines and beaches.

(2) There must be no Federal, State, or
local resirictions on recreational
activities within the vicinity of the
applicant's modified cutfall unless such
restrictions are rontinely imposed
around sewage outfalis. This exception
shall not apply where the restriction
would be tifted or modified, in whole or
in part, if the applicant were discharging
a secondary treaiment effluent,

{e) Additional requirements for
applications based on improved or
altered discharges. An application for a
section 301(h) modified permit on the
basis of an improved or altered
discharge must include:

{1) A demonstration that such
improvements or alterations have been
thoroughly planned and studied and can
be completed ar implemented
expeditiously;

(2) Detailed analyses projecting
changes in average and maximum
monthly flow rates and composition of
the applicant's discharge which are
expected o result from proposed
improvements or alterations.

(3) The assessements required by
paragraphs {a] through (d} of this section
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hased on its current discharge;

(4) A detailed analysis of how the
applicant’s planned improvements or
alterations will comply with the
requirements of paragraphs (a) through
(d) of this section.

() Stressed waters. if an applicant
believes that its failure to meet the
requirements of paragraphs (a) through
(e] of this section is attributable to
conditions resulting from human
perturbations other than its modified
discharge (including, without limitation,
other municipal or industrial discharges,
nonpoeint source runoff and the
applicant's previous discharges), the
applicant must demonstrate, to the
satisfaction of the Administrator, that its
modified discharge does not or will not:

(1) Contribute to, increase, or
perpetuate such stressed conditions;

{2) Contribute to further degradation
of the biota or water quality if the level
of human perturbation from other
sources increases; and

(3) Retard the recovery of the biota or
water quality if the level of human
perturbation from other sources
decreases.

§ 12562 Establishment of a monitoring
program,

(a} General requirements. (1) The
applicant must:

{i) Have a monitoring program
designed ta provide data to evaluate the
impact of the modified discharge on the
marine biota, demonstrate compliance
with applicable water quality standards,
and measure toxic substances in the
dir charge;

(ii} Describe the sampling techniques,
schedules and locations (incleding
appropriate control sites), analytical
technigues, quality control and
verification procedures to be used in the
monitoring program;

{iii) Demonstrate that it has the
resources necessary to implement the
program upan issuance of the modified
permit and to carry it out for the life of
the modified permit; and

{iv]} Determine the frequency and
extent of the monitoring program taking
into consideration the applicant’s rate of
discharge, quantities of toxic pollutants
discharged, and potentially significant
impacts on receiving water quality,
marine biota, and designated water
uses.

(2) The Administrator may require
revision of the proposed monitoring
program before issuing a modified
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permit and during the term of any
modified permit.

(b) Biological monitoring program.
The biclogical monitoring program for
both small and large applicants shall
provide data adequate to evaluate the
impact of the modified discharge on the
marine biota.

(1) Biclogical monitering shall include
to the extent practicable:

(i) Periedic surveys of the biological
communities and peopulations which are
most likely alfected by the discharge to
enahle comparisons with baseline
conditions described in the application
and verified by sampling at the control
stations/reflerence sites during the
periodic surveys;

{ii) Periodic determinations of the
accumulation of toxic pollutants and
pesticides in organisms and
examinalion of adverse effects, such as
disease, growth abnormalities,
physiclogical stress or death;

(iti) Sampling of sediments in areas of
solids deposition in the vicinity of the
ZID, in other argas of expected impact,
and at appropriate reference sites to
support the water quality and biological
surveys and to measure the
accumulation of toxic pollutants and
peticides; and

{iv) Where the discharge would affect
cammercial or recreational fisheries,
periodic assessments of the conditions
and productivity of fisheries.

[2) Small applicants are not subject o
the requiremen's of paragraph (b}{1)(ii)~
(iv) of this secticn if they discharge at
depths greater than 10 meters and can
demonstrate through a suspended solids
depaosition analysis that there will be
negligible seabed accumulation in the
vicinity of the modified discharge.

(3) For applicants seeking a section
301(h) modified permit based on:

(i) A current discharge, biological
monitoring shall be designed to
demonstrate ongoing compliance with
the requirements of § 125.61(c):

(ii) An improved discharge or altered
discharge other than outfall relocation,
biological monitaring shall provide
baseline data on the current impact of
the discharge and data which
demaonstrate, upon completion of
improvements or alterations, that the
requirements of § 125.61(c] are met: or

{iii) An improved or aitered discharge
involving ougfall relocation, the
biclogical monitoring shall:

(A) Include the current discharge site
until such discharge ceases; and

[Sec. 125.62(b){3)iii)]
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{B) Provide baseline data at the
relocation site to demonstrate the
impact of the discharge and to provide
the basis for demonstrating that
requirements of § 125.61(c] will be met.

(c) Water guality maonitoring program,
The water quality monitoring program
shall to the extent practicable:

(1) Provide adequate data for
evaluating compliance with applicable
water quality standards:

(2) Measure the presence of toxic
pollutants which have been identified or
reasonably may be expected to be
present in the discharge.

(d} Effluent monitoring progrant. In
addition to the requirements of 40 CFR
Part 122, to the extent practicable,
monitoring of the POTW effluent shall
provide quantitative and qualitative
data which measure toxic substances
and pesticides in the effluent and the
effectiveness of the toxics control
program.

§ 12563 Effect of discharge on other
point and nonpoint sources.

(a) No modified discharge may result
in any additional pollution contrel
requirements on any other point or
nonpoint source.

(b) The applicant shall obtain a
determination from the State or
interstate agency(s) having authority to
establish wasteload allocations
indicating whether the applicant’s
discharge will result in an additional
treatment, pollution control, or other
requirement on any other point or
nonpeint sources. The State
determination shall include a discussion
of the basis for its conclusion.

§ 125.64 Toxics control program,

{a) Chemical analysis. (1) The
applicant shall submit at the time of
application a chemical analysis of its
current discharge for all toxic pollutants
and pesticides as defined in § 125.58 {u}
and (m). The analysis shall be
performed on two 24 hour composite
samples (one dry weather and one wet
weather). Applicants may supplement or
substitute chemical analyses if
composition of the supplemental or
substitute samples typifies that which
occurs during dry and wet weather
conditions,

{2) Unless required by the State, this
requirement shall not apply to any small
section 301(h) applicant which certifies
that there are no known or suspected
sources of toxic pollutants or pesticides
and documents the certification with an
industrial user survey as described by
40 CFR 403.8(1)(2).

(b) Kentification of sources. The
applicant shall submit at the time of
application an analysis of the known or
suspected sources of toxic pollutants or
pesticides identified in § 125.64(a). The
applicant shall to the extent practicable
categorize the sources according to
industrial and noaindustrial types.

{c) Industrial pretreatment
requirements. .

(1) An applicant which has known or
suspected industrial sources of toxic
pollutants shall have an approved
pretreatment program, or shall develop
an approved pretreatment program by
July 1, 1983, or the daie established in
their NPDES permit, whichever is
earlier. See, 40 CFR Part 403.

{2) This requirement shall not apply to
any applicant which has no known ar
suspected industrial sources of toxic
pollutants or pesticides and so certifies
to the Administrator.

(3) The pretreatment program or
propesed compliance schedule
submitted by the applicant under this
section shall be subject to revision as
required by the Administrator prior to
issuing any section 301(h) modified
permit and during the term of any such
permit,

{4) Implementation of all existing
pretreatment requirements and
authorities must be maintained through
the period of development of any
additional pretreatment requirements
that may be necessary to comply with
the requirements of this subpart.

{d) Nonindustrial source control
program,

(1) The applicant shall submit a
proposed public education program
designed to minimize the entrance of
nonindustrial toxic pollutants and
pesticides into its POTW(s) which shall
be implemented no later than 18 monthg
after issuance of a 301(h) modified
permit.

(2] The applicant shall also develop
and implement additional nonindustrial
source control programs on the earliest
poasible schedule. This requirement
shall not apply to a small applicant
which certifies that there are no known
or suspected water quality, sediment
accumulation, or biological problems
related to toxic poliutants or pesticides
in its discharge.

{3) The applicant's nonindustrial
source control programs under
paragraph (d)(2] of this section shall
include the following schedules which
are to be implemented no later than 18
months after issuance of a 301(h)
modified permits:

Environment Reporter

(i) A schedule of activities for
identifying nonindustrial sources of
toxic pollutants and pesticides; and

(ii} A schedule for the development
and implementation of cantrol programs,
to the extent practicable, for
nonindustrial sources of toxic pollutants
arid pesticides.

(4) Each proposed nonindustrial
source control program and/or schedule
submitted by the applicant under this
section shall be subject to revision as
determined by the Administrator prior
to issuing any section 301(h} modified
permit and during the term of any such
permit.

§ 125.65 Increase In effluent volume or
amount of poliutants discharged.

(a) No medified discharge may result
in any new or substantially increased
discharges of the pollytant to which the
modification applies above the
discharge specified in the section 301(h)
modified permit.

(b] Where pollutant discharges are
attributable in part to combined sewer-
overflows, the applicant shall minimize
existing overflows and prevent
increases in the amount of pollutants
discharged;

{c) The applicant sh4ll provide
projections of effluent volume and mass
loadings for any pollutants to which the
modification applies in'5 year
increments for the design life of ifs
facility.

§ 12566 |[Reserved)

§ 125,67 Special conditions for section
301{h) modified parmits.

Each section 301(h) modified permit
Issued shall contain, in addition to all
applicable terms and conditions
required by 40 CFR Part 122, the
following:

{a) Effluent limitatioris and mass
loadings which will assure compliance
with tiie requirements of this Subpart;

(b} A scheduie or schedules of
compiiance for:

(1} Pretreatment program development
required by § 125.64(c);:

{2} Nonindustrial toxics control
program required by § 125.64(d}; and

(3] Control of combingd sewer
overflows required by § 125.65.

{c]) Monitoring program requirements
that include:

{1} Biomonitoring requirements of
§ 125.62(b);

(2) Water qualéty requirements of
§ 125.82(c);

{3) Effluent monitoring requirements
of § 125.62(d). '

[Sec. 125.67(c)(3)] 240
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(d) Reporting requirements that
include the results of the monitoring
programs required by paragraph (c) at
such frequency as prescribed in the
approved monitoring program.

Appendix A—~Small Applicant QQuestionnaire
for Modification of Secondary Treatment
Requirements

L Introduction

This questionnaire is to be used by small
applicants for modification of secondary
treatment requirements under section 391(h)
of the Clean Water Act (CWA). A small
applicant has a contribuling population to its
wastewater treatment facility of less than
50,000 and a projected average dry weather
flow of less than 5.0 million gallons per day
{mad. 0.22m% secl [40 CFR 125.58(cl].

The questicnnaire is in two sections, a
general information and basic requirements
section and a technical evaluation section.
Satisfactory completion of this questionnaire
is necessary to enable EPA to determine
whether the applicant's modified discharge
meets the criteria of section 301{h) and EPA
regulations (40 CFR Part 125, Subpart G).

Where applicants diligently try but are
unable to collect and submil all the
informaticn at the time of application, EPA
requires that a plan of study for gathering and
submitting the data be provided with the
application. 40 CFR 125.59(f) states the
procedures governing such post-application
data collection activities,

Most small applicants should be able to
complete the questionnaire tsing available
information, However, small POTWs with
low initial dilution discharging into shallow
waters or waters with poor dispersion and
transport characteristics, discharging near
distinctive and susceptible biological
habitats, or discharging substantial quantities
of toxics should anticipate the need to collect
addiional information and/or conduct
additional aralyses to demonstrate
compliance with section 301(h] criteria. Such
small spplicants are directed to the related
sections in Parts II and I of the large
applicant questionnaire and must answer the
relevant questions of these sections. If there
are questions in this regard, applicants
should contact the appropriate EPA Regional
Oflice for guidance.

Guidance for responding to this
questionnaire is provided by the Revised
Sectivn 301Th) Technical Support Document.
Where avallable information is incomplete
and the applicant needs to collect additional
data during the period it is preparing the
application. EPA encourages the applicant to
consull with EPA prior to data collection and
submission of its application. Such
consultation, particularly if the applicant
provides a plan of study, will help assure that
the proper data are gathered in the most
efficient manner.

I, General Information and Basic Data
flequiremenis
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Applicants should answer all questions;
where your response to a question is “yes”,
“no”,or “not applicable” explain the basis
for your response. Where your answer
indicates that you cannot meet a regulatory
or statutory criterion, discuss why you
believe you gualify for a section 301(h}
variance.

A. Treatment System Description: 1. Are
you epplying for a modification based on a
current discharge, improved discharge, or
altered discharge as defined in 40 CFR
125.587 [40 CFR 125.59(a]]

2. Description of the Treatment/QOutfall
System [40 CFR 125.61(a) and 125.61(e)]

a. Provide detailed descriptiona and
diagrams of the treatment system and outfall
configuration which you propose to satisfy
the requirements of section 301(h] and 40 CFR
Part 125, Subpart G. What is the total
discharge design flow upon which this
application is based?

b. Provide a map showing the geographic
location of the proposed outfali(s] (i.e.,
discharge). What is the latitude and longitude
of the propased ountfall(s)?

c. For a modification based on an improved
or allered discharge, provide a description
and diagram of your current freatment system
and outfall configuration. Include the current
outfall's latitude and longitude if different
from the proposed outfall,

3. Effluent Limitations and Characteristics
[40 CFR 125.60(t) and 125.61(e)(2]]

a. Identify the finai effluent limi:ations for
five-day biochemical oxygen demeard {BOD3),
suspended solids, and pH upon which your
appiicalion for @ modification is based:

BOD3 mg/1
Suspended solids mg/1
pH (range)

b. Provide available data on the following
effluent characteristics for your current
discharge as well as for the modified
discharge if different from the current
discharge:
~Flow (m3/sec): minimum; average dry

weather; average wet weather; maximum;

annual average.

~BOD5 (mg/1) for the following plant flows:
minimum; average dry weather; average
wet weather; maximum; annual average.

—Suspended solids {mg/1) for the following
plant flows: minimum: average dry
weather; average wet weather; maximum;
annual average.

-—Toxic pollutants and pesticides (ug/1}: list
each identified toxic pollutant and
pesticide.

—pH: minimum and maximum.

—Dissolved oxygen (mg/1, prior to
chlorination) for the following plant flows:
minimum; average dry weather; average
wet weather; maximum; annual average.

~—Immediate dissolved oxygen demand {mg/

1).

4. Effluent Volume and Mass Emissions {40
CFR 125.61(e)(2) and 125.85]

a. Provide analyses showing projectiona of
effluent vo]qtme [annual average, m¥ sec) and

Published by THE BUREAU OF NATIONAL AFFAIRS INC., Washingten, D.C. 20037

mass loadings (mt/year) of BODS and
suspended solids for the design life of your
treatment facility in five-year increments. If
the application is based upen an improved or
altered discharge, the projections must be
provided with and without the proposed
improvements or alterations.

b. Provide projections for the end of your
five year permit term for 1) the treatment
facility contributing population and 2) the
average daily total discharge flow for the
maximum month of the dry weather season.

5. Average Daily Industrial Flow {m?/sec}
{40 CFR 125.84] Provide or estimate the
average daily industrial inflow to your
treatment facility for the same time
increments as in question I A. 4, a. above.

6. Combined Sewer Overflows [40 CFR
125.65(b}]

a. Does {will) your collection and treatment
system include coinbined sewer overflows?

b. If yes, provide a description of your plan
for minimizing combined sewer gverflows to
the receiving water.

7. Cutfall/Diffuser Design. Provide
available data on the foilowing for your
current discharge as well as for the modified
discharge, if different from the current
discharge: [40 CFR 125.61(a){1}]

—Diameter and length of the outfall{s)

{meters)

—Diameter and length of the diffuser(s}

[meters)

—Angle(s) of port orientations from
horizontal (degrees)

—Port diameter{s) in meters and the orifice
contraction coefficient(s), if known

—Vertical distance in meters from mear
lower low water [or mean low water)
surface and outfall port(s) centerfine

[meters)
~—Number of ports
-—Port spacing (meters}

—Design flow rate for each port, if multiple
ports are used (m?3/sec)

B. Heceiving Water Description:

1. Are you applying for & modification
based on a discharge to the ocesn or to a
saline estuary (40 CFR 125.58(q))? [40 CFR
125.59{a)]

2. Is your current discharge or medified
discharge to stressed waters? If yes, what are
the pollution sources contributing to the
stress? [40 CFR 125.61(f])

3. Provide a description and available data
on the seasonal circulation patterns in the
vicinity of your current and modified
discharge(s). [40 CFR 125.61{a]]

4. Ambient Water Quality Conditions
During the Period(s) of Maximum
Stratification.

a. Provide available data on the following
in the vicinity of the current discharge
location and for the modified discharge
location if different from the current
discharge: {40 CFR 125.60(b](1]}

i I
-—Dissolved axygen {mg/1)
—SBuspended shlids {(mg/1)
~—Temperature (*C)
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~Salinity (ppt)

~—Transparency (turbidity, percent light
transmittance)

—Other significant parameters {eg. nutrients,
toxic pollutants and pesticides, fecal
coliforms)

b. Are there other periods when receiving

water quality conditions may be more critical

than the peried(s) of maximum stratificatjon?
If s0, describe these other critical periods and
provide the data requested in 4.a. for the
other critical periods. [40 CFR 125.61(=)(1)]

C. Biological Conditions:

1. a. Are distinctive habitats of limited
distribution {such as kelp beds or coral reefs)
located in areas potentially affected by the
modified discharge? [40 CFR 125.51(c)]

b, If yes, provide available information on
types. extent, and lacation of habitats.

2. a. Are commercial or recreational
fisheries located in areas potentially affected
by the modified discharge? [40 CFR 125.61(c)]

b. If yes, provide available information on
types, location, and value of fisheries.

D. State and Federal Laws [40 CFR 125.60]

1. Are there water quality standards
applicable to the following pollzicnts for
which a modification is requested:
~Biochemical oxygen demand or dissolved

oxygen?
~—Suspended solids, turbidity, light

transmission, light scatteriag, or
maintenance of the euphotic zone?
—pH of the receiving water?

2. If yes, what is the water use
classification for your discharge area? What
are the applicable standards for your
discharge area for each of the parameters for
which a modification is requested? Provide a
copy of all applicable water guality
standards or a citation to where they can be
found.

3. Will the modified discharge {40 CFR
125.59(b}(3}}:

—Be consistent with applicable State coastal
zZone management program(s) approved
untler the Coastal Zone Management Act
as amended. 16 U.5.C. 1451 ef s20.? (See, 16
U.5.C. 1456(c]{3)(A))

—Be located in a Merine sanctuary
designated under Title III of the marine
Protection, Research and Sanctuaries Act
{MPR5A) as amended, 16 U.S.C. 1431 et
segq. or in an estuarine sanctuary
designated under the Coastal Zaone
Management Act as amended, 16 U.S.C.
14617 Il located in a marine sanctuary
designated under Title Il of the MPRSA.
attach a copy of any certification or permit
reguired under regulations governing such
marine sanctuary {See. U.S.C. 1432(F(2)).

—~Bn consistent with the Endangrred Species
Act as amended, 16 U.S.C. 1531 ef seq?
Provide ihe names of any threatened or
endargered specios that inhabit or obtain
nutrients from waters that may be affected
by the roditied discharge. (dentify any
critical habitat that mav be affected by the
imosified dischirge and evaluale whether

the modified discharge will affect

threatered or endangered species or

modify a criticai habitat {See, 16 U.5.C.

1536{a)(2}].

4. Are you aware of anv State or Federal
Laws or regulations {other than the Clean
Water Act or the three siatutes identified in
item 3 above) or an Executive Order which is
applicable to your discharge? I ves, provide
sufficient information to demornstrate that
your modified discharge will comply with
such law{s), regulation!s)..or orderis). |40 CFR
125.55(b)(3]|

Il Technical Evaluation

Answers to the following nuestions wil} be
usad to assess the effects of the modified
discharge. The responses will be used by the
State agencys] in their determination {as
requited by 40 CFR 125.60(b)(2) and 125.63{b))
and by EPA in preparing its decision on the
applicant’s request for 4 section 301(h)
variance.

Your answers {o the tfellowing guestions
st be supporied by dutla and responses
from Bectivn Il of this questicnnaire. The
analyses und calculations reguired lickow
must show the input data for all caiculations.
Applicants should answer all questions:
whare your answer to a queshon s “ves”,
“no” or “not applicalie” explain the Davis for
Your response. Where yuir answer indicates
thal you cannot meet a regulatory or
stalutory criterion, discuss why you believe
sou quadify for a variance.

i EPA decides ta check aaloulations i an
application, the formulas and methods
wied in the Revised Section 30ifh)
rical Suppur: Dorement mav be vsed for
thiui purpuse. If applicants use metiods oiher
than those provided in the Teshnical Sur.port
Docsment, such methods must be deseribed
by the applicani.

A. Physical Characteristics of Discharge
(20 CFR 125.61(a}). 1. What is the lowpst
inttial dilution for your current 2nd modh fiad
discharge{s) during 1} tha period{s) of
maximum stratification? and 2} any other
critical periedis) of discharge volume/
compasition. water gquality, biolosical
seasons, or oceanagraphic condiiinns?

%. What are the dimensions of the zone of
initial dilution for your modified discharge{s)?

3. Will there be signiflicant sedimentation of
suspended sulids in the vicinity of the
modified discharge?

B. Complionce with Applicahle Woter
Quality Stondurds: |40 CFR 125.66(b} and
125.61(a)]

1. What is the concentration of dissolved
oxygen immediately following initial dilution
for the period(s) of maximum stratification
and any other critical period(s) of discharge
volume/composition, water quality,
biclogical seasons, or oceanngraphic
conditians?

2. What is the furfield dissolved oxygen
depression and resuliing concentratinn due to
BOD exertion of the wastefield during the

Environment Reparter

period{s] of maximum stratificarion and any
other critical period(s)?

3. What is the increase in receiving water
suspended sutids concentration immediately
follewing initiat dilution of the modified
discharge{s?

4. Does {will) the modificd discharge
eomply with applicable water guality
standards for:

—Dissolved cxygen?
—Suspended solids or surrogate standards?
—pi?

5. Provide the determination required by 40
CFR 12580{0i{2] or, if the dewnrminalion has
not yet bren received, a copy of a letter to the
appropriate agency[s) requesting the required
determination. )

C. Impaget on Puhlic Water Supplies fan
CFR 125 51(b)]:

1. s there a plaoned or existing public
water supply (desalinization facility) intake
in the vicinity of the current or modified
discharge?

2. If yes,

{e) What is the !neation of tha intuke(s)
(latituae and longitude}?

{b) Will the modified discharea(s) prevent
use of the intakels] for public water supply?
ic} Will the modified discharge(s) cause

increased treatment requirements for the
public waler suppiyis) to'meet locat, Stats,
4nd EPA drinking water standards?

D. Biological impoct of Discharge 140 CFR
12363} '

1. Does {wili) a balancad indigenous
popuiation of shellfish, fish. and wildlite
exist

{a) immediately havond the ZIDof the
current ard moditied discharge(s)?

(5} In all other areas beyond ihe 2150 where
marine life is actuaily or patentizily affected
by tie current end modified d; hargalsi?

2. Have distinctive habitete of limited
distr.bution bren impacted adversely hy the
current discharaes and will such habitats be
1wind adversely by thi modified

3. Have commercial or recreational
fisheries beon irnacted sdversely [eg.,
. restrictions, closures, or mass
merial:ites) by the current discharge and will
they be anpacted adversely by the modified
discharge?

4. For discharges inte saline estuarine
waters: |40 CFR 125.61{c){4])

(<) Does or wili the current or mod:ified
dircharge cause substantin! differences in the
benthic pepulation with the ZID and beyond
the 2117 :

{hi Does or will the cutrent or moditied
discharge interfere with migratory pathways
within the ZID?

{c] es or will the current or modified
dischiarae resalt in bisaccumulation of toxic
pollutants or pesticides at levels which exert
adverse effecis on the biota within the ZID?

5 Forimproved gischarges, wiil the
proposed improved discharge{s] comply with
the requirements of%n CFR 125.61(a) through
125.61(di? [40 CFR 125.61(a)}.
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6. For altered discharge(s), will the altered
discharge{s} cemply with the requirements aof
40 CFR 125.61(a) through 125.61(d)? (40 CFR
125.61(e]]

7. If your carrent discharge is to stressed
waters, does or will your current or modified
discharge: [40 CFR 125.61{0)|

(a) Contribuie to, increase. or perpetuate
such stressed condition?

[b) Contribute to further degradation of the
birta or water qualtiy if the level of buman
perturbation from other sources increases?

[c) Retard the recovery of the biota or
water quality if human perturbation from
other sources decreases?

E. Impacis of Discharge on Recreational
Activities: (40 CFR 123.61(d]|

1. Describe the existing or potential
recreaticnal activities likely to be atfected by
the modified discharge{s) beyond the zone of
initiel dilution.

2. What are the existing and potential
impacts of the madified discharge(s) on
recreational activities? Your answer should
include, but not be limited to. a discussion of
fecat eoliforms.

3. A thete uny Federal. State or local
restrictions on recreational activities in the
vicinily of the modified discharge(s)? If yes,
desceibe the restrictions and provide
citutions lu svailable references.

4. [f recreational restrictions exist, would
such restrictions Le lifted or modified if vou
were discharging a sgcondary treatment
efflluent?

F. Establishment of o Meooiworing Program
(40 CFR 125.62}):

{11 Describe the biological, water gaality,
and zifluent monitoring programs which you
propose to meet the criteris of 40 CFR 123.62.

12} Describe the sampling techniques,
schedules, #nd lesalions, analytical
techiniques, guality contrel and verification
procedures to be ased.

{3) Describe the persopne! and financial
resources availahie fo implement the
monitoring programs ugon issuance of 4
madified permit and 1o carry it out for the iife
of the modified permit.

G Effect of Dischorge on Other Point and
Nenpoint Sovirces: {40 CFR 125.63).

1. Does (wili) your modified dischurge{s)
ceunse additinnal treatment or control
requirements for any other point or ncapaint
pollution soarca(s)?

2. Provide the determination requirerdt hy 40
CFR 125.63!ky or, if the determination has not
yet been received. 2 copy of & letter to the
appropriate agency{s! requesting the required
determination.

H. Toxics Caitrof Program (40 CFR 125.64)

1. a. Do you bave any known or suspacted
industrial sources of toxic pollutan's snd
pesticides?

b. If no, provide the certifivation reguired
Ly 20 CFR 125.64(a)2).

c. If ves, provide the results of wet and dry
wenther effluent analyses for toxic pellutants
and pesticides.

1-7-83

d. Provide an analysis of known or
suspected industrial sources of taxic
pollutants and pesticides identified in {1}|c)
above.

2. Do you have an approved industrial
pretreatment program?

a. If yes, provide the date of EPA approval.

b. If no, and if required by 40 CFR Part 403
te have an industrial pretreatment program,
pravide a proposed schedule for development
and implementation of your industrial
pretreatment program to meet the
requirements of 40 CFR Pact 403.

3. Describe the puhlic education program
you propose 10 rinimize the entrance of
nonindusirial toxic pollutants and pesticides
into your treatment system,

4. a. Are there any known or suspected
witter guality, sediment accumulation, or
biological problems related to toxic
pollutants or pesticides from your modified
discharge(s)?

b. If no, provide the certification required
by 40 CFR 125.64(d)(2) together with
available supporting daola.

¢. If yes, provide a schedule for
development and imglementation of
nenindustrial toxics control programs to meet
the reguirements of 40 CFR 125.84{d)(3).

Appendix B—Large Applicant Questionnaire
for Modification uf Secondaty Treatment
Requirements

I Introduction

This gquestionnaire is to be used by large
applicants for medificetien of secondary
treatment requirements under section 301(k)
of the Clean Waler Act {CWA). A large
appiicant has a poputation contributing to its
wasiewater trealment facility of at least
50.000 or a projected aversge dry weather
flow of its discharge of at least 5.0 miilion
gallons per day {mgd, 0.22 m*/seci {40 CFR
125.539(c)1.

The questicnnaize is in two seclions, a
general information and basic reguirements
section and a technicai evaluation seciion.
Satisfactory campletion of tiis questicinaice
is necussary o enable EPA o deterimine
whisther the applicant’s medified discharge
meets the criteria of section J0ih) and EPA
regulations (40 CFR Pail 123, Subpart GI.

Whore appiicanis diligenily oy but ue
unabile to callest and suboit all the
infarmsticn ul the time of ap i
revuires that a plan of siudy for gathering and
submitt i ovided with the
applic n 125.55(1) states the
procedures severnung such poat-pnplication
dara solection satiyities.

Gonlance for respoading to the questions is
provided by tie Revised Section 361{)
Technizal Support Decumont Where
available information is incorr plote and the
aoplicant uesds lo collest add:tiona! data
during the period it is preparing the
aprbcation, EPA encourages the spplicant ta
cousult with EBA prior to data collerting and
submission of its application, Hach
vonsultetion, particulasly if the applicant

provides a plan of study, will help assure that
the proper data are gathered in the most
efficient manner. :

It. Gereral Liformation and Basic Data
Requirements

Applicants should answer all gnestions;
where your response to a question is "yes”,
“na”, or “not applicable” explain the basia
for your response. Where your answer
indicates that you cannct meet a regulatory
or statutory criterion, discuss why you
aelieve you qualify for a section 301{h)
variance.

A. Treatment System Description: 1. Are
you applying for a modification based on a
current discharge. improved discharge, or
altered discharge as defined in 40 CFR
125.58? {40 CFR 125.59(a}]

2. Description of the Treatment/Ouifall
System [40 CFR 125.61{a] and 125.61(e]]

a. Provide detaiied descriptions and
diagrams of the treatment system and outfall
configuration which you propose to satisfy
the requirements of section 301{h} and 4G CFR
Part 125, Subpart G. What is the tolal
discharge design flow upon which this
application is based?

L. Provide a map showing the gecgraphic
location of the preposcd oalfall{s] {ie.,
discharge). What is the latitude and longitude
cf the proposed outfall(s)?

¢. For a modsficaticn based on an improved
cr altered discharga, pruvide a description
and dfagram of your current treatment system
and outfall configuration. Include the current
mutfall's iatitude and longitede, if different
from the propored outfell

3. Elfluent Lim:tations end Characteristics
{40 CFR 125,605} and 125.61(ej(2}]

&. 1denify the final efliuent lirnitations for
five-dav biochemizal oxygen demand {(LOD5).
suspended solicis. and pH upon which your
application for a i feation is based:

BONS —— mu/1

Suspended aclids

pH {rungel

b. Provide dats on the following elfluent
characteristios for your current discharge as
weoil as tor the medified discharge it different
fromi the current (lischarge:

Flaw [msec) mininum; averisqe dry
wiher; average wet weather annual
average; maximuon.

BOD3 {mg/flj for the following plail Eaws:
minimeurn: average dry wezlhen averige wet
waather maximum: anndal average.

S aded solids {mg/l) for the Toilowing
piant tlows: minimuny averdge ary weather,
average wel weathsr maxarem, annual
averige.

gl 1

dutails sed pesticides fug /) list
each wdentified tuxic poils i pesticide,
oH: minimum and toaximuaia,
THssolved onvygen (malh BHGE W
chiorination fot the foilowing plant Mows:
minimury averegs doy weather avirsge wet

wearher; maxifum: apnnal avecage.
I nediate dipsalved oxvgen demand

(rmgf )
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4. Fflueat Volnme and Mass Emissious 40
CFR 125.61{e}[2) znd 125.65)

a. Provide detailed analyses showing
projectiens of effluent volume {annual
aversze, m*sec) and mass loadings [mt/
yauri of BODS amd suspended sohds for the
design bife of your teatment facility in five-
ysar igcrements. If the application is based
Lpon an improved or altered discharge, the
projections must be provided with and
withuut the proposed improvements or
alterations.

b. Trovide projections for the end of your
five year permit term for 1) the treatment
feciiity contributing population and 2] the
average daily total discharge fow for the
maximum month of the dry weather season.

5. Average Daily Industrial Flow {m?/sec)
[40 CFR 125.64) Provide or estimate the

average daily industrial jnflow to your
treatment facility for the same time
increments as in question II. A. 4. a. above,

6. Combined Sewer Overflows {40 CFR
125.65(h)|

a. Does (will) your collection and treatment
system include combined sewer overflows?

b. If yes. provide a description of your plan
for mtinimizing combined sewer overflows o
the receiving water.

7. Cutfall/Diffuser Design. Provide the
following data for your current dischurge as
weil as for the modified discharge. if different
from the current discharge: [40 CI'R
125.51(a)(1)|

Diameter and length of the oulfall(s)
[melers)

Dianieter and length of the diffuser(s)
(meters}

Angie(s) of poct orientations from
torizonisl [degrees)

Port diameter{s) in meters and the orifice
contraction: coelficient(s). if known.

Vertical distance in meters feom mean
lower low water [cr mean low waler) surface
and outfall port(s} centeriine {meters)

Number of ports

Purt spacing {meters)

Design flow rate fur each port. if multijle
ports are used (m?/sec)

B fleceiving Warer Description: 1. Are you
applying for a moditication hased on a
discharge to the ocean oc io a saline estuary
(40 CFK 125585117 [40 CFR 125.53(a)]

Z. Iz your current dischargz or modified
discharge to stiessed waters? If yes. whai are
thz poifution sources contributing to the
strees? [10 CFR 125.01(0)]

3. Provide a description and data on the
seasonai circulaticn patterns in the vicinity of
your current and modified discherge[s), [40
CEFR 125.61(a)|

4. Oceancgraphic Conditinns in the Vicinity
of the Cuirent and Propaced Modified
Dischacge{s).

Provide data on the Iollgw ing: 149 CFR
i25.61{a}]

Lowest ten percentile current speed {m/
s6a0)

Predominant current speed (m/sec} and
direction ftrue) during the four seasons

Periud(s) of maximum strstification
[months}

Pericd!s) of natural upwelling events
(duration and frequency, months)

Density profiles during period(s] of
maximum stratification

5. Ambient Water Quality Canditions
During the Period(s) of Maximum
Stratification: at the zone of initial dilution
[ZID) boundary, at other areas of potential
impact, and at control stations: [40 CFR
125.61(a)(2])

a. Provide profiles (with denth} on the
following for the current discharge location
and for the modified discharge location, if
different from the current discharge:

BODS5 [(mg/1)

Dissolved oxyeen {mg/l)

Suspended solids {mg/1)

pHl

Temperature [°C)

Salinity [ppt)

Transparency {turbidity. percent light
transmittance)

Other significant parameters {e.g.,
nutrients, toxic pollutants and pesticides,
fecal coliforms)

b. Are there other periods when receiving
water quality conditions may be more critical
than the period(s) of maximum stratification?
If so, describe these other critical periods and
provide the data requested in 5.a. for the
other critical period({s). [40 CFR 12551 [a}(1)]

6. Provide data on steady state sediment
dissolved oxygen demand and dissolved
oxygen demand due to resuspension of
sedimenty {n the vicinity of your current and
modified discharge(s) (mg/l/day).

C. Biolegical Conditions: 1. Provide a
detailed description of representative
biological community (eg, plankton,
macroberthos, demersal fish. etc) in the
vicinity of vour current and medified
discharge(s): within the ZID, at the ZID
boundary. at other araas of petential,
discharge-related impacl, and at reference
{control) siteg. Community characteristics to
be described shall include (but not be limited
to) species composition: ahundance;
dominance and diversity; spatial/temporal
distribution; growth and reproduction;
disease frequency: traphic structure and
productivity patterns: presence of
oppoartunistic spacies: bioaccumulation of
toxic materials: and the gecurrence of mass
mortalities,

2. a. Are distinctive habitats of limited
distribution (such as kelp beds or coral reefs)
located in areas potentially affected by the
modified discharge? 149 CFR 125.61(c)]

b. If yes, pravide information on type,
extent, and location of hahitats,

3. a. Are commercial or recreational
fisheties located iz areqs potentially affected
by the discharge? |30 CFR 125.61(c)}

Environment Reporter

b. If yes, provide information on types,
location, and value of fisheries.

D. State and Federal Laws [40 CFR 125.60]

1. Are there waler quality standards
applicable to the following pollutanis for
which a modification is requested:

Biochemical oxygen demand or dissolved
oxygen?

Suspended solids, turbidity, light
transmission, light scattering, or maintenance
of the euphotic zone?

pH of the receiving watar?

2. If yes, what is the water use
classification for your discharge area? What
are the applicable standards for your
discharge area for each of the parameters for
which a modification is requested? Provide a
copy of all applicable water quality
standards or 4 citation to where they can be
found.

3. Will the modified discharge: |40 CFR
125.59(b)(3)] .

Be consistent with appligable State coastal
zone management programi(s) approved
under the Coastal Zone Management Act as
amended, 16 U.5.C. 1451 er seq.? (Ses, 16
U.S.C. 1458(c)(3){A))

Be located in a marine sanctuary
designated under Title Il of the Marine
Protection. Research and Sanctuaries Act
{MPRSA) as amended, 16 J.5.C. 1431 ¢ seq.
or in an“estuarine sanctuary designated under
the Coastal Zone Management Act as
amended, 16 U.5.C. 14617 If located in &
marine sanctuary designated under Title I
of the MPRSA, attach a cogy of any
certification or permit required under
regulations governing such marine sanctuary
(See, 16 US.C, 1432(R(2)).

Be consistent with the Endangered Species
Act as amended, 16 U.5.C. 1521 o¢ seq.?
Provide the riames of any threatened or
endangered species that inhabit or obtain
nutrients from waters that may be affected by
the modified discharge. Identify any critical
habitat that may be affected by the modified
discharge and evaluate whether the modified
discharge will affect threatened or
endangered species or modify a critical
habitat (See, 16 1.8.C. 1536(a){2}}.

4. Are you aware of any State or Federal
Laws or regulations (other than the Clean
Water Act or the three statutes identified in
item 3 above) or an Executive Crder which ig
applicable to your discharge? If yes, provide
sufficient information to demonstrate that
Your modified discharge will comply with
such law(s), regulations, or order(s). [40 CFR
125.59{b)(3)) :

I, Technical Evaluation

Answers to the following questions will be
used to assess the effects of the modified
discharge. The responses will be used by the
State agency(s) in gheir determination (as
required by 40 CFR $25.60{b}(2) and

[Appendix B]
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125.63(b}), and by EPA in preparing its
decision on the applicant's request for a
section 301(h) variance.

Your answers to the following questions
must be supported by data and responses
from Section 11 of this questionnaire, The
analyses and calculations required below
must show the input data for all calculations,
Applicants should answer all questions;
where your answer to a question is "yes”,
“'no”, or “not applicable”, explain the basis
for your response. Where your answer
indicates that you cannot meet a regulatory
or statutory criterion, discuss why you
believe you qualify for a variance.

I EPA decides to check calculations in an
application, the formulas and methods
provided in the Revised Section 301(h)
Technical Support Document may be used for
that purpose. If applicants use methods other
than those proyided in the Technical Support
Document, such methods must be described
by the applicant.

A. Physical Characteristics of Discharge
[40 CFR 125.81(a)}- 1. What is the critical
initial dilution for your current and modified
discharge(s) during 1) the period(s) of
maximum stratification? and 2) any other
critical period(s) of discharge volume/
composition, water quality, biological
seasons, or ogeanographic conditions?

2, What are the dimensions of the zone of
initjal dilution for your modified discharge(s)?

3. What are the effects of ambient currents
and stratification on dispersion and transport
of the discharge plume/wastefield?

4. Sedimentation of suspended solids.

a. What fraction of the modified
discharge's suspended solids will eccumulate
within ihe vicinity of the modified discharge?

b. What are the calculated area(s) and
rate(s] of sediment accumulation within the
vicinity of the modified discharge{s) (g/m?/
yr)?

c. What is the fate of settleable solids
transported beyond the calculated sediment
accumulation area?

B. Complianece with Applicable Water
Quality Standards [40 CFR 125.60(b) and
125.61(a)]:

1. What is the concentration of dissclved
oxygen immediately following initial dilution
for the perind(s) of maximuem stratification
and any other critical period(s) of dischargs
volume/composition, water quality,
biological seasons, or oceanographic
conditions?

2. What is the farfield dissoived oxvgen
depression and resulting concentration due to
BOD exertion of the wastefield during the
period[s} of maximum stratification and any
other critical period(s)?

3. What are the dissolved oxygen .
depressions and concentrationa due to steady
sediment demand and resuspension of
sediments?

4, What is the increase in receiving water
suspended solids concentration immediately
following initial dilutien of the modified
discharge(s)?
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5. What is the change in receiving water pH
immediately following initial dilution of the
modified discharge(s)?

8. Does (will) the modified discharge
comply with applicable water quality
standards for:

Dissolved oxygen?

Suspended solids or aurrogate standards?

pH?

7. Provide the determination required by 40
CFR 125.60(b)(2] or. if the determination has
not yet been received, a copy of a letter to the
appropriate agency(s) requesting the required
determination.

C. Impact on Public Water Suppfies [40
CFR 125.61(b)].

1. Is there a planned or existing public
water supply (desalinization facility) intake
in the vicinity of the current or modified
discharge?

2, If yes,

a. What is the lacation of the intake(s)
{latitude and longitude)?

b. Will the modified discharge({s) prevent
use of the intake(s) for public water supply?

c. Will the modified discharge(s) cause
increased treatment requirements for the
public water supply(s) to meet local, State,
and EPA drinking water standards?

D. Biolegical Impact of Discharge [40 CFR
125.61(c)|:

1. Does (will) a balanced indigenous
population of shellfish, fish, and wildlife
exist:

&. Immediately beyond the ZID of the
current and modified discharge(s)?

b, In all other areas beyond the ZID where
marine life is actually or potentially affected
by the current and modified discharge(s)?

2, Have distinctive habitats of limited
distribution been impacted adversely by the
current discharge and will such habitats be
impacted adversely by the modified
discharge?

3. Have commercial or recreational
fisheries been impacted adversely by the
current discharge (e.g., warnings, resirictions,
closures, or mass mortalities) or will they be
impacted adversely by the modified
discharge?

4. Does the current or modified discharge
cause the following within or beyond the ZID:
[40 CFR 125.61(c)(3)]

4. Mass mortality of fiches or invertebrates
due to oxygen depletion, high concentrations
of toxics or other conditions?

b. An increased incidence of disease in
marine organisms?

c. An abnormal body burden of any toxic
material in marine organisms?

d. Any other extreme. adverse biological
impacts?

5. For discharges into saline estuarine
walers: {40 CFR 125.61(c)(4]]

a. Does or will the current or madified
discharge cause subslantizl differences in the
benthic populatien within the ZID and
beyond the ZID?

b. Does or will the current or modified
discharge interfere with migratory pathways
within the ZID?

c. Does or will the current or madified
discharge result in bioaccumulation of toxic
pollutanta or pesticides at levels which exert
adverse effects on the biota within the ZID?

6. For improved discharges, will the
proposed improved discharge(s) comply with
the requirements of 40-CFR 125.61(a) through
125.61(d)? {40 CFR 125.51(e))

7. For altered discharge(s), will the altered
discharge(s) comply with the requirements of
40 CFR 125.61(a) through 125.61{d)? [40 CFR
125.61(e]]

8. If your current discharge is 10 stressed
waters, does or will your current or modified
discharges: [40 CFR 125.61(f))

a. Contribute to, increase, or perpetuate
such stressed condition?

b. Contribute to further degradation of the
biota or water quality if the level of human
perturbation from other sources increases?

c. Retard the recovery of the biota or water
quality if human perturbation from other
sources decreases?

E. Impacts of Discharge on Recreational
Activities [40 CFR 125.61(d)]:

1. Describe the existing or potential
recreational activities likely to be affected by
the modified discharge(s) beyond the zone of
initial dilution,

2. What are the existing and potential
impacts of the modified discharge(s) on
recreational activities? Your answer should
include, but not be limited to, a discussion of
fecal coliforms.

3. Are there any Federal, State or local
restrictions on recreational activities in the
vicinity of the modified discharge(s)? If yes,
describe the restrictions and provide
citations to available references,

4. If recreational restrictions exist, would
such restrictions be lifted or modified if you
were discharging a secondary treatment
effluent?

F. Establishment of a Moniftoring Program
{40 CFR 125.62):

1. Describe the biological, water quality,
and efiluent monitoring programs which you
propose to meet the criteria of 40 CFR 125,62,

2. Describe the sampling techniques,
schedules. and locations, analytical
techniques. guality control and verification
procedures to be used,

3. Describe the personnel and financial
resources available to implement the
monitoring programs uporn issuance of a
modified permit and to carry it out for the life
of the modified permit,

G. Effect of Discharge on Other Point and
Nonpoint Seurces (40 CFR 125.63):

1. Does (will] your modified discharge{s)
cause additional treatment ar control
requirements for any other point or ronpoint
pollution soyrce(s}?

2 Provide‘the determination required by 40
CFR 125.63(b) or, if the determination has not
yel been received, a copy of a letter to the
appropriate agency(s) requesting the required
determination.

[Appendix B]
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H. Toxics Control Program (40 CFR 125,64):

1. a. Do you have any known or suspected
industrial sources of toxic pollutants or
pesticides?

b. If no, provide the certification required
by 40 CFR 125.84(c)(2].

2. Provide the results of wet and dry

weather effluent analyses for toxic pollutants -

and pesticides as required by 40 CFR
125.84(a)(1).

3. Provide an analysis of known or
suspected indusirial sources of toxic
pollutants and pesticides identified in 2,
above,

4. Do you have an approved industrial
pretreatment program?

a. If yes, provide the date of EPA approval.

b. H no, and if required by 40 CFR Part 403
to have an industrial pretreatment program,
provide a proposed schedule for development
and implementation of your industrial
pretreatment program to meet the
requirements of 40 CFR Part 403.

5. Describe the public education program
you propose to minimize the entrance of
nonindustrial toxic pollutants and pesticides
into your treatment system.

8. Provide a schedule for development and
implementation of a nonindustrial toxics
contral program to meet the reguirements of
40 CFR 125.64(d}(3).

(Approved by the Office of Management
and Budget under control number
2000-0427)

[125.67{d) {Appendices A and B) amend-
ed by 48 FR 31404, July 8, 1983]

Subpart H—Criteria for Determining
Alternative Effluent Limitations Under
Section 316{a) of the Act

§ 12570 Purpose and scope.

Section 316{a) of the Act provides
that:
“With respect to any point source

otherwise subject to the provisions of section
301 or section 308 of this Act, whenever the

owner or operator of any such source, after
opportunity for public hearing, can
demonstrate to the satisfaction of the
Administrator (or, if appropriate, the State)
that any effluent limitation proposed for the
control of the thermal component of any
discharge from such source will require
effluent limitations more stringent than
hecessary to assure the projection [sicj and
propagation of a balanced, indigenous
population of shellfish, fish and wildlife in
and on the body of water into-which the
discharge is to be made, the Administrator
{or, if appropriate, the State) may impose an
effluent limitation under such sections on
such plant, with respect ta the thermal
component of such discharge {taking into
account the interaction of such thermal
component with other pollutants), that will
assure the protection and propagation of a
balanced itdigenous population of shellfish,
fish and wiidlife in and on that body of
water."

This Subpart describes the factors,
criteria and standards for the
establishment of alternative thermal
effluent limitations under section 316{a)
of the Act in permits issued under
section 402(a) of the Act,

§125.71 Definitiona.

For the purpose of this Subpart:

(a) “Alternative effluent limitations"
means all effluent limitations or
standgrds of performance for the control
of the thermal component of anv dis-
charge which are established under sectian
3l6(a) and this Subpart.

(b) "Representative important
species” means species which are
representative, in terms of their
biological needs, of a balanced,
indigenous community of shellfish, fish
and wildlife in the body of waler into-
which a discharge of heat is made.

(c) The term “balanced, indigenous
community” is synonymous with the
term “balanced, indigenous population”

Environment Reporter

in the Act and means a biotic
community typically characterized by
diversity, the capacity to sustain itself
through cyclic #easonal changes,
presence of necessary food chain
species and by a lack of domination by
pollution tolerant species. Such a
community may include historically
non-native species introduced in-
connection with a program of wildlife
management and species whose
presence or abundamce results from
substantial, irreversible environmental
modifications. Normally, however, such
& community will not include species
whose presence or abundance is
atiributable to the introduction of
pollutants that will be eliminated by
compliance by all sources with section
301{b}(2} of the Act; and may not include
species whose presence or abundance is
attributable to alternative effluent
limitations imposed pursuant to section
316(al.

§ 125.72 ‘Early screening of applications
for section 316(a) varlances.

(a) Any initial application for a
gection 316{a) variance shall include the
following early screening information:

(1) A description of the alternative
effluent limitation requested:

(2) A general description of the
method by which the discharger
proposes to demonstrata that the
otherwise applicable thermal discharge
effluent limitations are more stringent
than necessary;

(3) A general description of the type of
data, studies, experiments and other
information which the discharger
intends ta submit for the demonstration;
and

(4) Such data and information as may
be available to assist thd Director in

~

[Sec. 125.72(a)(4)]
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selecting the appropriate representative
important species.

{b) After submitting the early
scre¢ning information under paragraph
(a), the discharger shall consult with the
Director at the earliest practicable time
{but not later than 30 days after the
application is filed) to discuss the

diacharger’s early screening information.

Within 60 days aftet the application is
filed, the discharger shall submit for the
Director's approval a detailed plan of
study which the discharger will
undertake to support its section 316[a})
demonstration. The discharger shali
specify the nature and extent of the
following type of information to be
included in the plan of study: biolegical,
hydrographical and metecrological data;
physical monitoring data; engineering or
diffusion models; laboratory studies;
representative important species; and
other relevant information. In selecting
representative important species,
special consideration shall be given to
species mentioned in applicable water
quality standards. After the discharger
submits its detailed plan of study, the
Director shall either approve the plan or
specify any necessary revisions to the
plan. The discharger shall provide any
additional information or studies which
the Director subsequently determines
necessary to support the demonstration,
ineluding such studies or inspections as
may be necessary to select
representative important species. The
discharger may provide any additional
information or studies which the
discharger feels are appropriate to
support the demonstration,

{c) Any application for the renewal of
a section 316[a} variance shall include
only such information described in
paragraphs (a) and (b} of this section
and § 124.73(c)(1) as the Director
requests within 60 days after receipt of
the permit application.

{d} The Director shall prompty notify
the Secretary of Commerce and the
Secretary of the Interior, and any
affected State of the filing of the request
and shall consider any timely
recommendations they submit.

(e] In making the demonstration the
discharger shall consider any
information or guidance published by
EPA to assist in making such
demonstrations.

(f) If an applicant desires a ruling on a
section 316{a) application before the
ruling on any other necessary permit
terms and conditions, (as provided by
§ 124.65), it shall so request upon filing
its application under paragraph fa] of
this section. This request shall be
granted or denied at the discretion of the
Director.
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[Note.—At the expiration of the permit, any
discharger holding a section 316(a} variance
should be prepared to support the
continuation of the variance with studies
based on the discharger's actual operation
experience.]

§ 125.73 Criterla and standards tor the
determination of alternative effluent
limitations under section 316(a).

(a) Thermal discharge-effluent
limitations or standards established in
permits may be less stringent than those
required by applicable standards and
limitations if the discharger
demonstrates to the satisfaction of the
director that such effluent limitations
are more stringent than necessary to
assure the protection and propagation of
a balanced, indigenous ecmmunity of
shellfish, fish and wildlife in and on the
body of water into which the discharge
is made. This demonstration munst show
that the alternative effluent limitation
desired by the discharger, considering
the cumulative impact of its thermal
discharge together with all other .
significant impacts on the species
affected, will assure the protection and
propagation of a balanced indigenous
community of shellfish, fish and wildlife
in and on the body of water into which
the discharge is to be made.

(b) In determining whether or not the
protection and propagation of the
affected species will be assured, the
Director may consider any information
contained or referenced in any
applicable thermal water quality criteria
and thermal water quality information
published by the Administrator under
section 304{a) of the Act, or any other
information he deems relevant.

(c}{1) Existing dischargers may base
their demonstration upon the absence of
prior appreciable harm in lieu of
predictive studies. Any such
demonstrations shall show:

(i) That no appreciable harm has
resulied from the normal component of
the discharge (taking into account the
interaction of such thermal component
with other pollutants and the additive
effect of other thermal sources to a
balanced, indigenous community of
shellfish, fish and wildlife in and on the
body of water into which the discharge
has been made: or

(ii} That despite the occurrence of
such previous harm, the desired
alternative effluent limitations (or
appropriate modifications thereof) will
nevertheless assure the protection and
propagation of a balanced, indigenous
community of shellfish, fish and wildlife
in and on the body of water into which
the discharge is made.
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{2) In determining whether or not pricr
appreciable harm has occurred. the
Director shall consider the length of time
in which the applicant has been
discharging and the nature of the
discharge.

Subpart I—Criterta Appficable to
Cooling Water Intake Structures Under
Section 316(b) of the Act [Reserved]

Subpart J—Criteria for Extending )
Compliance Dates Under Section 301(i)
of the Act

§ 125.90 Purpose and scope.

Under sections 301(i){1) and (2] of the
Acl, extensions of the 1977 statutory
deadline for compliance with certain
treatment requirements may be granted
by the Director through permit issuance
or medification. This Subpart
establishes criteria for granting these
extensions and the methad for
incorporating these extensions into
permits issued under section 402{a) of
the Act.

& 12591 Definition.

For purposes of this Subpart, “construc-
tion” includes any one of the following
preliminary planning to determine the fea-
sibility of treatment works; engineering,
architectural, legal fiscal, or economic in-
vestigations or studies, surveys, designs,
plans, working drawings, specifications,
procedures, or other necessary actions,
erection, building, acquisition, alteration,
remodeling, improvement, or extension of
treatment works, or the inspection or su- ~
pervision of any of the foregoing items
provided that completion of the facility
and attainment of operational level by no
later than July 1, 1983, is a reasonable
expectation.

% 125.92 Requests {or permit modification
and Issuance under section 301(iX1) of the
Act.

Any owner or operator of a publicly
owned tréatment works (POTW) that
requires cdnstruction to achieve
limitations under seclions 301(b}(1)(B] or
301(b}(1)(C] of the Act may request
modification or issuance of a permit
extending the date for compliance with
these limitations in accordance with the
provisions of §122.21{m).

[125.92 amended by 48 FR 14153, April
1, 1983]
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§ 125.93 Criteria for permit riodification
and issyance under section 301(i}1) of the
Act.

No request for a permit modification
or issuance under section 301(i)(1] shall
be granted unless the Director finds that
the POTW requires construction to
achieve limitations under sections
301{b)(1)(B) or 301(b}{1){C) of the Act
and did not complete construction for
either of the following reasons:

{a) The issuance of a notice to
proceed under a construction contract
for any segment of Step 3 project work
(or if notice to proceed is not required,
the execution of the construction
contract] occurred before July 1, 1977,
but construction could not physically be
completed by July 1, 1977, despite all
expeditious efforts of the POTW (sce
initiation of construction as defined in
40 CFR § 35.905 for Step 3); or

{b) Federal financial assistance was
not available, or was not available in
time for construction required 1o achieve
these limitations, and the POTW did not
in any significant way contribute to this
unavailability or delay.

§125.54 Permit terms and conditions
under section 301{i){1) of the Act.

(a} All permits modified or issued by
the Director under section 301(i)(1) of
the Act shall contain at a minimum the
fallowing permit terms and conditions:

(1) the shortest reasonable schedule of
compliance for achievement of
limitations under sections 301(b}{1) (B]
and [C} but in no event later than July 1,
1983. This schedule shall be based upon
the earliest date that Federal financial
assistance will be available and
construction can be completed and on
any additional information submitted by
the POTW or otherwise available.

(i} When a facility plan has been
approved in accordance with 40 CFR 35,
Subpart E, this schedule shall contain
dates certain for the completion of
actions leading toward the attainment of
statutory treatment limitations.

(ii} When the POTW has not
completed Step 1 of the construction
grants process in accordance with 40
CFR 35, Subpart E, this schedule shall
contain a date certain for the
submission of a facility plan [completion
of Step 1) upon which date the permit
should be set to expire. In this case, in
order to assure compliance by the
POTW by July 1, 1983, the following
requirements must be met:

(A) Certification by the State, based
an its one or five year project priority
list developed pursuant to 40 CFR
35.915(c), that funding will be available
in time to ensure compliance by July 1,
1983; and

{B) Reporting once a year (if
necessary) by the POTW as to its

progress in obtaining Federal funding.

[Comment: EPA recognizes that the date for
submission of the facility plan may not take
into account all the uncertainties of the Step 1
planning process. Because of the
uncertainties inherent in the Step 1 planning
process. EPA recommends that section
301(i)(1) requests (and permit issuance} for
projects that are presently in Step 2 or 3
should be acted on before requests fram
projects in Step 1. When Federal funding in
the form of & Step 2 conatruction grant award
is made available, and the Step 1 permit has
expired, the permit is 1o be reissued
conlaining a date cerlain schedule derived
from the facility plan and coordinated with
the State Project Priority List.]

(2) A statement ensuring compliance
with requirements under sections 201 {b)
through (g} of the Act consistent with
the terms of the POTWs construction
grant.

(3) Abatement practices and interim
effluent limitations reflecting optimum
operation and maintenance of the
existing facilities. These shall include:

(i) Adequate operator staffing and
training;

(ii) Adequate laboratory and process
controls; and

(iti) Efftuent limitations derived from
reports of operation and maintenance
inspeciions conducted by EPA or the
State, or other guidance.

|Comment: Only in exceptional
circumstances should in-depth plant
evaluations be conducted, e.g., when existing
information does not represent the true
capabilities of the plant.]

(4) Interim effluent limitations
reflecting other non-capital intensive
measures for increased poliution
control. This shall include any possible
minor facility modifications such as
piping changes, additional metering and
instrumentation or the use of skimming
and vacuuming equipment. When an
exisling POTW is currently violating
limitations imposed under section
301{b){1](C) of the Act, interim effluent
limitations shall be established to
minimize adverse water quality impact;
these limitations shall not be made less
stringent or allow more pollutants to be
discharged than are currently heing
discharged during the term of an
extension granted under section 301{i}(1)
of the Act.

(b) If a POTW has industrial users,
any permit issued or modified by the
Director under section 301(i)(1) shall
contain any terms and conditions
necessary to ensure compliance with 40
CFR 403.

§125.95 Requests for permit modification
or issuance under section 301(i}2) of the
Act.

Any owner or eperator of a point
source other than a POTW that will not

Environment Reporier

achieve the requirements of sections
301(b)(1){A) and 301(b){1){C] of the Act
because it was scheduled to discharge
into a POTW theat is presently unsble to
accept the discharge without
construction, may request modification
or issuarce of a permit extending the
date of compliance with these
limitations in accerdance with the
provisions of §122.21(1).

[125.95 amended by 48 FR 14153, April
I, 1983]

§125.96 Criteria for permit modification
or issuance under section 301()}(2) of the
Act.

No request for a permit modification
or issuance under section 301(i){2) of the
Act shall be granted unless the Director
finds that the discharger has failed to
achieve the requirements of sections
301(b)(1){A) and 301(b)(1}{C) of the Act
because it was scheduled to discharge
into a POTW that is presently unable to
accept the discharge without
construction, and:

(a} The discharger has indicated an
intent to discharge intp the POTW
before July 1, 1977, in éne of the
following ways: ;

(1) The discharger was issued a permit
before july 1, 1977, based upon a
discharge into a POTW;

(2) The discharger had & binding
contractual obligation before July 1,
1977, (enforceable against the
discharger) to discharge into a POTW,
Contracts which can be terminated or
modified without substantial loas and
contracts for feasibility, engineering and
design studies do not constitute a
contractual ebligation under this
paragraph,

(3] A construction grant application
made by the POTW before July 2, 1877,
clearly demonstrated that the discharger
was 1o discharge into the PQTW; or

{4) Engineering plans, architectural
plans or warking drawings prepared for
the POTW before July 1, 1977, clearly
demonstrated the discharger was to
discharge into the POT'W. Plans and
drawings, such as those accompanying a
bona fide application for a Federal
Construction grant, are sufficient only to
the extent that they were truly
representative of the intent of the
discharger and the POTW;

(b) The Directfr finds that the
discharger has acted in good faith in its
efforts to effectuate discharge into the
POTW and to minimize or abate
pollution prior to discharge into the
POTW. This shall include the following
findings:

(i) Failure of the discharger to meet
the July 1, 1977, deadlinie was for
reasons beyond its contral;

[Sec. 125.961{b}{i}]
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{ii) A histery of a high degree of
commitment to meet the requirements of
the Act as manifested by cooperation
with the State or EPA in attempting to
resolve disputed issues;

(iii) No history of unjustified delay;

(iv) No past serious or intentional
viclations of the Act; and

(v] All reasonable measures are being
‘taken to expedite compliance.

[Comment: The Director may also consider
whether the discharger has operated its
facitities competently and responsibly and
the exent to which the discharger has
completed the necessary prerequisites to
having its waste treated by the POTW ]

(c} The POTW will be in operation
and available to the discharger July 1,
1983;

(d) The POTW will be able to meet
secondary treatment and water quality
standard effluent limitations by July 1,
1983, after receiving the waste from the
discharger;

(e) The discharger and the POTW
have entered into an enforceable
contract providing that

(i} The discharger agrees to discharge
its waste to the POTW:

(ii} The POTW agrees to accept and
treat that waste by a date certain: and

(iii) The discharger agrees to pay all
user charges and industrial cost
recovery charges required under section
204 of the Act; and

() In the case of a discharge into an
existing POTW, such POTW has been
granted an extension under section
301{i){1) of the Act.

§125.97 Permit terms apd conditions
under section 301(1)2) of the Act.

All permits modified or issued by the
Director under section 301(i}{2) of the
Act shall contain at a minimum the
following permit terms and conditions:

(a) The shortest reasonable schedule
of compliance leading to discharge into
the POTW, not to extend beyond the -
earliest date practicable for compliance,
or beyond the final comblisnce date of
any extension granted to the appropriate
POTW under section 301(i){1) of the Act,
but in no event later than July 1, 1983,
This schedule shall be based upon the
earliest date by which the appropriate
POTW -an receive the waste from the
discharger and the discharger can
complete the necessary prerequisites to
having its waste treated by that POTW.

(b) Achievement of effluent
limitations and standards under sections
301(b)(1)(A) and 301(b)(1)(C) of the Act
by the same final date in the schedule
established in paragraph [a) of this
section in the event that the permittee
does not discharge its wastes to the
POTW by the date established under
paragraph {a) of this section.
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(c) Abatement practices and interim
effluent limitations reflecting optimum
operation and maintenance of the
discharger's existing facilities. These
shall include: )

{1) Effective performance of facility
design removals;

(2). Adequate operator staffing and
training; and

(3) Adequate laboratory and process
control.

(d) Interim effluent limitations
reflecting other non-capital intensive
measures for increased poliution
control.

(e) Requirements to meet applicable
toxic effluent standards and .
prohibitions after they are promulgated
under section 307[a) of the Act.

(f) Requirements to ensure compliance
with:

{1) Pretreatment requirements
imposed by the POTW pursuant to any
extension granted to the POTW under
section 301(i)(1);

(2) Any State or local pretreatment
requirements; and

{3) Pretreatment standards as
promulgated under section 307{b) of the
Act,

[Comment: The legislative history cites the
following example: “[I}f an industry is
planning on participating in a municipal
system which will not be available until
January 1983, that industry would still have
to install and operate pretreatment facilities
within the time specified for compliance at
the time the applicable pretreatment standard
was promulgated and in no event later than
three years from the date of said
prormulgation. Thus, if the pretreatment
regulations are promulgated March 1, 1979,
and require compliance within two years,
that industry would be required to comply by
March 1. 1981,” H.R. Rep. No. 85-830, 95th
Cong., 15t Sess., 12712 {daily ed. Dec. 6,
1977).]

(g} Any water conservation
requirements necessary to carry out the
provisions of the Act or imposed by the
POTW pursuant to the contract
executed between the discharger and
the POTW.

[Comment: The existence of such a contract
is @ prerequisite to granting an extension
under section 301(i){2){B) of the Act and

§ 125.96(e).)

Subpart K—Criterla and Standards for
Best Management Practices
Authorized Under Section 304(e} of the
Act

§ 125.100 Purpose and scope.

This Subpart describes how best
management practices (BMPs) for
ancillary industrial activities under
section 304(e) of the Act shall be
reflected in permits, including best

management practices promulgated in
effluent limitations under section 304
and established on a case-by-case basis
in permits under section 402(a)(1) of the
Act. Best management practices
authorized by section 304(g) are
included in permits as requirements for
the purposes of sections 301, 302, 308,
307, or 403 of the Act, as the case may
be.

§ 125.101 Definition.

“Manufacture” means to produce as
an intermediate or final product, or by-
product.

§ 125,102 Applicability of best
management practices.

Dischargers who use, manufacture,
store, handle or discharge any pollutant
listed as toxic under section 307{a](1) of
the Act or any pollutant listed as
hazardeus uader section 311 of the Act
are subject to the requirements of this
Subpar! for all activities which may
result in significant amounts of those
poliutants reaching waters of the United
States. These activities are ancillary
manufacturing operations including:
materials storage areas; in-plant
transfer, process and material handling
areas; loading and urloading operations;
plant site runoff; and sludge and waste
disposal areas.

§125.103 Permit terms and conditions.

(a) Best management practices shall
be expressly incorporated into a permit
where required by an applicable EPA
promulgated effluent limitations
guideline under section 304(e);

(b) Best management practices may be
expressly incorporated inte a permit on
a case-by-case basis where determined
necessary to carry out the provisions of
the Act under section 402(a)(1). In
issuing a permit containing BMp
requirements, the Director shall consider
the following factors:

(1] Toxicity of the pollutant(s):

(2) Quantity of the pollutant(s} used,
produced, or discharged;

(3) History of NPDES permit
violations:

{4) History of significant leaks or
spitls of foxic or hazardous poilutants:

{5} Polential for adverse impact on
public henlth (., proximity to a public
water supply} or the environment (e.g.,
proximity to a sport or commerical
fishery): and .

(8) Any other factors determined to be
relevant 1o the control of toxic or
hazardous pollutants,

(c) Best management practices may ba
established in permits under paragraph

[Sec. 125.103(c}]
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(b) of this section alone or in
combination with those required under
paragraph (a) of this section.

{d) In addition to the requirements of
paragraphs (a) and (b} of this section,
dischargers covered under § 125.102
shall develop and implement a hest
management practices program in
accordance with § 125.104 which
prevents, or minimizes the potential for,
the release of toxic or hazardous
pollutants from ancillary activities to
waters of the United States.

§125.104 Best management practices
programs.

(a) BMP programs shall be developed
in accordance with good engineering
practices and with the provisions of this
Subpart.

(b) The BMP program shall:

(1) Be documented in narrative form,
and shall include any necessary plot
plans, drawings or maps;

(2) Establish specific objectives for the
control of toxic and hazardous
pollutants,

(i} Each facility component or system
shall be examined for its potential for
causing a release of significant amounts
of toxic or hazardous pollutants to
waters of the United States due to
equipment failure, improper operation,
natural phenomena such as rain or
snowfall, etc.

(ii) Where experience indicates a
reasonable potential for equipment
failure (e.g., a tank overflow or leakage),
natural condition (e.g., precipitation), or
other circumstances to result in
significant amounts of toxic or
hazardous pollutants reaching surface
waters, the program should include a
prediction of the direction. rate of flow
and total quantity of toxic or hazardous
poilutants which could be discharged
from the facility as a result of each
condition or circumstance:;

(3) Establish specific best
management practices to meet the
objectives identified under paragraph
(b}(2} of this section, addressing each
component or system capable of causing
a release of significant amounts of toxic
or hazardous pollutants to the waters of
the United States:

{4) The BMP program:

{i] May reflect requirements far Spill
Prevention Control and Countermeasure
(SPCC) plans under section 311 of the
Act and 40 CFR Part 151, and may
incorporate any part of such plans into
the BMP program by reference:

(Comment: EPA has proposed section
311{j)(1)(c) regulations (43 FR 39276) which
require facilities subject to NPDES to develop

and implement SPCC plans to prevent
discharges of reportable quantities of
designated hazardous substances. While
Subpart K requires anly procedural activities
and minor construction, the proposed 40 CFR
151 (SPCC regulations} are more stringent
and comprehensive with respect to their
requirements for spill prevention. [n
developing BMP programs in accordance with
Subpart K, owners or operatars should also
consider the requirements of proposed 40
CFR 151'which may address many of the
same areas of the facility covered by this
Subpart.]

(i) Shall assure the proper
management of solid and hazardous
waste in accordance with regulations
promulgated under the Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976 (RCRA) {40 U.S.C. 6901 et
seg). Management practices required
under RCRA regulations shall be
expressly incorporated into the BMP
program; and ]

(iii} Shall address the following points
for the ancillary activities in § 125.102;

(A) Statement of Policy;

(B) Spill Control Committee;

tC) Material Inventory;

(D) Material Compatibility:

(E} Employee Training:

(F) Reporting and Naotification
Procedures;

(G) Visual Inspections;

(H) Preventive Maintenance;

(I) Housekeeping; and

{]) Security.

[Comment: Additional technical information
on BMPs and the elements of a BMP program
is contained in a publication entitled “NPDES
Best Management Practices Guidance
Document.” Copies may be obtained by
written request to Edward A, Kramer (EN~
338). Office of Water Enforcement,
Environmental Protection Agency,
Washington, D.C, 20460.)

(c){1) The BMP program must be
clearly described and submitted as part
of the permit application. An application
which does not contain a BMP program
shall be considered incomplete. Upon
receipt of the application, the Directar
shall approve or modify the program in
accordance with the requirements of
this Subpart. The BMP program as
approved or modified shall be included
in the draft permit (§ 124.6). The BMP
program shall be subject to the
applicable permit issuance requirements
of Part 124, resulting in the incorporation
of the program (including any
modifications of the program resulling
from the permit issuance procedures)
into the final permit.

(2) Proposed modifications to the BMP
program which affect the discharger's

Environment Reporter

permit obligations shall be submitted to
the Director for approval. If the Director
approves the proposed BMP program
modification, the permit shall be
modified in accordance with §122.62,
provided that the Director may waive
the requirements for public notice and
opportunity for hearing on such
modification if he or she determines that
the modification is not significant. The
BMP program, or madification thereof,
shall be fully implemented as soon as
possible but not later than one year after
permit issuance, modifi¢cation, or
revocation and reissuance unless the
Director specifies a later date in the
permit.

[125.104(c)(2) amended by 48 FR 14153,
April 1, 1983] .

{Note.—A later date may be specified in
the permit, fur example, 1o enable
coordinated preparation of the BMP program
required under these regulalions and the
SPCC plan required under 40 CFR Part 151 or
to allow for the completion of construction
projects related to the facility's BMP or SPCC
program.|

(d) The discharger shall maintain a
description of the BMP program at the
facility and shall make the description
available to the Director upon request,

(e} The owner or operator of a facility
subject to this Subpart shall amend the
BMP program in accordance with the
provisions of this Subpart whenever
there is a change in facility design,
construclion, operation, or maintenance
which materially aflects the facility’s
potential for discharge af significant
amounts of hazardous or toxic
pollutants inte the watets of the United
States.

(f) If the BMP program proves to be
ineffective in achieving the general
objective of preventing the release of
significant amounts of texic or
hazardous pollutants to those waters
and the specific objectives and
requirements under paragraph (b) of this
section, the permit and/or the BMP
program shall be subject to modification
to incorporate revised BMP
requirements.

Subpart L—Criteria and Standards for
imposing Conditions for the Disposal
ct Sewage Sludge Under Sectlon 405
of the Acl {Resefved]

N} :

Subpart M—QOcean Durﬁping Criteria
Under Section 403 of the Act ..

(Subpart M added by 45 FR 65953, Oc-
tober 3, 1980]

[Sec. 125.104(f)]
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§125.120 Scope and purpose.

This subpart establishes guidelines for
issuance of National Pollutant Discharg.
Elimination System (NPDES) permits for
the discharge of pollutants from a point
source into the territorial seas, the
contiguous zone, and the oceans.

§ 125.121 Definitions.

(a) “Irreparable harm" means
significant undesirable effects occurring
after the date -of permit issuance which
will not be reversed afier cessation or
madification of the discharge.

{b) “Marine environment' means that
territorial seas, the contiguous zone and
the oceans.

{c} "Mixing zone" means the zone
extending from the sea's surface to
seabed and extending laterally to a
distance of 100 meters in all directions
from the discharge point{s] or to the
boundary of the zone of jnitial dilution
ag calculated by a plume model
approved by the director, whichever is
greater, unless the director determines
that the more restrictive mixing zone or
another definition of the mixing zone is
more appropriate for a specific
discharge.

{d) “No reasonable alternatives”
means: (1) No land-based disposal sites,
discharge point(s) within internal
waters; or approved ocean dumping
sites within a reasonable distance of the
site of the proposed discharge the use of
which would not caiise unwarranted
economic impacts on the discharger, or,
notwithstanding the availability of such
sites,

{2) On-site disposal ig

- environmentally preferable to other

alternative means of disposal after
consideration of: {i) The relative
environmental harm of disposal on-site,
in disposal sites located on land, from
discharge point(s) within internal
waters, ar in approved ocean dumping
sites, and

(ii) The risk to the environment and
Human safety posed by the
trangportation of the pollutants.

{e] “Unreasonable degradation of the
marine environment” means: (1}
Significant adverse changes in
ecosystem diversity, productivity and
stability of the biological community
within the area of discharge and
surrounding biological communities,

(2) Threat to human health through
direct exposure to poliutants or through
consumption of exposed aquatic
organismas, oi

(3) Loss of esthetic, recreational,
scientific or economic values which is
unreasonable in relation to the benefit
derived from the discharge.

1-7-83

§$125.122 Determination of unreasonable
degradation of the marine environment.

(a) The director shall determine
whether a discharge will cause
unreasonable degradation of the marine
environment based on consideration of:
(1) The quantities, composition and
potential- for bicaccumulation or
persistence of the pollutants to be
discharged;

(2) The potential transport of such
pollutants by biological, physical or
chemical processes;

(3) The composition and vulnerability
of the biological communities which
may be exposed to such pollutants,
including the presence of unique species
or communities of species, the presence
of species identified as endangered or
threatened pursuant to the Endangered
Species Act, or the presence of those
species critical to the structure or
function of the ecosystem, such as those
important for the food chain;

(4) The importance of the receiving
water area to the surrounding biological
community, including the presence of
spawning sites, nursery/forage areas,
migratory pathways, or areas necessary
for other functicns or critical stages in
the life cycle of an organism.

(5) The existence of special aquatic
sites including, but not limited to marine
sanctuaries and refuges, parks, national
and historic monuments, national
seashores, wilderness areas and coral
reefs;

{8) The potential impacts on human
health through direct and indirect
pathways;

(7) Existing or potential recreational
and commercial fishing, including
finfishing and shellfishing;

{8) Any applicable requirements of an
approved-Coastal Zone Management
plan;

(2) Such other factors relating to the
effects of the discharge as may be
appropriate;

{10) Marine water quality criteria
developed pursuant to section 304(a)(1).

(b} Discharges in compliance with
sections 301{g), 301(h), or 316(a)
variance requirements or State water
quality standards shall be presumed not
to cause unreascnable degradation of
the marine environment, for any specific
pollutants or conditions specified in the
variance or the standard.

§ 125.123 Pearmit requirements.

{a) If the director on the basis of
available information including that
aupplied by the applicant pursuant tg
§ 125.124 determines prior to permit
issuance that the discharge will not
cause unreasonable degradation of the

marine environment after application of
any necessary conditions specified in

% 125.123(d), he may issue an NPDES
permit containing such conditions.

(b) If the directoer, on the basis of
available information including that
supplied by the applicant pursuant to
§ 125.124 determines prior to permit
issuance that the discharge will cause
unreasonable degradation of the marine
environment after application of all
possible permit conditions specified in
§ 125.123(d), he may not issue an NPDES
permit which authorizes the discharge of
pollutants.

(c} If the director has insufficient
information to determine prior to permit
issuance that there will be no
unreasonable degradation of the marine
environment pursuant to § 125.122, there
shall be no discharge of poilutants into
the marine environment unless the
director on the basis of available
information, including that supplied by
the applicant pursuant to § 125.124
determines that: (1) Such discharge will
not cause irreparable harm to the
marine environment during the period in
which monitoring is undertaken, and

(2) There are no reascnable
alternatives to the on-site disposal of
these materiais, and

(3) The discharge will be in
compliance with all permit conditions
established pursuant to paragraph (d) of
this section.

(d) All permits which authorize the
discharge of pollutants pursuant to
paragraph (c) of this section shall: (1)
Require that a discharge of pollutants
will: [A) following dilution as measured
at the boundary of the mixing zone not
exceed the limiting permissible
concentration for the liquid and
suspended particulate phases of the
waste material as deacribed in section
227.27{a) (2) and {3), section 227.27(b).
and section 227.27[c) of the Ocean
Dumping Criteria; and (B} not exceed
the limiting permissible concentration
for the solid phase of the waste material
or cause an accumulation of toxic
materials in the human food chain as
described in sections 227.27 (b) and {d)
of the Ocean Dumping Criteria;

(2} Specify a monitoring program,
which is sufficient to assess the impact
of the discharge on water, sediment, and
biological quality including, where
appropriate, analysis of the
bioaccumuiative and/or persistent
impact on aquatic life of the discharge;

(3) Contain any other conditions, such
as performance of liquid or suspended
particulate phase bipaccumulation tests,
seasonal restrictions on discharge,

[Sec.125.123(d}(3)]
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process modifications, dispersion of
pollutants, or schedule of compliance for
existing discharges, which are
determined to be necessary because of
local environmental conditions, and

(4) Contain the following clause: In
addition to any other grounds specified
herein, this permit shall be modified or
revoked at any time if, on the basis of
any new data, the director determines
that continued discharges may cause
unreasonable degradation of the marine
environment.

§126.124 Information required to be
submitted by applicant.

The applicant is responsible for
providing information which the director
may request to make the determination
required by this subpart. The director
may require the following information as

" well as any other pertinent informaton:

(a) An analysis of the chemical
constituents of any discharge;

(b} Appropriate bioassays necessary
to deterniine the limiting permissible
concentrations for the discharge;

{c) An analysis of initial dilution;

Envirenmenrt Repaorter

(d) Available process modifications
which will reduce the quantities of
pollutants which will be discharged;

{e} Analyais of the location where
pollutants are sought to be discharged,
including the biological community and
the physical description of the discharge
facility;

(f) Evaluation of available alternatives
to the discharge of the pollutants
including an evaluation of the possibility
of land-based disposal or disposal in an
approved ocean dumping site.

—,

[Sec. 126,124(4)]
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ENVIRONMENTAL PROTECTION AGENCY REGULATIONS
ON CRITERIA AND STANDARDS FOR THE NATIONAL POLLUTANT
DISCHARGE ELIMINATION SYSTEM

(40 CFR 125; 38 FR 13527, May 22, 1973; as amended by Code of Federal
Regulations, Volume 40, Revised as of July 1, 1975; 40 FR 29848, July 16, 1975: 41 FR
11303 and 11458, March 18, 1976; 41 FR 24709, June 18, 1976; 41 FR 24893, July 12,
1976: 41 FR 36918, September 1, 1976; 43 FR 22160, May 23, 1978; 44 FR 32854, lune
7. 1979; Effective August 13, 1979; 44 FR 34816, June 15, 1979; 45 FR 33512, May 19,
1980; 45 FR 65953, October 3, 1980; 46 FR 9460, January 28, 1981, Effective January
31, 1982; 47 FR 24919, June 8, 1982; 47 FR 52304, November 19, 1982; 47 FR 53675,

November 26, 1982)

[+t s note: In a notice published at
44 FR 47063, August 10, 1979, EPA deferred
the effective date of the hest management
practices requirements (Subpart K) that
were to be effective sugust 13. The require-
ments will become effective 60 days after
EPA publishes notice that relevant technica’
information is available. ]

Autnority: (Clean Water Act, Secs. 301, 304,
Sui. Pub. L. 82-300, 86 Stal. 816, os amended
fiy. Pub. L. 55217, 51 Stel 1360, as aiicided
Ay, Pab. L 90117, 93 Slal. 1825 (33 U.S.C.
1711, 3214, 1361).

[Authority citation revised by 47 FR

24919, June 8, 1982; amended by 47 FR
53675, November 26, 1982]

PART 125—CRITERIA AND
STANDARDS FOR THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

Subpart A--Criteria and Standards for

Imposing Technology-Based Treatment

Requirements Under Section 301(b} of the

Act

Sec.

125.1 Purpose and scope.

1252 Definitions.

125.3 Technology-based treatment
requirements in permits. )

Subpart B—Criteria for Issuance of Permits
to Aquaculture Projects

125.10 Purpose and scope.
125.11  Criteria.

1-7-83

Subpart C—Criteria for Extending
Compliance Dates lor Facilities Installing
Innovative Technology Under Section
301(k) of the Act [Reserved]

Subpart D—Criteria and Standards lor
Determining Fundamenially Different
Factors Under Seclions 303(b}{1)(A},
301(b)(2)(A} and (E) of the Act

125.30 Purpose and scope.
125.31 Criteria.
125.32 Method of application,

Subpari E—Criteria lor Granting Economir
Variances From Best Avatlable Technolog,
Economically Achievable Under Section
301(c) of the Act [Reserved]

Subpart F—Criteria for Granting Water
Quality Related Variances Under Section
301(g) of the Act [Reserved]

Subpart C—Criteria for Modifying the

Secondiary Tr2atmeant Requirements Under

Seciion J21{h) of tie Claan Waler Act

12056 Snone and puipose.

125,57 Law governing issudoce of 4 seclion
deih modiing permit.

12558 Defiaitvans,

120,59 General

12560 Exizrence of and c.mpliance with
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applicalie water quality standards.

12561 Artaiminens ur maintenance of waler
qualty which eseures protection of
putlic water supplies, the protection and
proparation of 8 Lalanced, indizenous
population uf shellfish. fish. and wildiife.
and 2ilaws recreational activities.

12562  Establishment of a monitering
program.

125.63 Effect of discharge on other point and
nonpnint sources.

125.64 Toxics control program.

12565 lncrease in effluent volume or
amcunt of pollutants discharged.

12566 |Reserved]

125.67 Special conditions for section 301(h}
modified permits.

Appendix A—Small Applicant Questionnaire
for Modificalion of Secondary Treatment
Requiremenls

Appendix B—Large Applicant Questionnaire
for Modificalion of Secondary Treztment
Regquirements

Subpart H—Crlteria for Determining
Alternative Eftivent Limitations Under
Section 316{a) of the Act.

125.70 Purpose and scope.

125.71 Definitions.

12572 Early screening of applications for
section 3t6(a) variances.

125.73 Criteria and standards for the
determinatfon of alternative eflluent
limitations vhder seclion 316{a).

Subpart i-—Criteria Applicable Te Cooling

Water Intake Structures Under Section

316{h) of the Act [Reserved]
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- Subpart-J—Criteria ior Extending
Compliance Dates Under Seclion 301(i) of
the Art

12590 Purpose and scope.

12591 Definition.

12582 Requesis for permit modification and
issuance under section 301{i)(1] of the
Act.

125.93 Criteria for permil modification and
issuance under section 301(i}{1) of the
Act,

125.84 Permit terms and conditions under
section 301(i)(1) of the Act.

125.95 Requests for permit modification or
issuance under section 301{iX2) of the
Act.

12598 Criteria for permit modification or
issuance under section 301(i)(2) of the
Act.

125.97 Permit terms and conditions under
section 301(i){2} of the Act.

Subpart K—Criteria and Standards for Best

Management Practices Under Section

304(e) of the Act

125.100 Purpose and scope.

125.101 Definition.

125102 Applicability of best management
practices,

125.103 Permil terms and conditions.

125104 Best management practices
programs.

Subpart L—Criteria and Standards for
Imposing Conditions for the Disposal of
Sewage Sludge Under Section 405 of the
Act[Reserved)

Subpart M—Ocean Dumping Criteria Under
Section 403 of the Act

Sec.
125.120 Scope and purpose.
125.121  Definitions.
125.122 Determination of unreasonable
" degradation of the marine environment.
125.123 Permit requirements.
125.124 Information required to be
submitted by applicant.

Authority: Clean Water Act, as amended
by the Clean Water Act 0f 1977. 33 U.S.C.
1251 et seq.

Subpart A—Criteria and Standards for
Technology-Based Treatment
Requirements Under Sections 301(h)
and 402 of the Act

§125.1 Purpose and scope.

This Subpart establishes criteria and
standards for the imposttion of
technology-based treatment
requiremenls in permits under section
301(b) of the Act, including the
application of EPA promulgated effluent
limitations and cas®-by-case
determinations of effluent limitations
under section 402{a)(1} of the Act.

§125.2 Definitions.

For the purposes of this Part, any
reference to “the Act” shall mean the
Clean Water Act of 1977 {CWA}. Unless
otherwise noted, the definitions in Parts
122,123 and 124 apply to this Part,

[125.2 revised by 45 FR 33512, May 19, 1980]

§1253 Technology-based treatment
requirements in permits.

(a) General. Technology-based
frealment requirements under section
301({b) of the Act represent the minimum
level of control that must be imposed in
a permit issved under section 402 of the
Act. (See §§ 122.60, 122.61 and 122.62 for
a discussion of additional or more
stringent effluent limitations and
conditions.] Permits shall cantain the
following technology-based treatment
requirements in accordance with the
following statutory deadlines:

I125.31a) amended by 45 FR 33512. May
19, 1980

(1) For POTW's, effluent limitations
based upon:

(i) Secondary treatment—from date of
permit issuance; and

{ii) The best practicable waste
treatment technology—not later than
July 1, 1983: and

(2) For dischargers other than POTW's
except as provided in §122.67(d), ef-
fluent limitations requiring:
|125.3(a){2) amended by 45 FR 33512,
May 19, 1980)

(i) The best practicable control
technology currently available (BPT}—
from date of permit issuance;

(ii) For conventional poliutants, the
best conventional pollutant control
technology (BCT)—not later than July 1,
1984,

(iii) For all toxic pollutants referred to
in Committee Print No. 95-30, House
Committee on Public Works and
Transportation, the best available
technology economically achievable
(BAT) — not later than July 1, 1984;

{iv) For all toxic pollutants other than
those listed in Committee Print No. 95—
30, effluent limitations based on the
BAT not later than three years after the
date such effluent limitations are
incorporated into an NPDES permit; and

{v) For all pollutants which are neither
toxic nor conventional pollutants,
effluent limitations based on BAT not
later than three years after the date such
effluent limitations are incorporated into
an NPDES permit, or July 1, 1984,
whichever is later, but in no case later
than July 1, 1987.

Envirgnment Reporter

(b) Statutory variances and
extensions. (1) The following variances
from techinology-based treatment
requirements are authorized by the Act
and may be applied {for under $122.53:
[125.3tb){1} amended by 45 FR 33512,
May 19, 1980]

(i) For POTW's, a section 301(h)
marine discharge variance from
secondary treatment (Subpart G};

(ii) For dischargers other than
POTW's;

[A) A section 301{c) economic
variance from BAT (Subpart E);

(B) A section 301(g) water quality
related variance from BAT {Subpart F);
and

(C) A section 316(a) thermal variance
from BPT, BCT and BAT (Subpart H).

(2] The following extensions of
deadlines for compliance with
technology-based treatment
requirements are authorized by the Act
and may be applied for under §122.53:
1125.3(b)(2) amended by 45 FR 33512,
May 19, 1980]

(1) For POTW's a section 301{i}
extension of the secondary treatment
deadline (Subpart J};

(ii) For dischargers other than
POTW's:

(A) A section 301(i) extension of the
BPT deadline (Subpart J); and

{B] A section 301k} extension of the
BAT deadline (Subpart C),

{c) Methods of imposing technology-
based treatment requirements in
permits. Technology-based treatment
requirements may be impased through
one of the following three methods:

(1) Application of EPA-promulgated
effluent limitations developed under
section 304 of the Act to dischargers by
category or subcategory. These effluent
timitations are nat applicable to the
extent that they have been remanded or
withdrawn. However, in the case of a
court remand, determinations
underlying effluent limitations shall be
binding in permit issuance proceedings
where those determinaticns are not
required to be reexamined by a court
remanding the regulations. In addition,
dischargers may scek fundamentally
different factors variancesifrom these
effluent limitations under §122.53 and
Subpart D of this Part.

[125.3(c)(11 amended by 45 FR 33512,
May 19. 1980]

{2} On a case-by-case basis under
section 402(a)(1) of the Act, 1o the extent
that EPA-promulgaled effluent
limitations are inapplicabic. The permit
writer shall apply the appropriate
factors listed in section 304 of the Act,
and shall consider:

[Sec. 125.3(c)(2}]
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(i} The appropriate technology for the
category or class of point sources of
which the applicant i3 a member, based
upon all available information
(including EPA draft or proposed
development documents or guidance};
and

(ii) Any unique factors relating to the
applicant.

{Comment: These factors must be considered
in all cases, regardless of whether the permit
is being issued by EPA or an approved Slate.]

(3) Through a combination of the
methods in paragraphs (c) (1) and (2) of
this section. Where promulgated effluent
limjtations guidelines only apply to
certain aspects of the discharger's
operation, ar to certain pollutants, other
aspects or activities are subject to
regulation on a case-by-case basis in
order to carry out the provisions of the
Act.

(4] Limitations developed under
paragraph (c)(2) of this section may be
expressed, where appropriate, in lerms
of toxicity (e.g., “The LC 50 for fat head
minnow of the effluent from outfail 001
shall be greater than 25%"}, provided
{hat is shown that the limits reflect the
appropriate requirements (for example,
technology-based or water-guality-
based standards) of the Act.

[125.3(c)(4) added by 45 FR 33512, May
19, 1980}

(d) Technology-based treatment re-
quirements are applied prior to or al the
point of discharge.

(e) Technology-based treatment
requirements cannot be satisfied
through the use of “non-treatment”
techniques such as flow augmentation
and in-stream mechanical aerators.
However, these technigues may be
considered as a method of achieving
water quality standards on a case-by-
case basis when:

(1] The technology-based treatment
requirements applicable to the discharge
are not sufficient to achieve the
standards;

{2) The discharger agrees to waive
any opportunity to request a variance
under sections 301 [c), (g) or (h] of the
Acy; and

(3) The discharger demonstrates that
guch a technique is the preferred
environmental and economic methad to
achieve the standards after
consideration of alternatives such as

1-7-83

advanced waste treatment, recycle and
rense, land disposal, changes in
operaling methods, and other available
methods.

(f) Technology-based effluent
limitations shall be established under
this Subpart for solids, sludges, filter
backwash, and other pollutants removed
in the course of treatment or control of
wastewaters in the same manner as for
other pollutants.

[125.3(g) added by 45 FR 33512, May 19,
1980}

(g)(1) The Director may set a permit
limit for a conventional pollutant at a
level more stringent than the best
conventional pollution control
technology (BCT), or a limit far a
nonconventianal pollutant which shall
nol be subject 1o modification under
section 301 (c} or {g) of the Act where:

(i) Effluent limitations guidelines
specify the pollutant as an indicator for
a toxic pollutant, or :

(ii){A) The limitation reflects BAT-
level control of discharges of one or
mare toxic pollutants which are present
in the waste stream, and a specific BAT
limitation upon the toxic pollutant(s} is
not feasible for econamic or technical
reasons;

(B} The permit identifies which loxic
pollutants are intended to be controlled
by use of the limitation; and

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation,
including a finding that compliance with
the limitation will result in BAT-level
control of the toxic pollutant discharges
identified in paragraph {g){1}[ii}(B} of
this section, and a finding that it would
be economically or technically
infeasible to directly limit the toxic
potlutant(s).

(2] The Direcior may set a permit limit
for a conventional pollutant at a level
mare stringent than BCT when:

(i) Effluent limitations guidelines
specify the pollutant as an indicator for
a hazardous substance, or

(ii](A) The limitation reflcels BAT-
level cantrol of discharges (or «n
appropriate level determined under
seclion 301{c) or (g} of the Act) of une or
more hazardous substance(s) which are
present in the waste siream, and a
specific BAT {or other appropriate]
limitation upon the hazardous
substance(s) is not feasible for economic
or tecknical reasons:
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(B) The permit identifies which
hazardous substances are intended to
be controlled by use of the limitation;
and

(C) The fact sheet required by § 124.56
sets forth the basis far the limitation,
including a finding that compliance with
the limitations will result in BAT-level
(or other appropriate level) controi of
the hazardaus subslances discharges
identified in paragraph (g}(2)(i)iB) of
this section, and a finding that it would
be economically or technically
infeasible 1o directly limit the hazardous
substance(s).

(iii) Hazardous substances which are
also loxic pollutants are subject 10
paragraph (g)(1) of this seclion.

(3} The Director may not set a more
stringent limit under the preceding
paragraphs if the method of treatment
required to comply with the limit differs
from that which would be required if the
toxic pollutant{s) or hazardous .
substance(s) controlled by the limit
were limited directly.

(4) Toxic pollutants identified under
paragraph (g)(1) of this section remain
subject to the requirements of
§122.61(a)(1) (notification of increased
discharges of toxic pollutants above
levels reported in the application forml.

Subpart B—Criteria for 1ssuance of
Permits to Aquaculture Projects

§125.10 Purpose and scope.

(a) These regulations establish
guidelines under sections 318 and 402 of
the Act for approval of any discharge of
pallutants associated with an
aquaculture project,

(b) The regulations authorize, on a
selective basis, controiled discharges
which would otherwise be unlawiul
under the Act in order to determine the
feasibility of using pollutants to grow
aquatic organisms which can be
harvested and used beneficially. EPA
policy is to encourage such projects,
while at the same time protecting other
beneficial uses of the waters.

(c) Permits issued for discharges into
aguaculture projects under this Subpart
are NPDES permits and are subject to
the applicable requirements of Parts 122,
122 and 124, Any permit shall include
such conditions (including menitoring
and reporting requirements] as are
necessary to corﬁ;:ly with those Parts.

[Sec. 125.10(c)]
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Appendix C

Other Toxic Pollutants: Metals, Cyanide, and Total Phenols

Antimony, Total Nickel, Total
Arsentc, Total Selenium, Total
Beryllium, Total Silver, Total
Cadmium, Total Thallium, Total
Chromium, Total Zinc, Total
Copper, Total Cyanide, Total
Lead, Total Phenols, Total

Mercury, Total

Appendix D

Organic Toxic Pollutants in Each of Four Fractions in
Analysis by Gas Chromatography/Mass Spectroscopy (GC/MS).

I. Volatiles

1V acrolein 17V 1,2-dichloropropane

2V acrylonitrile 18V  1,2-dichloropropylene

3V benzene 19V ethylebenzene

5Y bromoform 20V methyl bromide

6V carbon tetrachloride 21V methyl chloride

7V chlorobenzene 22V methylene chloride

8y chlorodibromomethane 23V 1,1,2-2tetrachloroethane
gy chloroethane 24V tetrachloroethylene

10V 2-chleoroethylvinyl ether 25V toluene

11V chloroform 26V 1,2-trans-dichloroethylene
12V dichleorobromomethane 27V 1,1,1-trichloroethane
14y 1,1-dichloroethane 28V 1,1,2-trichloroethane
15V 1,2-dichloroethane 29V trichloroethylne

16V 1,1-dichlorethylene 31V vinyl chloride

II. Acid Compounds

1A 2-chlorophenol 6A  2-nitrophenol

2A  2,4-dichlorophenol 7A  4-nitrophenol

3JA 2,4-dimethylphenol 8A  p-chloro-m-crresol
4A  4,6-dinitro-o-cresol 9A  pentachlorophenol
5A  2,4-dinitropheol 10A  phenol

11A 2,4,6-trichlorophenol




Appendix D Cont.

III. Base/Neutral

Iv.

1B
2B
3B
4B
58
6B
78
8B
98
108
118
128
138
148
158
16B
178
188
198
208
218
228
238

1p
2P
3P
4p
5P
6P
7P
8P
ap
10pP
11p
12P

acenaphthene

acenaphtylene

anthracene

benzidine
benzo(a)anthracene
benzo(a)pyrene
3,4-benzofluoranthene
benzo(ghi)perylene
benzo(k)fiuoranthene
bix{2-chloroethoxy)methane
bis(2-chloroethyl}ether
bis(2-chloroisopropyl)ether
bis(2-ethylhexyl)phthalate
4-bromophenyl phenyl ether
butylbenzyl phthalate
2-chloronaphthalene
4-chlorophenyl phenyl ether
chrysene
dibenzo{a,h)anthracene
1,2-dichlorobenzene
1,3-dichlorobenzene
1,4-dichlorobenzene
3,3'-dichlorobenzidine

Pesticides

aldrin

a-BHC

B-BHC

y-BHC

d-BHC
chlordane
4,4'-DDT
4.4'-DDE
4,4'-pDD
dieldrin
a-endosulfan
B-endosulfan

248
25B
268
278
28B
298
308
31B
32B
33B
34B
358
368
378
388
398
408
41B
42B
438
448
458
468

13P
14p
15p
16P
17p
18p
19p
20p
21p
22p
23p
24p
25P

diethyl phthalate
dimethyl phthalate
di-n-butyl phthalate
2,4-dinitrotoluene
2,6-dinitrotoluene
di-n-octyl phthalate
1,2-diphenythydrazine (as azobenzene)
fluoranthene

fluorene
hexachlaraobenzene
hexachlorobutadiene
hexachlorocyclopentadiene
hexachloroethane
indeno({1,2,3-cd)pyrene
isophorone

naphthalene

gnitrobenzene
N-nitrosodimethylamine
N-nitrosodi-n-propylamine
N-nitrosodiphenylamine
phenanthrene

pyrene
1,2,4-trichlorobenzene

endosulfan sulfate
endrin

endrin aldehyde
heptachlor
heptachlor epoxide
PCB-1242

PCB-1254

PCB-1221

PCB-1232

PCB-1248

PCB-1260

PCB-1016

toxaphene



Appendix E

Conventional and Nonconventional Pollutants Required to be Tested by

Existing Dischargers if Expected to be Present

Bromide

Chloride

Chlorie, Total Residual
Color

Fecal Coliform
Fluoride
Nitrate-Nitrite
Nitrogen, Total Organic
0i1 and Grease
Phosphorus, Total
Radioactivity

Sulfate

Sulfide

Sulfite
Surfactants
Aluminum, Total
Barium, Total
Boron, Total
Cohalt, Total
Iron, Total
Magnesium, Total
Molydenum, Total
Manganese, Total
Tin, Total
Titanium, Total

Appendix F

Toxic Pollutants and Hazardous Substances Required to be Identified by

Existing Dischargers if Expected to be Present

I1.

Toxic Pollutants

Asbestos

Hazardous Substances

Acetaldehyde
Allyl alcohol
Allyl chloride
Amyl acetate
Aniline
Benzonitrile
Benzyl chloride
Butyl acetate
Butylamine
Captan
Carbaryl

Carbofuran
Carbon disulfide
Chlorpyrifos
Coumaphos

Cresol
Crotonaldehyde
Cyclohexane
2,4-D(2,4-Dichlorophenoxy acetic acid)
Diazinon

Dicamba
Dichlobenil




Dichlone

2,2-Dichloropropionic acid

Dichlorvos
Diethyl amine
Dimethyl amine
Dintrobenzene
Diquat
Disulfoton
Diuron
Epichlorohydrin
Ethanolamine
Ethion

Ethylene diamine
Ethylene dibromide
Formaldehyde
Furfural

Guthion

Isoprene
Isopropaolamine
Kelthane

Kepene

Malathion
Mercaptodimethur
Methoxychlor
Methyl mercaptan
Methl methacrylate
Methyl parathion
Mevinphos
Mexacarbate
Monoethyl amine

Appendix F Cont.

Monomethyl amine

Naled

Napthenic acid

Nitrotoluene

Parathion

Phenolsulfanate

Phosgene

Propargite

Propylene oxide

Pyrethrins

Quinoline

Resorcinol

Strontium

Strychnine

Styrene
2,4,5-T(2,4,5-Trichlogophenoxiy
acetic acid)

TDE (Tetrachlorodiphenylethan)
2,4,5-TP[2-(2,4,5-Trichlorophenoxy)
propanoic acid]

Trichlorofon

Triethylamine

Trimethylamine

Uranium

Vanadium

Vinyl Acetate

Xylene

Xylenol

Zirconium
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85R1354

SENATE BILL NO.416

(By Mr. R. Williams

L [ Introduced _ March 6, 1985 SRS

referred to the Committee 91 Natural Resources; then to the

Committee on the Judiciary - - . ]

i
|
A BILL to amend article two, chapter sixty-four of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section twenty (8ix) (forty-three), relating to
authorizing the department of natural resources to
promulgate legislative rules reléting to transfer of the
state national pollutant discharge elimination system
program.

Be it enacted by the Legislature of West Virginia:

That article two, chapter sixty-four of the code of West
Virginia, one thousand nine hundred thirty—oné, as amended,
be amended by adding thereto a new section, designated
section twenty (six) (forty-three), to read as follows:
ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATION TO PROMULGATE

LEGISLATIVE RULES. |

§64-2-20(6)(43). Department of natural resources.

The legislative rules filed in the state register on the




85R1354
1 ninth day of November, one thousand nine hundred
2 eighty-four felating to the dgpartment of natural
3 resources (transfer of the state national pollutant
4 diSchérge elimination system (NPDES) program), are
5 authorized.
6
7 NOTE: The purpose of this bill 1is to authorize “the
8 department of natural resources to promulgate legislative
9 rules relating to the transfer of the WV/NPDES program.

10 This section is new; therefore, strike-throughs and
11 wunderscoring have been omitted. ~ Q
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H. B 1641
Delegate Casey )

{By.
March 6, 1985 ; referred to the

{introduced

Committee on Agriculture and Natural Resources with )

the direction that it later be referred

to the Committee on the Judiciary.)

it a ila

L i

A BILL to amend article two, chapter sixty-four of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section twenty (six) (forty-three), relating to
authorizing the department of natural resources to
promulgate legislative rules relating to transfer of the
state national pollutant discharge elimination system
program.

Be it enacted by the Legislature of West Virginia:

That article two, chapter sixty-four of the code of West
Virginia, one thousand nine hundred thirty-one, as amenged,
be amended by adding theretoc a new section, designated
section twenty (six) (forty-three), to read as follows:
ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATION TO PROMULGATE

LEGISLATIVE RULES.

§64-2-20(6)(43). Department of natural resources.

The legislative rules filed in the state register on the

: jeq/




85R1354
1 - ninth day of November, one thousand nine hundred
2 eighty-four relating to the department of natural
3 resources (transfer of the state national pollutant
4 discharge elimination system (NPDES) program), are
5 aythorized.
6
7 NOTE: The purpose of this bill is to authorize the
8 department of natural resources to promulgate legislative
9 rules relating to the transfer of the WV/NPDES program.,
10 | This section is new; therefore, strike-throughs and
11 underscoring have been omitted.
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