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TITLE 47
LEGISLATIVE RULES
DIVISION OF NATURAL RESOURCES
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

SERIES 4
ASSESSMENT OF CIVIIL ADMINISTRATIVE PENALTIES

§47~4=-1, General.

1.1. Scope and Purpose. -- This legislative rule establishes
the oriteria and procedures that shall be followed In the
agsessment of ¢ivil administrative penalties 1imposed under the
provisions of W. Va. Code §20-3E-16 or W. Va. Ccde §20-5F-6.

1.2._ Authority. -- W. Va. Code §§20-53E-1i6 and 20-5F=§6.
1.3. Filing Date. --
1.4, Effective Date. --

§47-4-2. Definitions.

2.1. PfActs” means the West Virginia Hazzardous Waste
Management Act. {(W. Va. Code &28-5E §20-5E-1, et seqg.) and the
West Virginia Solid Waste Management Act (W. Va. Code §26-5F
§2C~-5F-1, et seg.).

2.2. “aAssessment Officer” means a person appointed by the
director to carry out the review, assessment, and hearing
procedures cutlined in these regulations.

2.3, 7Civil Administrative Penalty Referral” means a writiten
document that includes the observations made by the inspector
relative to the seriousness of the alleged violation and any good
faith efforts made to comply with applicable regquirements as well
as any cother appropriate factors established by these regulations.

2.4. "Director” means the directcr of the West Virginia
Division of Natural Rescurces or his authcrized representative.

2.5. ¥Pacility” means the site of the alleged viclation.

2.6. “Inspector” means an authorized representative of the
director whe as a normal function of his responsibilities conducts
inspections, investigations, or sampling at facilities regulated
under either of the Acts. _

2.7. “Notice of Civil Administrative Penalty” means a
written . notification provided to a viclator by the assessment
officer, by mé&ans of certified mail or personal service, assessing
a civil administrative penalty A notice of civil administrative
renalty shall include:




2.7.1. A reference to the section of the statute, rule,
regulation, order, or permit condition allegedly violated;

2.7.2. A conclse statement of the £facts alleged to
constitute the violation;

2.7.3. A statement of the amount of the initial civil
administrative penalty toc be imposed; and

2.7.4. A statement of the alleged vioclater’s right <to
an infermal hearing.

2.8. ”Notice of Dismissal” means a written notification
provided <to a violator by the assessment cfficer or the director,
by means of certified mail or perscnal service, dismissing and
vacating the enforcement acticn. A notice of dismissal may be
issued at any time during the proceedings.

2.9. 7¥Notice of Violation” means a written notification
previded to an alleged viclator by the inspector at-the-time-eof

tnsweektien within fifteen (15) calendar days of the date
inspection.
2rior~-4Yiolakewl-meang—the-persen-vhe——-iz--aiiegad--te--have
vte&a%eé———the-—-sta&a%e—-—-rale—-—reguiatien———eréer———ef--permi%
cendition~ -
2.20. "Viclater” means the perscn whe is alleged teo  have

viclated the Acts, or any rule, regulaticn, order, or permit
condition imposed pursuant Lo the Acts.

2.11. "Written Decisicn” means a written decision furnished
to the violator concerning the director’s final decision regarding
the assessment of a civil administrative penalty and the reasons
therefor. N ' ' ' . '

§47-4-3. Notice of Vviolations.

3.1, General. An inspecter or other authorized
representative of the director may issue a notice c¢f vielation for
any violation he cbsarves.

3.2. Notice Preccedures. A notice of viclation shall be in
writing, shall be signed by the inspecter or other authorized
representative of +the director, and shall set forth with
reascnable specificity:

3.2.1., The nature of the viclation with a reference to
the section of the statute, rule, regulation, crder, or permit
condition that was allegedly viclated:; S

3.2.2. The time and date of the observance of the
violation; and




3.2.3. A reasonable description of the facility where
the vielation is observed, where within that fa01llty the
vielation was observed, and the stage--of- preeessing point of
generatlon, treatment, storage, cr dlsposal at which the v1olatlon
occurred, 1if approprlate.

§47-4-4. Penalty Assessment Procedures.

4.1. Review of Notice of Violation and Penalty Calculation.
The assessment officer shall review each notice of viclatien
referred to him for civil administrative penalty assessment to
determine:

4.1.1. The appropriateness of a civil administrative
renalty:

4.1.2. The initial amount of penalty, if any, based
upon the rates and methods given in these regulations;

4.1.3. The appropriateness of assessing a daily civil
administrative penalty for continuing violations;

4.1.4. The total initial civil administrative penalty
agsessment; and

4.1.5. The appropriateness of assessing a civil
administrative penalty against an individual.

4.2. DNotice of Civil Administrative Penalty. The assessment
officer shall provide the viclator with:

4.2.1. A notice of civil administrative penalty which
shall .inciude procedures for regquesting an informal hearing and a
notification of applicable time constraints; or

4.2.2. A notice of dismissal.
5§47=4=5. Hearings and Appeals.

5.1. Right to Informal Hearing. The vieolater shall have
twenty (20) calendar days from his receipt of the notice of civil
adninistrative penalty within which to deriver-te-the--directer--a
wriktten--reguest-—£for-—ar-infermal-kearing regquest, in writing, an
informal hearing befocre the assessment cfficer. If a hearing is
requested, the assessment cfficer will hcld the hearing to deduce

the actual facts and circumstances reqardlng the viclation and,
based therecn, will make a final recommendation of civil
administrative penalty assessment to the director. If no hearing
is reguested, the notice of civil administrative penalty shall
become a final order after the expiration of the twenty-day periecd

and the civil administrative penalty shall become due and pavable.




5.2. Nofice ang Scheduling of Informal EHEearing. If the
viclator reguests an informal hearing within the twenty-day
pericd, the assessment officer shall schedule such a hearing in
accordance with the following procedures:

5.2.1. The time and place the informal hearing is to be
held shall be communicated to amy-pewsem any inspector or other
authorized representative of the director who filed a notice of
violation bringing about the informal hearing and to the violator.

5.2.2. 8uch communication shall be provided at least
ten-—+{i6¥-days flfteen (15) calendar days prior to the time of the
hearing.

5.2.3. The assessment officer may continue the informal
hearlnq only for good cause shown.

§,3. Informal Hearing Procedures. An informal hearing, as
provided by these regulations, 1is intended +tc be an informal
discussicn of the facts which gave rise to the issuance of a
notice of wviolaticon and shall ke <conducted in the following
manner: —

5.3.1. The West Virginia Rules of Civil Procedure and
West Virginia Rules of Evidence shall not apply.

5.3.2. A record of the informal hearing is not reguired
but may be made by any party +to the hearing at that party’s
expense. Any other party to the hearing may obtain copies therecf
at the expense of the party requesting such copy.

$.3.3. At formal review proceedings which may ensue, no
evidence as to any statement made by one party at the informal
hearing may be introduced as evidence by another party, nor may
any statement be used to impeach a witness, unless +the statement
is or was available as competent evidence independent of its
introduction during the informal hearing.

5.4. Written Decision. Within thirty (30) calendar days
following the informal hearing, the director shall issue and
furnish to the violator a written decision affirming, inereasine,
decreasing, or dismissing the initial civil administrative penalty
agsessment and giving the reasons therefor.

5.5. Reguest for Formal Hearing. Within thirty (30)
calendar days after notification of the director’s decision, the
vieclator may request a formal hearing before the State Water
Resources Beoard in accordance with the provisions of the Acts. If
ne  hearing is requested the director’s decision shall beconms a
final order after the expiration of the thirty-day period and the
civil administrative penalty shall become que and payable.




§47=4=6. Individual Civil Administrative Penalties.

6.1, The director .._may assess an individual civil
administrative penalty against any corporate director, officer,
agent, or employee of a vioclator, or any other person, who
authorizes, orders, or carries out a violatlon of the statute,
rule, regulation, order, cor permit condition or who fails or
refuses to follow an order from the director or the chief.

€.2. In determining the amcunt of a ¢ivil administrative
penalty to be assessed agalinst an individual, consideration shall
be given to the criteria specified in Section 7 of these
regulations. S o

6.3. The director shall serve on each individual to be
assessed an adnministrative penalty a notice of individual civil
adninistrative penalty assessment. For purpcses of Section 6.3 of
these regulations, service shall be deemed to be sufficient if it
satisfies Rule 4 of the West Virginia Rules of Civil Procedure for
service of a summons and complaint. 2 notice of individual civil
administrative penalty assessment shall include:

63 vir—~A-brief-narrativa- exp&anatien -ef-the-reasens-for
the-penatty:

6.3.1. A reference to the section of the statute, rule,
regulation, order, or permit condition allegedly vioclated;

6.3.2. A concise statement of the facts alleged to
constitute the vioclation; '

6.3.3. A statement of the ameocunt of the individual
civil administrative penalty to be imposed;

€+3s2+ 6.3.4. A copy o©of the underlying notice of
vieclation; and ' . ) '

5.2.5. A statement of the individual’s right to an
informal hearing. - T

Gr3r3r~—TFPhe-ameunit-eof-tha-penalitv+—and

ExSrér——A-netice-cf-the-individuailas-wight-to-vegueskt--a
fermat-hearing-befere-the-State-Wakter-Reseurees—-Reawd:

6.4. The individual shall have Ehirty——{BG} twenty (20)
calendar days from his receipt of the notice of individual civil
administrative penalty assessment within which to deiivew--te-—the
State--Watew Researees-—Beard——a—~wr*tten——peét%ien——fer —-a-farmali
hearing request, in writing, an informal hearing before the
assessment officer. If nc hearing 1s regquested, the notice of
individual civil administrative penalty shall become a final order

after expiration of the thirty-day period and the individual civil




administrative penalty shall become dues and payable.

Gr-S5c——TE-khe-individuai-named-in-a-nokice-of-imdividual-givii
adminiserative-penaltty-assessment-£fites-a-pekition-few--review—-in
aoeerdance--with--Seekien——6r4-—-cf-—these-regulationsr-the-penatty
shpli-become-due-upon-—the—isanamees-cf-n-finat-administrakive-erder
affirmingr-inereasingy-er—daecreasing-—the-prepesed-penartys

6.5. 'The informal hearing, i1f recquested, will ke scheduled
and conducted pursuant to Sectien 5.2 et seg. of these
regulationsg. o

§47-4-7. Civil Administrative Penalty Calculatiecn Procedures.

7.1. The director shall calculate a civil administrative
penalty by taking into account the seriousness of the alleged
viclation, negligence or good faith on the part of the violator,
the type of facility, and any history of noncompliance by the
violatoeor. ' '

7.1.1. Seriousness of Violation. The dilrector shall
take inte account the sericusness of the violation by assigning a
rating for the extent of deviation from the reguirement of the
statute, rule, regulation, order, or permit condition in
accordance with Table A of these regulaticns and a rating for the
potential harm which may have resulted from the alleged violation
in accordance with Tabkle B cf these regulations. These
seriousness c¢f violation ratings shall be used to determine the
base penalty amount of the civil administrative penalty assessment
through the use of Tables C and D of these regulations. Table C
of these regulations shall be used for hazardous waste viclations.
Table D of +these regulations shall be used for solid waste
violations.

7.2. Negligence/Good Faith. The director shall take inte
account the negligence or good faith which the viclater displayed
with regard to the alleged violation by assigning a rating in
accordance with Table E of these regulations. The negligence/gocd
faith rating shall be used to determine the multiplying factor to
be applied to the base penalty amount through the use of Table F
of these regulations.

7.3. Adjustment Factor. The director shall take into
account the type of facllity by assigning an adjustment factor in
accordance with Table G of these requlations.  The subtotal

calculated pursuant to Sections 7.1 and 7.2 of these regulations

shall be multiplied by the adjustment factor.

F+3+ 7.4. History of Noncompliance. The director shall take
inte account the violator’s history of noncompliance by
determining the number of previous enforcement actions

(administrative, ¢ivil, or criminal) which have been taken against
the-—-vieitater--during-~the-—thivey-gig-——-{36r-—-menths--prior-Eo-the




wvislatien the facility during the twenty-four {(24) months prior to
the violation. Those enfocrcement acticons which were withdrawn,
dismissed, or vacated shall not be included in this determination.
The number of previous enforcement actions shall be used to
determine the dollar amount toc be added te the penalty through the
use of_ Fakies-s-and-H Tables H and I of these regulations. Tabie
& Table H of these regulations shall be used for hazardous waste

violations. Tabie-H Table I of these regulations shall be used
for solid waste violations.

Fré&7 7.5. The c¢ivil  administrative  penalty shall be
calculated by multiplying the base penalty amount (established
from the serilousness of violation pursuant to Section 7.1 of these
regulations) by the multiplying factor (established from the
negligence/good faith ratings pursuant to Section 7.2 of these
regulations), multiplyving that wproduct by the adjustment factor
(established from the adjustment factor pursuant to Section 7.3 of
these regulations) and then adding to that preoduct a dellar amount
(established from the history of noncompliance pursuant to Seetien
T3 Section 7.4 ¢f these regulatiocns) through the use of Table--z
Table J of thesé regulations.

7.6. The civil  administrative penalty assessed may not
exceed the maximum assessments prescribed by the Acts. The
max¥imum assessment for hazardous waste vieolations shall not exceed

seven.  thousand five hundred dollars (57,500) per day per
violation, uUp to 2 maximum of twenty-two thousand five hundred
dollars {(§22,500) total penaltvy. The maxXimum assessment for solid
waste vioclations shall not exceed five thousand dellars ($5,000)
per day per vieclation, up to a maximum of tweniy thousand dollars

{$20,000) total penalty.




TABLE A

Ratings for Deviation from Reguirements

1 to 3 —— The violator had completed nearly all reguirements
of the statute, rule, regulation, order, or permit condition in
question. However, there were some aspects of the requirements

which were clearly not accomplished or the reguirements were
completed in most, but not all, areas of the facility.

4 to 6 == The vioclator had completed approximately one-halfl
of +the recquirements of the statute, rule, regulation, order, or
permit = condition in question or the requirements were not
completed in approximately one-half of the areas of the facility.

7 to 9 —=- The violator has completed almost none of the
requirements of the statute, rule, regulation, order, or permit
condition in cuestion. However, some aspects of the reguirements

clearly were accomplished or the reguirements were not completed
in most, but not all, areas of the facility.

10 -—— The viclator had not completed any of the
requlrements of the statute, rule, regulation, crder, or permit
condition in gquestion or the requlrements were neot completed .in
any area of the facility.




TABLE B

Ratings of Potenti

1 to 3 ~= The wviolaticon is of
could net result in a potential for
human_health or the environment.

4 to 6 ~~ The viclation 1is
physical nature and may result in a
empreyeear-the-pekiias human health

7 to 9 == The wviolation is
physical nature and may result in a
empteyees+~the-pubiias human health

al for Harm

an administrative nature and
harm to emplevees—-the-publie,

cf an administrative or a
minecr potential Zfor harm to
or the environment.

of an administrative or a
moderate potential for harm to
or the environment.

10 -~The violation iz of an administrative or physical
nature and may result in a major potential for harm to empieyees-
Ehe-pukiies human health or the environment.




TARLE-C
Serdousness-of -Hazardous-Waste-Vioclation

Desrtaticon-from-Regquirenent

Temmmmms Zrmmmm o e i s G = T s §-mm-m- e -G
Poreniiat
Tor-Harm
Y 11001200 -3300---12400-- 1500 --1603--17200--1800---1L900- - 2000
2----- 1350 -"9450- 1559~ k650 -2 750 ~~ 1850 -~ 1956~ 2650 - ~2150 - ~2250C
3---m- 160G -- 1766 -~ 180 0-- -1 94 --2 006 -- 2200 -- 22B6---23 06 --24 00 —-2500
4==--m 1850 -~ 1950~ 2850~ -2150 —~2250 - 25350~ 2450~ 2550 -""2650C - ~2750
Bomemm 2306 --2280--3308--2480-- 2500~ - 2608 --2766-- 2865 --2500- -~ 360G
S 2350--2450--2550---2650---3750--2850 -- 2350-~-3050---3154--3256
Fmmmmn 2606 --27-60--2800---2500---3000~-31-00-- 32 00-~3300- - 3400 -~35CG
§---== 330G --2269--3300~ - 3490 - -3500 -~ 3600~ FFIO-~FECT -"39VT ~~2TTC

G- —===3 G0 - 30O - 3809~ 3900 200G - - A OO -~ 4200 4300 — 4400 4500

16----~ 4300 - 4BBE-- 4360~ 4400~ -4 500 ~- 4606 -~ LTFCO-~FBOO--~49H0 - ~5000
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TABLE Q

Sericusness of Hagardous Waste Violation

Deviation from Reguirement

1 2 2 4 5 8 7 8 9 10
Potential
for Harm

1 200 245 300 365 440 525 620 730 855 1000

2 300 345 400 . 465 540 625 720 830 g55 1100

3 500 545 &0C 665 740 82B 220 1030 1155 1300

4 800. 845 200 865 1040 1125 1220 1330 1455 1600

5 1200 1245 1300 1365 1440 1525 1s820° 1730 1855 2000

5] 1700 1743 1800 1865 1940 2025 2120 2230 235% 23500

7 22507 2295 2350 2415 2480 2575 2670 2780 2805 3050

8 2850 2893 28850 3015 30%0 3175 3270 3380 3505 3650

<] 3500 .3545 3600 3665 3740 3825 3920 4030 4185% 4300

10 4200 4245 4300 4365 4440 4525 4620 4730 485% 5000

11




TABEE-D

sSarioushess -of-Bolid Wagte -Violation

Daviatisn- fron-Requiranens

p BRI 2-mem S S . S - SO 6mmmmmm Fommmm —frmmmm— R 39
Portential
fore -Hatrm
i FBhem e B = =SS~ == TP = =S58 = = B S O = =S S - - 3 S - A -~ =12 510

Zumn= B80T OO~ 28O ~ == FOD = ABH Q=L EQ O - 2R OO = 2SO = 1L OO~ --=5 60
3o B850-0-250- 1056 --1450--2250--L350---1450---21550 -~ 2650-<-—LF 54~
&===3-10 8- = =12 09~ =2 300~ - 1400 -~ 5O O~ FE O~ ~L T OO -~ 1BOC -~ 1TTA~ =T 000"
5---k350---1450---1550~-1656--1F56--"T850 " 1S5U - 2US0 "2 IS0 2350
6=~ E600-~ 2700 --1 866 ~ - 10G6 -~ 2CGB6- -2 EEO---2ROC -~ 2500 - - 24BO-~ -2 564
Fo-- L8 50-- 080 - -2 050 ~ - 2450 -- 2256-- 2350~ --2450- =~ 2550 -~ 2659~ ~--2F 50
8---3100---2200---2300~- 2460 --2560--2650---2700--2806--2966-~--3800
2---2350---2450 --2550 -~ 2650 -~ 2F50--2859---2550-- - 3056 --3156-~--3250-

10 2600 2700.--2800..2800-_3000--3100--3200--3308--3466----3566

12




TABLE D

Sericusness of Seolid Waste Vielation

Deviation from Reguirsment

1 2 3 4 5 8 7 8 2 10
Potential
for Harm

1 1c0o” 140 190 250 320 400 490 590 700 725

2 20¢C 240 220 350 420 500 590 690 8CC 825

3 400 4490 490 550 620 700 790 820 1000 1125

4 700 740 720 850 920 1logc 1080 1190 1300 1425

5] 1025 1065 1115 1175 1245 1325 1415 1515 1625 1750

S 1375 1415 1465 1525 1585 1675 1765 1865 1975 2100

7 1725 1765 1815 1875 145 2025 2115 2215 2325 2420

8 2075 2115 2165 2225 2295 2375 2465 2565 2675 2800

S 2425 2465 2515 2575 2645 2725 2815 2915 3025 315¢C

10 2775 2815 2865 2925 2995 3075 3165 3265 3375 3500

i3




TABLE E

Ratings for Negligence/Good Faith

8 1 -— The vielation is not the result of negligence and the
viclator  expended all possible effort to comply with the
requirement in question or the violator has completed all actions
to correct the violation.

3-£e-3 2 to 4 -- The violation is the result of an oversight
by the violator and c¢ould have been aveided if a nmore
conscientious effert had been made in the operation of the
facility or the vioclator has bkegun but not completed current
acticns to correct the violatien.

4-te-& 5 to 7 -- The viclaticn is cbkvicus and a result of a
lack of reasonable care by the viclator or the vieolator has taken
inadequate action to correct the viclaticn.

7-te-9 8 tc 10 -- The Violation:is the result of a complete
disregard feor ‘the requlrement in question or the violator failed
to respond to a prevzous enforcement action pertaining to the sane
requirement. — ’

14




TABLE F

Negligence/Good Faith

Negligence/Geod Falth

Multiplying Factor

-e- 1
-2- 2
-2~ 3
-3- 4
-4- 5
-5- &
-6- 7
-
-8- 9
-9- 10

15




TABLE G

Adjustment

Facter

Type of Facility

Multiplying Factor

Conditicnally Exempt Small
guantity Hazardous Waste
Generator; Hazardous Waste
Transporter ) ]

small Quantity Hazardous
Waste Generator; -
Class C Solid Waste Facility:
Class D Sclid waste Facllity:
Transfer Station; Open Dump

Hazardous Waste Generator;
Class B Scolid Waste Facility;
Class E Solid Waste Facillity

Hazardous Waste Treatment,
Stcrage, or Disgpesal Facility:

Class A So0lid Waste Facility; =

Class F Solid Waste Facility

18




TABLE-& TAELE H

History of Hazardous Waste Noncompliance

Number of Previous

Enfercement Actions Dellar Amcunt
1 $250.00
2 : $500.00
2 £10C0.00
4 S175C.0Q0
5 . . ’ $2750.0C0
& $4000.00
7 and greéater : $5500.00

17




TABLE-H TABLE I

History of Solid Waste Noncompliance

Number of Previcous

Enforcement Actions Dollar Amount
1 - $100.00
2 $200.00
3 $350.00
4 $550.00
5 £850.00
& . $1250.00
7 £1650.00
8 $2150.00
9 $£2750.00
10 and greater $3350.C0

1ls




YABEH-E TABLE J

Caleculation of Civil Administrative Penalty Assessment

Seriocusness of Violation

Negligence/Gocod Faith x
Subtotal:
Adjustment Factor o b4
Subtotal:
History of Noncompliance +

Total Assessment:

ie




FILED
WEST VIRGINIA LEGISLATURE w0 WG 22 P 1 G
{EGISLATIVE RULE-MAKING REVIEW COMMITTEE -0 &0 22 Fid 12 C3
Room M-438, Swate Capitol
Charleston, West Virginia 25305
(304) 340-2285

- A
¢ ol ks
cosTaTE

Senator Lloyd Jacksen, Co~Chairman . Debra A. Graham, Counsel
Delegate Patrick H. Murphy, Ce-Chairman Michael McThomas, Associate Counsel
Marie Nickerseon, Admr. Assistant

NOTICE OF ACTION TAKEN BY LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

August 21, 1890

TC: Xen Hechler, Secretary of State, State Register

TC: - J. Edward Hamrick, ITII, Director
Division of Natural Rescurces
Building 3, State Capitcl Complex
Charlesten, WV 25305

TROM: ILegislative Rule-Making Review Committes

PROPOSED RULE: ‘Assessment of Civil Administrative Penalties

The Legislative Rule-Making Rev1ew Committes reconmends that the West
Virginia Legilislature: .
1. Authorize the agency toc promulgate the Legislative Ruls

{a} as originally filed

(b} as medified by the agency X

2. 2Authorize the agency tec promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached.

3. Authorize the agency tc promulgate the Legislative rule
with certain amendments; amendments and a statement of
reascns for such recommendation is attached.

4, Authorize the agency to promulgate the Lagislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

5. 7 Recommands that the rulese be withdrawn;:; a statement of |
reasens for such recommendaticon is attached.

Pursuant to Ceode 23%A-3-11(c), this nctice has been filed in the State
Register and with the agency proposing the rule.

cc: Ms., Jennifer J. Meeks
Office of Env. & Reg. Affairs

q’iD




