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ADMINISTRATIVE LAW DIVISION

Form 32

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: _West Virginia Department of Natural Resources  TITLE NUMBER: 47

RULE TYPE: Legislative ; CITE AUTHORITY _W. Va. Code §§20-5E-16
and 20-57-6

AMENDMENT TO AN EXISTING RULE: YES___ NO_X_
IF YES, SERIES NUMBER OF RULE-BEING AMENDED:

TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: &

TITLE OF RULE BEING PROPOSED: - i , N

"Agsessment of Civil Administrative Penalties’

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PRCPOSED RULES, THIS

COMMENT PERIOD WILL END ON ____Jamuary 5, 1990 AT 4:00 o.m,

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS,
DNR Rule Comments

Room 712, Building 3

) THE ISSUES TO BE HEARD SHALL BE
State Capitol Complex . LIMITED TOQ THIS PROPOSED RULE.

Charleston, WV 25305
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MEMORANDUM OF CONSENT

TO: J. Edward Hamrick III, Director
Division of Natural Resources

FROM: Leonard A. Harvey, Secretary
Department cf Commerce, Labor,
and Environmental Rescurces

SUBJECT: Approval of Regulatory Proposal

RE: Assessment of Civil Administrative Penalties

I have reviewed the proposed rule and authorize its filing
for pubklic comment in accordance with the provisions of the West
Virginia Administrative Procedures aAct.

W- \

! 1] , Y e, A8
Leonard A\ Harvey Date %
Secretary




’ ™
FISCAL NOTE FOR. PRODOSED RULEs [ ILED

H AL e Tid

Rule Title: Assessment of Civil Administrative ren&ltids -5 PH¥ 3 55

Type of Rule: X Legislative _ Interpretive uﬁjwég‘f
— — T
Agency: West Virginia Department of Natural Resources

Address: Building 3, State Capitol Complex, Charleston, West Virginia

ANNUAL — FISCAL YEAR
i. Effect of Proposed Rule .Increase’ Decrease Current Next Thereafter
(Estimated Total Cost} $ 3 3 S $
Personal Services 45,000 0 47,250 49,612
Current Expense .. 2,000 0 2,000 2,000
Repairs and Alterations
Equipment 2,000 0 300 500

Other . -

2. Explanation of Above Estimates:

A secretary and an attorney teo act as the assessment officer
will be hired to implement this rule.

3. Objectives of These Rules:

This rule implements civil administrative penalty assessment
and cecllection as provided by W. Va. Code §§20~5E-16 and 20-5F-5.

4., Explanation of Overall Economic Impact of Proposed Rule.
A. Econcmic Impact on State Government: $156,000 per vear,
B. Economic Inpact on Political Subdivisions: No impact.

Ecconomic Impact on Specific Industries: £150,000 per vear in
viclator penalties.

Economic Impact on Specific Groups of Citizens: No impact.

C. Economic Impact on Citizens/Public at Large: No impact.

Date:

Decenber 1,

Directdr




PREBMBLE TO A NEW LEGISLATIVE RULE
CONCERNING CIVIL ADMINISTRATIVE PENALTIES

STATE AGENCY: West Virginia Department of Natural Resources
REGULATIONS: “Assessment of Civil Administrative Penalties”
AUTHORITY: W. Va. Code §§20-5E-16 and 20-5F-6

ACTION: Propcsed Rule; Notice of Public Comment Period

SUMMARY: The Department 1is propesing a new legislative rule
(47 C.S.R. 4) concerning the criteria and procedures that shall be
follewed in the assessment of c¢ivil administrative penalties
impcsed under West Virginia’s Hazardous Waste Management and Seclid
Waste Managemenit Acts, A public comment period for the propocsed
rule commences with today’s f£iling and ends at 4:00 p.m. on
Friday, Januiry 5, 19890, Written comments on this rule may be
mailed or delivered to: DNR Rule Comments, Room 712, Building 3,
State Capitol Complex, Charlestcon, West Virginia 25305.




TITLE 47 FH_ED
LEGISLATIVE RULES
DEPARTHMENT OF NATURAL RESOURCESKﬁ{EC -5 ¥ 3 55

SERIES 4 UZ’""’*E s ——:‘.-: u"pr-?.;i
ASSESSMENT OF CIVIL ADMINISTRATIVE PENALTIES : '

i.1l. Scope and Purpose. —— This legislative rule establishes
the criteria and procedures that shall be fcollowed 1n  the
assessment of civil administrative penalties impeosed under the
provisions of W. Va. Code §20-5E-16 or W. Va, Code §20-5F-5,

i.2. Authority. —— W. Va. Code §82C-3E-16 and 20-5F-6.
1.2. Filing Date. --
1.4, Effective Date. =--

§47-4-2. Definitions.

2.1. 7YActs” means the West Virginia Hazardous Waste
Management Act (W. Va. Code §20-5E, et seg.) and the West Virginia
Solid Waste Management Act (W. Va. Code §20-5F, et seq.).

2.2. “"Assessment Officer” means a person appcinted by the
director tc. carry out the review, assessment, and hearing
procedures outlined in these regulations.

2.3. #Civil Administrative Penalty Referral” means a written
document that includes the observations made by the inspector
relative to the sericusness of the alleged violation and any good
faith efforts made to comply with applicable requirements as well
as any other apprepriate factors established by these regulations.

2.4. *“Director” means the director of the West Virginia
Department of Natural Resources or his authorized representative.

2.5, #Facility” means the site of the alleged viclation.

2.6. “Inspector” means an authcrized representative of the
director who as a normal function of his responsibilities conducts
inspections, investigations, or sampling at facilities regulated
under either of the Acts.

2.7. *#Notice of Civil Administrative Penaltv” means a
written notification provided to a vioclatcr by the assessment
cfficer, by means of certified mail or personal service, assessing
a civil administrative penalty. A notice of civil administrative
renalty shall include:




2.7.1. A reference to the section of the statute, rule,
regulaticn, order, or permit ceondition allegedly violated:

2.7.2. A concise statement of the facts alleged to
constitute the violation:

2.7.3. A statement of the amount of the civil
adninistrative penalty to ke imposed; and

2.7.4. A statement of the alleged violator’s right to
an informal hearing.

2.8. “Notice of Dismissal” means a written notification
provided tec a violator by the assessment officer or the director,
by means of certified mail or personal service, dismissing and
vacating the enforcement action. A notice of dismissal may be
issued at any time during the proceedings.

2.9. “Notice cf Violation” means a written notification
rrovided to an alleged viclator by the inspector at the time of
inspecticn.

2.10. “"Violator” means the perscn who is alleged to have
vicolated the statute, rule, regulation, order, or permit
condition.

2.11l. “Written Declision” means a written decision furnished
to the violator concerning the director’s final decision regarding
the assessment of a civil administrative penalty and the reasons
thaerefor.

§47=-4~3. Notice of Violations.

3.1. General. An inspector or other authorized
representative of the director may issue a notice of violation for
any violaticn he observes,

3.2. ©Nctice Procedures. 2 notice of viclation shall be in
writing, shall ke signed by the inspector or other authorized
representative of +the director, and shall set forth with
reasonakble specificity:

3.2.1. The nature of the viclation with a reference to
the section of the statute, rule, regulation, crder, or permit
condition that was allegedly violated;

2.2.2. The time and date of the observance of the
vieolation; and T

3.2.3. A reasonable description of the facility where
the violation 1is cbserved, where within +that facility the
violation was observed, and the stage of processing at which the
viclaiton cccurred, if appropriate.




§47-4=4. Penalty Assessment Procedures.

4.1, Review of Notice of Violation and Penalty <Calculation.
The assessment officer shall review each notice of violation
referred to him for civil administrative penalty assessment to

deternmine:

4.1.1. The appropriateness of a c¢ivil administrative
penalty:

4.1.2,., The amount of penalty, if any, based upon the
rates and methods given in these regulations;

4.1.3. The appropriateness of assessing a dailly c¢civil
administrative penalty for continuing violations;

4.1.4. The ftotal administrative penalty assessment; and

4.1.5. The appropriateness of assessing a civil
administrative penalty against an individual.

4.2. Notice of Civil Administrative Penalty. The assessment’
officer shall provide the vieclator with:

4.2.1. A notice of c¢ivil administrative penalty which
shall include procedures for requesting an informal hearing and a
notification of applicable time constraints: or

4.2.2. A notice of dismissal.
§47-4-5. Hearings and Appeals.

£.1. Right tos Informal Hearing. The <violator shall have
twenty (20) calendar days from his receipt of the neotice of civil
administrative penalty within which to deliver to the director a
vritten request for an informal hearing. If no hearing is
requested, the notice of civil administrative penalty shall become
a final order after the expiration of the twenty-day period and
the civil administrative penalty shall become due and pavable.

5.2. .Notice and Scheduling of Informal Hearing. If the
violator . requests an informal hearing within the twenty-day
period, the assessment cfficer shall schedule such a hearing in
accordance with the folleowing procedures:

5.2.1. The time and place the informal hearing is to be
held shall ke communicated to any person whe f£iled a notice of
viclation bringing about the informal hearing and to the vielator.

5.2.2. Such communication shall be provided at least
ten (10) calendar days prior to the time of the hearing.




5.3. Informal Hearing Procedures. An informal hearing, as
provided by these regulations, 1is intended <o be an informal
discussion of the facts which gave rise to the issuance of a
notice of violation and shall be conducted in the following
mannexr: :

5.3.1. The West Virginia Rules of Civil Precedure and
West Virginia Rules of Evidence shall not apply.

5.3.2. A record of the informal hearing is nct required
but may be made by any party to the hearing at that party’s
expense. Any other party to the hearing may obtain copies thereof
at the expense of the party requesting such copy.

5.3.3. At formal review proceedings which may ensue, no
evidence as toc any statement made by one party at the informal
hearing may be intrecduced as evidence by another party, nor may
any statement be used to impeach a witness, unless the statement
is or was availakle as competent evidence independent of its
intreduction during the informal hearing.

$5.4. Written Decision. Within thirty (30) days fecllowing
the informal hearing, the director shall issue and furnish to the
violator a written decision affirming, increasing, decreasing, or
dismissing the civil administrative penalty assessment and giving
the reascns therefor,. '

5.5. Regquest feor Feormal Hearing. Within thirty (30) days
after notification of the directeor’s decision, the violator may
request a formal hearing before the State Water Resources Board in
accordance with the provisions of the acts.

§47-4-6. Individual Civil Administrative Penalties.

6.1. The director may assess an individual . ecivil
administrative penalty against any corporate director, officer,
agent, or emplovee. of a viclator whe authcrizes, orders, or
carries cut a violation of the statute, ruls, regulation, ocrder,
cr permit condition or who fails or refuses to follow an order
from the director or the chief.

£.2. .. In determining the amount of a ¢ivil administrative
renalty to be assessed against an individual, censideration shall
be given to the c¢riteria specified in Section 7 of these
regulations.

6.3. The director shall serve on each individual to be
assessed an administrative penalty a netice of individual civil
administrative penalty assessment. For purposes of Section 6.3 of
these regulations, service shall be deemed te be sufficient if it
satisfies Rule 4 of the West Virginia Rules of Civil Procedure for
service of a summons and complaint. A notice of individual c¢ivil
administrative penalty assessment shall include:




5.3.1. A brief narrative explanation of the reasons for
the penalty:;

§.3.2. A copy of the underlying notice of wviclation;
5.3.3. The amount of the penalty; and

6.3.4. A notice of the individual’s right to reguest a
formal hearing before the State Water Resources Board.

6.4. The individual shall have thirty (30) calendar days
from his receipt of the notice of individual civil administrative
penalty assessment within which tc deliver to the State Water
Resources Board a written petition for a formal hearing. If no
hearing is requested, the notice of individual civil
administrative penalty shall become a final order after expiration
cf the thirty~day period and the individual civil administrative
penalty shall kecome due and pavable.

6.5, If the individual named in a notice of individual civil
administrative penalty assessment files a petition for review in
accordance with Section 6.4 of these regulations, the penalty
ghall become due upen the issuance of a final administrative order
affirming, increasing, or decreasing the proposed penalty.

§47-4-7. Civil Administrative Penalty Calculation Procedures.

7.1. The director shall calculate a c¢ivil administrative
penalty by taking into account the seriocusness of the alleged
violatien, negligence or good faith on the part of the violator,
and any history of noncompliance by the viclator.

7.1.1. Seriousness of Vieolation. The director shall
take iInto acccunt the seriousness of the violation by assigning a
rating for the extent of deviation from the reguirement of the
statute, rule, regulation, order, or permit condition in
accordance with Table A of these regulations and a rating for the
potential harm which may have resulted from the alleged violation
in accordance with Table 2B of these regulations. These
sericusness of violation ratings shall be used tc determine the
base penalty amount of the civil administrative penalty assessment
through the use of Tables C and D of these regulations. Table C
of these regulations shall be used for hazardous waste violations.
Table D of these regulaticns shall be used for solid waste
violations.

7.2. Negligence/Good Faith. The director shall <take into
account the negligence or good faith which the viclator displayed
with regard to the alleged violation by assigning a rating in
accordance with Table E of these regulations. The negligence/gocod
faith rating shall be used to determine the multiplying factor tc
be applied to the base penalty amcunt through the use of Table F
cf these regulations. _




7.3. History of Noncompllance. The director shall take into
account the violator’s history of noncompliance by determining the
number of previous enforcement acticons (administrative, civil, or
criminal) which have been taken against the violator during the
thirty~-six (38) months prior to the viclaticn. Those enforcement
actlions which were withdrawn, dismissed, cr wvacated shall not be
included in this determination. The number of previous enforcement
actions shall be used to determine the dollar amcunt to be addegd
to the penalty through the use of Tables ¢ and H of these
regulations. Table &G of these regulations shall be used for
hazardous waste violations. Table H of these regulations shall be
used for scolid waste violations.

7.4, The civil administrative penalty shall be calculated by
nultiplving the base penalty amount (established from the
seriousness of wviclation pursuant to Section 7.1 of these
regulations) by the multiplying factor (established from the
negligence/good .faith ratings pursuant to Secticn 7.2 of these
regulations) and then adding +to that product a dellar amount
(established from the history of noncompliance pursuant to Secticn
7.3 of these regulations) through the usze of Table I of these
regulations.




TABLE A

Ratings for Deviation from Reguirements

1 to 3 -- The violator had completed nearly all requirements
of the statute, rule, regulation, order, or permit condition in
question. However, there were some aspects of the reguirements

which were c¢learly not accomplished or the regulirements were
completed in most, but not all, areas of the facility.

4 to 6 -~ The viclater had completed approximately one-half
of the reguirements of the statute, rule, regulation, crder, or
permit condition in gquestion or the reguirements were nct
completed in approximately cne-half of the areas of the facility.

7 to 9 ~— The viclater has completed almost none of the
reguirements of the statute, rule, regulation, order, cr permit
conditieon in guesticn. However, some aspects of the regulirements

clearly were accomplished or the requirements were nct completed
in mest, but net all, areas of the facility.

10 =— The vieclator had not completed any of the
requirements of +the statute, rule, regulation, order, or permit
condition in question or the requirements were nct completed in
any area of the facility.




TABLE B

Ratings of Potential for Harm

1 te 3 == The vioclation is cof an administrative nature and
could not result in a potential for harm to employees, the public,
or the environment.

4 to 6 —-- The violation 1s of an administrative or a
physical nature and may result in a minor potential for harm to
empleovees, the pubklic, or the environment.

7 to 9 -- The violation is of an administrative orx a
physical nature and may result in a moderate potential for harm to
emplecyees, the public, or the environment.

10 ~-The vielation is of an administrative or physical
nature and may result in a major potential for harm to employees,
the public, or the enviromnment.




TABLE C

Sericusness of Hazardous Waste Vielation

Deviation from Reguirement

1 2 3 4 5 & 7 g @ 10
Potential
for Harm

1 1100 1z0C 1300 1400 1500 1800 1700 1800 1800 2000

2 1350 1450 1550 1650 1750 1850 1850 2050 2150 2250

3 1600 1700 18CC 19CcC 20CC 2100 2200 2300 2400 2500

4 1820 1950 2080 2180 2280 2350 24%0 2550 2650 2750

5 . 2100 2200 2300 2400 2500 2600 2700 2800 2900 3000

) 2350 24850 2550 2650 2750 2850 2950 3080 3150 3250

7 2600 2700 2800 2200 3000 3100 3200 3300 3400 3500

8 3100 3200 3300 3400 2500 3600 3700 3800 3800 4000

2 - 3600 3700 3800 3800 4000 4100 4200 43C0 4400 4500

10 4100 4200 4300 4400 4500 4600 4700 4800 4200 BO0OO




TABLE D

Seriousness ¢f Seclid Waste Violation

Deviation from Regquirement

1 .2 -3 4 5 & 7 8 o 10
Potential
for Harm
1 350 450 550 650 750 850 950 1050 1150 1250
2 600 700 800 900 1000 1100 1200 13C0 1400 1500
3 850 950 1050 1150 1250 13250 1450 1B385C 1650 1750
4 1100 1200 1300 1400 13500 1600 1700 1800 129CC 2000
5 1350 1450 1550 1650 1750 1850 1850 2050 2150 2250
& 1600 1700 1800 1800 2000 2100 2200 2300 240GC0 2500
7 1850 13850 2050 2150 22BEC 23EC 2450 2550 2550 2720
8 2100 .2200 2300 2400 2500 26C00 27CC 2800 2900 3000
=] 2350 24B0 2550 .2650 2750 2850 2950 3050 3150 3250
10 2600 2700 2800 2900 3000 3100 3200 33C0 3400 -3500

10




TABLE E

Ratings for Negligence/Good Faith

0 -- The violation is nct the result of negligence and the
viclator expended all possikle effort to comply with reguirement
in cquesticn or the vioclator has completed all actions +to correct
the violation.

1 te 3 == The viclation is the result of an oversight by the
vielator - and could have keen aveoided if a more conscisntious
effort had been made in the operaticn of the Zfacllity or the
violator has mnot completed current actions to correct the
viclation.

4 to 6 == The viclation is obvious and a result of a lack of
reasonable care by the violater or the violator has taken
inadecriate action to correct the viclation.

7 to @ =-- The violation iz the result of a complete

disregard for the requirement in question or the viclator failed
to respond to a previous enforcement action.

11




TABLE F

Negligence/Good Faith

Negligence/Good Faith Multiplying Factor
0 0.7
1 0.8
2 0.9
3 1.0
4 1.1
5 1.2
<] 1.4
7 1.5
8 i.8
9 2.0

12




TABLE G

History of Hazardous Waste Noncompliance

Number of Previous

Enforcement Actions .. : - Dollar Amcunt
1 . , $250.00
2 $500.00
3 $1000.00
4 $1750.00
5 $2750.00
S ' $4000.00
7 and greater $5500.00

12




TABLE H

History of Solid Waste Noncompliance

Number of Previous
Enforcement Actiocns

Dellar amount

8
9

10 and greater

14

$100.00
$200.00
$350.00
$550.00
$850.00
$1250.00
$1650.00
$2150.00
$2750.00

$3350.00




TABLE I

Calculaticn of Civil Administrative Penalty Assessment

Seriocusness of Violatlon

Negligence/Good Faith X
Subtoctal:

History of Noncompliance +
Teotal:

15




