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" Gavernar 26838 Commissicner

April &, 1984

The Henovsble A. James Manchin
Secretary of State
Sratc Cspitol
Chawleston, West Virginia 2530S
2ar Mr, Mawctin:

Tisase £ind attached two copiss of legislative rules which have basn 1
—wzz-mrzed by the Legislature pursuani to §294-3-13.

These rules are entitled; "Driving under the Influence, Drivers License

Revocation Administrative Hearings.” Thesze rules have been designated Series

¥IV, pages | through 6é.

4lso attached pursuant te §28A-2-6(b) is an abstract of the promulgation

histoxy of these rules.

1 certify that the attgched constitutes the legislative rules in conformily

with the provisions of 1aw authorizing and dirvecting their promulgation.

Very truly yours,
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Department of Motor Vehicles :‘J
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ETATE OF WEST VIRGINIA

OFFICE OF THE SECRETARY OF STATE

SHARLESTOH 23303

-

STATE REGISTER FILING : -

’ Virginia 7,, Roherts 5 ocommigsionsy 3

Title or Fosition

artment of Moror Vehicles , hereby submit to recerd iz
Department or Division : :

=tz Register on & 1/2 x 11" paper two (Z) ccples of

roposed rtules and regulations concerning tcpxcs of materizl not
bver:ed Ly existiuyg rules and regulalions;

ropesad rules and regulations superseding rules and regulations
lready on file;

otice of hearing; .
indings and determinzations:
‘uless znd regulations; ot

her - specify ( LEGISLATIVEC ) PROCFDURAL () THTERERETIVE ()

i
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e 1 through 18 SECRETARY OF STATE
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WEST VIRGINIA LEGISLATIVE RULES
DEPARTMENT COF MOTOR VEHICLES

Chapter l7a-Z
Sariaes XIV
1983

Subjeet: Driving Under the Influence; Drivers' License Revecaticn Administrative

Hearings

Secticen 1. General

1.01. Scope =~ These legislative rules relate to a hearing requasted by a
person whose license or privilege to operate a motor vehicle has been revoked
under an zdministrative proteeding pursusnt te §17C-34-1 or a refusal te submit

to 2 secondary chemical test pursuant to §17C-5-7.

1.0Z. Autbority -~ These legislsetive rules are issued under the asuthority

of §17A-2-9,
1.G3. Filing Date - These legislative rules were promulgated on April 4,
1984, and were filed on April 4, 1934 in the Gifice of the Secretary of State.

1.04. Effective Date = These legislative rules become effsctive on

May 4, 1884,

Section Z. Application andg Enforcement

2.01. Application - These legislative rules apply to hearinps requested
by persons whose license or privilepe o operate a motor vehicle has been reveked

pursuant to an offense described in Chapter 17C, Article 3, and 3A of the Code,

Paga 1
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i, Department of Motor Vehicles Sec. 2.02. .
Lagislative Rule 17A~2 o
Series XIV ‘ i

2.02. Enforcement - Enforcemest of these legislative rules is vested with ’§

the Commissicner &f Motor Vehicles or lawful designee..

Section 3. Definitions - The fellowing defimiticas shall apply in the interpra-
tation and enforcement of these legislative rules.

3.01. Arrvesting Officer - Means any law enforcement officer as described

in §17C-5-4. -
3.02. Code - Means the Code of West Virginia of 1931, as amended. o

3.03. Commissicner - Means the sxecutive officer of the Department of

YMoter Vehicles appointed by the Governcr pursuant to §l74-2-2, or lawful

designee, - _ - ‘ ’ I
3.04. Hearing - Means the administrative procedures conducted by ths Commis-
sioner pursuant tc Chapter 17C and Chapier 29A of the Code and these legisiative

rules as applied fto contested cases arising out of the enforcement of administrative

revocations imposed under the provisions ¢f Chapter 17C of the Code.
Saction 4. Challenge of the Secondary Chemical Test

4,01, Netification - Any person requesting a hearing under the provisions
¢t §17(=5A=2 and who interds to challenge the results of any secendaxy chamical
rest of hlood, breath or urine, or intends to cross-ewxamine the individual or
individuals who administered the test or performed the chemical amalysis, shall
notify the Commissicner. Such notification must be submitted in writing, either
in person or by mail to the Commissioner in Charlesteon, West Virginia, at least
ten days prior to the hearing date.

4.02. Admissibilitv - Failure to comply with the notice requirements of

Section 4.01 shall mean that the results of the segendary test, if any, will be

adwissible as though the person and the Commissioner had stipulated the admissi-

bility of such evidence, ' 77 I

Page 2
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Department of Motor Vehicles Sec. 4.03. |
Legislavive Rule 174-2
Series XIV

4.03. Exceétionsi- The provisions ¢f 4.02 shall not be invoked in the

case pf a person who iz not represented by counsel unlessz the communication

from the Commissivner to the person establishing a time and place for hearing
alsc informed the person of the consequences of his failure to timely notify
the Commissioner pursuant to Section 4.01.

Section 5. Reguest for Hearing

§.01. Initial Notice of Procedures - The crder of revocation shall alse

inelyde:
1. A statement ¢f the issues invalvead.

Z2- A statement that a request for hearing must he made as prescribed in

Section 5.02.

3. A statement that the Commissioner must be notified if there is an in-

tent to challenge the results or operation of the chemical test as prescribed

in Section 4.

4, A statement of the costs associated with the hesring which may be in- ’

curred, 35 prescribed in Section §.

5.02. Reguest For Hearing - A request for hearing must be submittfed in

writing to the Commissisner in Charlesteon, West Virginia, either in perscn o
by registered or certified mail, return receipt requested. The request must

he made within ten davs frem the date on which the order of revoecation's mail i

receipt was signed. However, in tases where the registered or certified mail

iz not signed for, the provisions of §17A-2~1% shall apply. If the person re- |

gquesting the hearing intends to challenge the results or aperation of the chemical

test, netice of such action must be made as prescribed in Section 4. .

5.03. Notice of Hezxring - The notice of hearing shall be sent to the person

requasting the heayxing by registerad or certified mail, return receipt raguested. i

Page 3
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_Department of Motoer Vehicles
Legislative Rule 174-2
Series XIV

Sec. 5.03,

The notice shall contain:

1. A statement of the date, time, and location of the hearing.
2. A statement of the issues involved.
3. A statemeat as to the consequences of failing to appear at the pre-

scribed date, time amd place of the hearing.

b4, A statement as to the consequences of failing to timely notrify the Com-
missioner of his iptention to challenge the results or eperstion of the chemical

test pursuant the notice requirements of Section 4.

5.064. Fsiluze of Person Reguesting Hearing to Appear - The failure of a

perseon requesting a hearing to appear without first obtaining a continvance
pursuant to Sections 5.06 or 5.07 shall result in an automatic reinstatement

of the revocation and assessment of the cosits outlined in Saetion §.

5.05. Failure of Arresting Cfficer to Appear - The failure of the arrest-
ing officer to appear without fipst obrtaining a éontinuance pursuant to Sections
5.06 or 5.07 shall result in an immediate dismissal of the administrative revo=
cation imposed under the provisions of Chapter 17C of the Code.

5.06. Request feor Continuance ~ The arvesting officer or the person re-

questing a hearing may be granted a continuance of a scheduled heaxing. The ra-
quest for continuance shall be in writing, and must be received by the Director of
the Safety and Enforcement Division of the Department of Motor Vehicles at least
five days pricy to the scheduled hearipg date. Such requests will be granted if
good cause is shown., Goed cause shall include such reasons as serious iliness,
medical appointments, court appearances, oar religious holidays of either party.
5.07. Ceontinuance c¢n the Morion of the Commissioner - The Commissioner may
postpone or continue a hearing on 0is own metion. The Comrissioner may alse grast

a contianance on less than five dayvs notice to either party ln the circumstances

Page &
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of unexpected personal emergencies.
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Section 6. Hearing Frocedures

- i s FF

6.01. Representatives = A person requesting a hearing as well as the ar=- K
resting sfficer may be represented by an attorney, licenssd to practice law in

1

r

|

the United States, . |

6.02. Evidence - The provisions of §29A-5-2 shall apply to guestions con= |

cerning svidance,

6.03. Hegring Qfficer - The hearing officer shzll have the powers snum-
erated in 82%A-5-1 as well as those granted in these legislative rules.

6.04. Presentation of BEvidence ang Cross Examination -

tha initial spparrunity to present evidence.

2

E
|
{
1. The arresting officer carries the burden of proof and tharefore, has L
2. The person requasting the bearing shall have the right to cross examine L

the arxeeting officer nr any additional witness presentad by the arreaving officer,
wnless such cross examinarion is precluded by the Code or these Legislative Rules.
3. Felloving the submission of evidence and cross examination, if any, of
the arresting officer or witnessess presanted by the arresting officer, the parson
raquesting the hesring shall then he given 2n cpportunity to prasent evidence.
.

4, . The mrresting cfficer shall have the right to cross examine any parssn

who gives testimeny.

-

3. Inllewing the presentation of all avidance, each shall bave the right

Lo ulfer closing avguments.

-

6.03. Qertinuation and Adisurmmant - A haaring in progress may be continued

from our ey te anether or adiourmad te a larer date by the hearing officer.

Sectnion 7. Tidpseriptisn of Reported Testimany and Evidence

7.01. Coptent of Traaseripe - ALl tesrinany, evidence, srguments, and

%
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R Department of Moter Vehicles
e Legislative Rule 17A-2 Sec. 7.01
b Seriass XIV ' '

ulings on the admissibility of testimony and evidence shall be reported by sten-
ographic notes apnd chayacters or by mechanized means.

7.02. Reguest for Transcript - Upon written request, all materials shall be
transcribed, and a copy furnished to the person requesting the hearing ai his own

expense. The Commissioner shall collect a fee ef One Deollar and Fifty Cents fox

each page transeribed.

Section 8. Assessment of Costs

8.01. Docket Fee - 4 docket fes of Ten Dollsrs shall be assessed against
the person requasting a hearing.

8.02. Witness Fees - A fee of Fifteen Dollars per witness and Fifteen Cents
per mile for each mile necessarily traveled to and from the place of the hearing

shall be assessed against the person requesting the hearing for sach witness.

8.03. Pavment of Fees - Anv person filing a reguest for a hearing who fails

ro have the Commissioner's order of revocation rescinded or nodified to a lesser

period of revocatioen shall he assessed tha fees prescribed in 8.01 aad £.02. Pay-
ment of these fees if applicable shall be one of the criteria to be mit before re-
instatement of a licsnse or privilege to operate a motor vehicle can be campletad.
Sectinn 9. Suhpnenas

[n accordance with the provisions of §17C-3A-2 and §17A-2-18 which authorize
the Commissicner to issue subposnns ar auhpoenas duces teeum, the Commissioner
¢hall have the authowity pursuant to F90A-3-1h.
Section 10. Orderz cr Decizicns

10.01. Fiadings of Fackt and Conclusians af Taw - shall he made pursuank to

Chapter 294 and Chapter 17C of the Code.
10.027 Final Order - Every final order entered hy fha lammizsionar shall
he made pursuant te Chapter 298 and Chapter 17C of the {nde.
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