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The Commissioner of Motor Vehicles is hereby authcrized to
promulgate proposed and emergency rules related to 91CSRS: Motor

Vehicle Alcchol Test and Lock Program.
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(PROPOSED)
WEST VIRGINIA LEGISLATIVE RULES
DIVISION OF MOTOR VEHICLES
91CSR9

Title: Motor Vehicle Alccho! Test and Lock Program

§91-9-1 General

1.1 Scepe - This legislative rule establishes a motor vehicle alcohol test and
lock program in accordance with the provisions of West Virginia Code §17C-5A-3a.

1.2 Authority - West Virginia Code §17A-2-9 and West Virginia Code §17C-5A-
3a(a).

1.3  Filing Date -
1.4  Effective Date -

1.5  Applicaticn and Enfercement - This legisiative rule applies to persons
applying for early reinstatement of restricted driving privileges revoked for a driving under
the influence offense under the provisions of West Virginia Code §17C-5A-3a and to
providers and manufactures of alcohol test and lock equipment.

§91-9-2 Definitions

2.1 Applicant - Means the person applying for enrollment in the motor vehicle
test and lock program as established in accordance with West Virginia Code §17C-5A-
3a.

2.2 Commissioner - Means the executive officer of the Division of Motor
Vehicles appointed by the Governor pursuant to West Virginia Code §17A-2-2 or his or
her [awful designee.

2.3 Commercial Vehicle - Means any motor vehicle designed or used to

transport passengers or properiy; pursuani-te-West-Virginia-Code-847E-1-35




2.3.1 If the vehicle has a gross vehicle weight rating of ever 26,001 pounds
or_more.

2.3.2 If the vehicle is designed to transport sixteen (16) or more
passengers, including the driver.

2.3.3 I the vehicle is fransporting hazardous matarials and is required to
be placarded in accordance with Federal Rule 48 C.F.R. part 172, sup-part F.

2.4  Equipment - Means a mechanical or computerized system which prevents
the operation of a motor vehicle when, through the system’s assessment of the blood
alcohol content of the person operating or attempting t¢ operate the vehicle, sueh that
person is determined to be under the influence of alcohal.

2.5  Final Revocation - Means a license suspension or revocation which has run
the full course of adminisirative and or judicial review. In the context of theserules this
rule, a person may not participate in the program if the person has any action pending
on the offense either criminally or administratively. The revocation must be final.

2.6  Law Enforcement Officer - Means a law enforcement officer as defined in
West Virginia Code §17C-5-4.

2.7  License - Means any camera card, permit or license issued by this State
which authorizes the a person to drive a motor vehicle, or the privilege to operate a
motor vehicle.

2.8  Participant - Means the person accepted for enrcliment in the motor vehicle
fest and lock program as established in accordance with West Virginia Cede
§17C-5A-3a.

2.9 Passenger Vehicle - Means a Class A vehicle wejghing 8,000 pounds or
less which is used for private, noncommercial use.

2.10 Program - Means the motor vehicle aicchol test and lock program as
established in accordance with West Virginia Code §17C-5A-3a.

2.11 Safety and Treatment Program - Means the Safety and Treatment Program
as established in accordance with West Virginia Code §17C-5A-3.

2.12 Service Provider - Means the vendor authorized by Division of Motor
Vehicles to provide services related to the program.

2.13 Service Center - Means the ghysical location of the vendor where services
related io the program are provided.

§91-9-3 Eligibility For Program Participation

3.1 An applicant must be a resident of West Virginia.




3.2  An applicant must be eighteen (18) years of age or older.

3.3 An applicant’s license must be revoked for an offense in violation of West
Virginia Cecde §17C-5-1 et. seq. or §17C-5A-1 et. seq. A person whose license is
revoked for driving under the influence of contrelled substances is not eligible.

3.4  An applicant must have served the minimum license revocation period as
prescribed by West Virginia Code §17C-5A-3a, and this rule calculated frcm the date that
all licenses are received by the Commissioner.

3.4.1 If the applicant's license has been revoked for a first offense
descrited in West Virginia Code §17C-5A-2(j), the applicant must serve a minimum
revocation period of thirty (30) days before he or she is eligible to participate in the
program.

3.4.2 If an applicant’s license has been revoked for a first offense
described in West Virginia Code §17C-5-7, refusal to submit to designated secondary
chemical test, the applicant must serve a minimum revocation period of ninety (90) days
before he or she is eligible tc participate in the program.

3.4.3 If an applicant’'s license has been revoked for a second offense
described in West Virginia Code §17C-5A-1 et seq. or 17C-5-1 et. seq., the applicant
must serve a minimum revocation period of one (1) year before he or she is eligible to
participate in the program.

3.4.4 If an applicant’s license has been revoked for a third or subsequent
offense described in West Virginia Code §17C-5A-1 et seq. or §17C-5-1 et seq., the
applicant must serve a minimum revocation period of two (2) years before he or she is
eligible to participate in the program.

3.4.5 If an applicant is under the age of twenty-cne (21), the applicant
must serve a minimum revocation period of one (1) year before he or she is eligible to
participate in the program.

3.5 An applicant must be enrolled in or have completed the Safety and

Treatment Program as-established-ir\WestVirginia-Code-§176-6A-3. Applicants who

have completed the Safety and Treatment program will have pricrity for enroliment in the
program.

3.6  Anapplicant's license must not have been reveked for an offense described
in West Virginia Code §17C-5-1 et seq. or §17C-5A-1 et seq. more than three (3) times
in the ten {10) year period preceding the date of application.

3.7  An applicant's license must not have been revoked for an offense described
in West Virginia Code §17C-5A-2(f) or (g) wken where the applicant caused the death
or injury of a person.

3.8  An applicant’s license must not be currently revcked or suspended for any
other reason, or have any other suspensions or revecations pending final resolution.




3.9  An applicant must not have been previously enrolled in the program.

3.10 An applicant must not have been convicted of any violation of West Virginia
Code §17B-4-3, for driving while the applicant's driver's license was suspended or
revoked, within the five (5) year period preceding the date of application.

3.11 An applicant who holds a Ciass A, B, C or D driver’s license must not have
his or her driver's license revoked for an offense related to West Virginia Code §17C-5-1
et seq., §17C-5A-1 et seq., West Virginia Code §17E-1-14 or §17E-1-15 while driving a
commercial vehicle.

3.12 An applicant who holds a Class A, B, C or D driver’s license, whose driver's
license has been revoked for an offense related to West Virginia Code § 17C-5-1 et seq.
or West Virginia Code §17C-5A-1 et seq. while driving a passenger vehicle is not eligible
for participating in the program by installing the equipment in 2 commercial vehicle.
Such—persen The_applicant is however, eligible for participating in the program by
installing the equipment in a passenger vehicle.

891-0-4 Application Procedures.

4.1  An applicant shall complete a program application, agree in writing to the
terms—of the—program conditions of participation and completion and submit a non-
refundable fee of twenty-five ($25.00) dcliars in the form of a certified check or money
order.

4.2  The payment of the application fee shall cause the applicaticn to remain
valid for a period of six (6) months.

4.3 The Commissioner shall either approve the application for participation,
subject to the availability of equipment for installation, or shall rule the applicant ineligible
for participation based on the criteria prescribed in this rule.

4.4  An applicant may reapply no more than two (2) times in a six (6) month
period. An applicant initially ruled ineligitle and subsequently found to be eligible within
six (B) months of the initial application is not required to pay the application fee again.

§91-9-5 Applicant Requirements

5.1 The applicant, upon receipt of program eniry approval shal—be is
responsible for completing, signing and returning to the Commissioner, the agreement
of conditions of participation and completion, and contacting an appreved service
provider for installation of the equipment.

5.2 A licensed driver shall drive the applicant to the service center in the
vehicle in which the equipment is to be installed. The vehicle shall be a Class A
passenger type vehicle registered in the State of West Virginia. No vehicle of any cther
vehicle class may be used in the program.




5.3  The applicant shall complete the orientation and fraining program provided
by the service provider to the satisfaction of the service provider. Any other person who
will operate the vehicle while the equipment is installed shall also complete the
orientation and training program to the satisfaction of the service provider.

54 If the vehicle owner is not present at the time of the installation, the
applicant shall provide the service previder with a netarized statement of authorization
by the vehicle owner allowing the installation of the equipment.

5.5 The service provider shall notify the Commissioner of the applicant’s
successful completion of the orientation and fraining program te-the-satisfastien-of-the
service-provider, and that the equipment was installed in accordance with the criteria
established by the Commissioner.

5.6 The Commissioner shall issue the applicant a restricied license upon the
Commissioner's receipt of the service provider's repert nofification of equipment
installation and successful orientation and training. Sush The license shali restrict the
applicant to operating only the Vehlcle in which the equipment is instalied, and only for
the purposes of:

5.6.1 Driving to and from work;

5.6.2 Incidental driving as a part of employment duties provided that sueh
the duties do not include transporting persons for hire;

5.6.3 Driving to and from school;

5.6.4 Driving to and from participation in the Safety and Treatment
Program; o

5.6.5 Driving to and from the service provider for monitoring and servicing
cf the equipment; and

5.6.6 Driving associated with a bona fide medical emergency.

5.7 Under no circumstances shail the applicant operate any motor vehicle until
the equipment is instalied and the applicant has received the specially marked restricted
license.

5.8 The applicant is responsible for any consequences of operation of the
vehicle by persons who have not been trained by the service provider, or who fail to
operate the equipment in the manner prescribed by the service provider.

§81-9-6 Participant Requirements For Continued Eligibility

6.1  The Commissioner shall immediately revoke the restricted driving privileges
of any participant who:




6.1.1 Fails to meet the attendance and participaticn requirements of the
Safety and Treatment Program in which the participant is enrolled, if the participant has
not already successfully completed the program;

6.1.2 Is Has his or her license suspended or revoked for any other

offense;

6.1.3 TFhe Commissicner—resceives Upon written notice from any law
enforcement officer or service provider that the participant was operating a motor vehicle
not containing the required equipment, or was operating a vehicle in viclation of any
restriction imposed by this rule or the program participation agreement;

8.1.4 The-Commissionerreseives Upon written notice from any service
provider or law enforcement officer that the equipment in the vehicle has been altered,
tampered with, bypassed or removed without the pricr approval of the Commissioner;

6.1.5 The—Commissicherreceives Upon written notice from any law
enforcement cfficer or service provider that the participant has allowed or caused
another person to bypass, or attempt to bypass the equipment or to circumvent the
device in any manner,;

6.1.6 TFheCommissioner—reeeives Upon written notice from any law
enforcement officer, service provider or Safety and Treatment Program Coordinator that
the participant operated or attempted to operate a motor vehicle under the influence of
alcohol or controlled substances;

8.1.7 Is convicted of any motor vehicle offense contained in West Virginia
Code §17B-3-5; or

5.1.8 Fails to abide by the terms and conditions of the lease agreement
with the service provider. A service provider shail not remove a participant from the
pregram without prior approval of the Commissioner.

§91-9-7 Eligibility For Reinstatement Of License

7.1 A participant whose license has been revoked for a first offense as
described in West Virginia Code §17C-5A-1 et seq. is required to have the equipment
in tkeir the participant's vehicle for a minimum pericd of five (5) months, complete the

Safety and Treatment Program, and pay all required fees before his or her license may
be reinstated.




73 7.2 A participant whose license has been revoked for more than one (1)
offense as described in West Virginia Code §17C-5A-1 et seq. is required to have the
equipment in their his or her vehicle for a minimum period of one (1) vear, complete the
Safety and Treatment Program, and pay all required fees befere his or her license may
be reinstated. -

Z4 7.3 A participant whose license has been revoked for a refusal {0 submit to
a secondary chemical test is required to have the equipment in their his or her vehicle
for a minimum period of nine {9) menths, and pay all required fees before his or her
license may be reinstated.

5 7.4 A participant who is under the age of twenty-one (21) at the time of the
offense is required to have the equipment in kel his or her vehicle until the participant
reaches the age of twenty-(21) or for one (1) year, which ever is longer, complete the
Safety and Treatment Program and pay all required fees before his or her license may
pe reinstated.

78 7.5 For purposes of this rule eligibility for reinstatement of driving privileges
shall meang, completion cf the Safety and Treatment Program, expiration of the required
period of time in which egquipment is required to be installed and payment of all fees
including any fees owed to the service provider.

7.6 A participant who withdraws or is remecved from the program shall be
reguired-te serve out the remainder of their his or her original license revocation period
pursuant to West Virginia Code §17C-5A-2. The pericd of time the participant had the
equipment in use with restricted driving privileges shall nct count towards fulfilling the
requirements of the original revocation pericd.

7.7 If a participant has failed to complete the Safety and Treatment Program
and pay all required fees by the end of the mandatory equipment usage time period, the
participant shall either;

7.7.1 Continue to use the equipment while actively enrolled in and
cempleting the Safety and Treatment Program or,

7.7.2 Shsll Return all equipment to the service provider and return all
licenses to the Division and shall not operate any motor vehicle until all requirements are
met fer license reinstatement.

§91-8-8 Service Provider Standards

8.1  The service provider shall have a minimum of one (1) year experience
providing similar service in another jurisdiction.

8.2  The service provider shall install only equipment which has been approved
for use in the program by the Commissioner. No eguipment shall be approved unless:

8.2.1 The equipment has been in actual field use for at least six (5)
months; and,




8.2.2 The equipment has met minimum specifications established by the
Commissicner by submission of test data from an independent alcohol testing laboratery.

8.3  The service provider shall initially establish at least one (1) service center
to be located in the Charleston, West Virginia area. However, the service provider shall
establish additional locations if the Commissioner determines the participation in the
program justifies additional locations. '

8.4 The Commissioner shall prescribe the hours of operation in consultation
with the service provider based on the needs of the applicants in the service area, and
the needs of the service provider.

§91-9-9 Program Cost

8.1  The program shall operate on a user fee basis with the cost of the program
assumed by the applicant.

9.2  The fees for instruction or leasing, monitoring, servicing and deinstallation
of equipment shall be set by the Commissioner and can not be changed without pricr
review and approval of the Commissioner, and can only be changed a maximum of cne
(1) time per year.

8.3 The established fees shall be based on average costs and shall not vary
according to participant or make of vehicle. Fees shall be uniform at each service
center. The service provider shall establish a fee schedule o be applied to indigent
participants to be approved by the commissioner.

9.4 The manufacturer, service provider and or installer through the contract
shall indemnify and hold harmless the State of West Virginia and or its employees and
agents from any and all claims, demands, actions and costs whatsoever that may arise
out of an act or omission by the manufacturer, service provider, installer, and employee
and or subcontractor thereeof of the service provider in the performance of the
agreement.

9.5 The manufacturer, service provider and or subcontractor shall maintain
comprehensive general liability insurance in the amount of at least one million dellars
(31,000,000) per occurrence with a three million doliar $3,000,000 aggregate total. The
liability insurance shall cover defects or problems in or with product design, materials,
and werkmanship during the manufaciure, calibration and installation of the equipment.
The insurance shall be obtained through an insurer licensed to do business in the State
of West Virginia and the pclicy shall be designed to provide the Commissioner with at
least forty-five (45) days prior to written notice of any cancellation, material change cr
intent to zallow ccoverage to lapse..

§91-9-10 SEVERABILITY

In the event any portion of this legislative rule in held invalid or uncenstituticnal,
the invalidity or unconstitutionality shall not affect the validity or constitutionality of the
remaining portions of this legisiative rule.
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NOTICE OF ACTION TAKEN BY ILEGISTATIVE RULE-MAKING REVIEW COMMITTEE

August 9, 1993

TO: Ken Hechler, Secretary of State, State Register

TO: _Ms. Jane L. Cline, Commissioner
Division of Motor Vehicles
State Capitol, Building 3
Charleston, WV 25305

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Motor Vehicle Alcohol Test and Lock Program

The Legislative Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule

(a) as originally filed
{(b) as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule: a statement of reasons for such recommendation is
attached.

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reascns for such recommendation is attached.

4., Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for such recommendation i1s attached.

Pursuant to Code 29A-3-11(c¢), this notice has been filed in the’State
Register and with the agency proposing the rule.

cg: Steven ©. Dale




