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LEGISLATIVE RULE TITLE: 45CSR8 - Ambient Air Quality Standards

W. Va. Code §22-5-4
1. Authorizing statute(s) citation §

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

June 10, 2009

b.  What other notice, including advertising, did you give of the hearing?

Public Notice placed on Department of Environmental Protection's web site,
distributed via the agency's mailing list. and in a Class | legal ad published in the
Charleston Newspapers.

¢.  Date of Public Hearing(s) er Public Comment Period ended:

Public Hearing/Comment Period Ended - July 13, 2009 (close of hearing)

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X No comments received




e.  Dateyou filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

July 28, 2009

£ Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

John A. Benedict, Director

601 57th Street, S.E.

Charleston, WV 25304

Phone: (304) 926-0499 ext. 1966

Fax: (304) 926-0488

John.A Benedict@wyv.gov

g IF DIFFERENT FROM ITEM ‘P, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this

rule: (Please type)

See "f" above

If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place
of a hearing for the taking of evidence and a general description of the issues to be
decided.

N/A




N/A

c.  On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

N/A

d.  Attach findings and determinations and reasons:

Attached N/A

b.  Date of hearing or comment period:
|




DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY

BRIEFING DOCUMENT

Rule Title:  45CSRS - “Ambient Air Quality Standards”

A. AUTHORITY: W.Va. Code §22-5-4

B. SUMMARY OF RULE:

The purpose of this rule is to establish ambient air quality standards for sulfur oxides,

- particulate matter, carbon monoxide, ozone, nitrogen dioxide and lead, equivalent to those

national primary and secondary National Ambient Air Quality Standards (NAAQS)
established by the U.S. EPA.

National primary ambient air quality standards define levels of air quality which the
Administrator of the U.S. EPA judges are necessary, with an adequate margin of safety, to
protect the public health. National secondary ambient air quality standards define levels of
air quality which the Administrator of the U.S. EPA judges necessary to protect the public
welfare from any known or anticipated adverse effects of a pollutant. Such standards are
subject to revision, and additional primary and secondary standards may be promulgated as
the Administrator of the U.S. EPA deems necessary to protect the public health and welfare.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

In accordance with Sections 108 and 109 of the Clean Air Act (CAA), EPA has
promulgated air quality criteria and NAAQS for sulfur oxides, particulate matter, carbon
monoxide, ozone, nitrogen dioxide and lead. 45CSR8 will meet the requirements for State
Implementation Plans under Section 110 of the CAA through the NAAQS standards for
sulfur oxides, particulate matter, carbon monoxide, ozone, nitrogen dioxide and lead set forth
in this rule. Because U.S. EPA has revised the national primary and secondary lead NAAQS,
the DAQ has revised and updated 45CSRS to reflect these revised standards. Revisions to

the rule also include deletion of redundant methods of measurement language in section 4.
In accordance with Section 110(a)(2)(H) of the CAA, the DAQ will submit final rule
45CSR8 as a revision to the State Implementation Plan.
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D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

A federal counterpart to this proposed rule exists. Because proposed revisions make
the rule conform to the federal counterpart rule, no determination of stringency is required.
E. CONSTITUTIONAL TAKINGS DETERMINATION:

Inaccordance with §22-1A-1 and 3(c,) the Secretary has determined that this rule will

not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

- F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION

ADVISORY COUNCIL:

At its June 3, 2009 meeting, the Environmental Protection Advisory Council
reviewed and discussed this rule. (See attached minutes for Council’s discussion).




West Virginia Department of Environmental
Protection

ADVISORY COUNCIL MEETING MINUTES

Wednesday, June 3, 2009 ‘
601 57th Street, SE, Charleston, West Virginia
West Virginia Room — 3rd Floor

IN ATTENDANCE:
Members of the Council:
Lisa Dooley
Jackie Hallinan
Larry Harris
Karen Price
Bill Raney
Rick Roberts
DEP:
Raymond FranksII  General Counsel
- Kristin Boggs Associate General Counsel

Kathy Cosco Chief Communications Officer
Tom Clarke Director, Division of Mining & Reclamation
James Martin Chief, Office of Oil & Gas
Robert Bates Division of Water & Waste Management
Bill Brannon Division of Water & Waste Management
Carroll Cather Division of Water & Waste Management
Ellen Herndon Division of Water & Waste Management
Jeff Knepper Division of Water & Waste Management
Teresa Koon Division of Water & Waste Management
Sudhir Patel Division of Water & Waste Management
Yogesh Patel Division of Water & Waste Management
Bill Timmermeyer  Division of Water & Waste Management
Ken Politan Division of Mining & Reclamation
Jim Mason Division of Air Quality
Others:

; Don Garvin Interested Citizen

i Steve Hannah Interested Citizen

Dave Yaussy Interested Citizen




OLD BUSINESS:

Raymond Franks called the meeting to order at 1:45 p.m. Mr. Franks noted that two members of
the Council had pointed out a minor discrepancy in the April minutes as circulated, and that for
expediency’s sake the error would be corrected following the meeting and the April and June
minutes each moved for approval at the September meeting,

Mr. Franks provided to the Council information it had requested at the April meeting regarding
ongoing projects in the Office of Abandoned Mine Lands and recruiting potential for environmental
inspectors. The Council agreed to review the information and discuss it in more detail at the
September meeting.

NEW BUSINESS:

Mr. Franks turned the meeting over to Kristin Boggs for presentation and discussion of the 2010
proposed Legislative Rules:

DIvVISION OF WATER & WASTE MANAGEMENT — WATER RULES

47CSR10 — NPDES Rule: Promulgated last in 2008. The proposed revisions reflect changes made
to the Federal rule regarding Concentrated Animal Feeding Operations (CAFOs), which became
effective in November 2008. EPA gave DEP two years to revise the State rules and start issuing
permits. The revisions include a clarified definition of CAFO, a detailed explanation of the
permitting process and the process for permit exemption, and an explanation of the required nutrient
* management plan. ‘Technical revisions and corrections are made throughout.

47CSR26 — Water Pollution Control Permit Fee Schedules: Promulgated last in 2000. The
proposed revisions reflect the CAFO changes made in the NPDES Rule. The fees for CAFOs will
be as follows: $300 for the initial application; $300 for permit renewal; $50 for permit
modification; and $50 for the annual permit fee. Technical revisions and corrections are made
throughout. -

47CSR12 - Requirements re Groundwater Standards: Promulgated last in 2002. The proposed
revisions reflect updates and additions made to EPA’s 2006 edition of the Drinking Water Standards
& Health Advisories. Technical revisions and corrections are made throughout.

47CSR59 — Monitoring Well Rule. Promulgated last in 1994. The proposed revisions add new
language to incorporate “high” and “low” risk boreholes, experience requirements for those persons
applying for monitoring well driller certificates, recertification and training requirements for
monitoring well drillers, and definitions. Technical revisions and corrections are made throughout.

47CSR60 ~ Monitoring Well Design Standards. Promulgated last in 1996. The proposed
revisions bring this rule in conformance with the 47CSRS9 Monitoring Well Rule definition
changes, and “high” and “low” borehole requirements. Technical revisions and corrections are
made throughout.
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DIVISION OF WATER & WASTE MANAGEMENT — WASTE MANAGEMENT RULES

33CSR1 - Solid Waste Management Rule: Promulgated last in 2006. The proposed revisions
include removing the requirement that free day tonnage count toward monthly/daily totals and
clarifying the definition of pick-up truck. Technical revisions and corrections are made throughout.

33CSR20 - Hazardous Waste Management System: Promulgated last in 2009. The proposed rule
reflects the annual incorporation-by-reference (IBR) revisions made by DEP to its hazardous waste
rule. The proposed revisions include changes to the academic laboratory waste provisions to allow
alternative requirements for hazardous waste determination and accumulation of unwanted materials
at labs owned by and affiliated with colleges and universities. Other proposed revisions are directed
at the hazardous waste code 019 provisions, which expand the exclusion for sludges generated from
the chemical conversion coating of aluminum using a zinc phosphating process. The F019 waste
code exclusion only applies to the automobile or light truck manufacturing industry. This IBR
specifically excludes two federal amendments that are currently undergoing reconsideration by the
EPA, ie., revisions to the definition of solid waste and expansion of RCRA comparable fuel
exclusion. Technical revisions and corrections are made throughout.

Mr. Franks asked whether the Council had any questions about the seven DWWM rules. Mr. .
Raney inquired about the impetus for the change in the monitoring well rules, since they have not
been revised in several years. Ms. Boggs responded that the changes in the rules reflect changes in
technology and practice over time. There were no further questions from the Council.

OFFICE OF OIL AND GAS RULE

35CSR4 - 0il & Gas Wells and Other Wells: Promulgated last in 2001. The propos'ed revisions
include updating the permit fees to reflect the 2005 statutory change, clarifying general

. requirements for pit and impoundment construction, and adding a new section setting forth

requirements for constructing pits and impoundments that exceed a certam size. Technical revisions
and corrections are made throughout.

Mr. Franks asked whether the Council had any questions about the OOG rule. Dr. Harris expressed

concern that the current statutory bond amount may not suffice given the larger pits associated with_
Marcellus wells. Mr. Martin explained that the bond is a performance bond, not designed to cover

any specific area of the well operation. Dr. Harris than asked about protections for surface owners

whose water supply is impaired from drilling operations, in response to which Mr, Martin pointed

out the statutory and regulatory remedies. There were no further questions from the Council.

DIvISION OF MINING & RECLAMATION RULE

47CSR30 — Mining NPDES Rule: Promulgated last in 2009. The proposed revisions include
deleting the certification language for NPDES maps and decreasing from two years to one the raw
mine drainage water quality data required for abandonment of a deep mine. Technical revisions and
corrections are made throughout.




Mr. Franks asked whether the Council had any questions about the DMR rule. Ms. Dooley inquired
whether the changes were substantive or merely technical. Ms. Boggs explained that although the
changes appeared merely technical, they had real-world effects upon licensed professional engineers
and surveyors, whom the rule required to swear to the contents of a NPDES map under penalty of
perjury. Engineers and surveyors could not obtain insurance for such an oath, because they did not
create the maps and were therefore subjecting themselves to criminal penalties for work that was not
entirely within their control. There were no further questions from the Council.

DIVISION.OF AIR QUALITY RULES

45CSR8 — Ambient Air Quality Standards: Promulgated last in 2009. The propo.se::d revisions
include deletion of redundant measurement method language for lead and addition of new
national primary and secondary ambient air quality standards for lead.

45CSR14 - Permits for Construction and Major Modification of Major Stationary Sources of
Air Pollution for the Prevention of Significant Deterioration: Promulgated last in 2009. The
proposed revisions incorporate the New Source Review Program for Particulate Matter Less
Than 2.5 Micrometers. Other miscellaneous revisions and corrections are also included, so that
the rule comports with federal counterpart language.

45CSR16 - Standards of Performance for New Stationary Sources: Promulgated last in 2009.
The proposed rule reflects the annual IBR revisions to New Source Performance Standards,
including Stationary Spark-Ighition Internal Combustion Engines, Fossil Fuel-Fired Steam
Generators and Industrial-Commercial-Institutional Steam Generating Units, Stationary
Combustion Turbines, Nonroad Spark Ignition Engines, Alternative Work Practice To Detect
Leaks From Equipment, Petroleum Refineries and Performance Specification 16 for Predictive
Emissions. Monitoring Systems, Amendments to Testing and Monitoring Provisions, and
Nonmetallic Mineral Processing Plants. The IBR exclusion for the vacated Clean Air Mercury
Rule has been removed.

45CSR19 — Permits for Construction and Major Modification of Major Stationary Sources of
Air Pollution Which Cause or Contribute to Nonattainment. Promulgated last in 2005. The
proposed revisions incorporate the New Source Review Program for Particulate Matter Less
Than 2.5 Micrometers, Reasonable Possibility in Recordkeeping, Ethanol Production Facilities,
and 8-Hour Ozone National Ambient Air Quality Standard provisions. Other proposed revisions
to the rule remove references to pollution control projects and clean units per the 2005 decision
by the United State Court of Appeals for the District of Columbia Circuit that vacated the
parallel federal provisions. Other miscellaneous revisions and/or corrections are also included, so
that the rule comports with federal counterpart language.

45CSR25 — Control of Air Pollution from Hazardous Waste Treatment, Storage and Disposal

Facilities: Promulgated last in 2009. The proposed rule reflects the annual IBR revisions to the
Hazardous Waste rule.

45CSR33 - Acid Rain Provisions and Permits: Promulgated last in 2006. The proposed rule
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reflects the annual IBR revisions, including Air Pollution Control, Transport of Emissions of
Nitrogen Oxide and Sulfur Dioxide; Amendments to Monitoring Provisions; Revisions to Acid
Rain Program Rules, and Revisions to the Continuous Monitoring Rule for the Acid Rain
Program,

45CSR34 — Emission Standards for Hazardous Air Pollutants: Promulgated last in 2009. The
proposed rule reflects the annual IBR revisions to the Hazardous Air Pollutant rule. Excluded
from incorporation by reference are the national emission standards for hazardous air pollutants
affecting non-major (area) sources of hazardous air pollutants for Iron and Steel Foundries,
Plating and Polishing Operations, Ferroalloys Production Facilities, and Metal Fabrication and
Finishing Source Categories.

Mr. Franks asked whether the Council had any questions about the seven DAQ Rules, and there
Were none. .

On general comment, Dr. Harris inquired about water quality standards for mercury, citing a
newspaper report that DEP supported less stringent standards based on data that State residents
consume relatively fewer fish per capita. Mr. Clarke explained the factual context of the reported
quote and the method by which EPA developed the point three (0.3) standard. With respect to the
rules presentation, Dr. Harris suggested a return to the practice of providing Council with written
summaries of the proposed rules, along with justifications for the proposed changes. The
suggestion was well-received. ’

Mr. Franks then opened the floor to questions from the general public. Don Garvin, Legislative
Coordinator for the West Virginia Environmental Council, inquired about acid rain standards, to
which Mr. Mason responded that the State’s standards with respect to acid rain derive from Title VI
of the federal Clean Air Act.

Dr. Harris then asked whether the downtown in the energy market has caused any decrease in the
number of permit applications to drill gas wells in the Marcellus Shale. Mr. Martin responded that
the economy has had some effect on the number of permit applications overall, and that he could
later provide Dr. Harris with more precise statistics.

Mr. Ga.rvm complimented the Agency and the Office of Oil & Gas on finally requiring pits to be
lined. Mr. Raney then thanked DEP staff for their hard work on the rules.

With no further comments forthcoming from the Council or public, Mr. Franks reminded everyone
~ that the next meeting is scheduled for Wednesday, September 23, 2009. On motion from Mr.
Raney, seconded by Mr. Roberts, Mr. Franks declared the meeting adjourned at 2:45 p.m.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: ~ 45CSR8 - “Ambient Air Quality Standards”
Type of Rule: X Legislative Interpretive Procedural

Agency: Division of Air Quality
Address: 601 57 Street SE
Charleston, WV 25304

Phone Number: 926-0475 Email:  tammy.lmowrer@wv.gov

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

‘The proposed revisions to this rule should cause no addltlonal impact on costs and
" revenues of state government. . o

L

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

I FISCAL YEAR
2010 2011 Fiscal Year
Effect of Proposal Increase/Decrease Increase/Decrease- {Upon Full Implementation)
(use "1 ()
1. Estimated Total Cost $0 $0 $0
Personal Services 0 0 , 0
Current Expenses 0 0 0
Repairs & Alterations 0 0 0
Assets 0 0 0
Equipment 0 0 0
Other 0 0 0
2. Estimated Total Revenues 0 - 0 0




Rule Title: 45CSRS - “Ambient Air Quality Standards”

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

The proposed revisions to this rule will have a minimal effect on the costs to the
Division of Air Quality because they impose no additional requirements beyond current
federal requirements. Costs are covered under previous cost estimates.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed
rule would not have a fiscal impact, and/or any special issues not captured elsewhere on
this form.

S

s

Sigre of Agency¥Head
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TITLE 45
LEGISLATIVE RULE L
DEPARTMENT OF ENVIRONMENTAL PROTECTION. - "
AIR QUALITY

SERIES 8
AMBIENT AIR QUALITY STANDARDS

§45-8-1. General.

1.1.  Scope. - This rule establishes ambient air quality standards in West Virginia for sulfur oxides,
particulate matter, carbon monoxide, ozone, nitrogen dioxide and lead, equivalent to the national primary
and secondary ambient air quality standards established under Section 109 of the Clean Air Act, and
promulgated by the United States Environmental Protection Agency under 40 CFR Part 50. National primary
ambient air quality standards define levels of air quality which the Administrator judges are necessary, with
an adequate margin of safety, to protect the public health. National secondary ambient air quality standards
define levels of air quality which the Administrator judges necessary to protect the public welfare from any
known or anticipated adverse effects of a pollutant. Such standards are subject to revision, and additional
primary and secondary standards may be promulgated as the Administrator deems necessary to protect the
public health and welfare.

o

1.2. Authority. -- W.Va. Code §22-5-4.
1.3. Filing Date. - May-8;2669.
1.4. Effective; Date. — Fune1,-2669.

1.5. Former Rules. -- This legislative rule amends 45CSR8 - “Ambient Air Quality Standards” which
was filed on April23;2608 May 8. 2009 and became effective on Fune1-2668 June 1, 2009.

§45-8-2. Anti-Degradation Policy.

2.1. Pursuant to the best interests of the State of West Virginia, it is the objective of the Secretary to
obtain and maintain the cleanest air possible, consistent with the best available technology.

2.2. Where the present ambient air is of better quality than the established standards, the Secretary will
develop long-range plans to protect the difference between the present quality and the established standards.
The plans will be based upon the best available forecasts of probable land and air uses in these areas of high
air quality. .

2:3. The air quality of these areas will not be lowered unless it has been clearly demonstrated to the
Secretary that such a change is justifiable as a result of necessary economic or social development and will
not result in statutory air pollution. This will require that any industrial, public, or private project or
development which could constitute a new source of air pollutants, within an area of such high air quality,
provide the best practicable control available under existing technology as part of the initial project or
development. o '
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2.4. The promulgation of primary and secondary ambient air quality standards shall not be considered
in any manner to allow significant deterioration of existing air quality in any portion of West Virginia.

§45-8-3. Definitions.

3.1. “Administrator” means the Administrator of the United States Environmental Protection Agency
or his or her authorized representative.

3.2.  “Air Pollutants” means solids, liquids, or gases which, if discharged into the air, may result in a
statutory air pollution.

3.3.  “Air Pollution” or ‘statutory air pollution’, shall have the meaning ascribed to it in W.Va. Code
§22-5-2.

3.4. “Ambient air” means that portion of the atmosphere, external to buildings, to which the general
public has access. \

3.5. “Ambient Air Quality Standards” means the numerical expression of a specified concentration level
for a particular air pollutant in the ambient air and the time averaging interval over which that concentration
level is measured.

3.6. “Clean Air Act” or “CAA” means the federal Clean Air Act, as amended, 42 U.S.C. §7401 et seq.

3.7. “Equivalent method” means a method of sampling and analyzing the ambient air for an air pollutant
that has been designated as an equivalent method in accordance with 40 CFR Part 53; it does not include a
method for which an equivalent method designation has been cancelled in accordance with 40 CFR §53.11
or 40 CFR §53.16.

3.8. “Ozone” means the triatomic oxygen molecule (O,), a very reactive form of oxygen.

3.9. “Particulate Matter” means any material, except uncombined water, that exists in a finely divided
form as a liquid or solid.

3.10. “Person” means any and all persons, natural or artificial, including the state of West Virginia or
any other state, the United States of America, any municipal, statutory, public or private corporation
organized or existing under the laws of this or any other state or country, and any firm, partnership or
association of whatever nature.

3.11. “PM,,” means particulate matter with an acrodynamic diameter less than or equal to a nominal 2.5
micrometers.

3.12. “PM,,” means particulate matter with an aerodynamic diameter less than or equal to a nominal 10
micrometers.

3.13. “Reference method” means a method of sampling and analyzing the ambient air for an air pollutant
that is specified as a reference method in an appendix to this part, or a method that has been designated as
a reference method in accordance with 40 CFR Part 53; it does not include a method for which a reference
method designation has been cancelled in accordance with 40 CFR §53.11 or 40 CFR §53.16.

2
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3.14. “Secretary” means the Secretary of the Department of Environmental Protection or such other
person to whom the Secretary has delegated authority or duties pursuant to W.Va. Code §§22-1-6 or 22-1-8.

3.15. Other words and phrases used in this rule, unless otherwise indicated, shall have the meaning
ascribed to them in W.Va. Code §22-5-1 et seq. and 40 CFR §50.1. Words and phrases not defined therein
shall have the meaning given to them in the federal Clean Air Act.

§45-8-4. Ambient Air Quality Standards.

4.1. Standards for Sulfur Oxides. - No person shall allow emissions of sulfur oxides to the ambient air
in any manner which causes or significantly contributes to an exceedance of the following primary and
secondary ambient air quality standards:

4.1.a. Annual Arithmetic Mean Concentration. -- The level of the annual primary standard for sulfur
oxides is 0.030 parts per million (ppm) and 80 micrograms per cubic meter (ug/m®), not to be exceeded in
a calendar year. The annual arithmetic mean shall be rounded to three decimal places (fractional parts equal
to or greater than 0.0005 ppm shall be rounded up). .

4.1.b. Maximum 24-Hour Concentration. - The level of the 24-hour primary standard for sulfur oxides
is. 0.14 ppm (365 pg/m®), not to be exceeded more than once per calendar year. The 24-hour averages shall
be determined from successive non-overlapping 24-hour blocks starting at midnight each calendar day and
shall be rounded to two decimal places (fractional parts equal to or greater than 0.005 ppm shall be rounded

up).

4.1.c. To demonstrate attainment with the sulfur oxides primary standards in subdivisions 4.1.a and
4.1.b, the annual arithmetic mean and the second-highest 24-hour averages must be based upon hourly data
that are at least 75 percent complete in each calendar quarter. A 24-hour block average shall be considered
valid if at least 75 percent of the hourly averages for the 24-hour period are available. In the event that only
18, 19, 20, 21, 22, or 23 hourly averages are available, the 24-hour block average shall be computed as the
sum of the available hourly averages using 18, 19, etc. as the divisor. If fewer than 18 hourly averages are
available, but the 24-hour average would exceed the level of the standard when zeros are substituted for the
missing values, subject to the rounding in subdivision 4.1.b, then this shall be considered a valid 24-hour
average. In this case, the 24-hour block average shall be computed as the sum of the available hourly
averages divided by 24.

4.1.d. Maximum Three (3) Hour Concentration. -- The level of the 3-hour secondary standard for
sulfur oxides is 0.5 ppm, (1300 pg/m®), not to be exceeded more than once per year. The 3-hour averages
shall be determined from successive non-overlapping 3-hour blocks starting at midnight each calendar day
and shall be rounded to one decimal place (fractional parts equal to or greater than 0.05 ppm shall be rounded

up).

4.1.e. To demonstrate attainment with the sulfur oxides secondary standard in subdivision 4.1.d, the
second-highest 3-hour average must be based upon hourly data that are at least 75 percent complete in each
calendar quarter. A 3-hour block average shall be considered valid only if all three hourly averages for the
3-hour period are available. If only one or two hourly averages are available, but the 3-hour average would
exceed the level of the standard when zeros are substituted for the missing values, subject to the rounding
in subdivision 4.1.d, then this shall be considered a valid 3-hour average. In all cases, the 3-hour block
average shall be computed as the sum of the hourly averages divided by three.

3
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4.2. Standards for Particulate Matter. -- No person shall allow emissions of particulate matter to the
ambient air in any manner which causes or significantly contributes to an exceedance of the following
primary and secondary ambient air quality standards:

4.2.a. PM;, Maximum 24-Hour Average Concentration. -- The level of the primary and secondary
24-hour standards for PM,, is 150 pg/m®. The standards are attained when the expected number of days per
calendar year with a 24-hour average concentration above 150 pg/m?®, as determined in accordance with
Appendix K of 40 CFR Part 50, is less than or equal to one.

4.2.b. PM, s Maximum Annual Arithmetic Mean Concentration. -- The level of the annual primary and
secondary standards for PM, s are 15.0 ug/m®. The standards are met when the annual arithmetic mean
concentration, as determined in accordance with Appendix N of 40 CFR Part 50, is less than or equal to 15.0

pg/m’.

4.2.c. PM,; Maximum 24-Hour Average Concentration. -- The level of the 24-hour primary and
secondary standards for PM, s are 35 pug/m®. The standards are met when the 98" percentile 24-hour
concentration, as determined in accordance with Appendix N of 40 CFR Part 50, is less than or equal to 35

pg/m®,

4.3. Standards for Carbon Monoxide. -- No person shall allow emissions of carbon monoxide to the
ambient air in any manner which causes or significantly contributes to an exceedance of the following
primary ambient air quality standards:

4.3.a. Maximum Eight (8) Hour Average Concentration. -- The level of the primary 8-hour standard
for carbon monoxide is 9 ppm and 10 mg/m®, not to be exceeded more than once per year. An 8-hour average
shall be considered valid if at least 75 percent of the hourly average for the 8-hour period are available. In
the event that only six (or seven) hourly averages are available, the 8-hour average shall be computed on the
basis of the hours available using six (or seven) as the divisor.

4.3.b. Carbon Monoxide Maximum One (1) Hour Average concentration. -- The level of the primary
1-hour standard for carbon monoxide is 35 ppm (40 mg/m®), not to be exceeded more than once per year.

4.3.c. When summarizing data for comparison with the primary carbon monoxide standards under
subdivisions 4.3.a and 4.3.b, averages shall be stated to one decimal place. Comparison of the data with the
levels of the standards in parts per million shall be made in terms of integers with fractional parts of 0.5 or
greater rounding up.

4.4,  Standards for Ozone. - No person shall allow emissions of ozone to the ambient air in any manner
which causes or significantly contributes to an exceedance of the following primary and secondary ambient
air quality standards:

4.4.a. Eight-Hour Primary and Secondary Standards. - The level of the eight (8) hour primary and
secondary ambient air quality standards for ozone is 0.075 ppm, daily maximum 8-hour average.

4.4.b. The 8-hour primary and secondary ozone ambient air quality standards are met at an ambient
air quality monitoring site when the average of the annual fourth-highest daily maximum 8-hour average
ozone concentration is less than or equal to 0.075 ppm, as determined in accordance with Appendix P to 40
CFER Part 50.
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4.5. Standards for Nitrogen Dioxide. -- No person shall allow emissions of nitrogen dioxide to the
ambient air in any. manner which causes or significantly contributes to an exceedance of the following
primary and secondary ambient air quality standards:

4.5.a. Maximum Annual Arithmetic Mean Concentration. - The level of the annual primary and
secondary standards for nitrogen dioxide is 0.053 ppm and 100 pg/m’.

4.5.b. The annual primary and secondary standards for nitrogen dioxide under subdivision 4.5.a are
attained when the annual arithmetic mean concentration in a calendar year is less than or equal to 0.053 ppm,
rounded to three decimal places (fractional parts equal to or greater than 0.0005 ppm must be rounded up).
To demonstrate attainment, an annual mean must be based upon hourly data that are at least 75 percent
complete or upon data derived from manual methods that are at least 75 percent complete for the scheduled
sampling days in each calendar quarter.

4.6. Standards for Lead. -- No person shall allow emissions of lead and its compounds, measured as
elemental lead, to the ambient air in any manner which causes or significantly contributes to an exceedance
of the following primary and secondary ambient air quality standards:

4.6.a. Maximum Arithmetic Mean Concentration. -- The level of the primary and secondary ambient
air quality standards for lead and its compounds is 1.5 pg/m’, averaged over a calendar quarter.

4.6.b. The ambient air quality standards for lead set forth in subdivision 4.6.a will remain applicable

to all areas notwithstanding the promulgation of primary and secondary ambient air quality standards for lead
in subdivision 4.6.c. The standards for lead set forth in subdivision 4.6.a will no longer apply to an area one
year after the effective date of the designation of that area, pursuant to Section 107 of the Clean Air Act, for
the lead standards set forth in subdivision 4.6.c.

4.6.c. Maximum Arithmetic Mean Concentration, -- The national primary and secondary ambient air
quality standards for lead and its compounds are 0.15 ug/m?, arithmetic mean concentration over a 3-month

period.

4.6.d. The national primary and secondary ambient air quality standards under subdivision 4.6.c are
met when the maximum arithmetic 3-month mean concentration for a 3-year period. as determined in
accordance with Appendix R of 40 CFR Part 50, is less than or equal to 0.15 ug/m’.

§45-8-5. Methods of Measurement.

5.1. For the purpose of determining attainment of the primary and secondary PM,, standards under
subdivision 4.2.a, particulate matter shall be measured in the ambient air as PM,, by:

5.1.a. A reference method based on Appendix J of 40 CFR Part 50 and designated in accordance with
40 CFR Part 33; or

5.1.b. An equivalent method designated in accordance with 40 CFR Part 53.

5
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5.2.  For the purpose of determining attainment of the primary and secondary sulfur oxides standards
under subsection 4.1, sulfur oxides shall be measured in the ambient air as sulfur dioxide by:

5.2.a. The reference method described in Appendix A of 40 CFR Part 50 ; or
5.2.b. An equivalent method designated in accordance with 40 CFR Part 53.

5.3.  For the purpose of determining attainment of the primary and secondary PM, s standards under
subdivisions 4.2.b and 4.2.c, particulate matter shall be measured in the ambient air as PM, ; by:

5.3.a. Areference method based on Appendix L of 40 CFR Part 50 and designated in accordance with
40 CFR Part 53; or

5.3.b. An equivalent method designated in accordance with 40 CFR Part 53.

5.4. For the purpose of determining attainment of the primary carbon monoxide standards under
subsection 4.3, carbon monoxide concentrations shall be measured in the ambient air by:

5.4.a. Areference method based on Appendix C of 40 CFR Part 50 and designated in accordance with
40 CFR Part 53; or

5.4.b. An equivalent method designated in accordance with 40 CFR Part 53.
5.5.  For the purpose of determining attainment of the primary and secondary ozone standards under
subsection 4.4, ozone concentrations shall be measured in the ambient air by a reference method based on

Appendix D to 40 CFR Part 50 and designated in accordance with 40 CFR Part 53.

5.6. Forthe purpose of determining attainment of the primary and secondary nitrogen dioxide standards
under subsection 4.5, nitrogen dioxide concentrations shall be measured in the ambient air by:

5.6.a. Areference method based on Appendix F of 40 CFR Part 50 and designated in accordance with
40 CFR Part 53; or

5.6.b. An equivalent method designated in accordance with 40 CFR Part 53.

5.7.  For the purpose of determining attainment of the primary and secondary lead standards under
subsection4-6 subdivision 4.6.a, lead concentrations shall be measured as elemental lead in the ambient air
by:

5.7.a. A reference method based on Appendix G of 40 CFR Part 50; or
5.7.b. An equivalent method.

5.8. For the purpose of determining attainment of the primary and secondary lead standards under
subdivision 4.6.c, lead concentrations shall be measured in the ambient air as lead either by:

3.8.a. A reference method based on Appendix G of40 CFR Part 50 and designated in accordance with
40 CFR Part 53; or
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5.8.b. An equivalent method designated in accordance with 40 CFR Part 53.

§45-8-6. Reference Conditions.

6.1. All measurements of air quality that are expressed as mass per unit volume (e.g., micrograms per
cubic meter) other than for the PM, 5 standards contained in subdivisions 4.2.b and 4.2.c shall be corrected
toareference temperature of 25°C and a reference pressure of 760 millimeters of mercury (1013.2 millibars).
Measurements of PM, ; for purposes of comparison to the standards contained in subdivisions 4.2.band 4.2.c
shall be reported based on actual ambient air volume measured at the actual ambient temperature and
pressure at the monitoring site during the measurement period.

§45-8-7. Inconsistency Between Rules.

7.1. In the event of any inconsistency between this rule and any other rule of the West Virginia
Department of Environmental Protection, the inconsistency shall be resolved by the determination of the
Secretary and the determination shall be based upon the application of the more stringent provision, term,
condition, method, or rule.
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MR. MASON: This public hearing will now come
to order on this 13™ day of July, 2009, at the West
Virginia Department of Environmental Protection
Headquarters. Comments and testimony will be accepted
until the close of this hearing and will be made part of
the rule-making record. Any question regarding revisions
to the rules will be included with your comments, and any
such question will be answered as part of the response to
comments in the rule-making record.

The purpose of this public hearing is to
satisfy state rule-making requirements by accepting
comments on proposed revisions to rule 45CSR8 - Ambient Air
Quality Standards. This rule establishes ambient air
quality standards for sulfur oxides, particulate matter,
carbone monoxide, ozone, nitrogen, dioxide and lead,
equivalent to those national primary and secondary National
Ambient Air Quality Standards (or NASSQS) established by
the U.S. Environmental Protection Agency. Revisions to the
rule include deletion of redundant measurement method
language for lead and addition of new national primary and
secondary ambient air quality standards for lead. Upon
authorization and promulgation of 45CSR8, the Division will
submit the rule to the U.S. Environmental Protection Agency

as a revision to the State Implementation Plan pursuant to
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the Federal Clean Air Act.
The floor is now open for comments. Please
state your name and any affiliation.
(No comments were made.)
MR. MASON: There being nothing further, this
public hearing for proposed rule 45CSR8 is concluded.

(WHEREUPON, the hearing was concluded.)
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SiErrRA CLUB
WiesT VirgiNia CHAPTER

P. O. Box 4142
Morgantown, WV 26504

July 12, 2009

West Virginia Division of Air Quality
Depariment of Environmental Protection,
60} 57m Street S.E.,

Charleston, WV 25304.

Re: Comments on Air Rules,

Please accept the following comments on behalf of the West Virginia Chapter of Sierra Club.

1. 45-CSR-8. No comments. We support adoption of the proposed langnage.

2. 45-CSR-14. We support addition of pollutant precursors to the list of regulated
pollutants. We also support the deletion of the terms and conditions allowing a “Plantwide
Appticability Limitation™ (PAL). Such provisions create onerous burdens for the agency in
terms of assuring adequate monitoring and enforcement. A number of our comments for 45-
CSR-19 apply to this rule as well, although they do not necessarily pertain to the newly proposed
changes to 45-CSR-14.

3. 45-CSR-16. No comments.
4, 45-CSR-19.

Comment 4.A. The use of the term “regulated NSR pollutant” (in 2.61, and throughout) is
indistinguishable from “regulated pollutant”, as no meaningful difference in the definition is
proposed. Hence, to the extent that the addition of the term “NSR” has any applicability, it could
potentially limit the scope of DEP’s authority. Since the actual definition is unchanged, use of
the term adds confusion and is-unnecessarily redundant. It is used over 30 times in this rule, and
I can not find any instance where it materially adds to the rule. We recommend that it be-
removed for the sake of conciseness and clarity. Alternatively, delete the word “regulated”
from the term, since any NSR pollutantis a regulated pollutant by virtue of coming under
New Source Review. But the inclusion of both terms is redundant and will cause unnecessary

confusion.

Not Blind Opposition To Progress, But Opposition To Blind Progress
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Comment 4.B. Section 2.26.b defines a replacement unit as an “existing emissions unit”, and
Section 2.62 defines a replacement unit as one which replaces an existing piece of equipment.
Section 2.33.c.1 exempts replacements from the definition of “Major Modification™.
Unfortunately the criteria of 2.62 a-d, do not adequately verify that a replacement unit represents
BACT, and instead includes those units that exceed 50 % of the capitol cost of the unit. Since 40
CFR 60.15 (b} (1) includes such replacements units in the definition of affected units for which
NSR requirements apply, the exemption of replacements in 2.33.¢.1 appears to circumvent NSR -
requirements. The intent of the BACT provisions is to encourage continuous improvement in
poliution control technology and thereby to provide further reductions in pollution emissions.
This is particularly true when upgrades to major sources are proposed. Replacing an existing 40-
year-old boiler with the identical boiler would allow the facility to dodge 40 years of improved
boiler technology. Furthermore, such a replacement is allowed to generate “offsets” in section
7.5.a., without adequately demonstrating that the replacement is the best available control
technology, nor that the emissions reductions generated by the replacement are surplus to what
would be required under an attainment plan for the nonattainment area. We recommend that
Section 2.26.b be revised to indicate that replacement units as defined in 40 CFR 60.15.(b)
(1) (i.e., those whose cost exceeds 50 % of the capitol cost of a comparable new facility) be
defined as “new emissions units” for which NSR requirements apply. The exemptions and
provisions for “replacement units” should be limited to those whose cost is less than 50 %
of the capitol cost of the facility, and for which it is not technically or economically feasible
to meet BACT requirements.

Comment 4.C. Section 2.35.¢.17 requires “fuel conversion plants” to include fugitive emissions
in determining whether the facility is a major source. This section appears to refer to facilities
such as coal-to-liquids facilities, and we support this interpretation. 1f the section does not
apply te coal-to-liquids facilities, we recommend adding language to clarify that fugitive
emissions from such facilities must be included for the purpose of determining whether any
such source or source modification constitutes a major source. The same provisions should

apply to section 3.7.a.18, (Note. There appears to be 2 numbering error in 3.7.a, as no
subsection numbered 3.7.4.17 exists in this section.)

Comment 4.D. The exemption for facilities that produce ethanol by natural fermentation
in section 2.35.e.20 should also be added to 3.7.a.21

Comment 4.E. It is not clear why the language struck in subsection 7.4.a is being proposed for
deletion. There does not appear to be any benefit to removing the requirement that emissions
reductions are enforceable by the Secretary, nor for removing the requirement that the area has
an approved attainment plan. If emissions reductions achieved through shut downs or
curtailment of operation are insufficient to meet the attainment goals, the facility would be able
to generate offsets from emissions reductions that would otherwise be required under an
attainment plan. Such emissions reductions clearly are not “surplus” and should not be allowed
for offsets. While section 8.6 addresses this issue partially, it does not go far enough to assure
that all required emissions reductions are met before offset credits are allowed. We recommend
retaining the existing language, and adding the word “surplus” after “federally
enforceable”.

Comment 4.F. Section 17.4, insert the word “the” in the second line in front of the words
“following specific provisions”,




Jul 13 09 06:16a Elliott or Kotcon 304-594-3322 p.3

Comment 4.G. We support the elimination of the “Clean Unit Exemption™ and the provisions
for so-called “Pollution Control Projects” (sections 20-22). We also recommend that the
provisions for “Plant-wide Applicability Limits” also be eliminated, as these needlessly
complicate the monitoring and enforcement for permits in complex facilities, The minor
changes proposed for PALs in this rule, while potentially helpful, simply do not overcome the
serious deficiencies that slip through in this overall concept.

45-CSR-25. No conuments.
45-CSR-33. No comments.
45-CSR-34. No Comments.

Thank you for the opportunity to comment. Please feel free to contact me if I can provide
further information to clarity these comments.

Sincerely,
o g
J%f;;(otcon, Chair '

State Government Programs Committee
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AMBIENT AIR QUALITY STANDARDS

RESPONSE TO COMMENTS

On June 12, 2009, the Division of Air Quality (DAQ) commenced a thirty day public
comment period and subsequently held a public hearing on July 13, 2009 to accept oral comments
on proposed revisions to legislative rule 4SCSRS8. Written comments were also accepted through
6:00 PM on Monday, July 13,2009. No commenter submitted written comments regarding proposed
revisions to rule 45CSR8, and no commenter provided verbal comments.




