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(Proposed) EH_LQ
TITLE 91
WEST VIRGINIA LEGISLATIVE RULES 582 22wy 45
DEPARTMENT OF MOTOR VEHICLES S
SERIES 5 b o
LTSTATE

Title: Denial, Suspension, Revocation, or Nonrenewzl of Driving Privileges

§91-5-1, General
1.1 Scope - These regulations establish procedures for the denial,

suspension, vevocation, nonrenewal and reinsiatement of motor vwvehicle
cperating privileges.

1.2  Authority - West Virginia Code §174-2-9, §17B-2-7.
1.3 Filing Date - April 6, 1988
1.4 Effective Date -  April 7, 1988

§91-5-2. Application and Enforcement

2.1 .Application - These regulations apply to motor vehicle operators
licensed by the Commissioner of Motor Vehicles,

2.2 Enforcement - Enforcement of these regulations is vested with
the Commissicner of Motor Vehicles or lawiul designee.

§91-5-3. Denial of Driving Privileges for Medical Reasons

(Proposed Amendment filed September 21, 1988)

3.1 Statutory Provisions - West Virginia Code §17B-2-3 provides
that the Department of Motor Vehicles shall not issue any operator's license,
chauffeur's license, or junicr probationarv license to any person when the
Commissioner of Motor Vehicles has good cause to believe that the operation of
a motor vehicle on the highways of this State by such person would be
inimical to public safety or welfare. West Virginia Code §17B-3-6 authorizes
the department to suspend the license of an operator, chauffeur, or junior
probationary operator without preliminary hearing upon =2 showing by its
records or other sufficient evidence that the licensee is incompetent fo drive
a motor wehicle,

In view of these statutory provisions, an operator's, chauffeur's, or
junior probationary license will not be issued to or renewed for any person
when the Commissioner determines that the person is incompetent to drive a
motor vehicle, or when the Commissioner has gocd cause to believe that the
operation of a motor vehicle on the highways of this State by the person
would be inimical to public safety or welfare, unless the application for the
license is accompanied by a letter of explanation in such detail as the Com-
missioner may require concerning the mental or physical condition of the
applicant at the time application for license is made.
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(Proposed)

Department of Motor Vehicles
Legislative Rule 17A-2

Series 5, Sec. 3 :

3,2 Procedures for Original, Renewal, or Duplicate Applications for
License ~ The Commissioner, after reviewing the letter of explanation, may:

(1) Approve the application for license;

(2) Approve the  application for license, and impose appropriate
restrictions as the applicant's physical or mental condition may reguire; or

(3) Require the applicant to present a2 Medical Report Form, com-

pleted by a physician of the applicant's choice, licensed in the United States,
or require a report by a Board Certified Physician in the appropriate medical
specialty for the condition under consideration, or a Vision Examination
Report Form, completed by an optometrist or ophthalmologist, licensed in the
United States, of the applicant's choice, to the Commissioner for presentation
to the Driver's License Advisory Board. The Medical Report Form and Vision
Examination Report Form shall be as provided by the Commissioner. The
Commissioner, upon receipt of the advice of the Board, may tazke the action
as indicated in number (1) or (2) abkove, or may refuse the application and or
order the suspensicn of the license. T

If an application for driver's license, or application for renewal of
driver's license is refused by the Commissioner because of a physical or
mental condition, the applicant shall be notified by certified or registered
mail, return receipt requested and shall be entitled to a hearing on the
refusal by the Commissioner.

Upon receipt, by the zpplicant, of the refusal tc issue or renew a
driver's license, the applicant shall have ten (10) calendar days to request,
in writing, from the Commissioner a hearing upon the refusal of the Commis-
sioner to either issue or renew a license. Such written regquest must be filed
with the Commissioner in person or by registered or certified mail, within ten

days after receipt of a copy of the order of refusal or suspensicn. The
hearing shall be before the Commissioner or an authorized deputy or agent of
the Commissioner. All of the pertinent provisions of West Virginia Code

Chapter 29A, Article 5, shall apply to the hearing. The hearing shall be held
withir-twenty—days as early as practical zfter-held in the county where the
person resides unless the Commissicner or the Hearing Examiner and such
person agree that the hearing may be held in some other county. Any such
hearing shall be held as early as practical after the date upon which the
Commissioner received the written request. The Commissioner may postpons
or continue anvy hearing wpormr-his-own-motion at his discretion or upon appli-
cation of the licensee for good cause shown.

For the purpose of conducting such hearing, the Commissioner has the
power and authority pursuant to West Virginia Code §17B-3~6 to issue sub-~
poenas and subpoenas duces tecum which shall be issued in accordance with
the provision of West Virginia Code §29A-5-1.

The scope of the hearing shall be whether the operation of a motor
vehicle on the public streets and highways of this State by the person would
be inimical to public safety or welfare.

After the hearing and consideration of all the testimony and evidence
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(Proposed)

Department of Motor Vehicles
Legislative Rule 1TA-2
Series 5, Sec. 3

and reecored in the case, the Commissioner shall make and enter an order
affirming, rescinding, or modifying the earlier order of the Commissioner.

A copy of the order made and entered following the hearing shall be
served upon the licensee or applicant by registered or certified mail, return
receipt requested.

If the Commissioner, after the hearing, does make and enter an order
affirming his earlier order of denial, suspension or non renewal, the person
shall be entitled to judicial review as set forth in West Virginia Code Chapter
29A,

Upon a showing by its records or other sufficient evidence that the
licensee is incompetent to drive a motor vehicle, the Department may suspend
the license of an operator or chauffeur without a preliminary hearing
pursuant to West Virginia Code §17B-3-6. i}

3.2 Procedure for medical examination of licensee - The Department,
having good cause to believe that a licensed operator or chauffeur is incom-
petent, or otherwise not qualified to be licensed, may upon written notice of
at least five days to the licensee require him to submit to a medical exam-
ination . and present a Medical Report Form, completed by a phvsician of the
applicant's choice, licensed in the United States, or require a report by a
Board Certified Physician in the appropriate medical specialty for the con-
dition under consideraticn, or a Vision Examination Report Form completed by
an optometrist or ophthalmologist, licensed in the United States, of the
applicant's choice, to the Commissioner for presentation to the Driver's
License Advisory Board established in accordance with West Virginia Code
§17B-2-7a., The Medical Report Form and Vision Examination Report Form
shall be as provided by the Commissioner,

The Commissioner, after reviewing the Medical Report or Vision Exam-
ination Report and the recommendation of the Driver's License Advisory
Board, may:

(1) Determine that the licensee is competent to drive a metor vehicle;

(2) Determine that the licensee is competent to drive a motor vehicle if
certain appropriate restrictions are imposed and impose such restrictions as
the licensee's physical or mental condition may require; or

(3) Determine that the licensee is incompetent to drive a motor vehicle,
that no appropriate restrictions can be imposed under which the Ilicensee
could competently operate a motor wvehicle, and order the suspension of the
license until such time as the licensee is required io submit further infor-
mation to determine whether or not he is competent to drive a motor vehicle,

Upon making a determination that the licensee is incompetent to drive a
motor wvehicle, the Commissioner shall immediately make and enter an order
suspending the person's license to operate a motor vehicle in this State. The
Department, upon suspending a license, shail may require that the license be
surrendered to and be retained by the Department until the outcome of any
hearing requested or until the end of the period of the suspension. A copy
of the order shall be immediately forwarded to the persen by registered or
certified mail, return receipt requested. Upon receipt by the applicant of the
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(Proposed)
Department of Motor Vehicles
Legislative Rule 17A-2

Series 5, Sec. 3

Order of Suspension, the driver shall have ten (10) days to reguest, in
writing, irom the Commissioner a hearing upon the suspension Dby the
Commissioner. Such written request must be filed with the Commissioner in
person or by registered or certified mail, within ten (10} days after receipt
of a copy of the order of suspension. <The hearing shall De before the Com-
missioner or an authorized deputy or agent of the Commissioner. All of the
pertinent provisions of West Virginia Code Chapter 29A, Article 5, shall apply
to the hearing, 1lhe bearing shall be held in fthe county where the person
Tesides umnless the GLommissioner or the Hearing LExaminer and such person
agree that the hearing may be held in some other county. Anv such hearing
shall be held as early as practical atter the date upon which the Commissioner
received fthe writlen requesti. <Lhe Commissioner may postpone or continue
anvy hearing at his discretion. or upon application of the licensee for good
cause shown.

A timely request for a hearing mav at the discretion of the Commissioner
stay the Order of Suspension.

For the purpose of conducting such hearing, the Commissioner has the
power and authority pursuant to West Virginia Code §17B-3-6 to issue sub-
poenas and subpoenas duces iecum which shall be issued in accordance with
the provision of West virginia Code §2%A-5-1.

The scope of the hearing shall be whether the person is competent to
operate a motor vehicle on thne public streeis and highways of this State.

After the hearing and consideration of 2ll the testimony and evidence in
the case, the Commissioner shall make and enter an Order affirming, rescind-
ing, or modifying the earlier Order of the Commissioner.

A copy of the Order made and entered following the hearing shall be
served upon tne licensee by registered or certified mail, return receipt
requested. T

If the Commissioner, after the hearing, does make and enter an order
affirming his earlier Order of Suspension, the person shall be entitled to

judicial review as set forth in West Virginia Code Chapter 29A.

3.4 Standards for Medical or Vision Review

(1) Medical - The Driver's License Advisory Board shall evaluate each
medical case referred to it on an incividual basis and make recommendations
to the Commissioner for his decision.

(2) Vision - Conventional corrective lenses, including surgical inter-
ocular implanis znd contact lenses, will be acceptabie for meeting the visual
acuity requirements for any learner's permit, driver's license, chauffeur's
Ticenmse, or junior Drobationary license. oSpecial equipment or special lens
arrangements will not be considered conventional for the purpcses of this
rule.
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{(Proposed) S
Department of Motor Vehicles
Legislative Rule 17A-Z

Series 5, Sec. 3

Those persons who do not satisfy the visual acuity standard of 20/40C
may be required to submit a vision examination report form, completed by an
optometrist or ophthalmologist, licensed in the United States, of the appli-
cant's  choice, to the Commissioner for presentation to the Driver's License
Advisory Board. JThe Board may consider peripheral vision, depth percepiion
and color recognition in their recommendation to the Commissioner. Ad-
ditionally, the Commissioner may prescribe a traffic environment vision test be
administered to the perscn by designated officers of the Department of Public

Safety.
§91-5-4. Reinstatement of Suspended Registration

4,1 Procedures - Upon suspension of any registration in accordance
with any of the provisions of the West Virginia Motor Vehicle Safety Respon—
sibility Law, Chapter 17D of the Code, the license or registration plate in-
volved shall be forthwith destroved upon receipt of same by the Department.
This procedure is necessary because of the limited storage facilities available
to the Department and by virtue of the cost which would be involved in
attempting to store such plates. Accordingly, upon reinstatement of any such
registration within the registration period, application must be made for =z
duplicate or substitute registration or license plate upon the form prescribed
for such purpose, and the fee required shall be that established by West
Virginia Code §17A-10-11. If the registration card pertaining to the regis-
tration which was suspended was not returned to the Department during the
period of suspension, and such applicant doces not possess such card at the
time of reinstatement of the suspended registration, the fee established by
said Section 11 for obtaining a duplicate or substitute regisiration card shall
also ke required.

§91-5-5. Reinstatement of Driving Privileges of Persons Whose
Operator's and Chaufieur's Licenses Were Revoked under Prior
Enactment of §17C-5-2,

5,1 Procedures - Any person whose operator's or chauffeur's
license has been revoked may applv for restoration of driving privileges at at
the end of the period of revocation or minimum pericd of revocation as the
case may be. Any such person whose driving privileges were revoked for a
conviction under West Virginia Code §17C-5-2 prior to it reenactment in 1981.
mzy request in writing to have such person's driving privileges restored. In
addition to filing proof of financial responsibility as required by West Virginia
Code Chapter 17D, Article 4, any such person convicted for a subsequent
offense under said West Virginia Code §17C-5-2 within 2 period of five (5)
vears must also, in light of the former provisions of said West Virginia Code
§17C-5-2 obtain and file with the written request, {ive letters from persons in
the applicant's community. Edch of these letters must state that the writer
has known the applicant personally for more than five years; that the appli-
cant has not driven a motor vehicle during the period of revocation; that in
the writer's opinion the applicant is not likely to repeat the offense for which
the license was revoked; that the public safety does not require that the
applicant's license be revoked any longer; and that the applicant has not, to
the knowledge of the writer, been addicted to the use of intoxicating
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Department of Motor Vehicles
Legislative Rule 17A-2
Seriez 5, Sec. 5

beverages or narcotlc drugs or used the same during the preceding five
vears. All hearings upon the written request for restoration of driving
privileges shall be held in accordance with the provisions of Department of
Motor Vehicles Rule Series 1, Section 3.

§91-5-6. Suspending a West Virginia Resident's License Upon Conviction
In Another State

6.1 Statutory Provisions - West Virginia Code §17B-3-3 authorizes
the Commissioner to suspend a resident's license upon conviction in another
state.

6.2 Procedures - The Department shall suspend or revoke the
driving privileges of any resident of this state upon receiving noctice of
conviction of an offense in znother jurisdiction, which if committed in this
state, would be grounds for the mandatory suspension or revocation of
driving privileges. )

If the records of the Depariment disclose that a conviction is the second
or subsequent conviction of the same offense in this or any other jurisdiction,
the Department shall suspend or reveke the resident's driving privileges in
the same manner as if the offense had occurred in this state.

Driving privileges can only be restored after the licensee has complied
with all the provisiong of the Motor Vehicle Code and Administrative Reg-
ulations in the same manner that would be reguired if such licensee had been
convicted in this State.

§91-5-7, The Point System

7.1 Records - West Virginia Code §17B-2-14 requires that records be
kept in order that an individual record of each licensee showing the con-
victions of such_ licensee be readily ascertainable and available for con-
sideration by the Department upon any application for renewal of license "and
at other suitable times" cecnsistent with the provisions of West Virginia Code
§17B-3-6{3). Accordingly, a record keeping svystem to be known as the Point
System and to be administered by the Driver Improvement Section is herein
established. '

7.2 Offenses - Point Total - When any licensee of the State of West
Virginia is convicted in the State of West Virginia or, pursuant to the pro-
visions of West Virginia Code §17B-3-3, in any other state, of any of the
follewing offenses invelving a motor wvehicle, which conviction has become
final, the offense and the pdint total shown opposite such offense will be
entered on such licensee's driver record maintained by the Department of
Motor Vehicles.

Statute . ) Point
Viclated General Description of Offenses Value
§17C-5-3, Reckless Driving )
§17C-18-1




Department of Motor Vehicles
Legislative Rule 1TA-2
Series 5, Sec, 7

§17C-4-2, Hit and run involving property damage only 4
§17C-18-1
§17C-6-1 Speeding in school zone 6
§17C-12-7, = Passing stopped school bus 6
§17C-18-1
§17C-3-4, Failure to obey step signs and other traific 3
§17C-12-5, signs and control devices, except failure to '
§17C-18-1 =~ obey traffic light signals
§17C-3-5, Failure to obey traffic controel signals or 3
§17C-3-7, traffic light signals
§17C-18-1
§17C-7-2, Driving to left side of roadway , ) 3
§17C-7-4%,
§17C-18-1
§17C-6-1, Driving too fast for conditions, failure to keep 3
§17C-18-1 vehicle under conirol or hazardous driving
§17C-6-1, Speeding in viclation of specified or established 6
§17C-6-4, limits where the speed was in excess of 75 m.p.h.,
§17C-18-1 except on highways where established speed limit is

65 m.p.h. and conviction was in excess of 80 m.p.h.
§17C-6-1, Speeding in violation of specified or established 3
§17C-6-4, limits whevre the speed was not in sxcess of 75 m.p.h.
§17C~18-1
§17C-9-1, Failure of driver to yield right of way 3
§17C-9-2, -
§17Cl"9"39
§17C-9-4,
§17C-9-5,
§17C-10-2,
§17C-12~-6,
§17C-18~1
§17C-8-2, Improper righthand and lefthand turns P
§17C-8-3, ' C ,
§17C-8-4,
§17C-18-1 .
§17C-7-3, Failure of driver of overtaking vehicle to give 3
§17C-18-1 audible signal, or failure to pass to the left

at a safe distance, or driving to the right
before safely clear of the overtaken wvehicle,

or failure of the driver of overtaken wvehicle

to give way to the right, or driver of overtaken
vehicle increasing speed before being completely
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Department of Motor Vehicles
Legislative Rule 17A-2
Series 5, Sec, 7

passed by the overtaking vehicle

§17C~7-5 Passing in face of oncoming traffic
§17C-18-1

§17C-7-7, Passing in no-passing zone

§17C-18-1 '

§17C-15-1, Operation of vehicle without lighted lamps
§17C~15-2, or lights when required to be lighted
§17C-18-1 o

§17C-7-10, Following toc c¢closely

§17C-18-1 ’ ' -

§17C-14-5, Operation of a vehicle with more than
§17C-18-1 three persons in the front seat
§17C-14-2, Improper backing

§17C-18-1 .

§17C-7-8, Driving wrong way on one-way street,
§17C-18-1 highway or roadway

§17C-8-6, Improper turning movements, or improper
817C-8-8, gignals, or mo signals

§17C-8-9,

§17C-8-10,

§17C-18-1

17C _ All other moving violations 2

(The above statutory references are to Chapters, Articles and Sections
of the Code of West Virginia, 1931, as amended)

7.3  Traffic Convictions With No Point Value - The abstracts of
traffic convictions outlined below would not be considered a moving viclation
and consequently have no point value in the administration of the Driver
Improvement Program:

Convictions for operating vehicles on the highways of this or any other
state with defective or impreper equipment.

Convictions for operating vehicles on the highways of this or any other
state in viclation of the weight, height, length and width provisions of the
West Virginia Code. -

Convictions for operating a vehicle on the highways of this or any other
state with Improper registration.

Convictions for operating a vehicle on the highways of this or any other
state with an expired vehicle inspection decal or certificate.

7.4 Traffic Accidents Not Involving Convictions - Although West
Virginiza Code §17B-2-14 provides that records be kept on traffic accidents,
no points will be assigned for any traffic accident not invelving a conviction;
however, when sufficient points have been accumulated to result in a review
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of a driver's record as outlined in Sec. 7.12, records on file in the De-
pariment of any accident not involving a conviction may be considered,

7.5 West Virginia Drivers Convicted In Other States ~ The appro-
priate number of points indicated in Section 7.2 will be noted on the driver
record of any licensee convicted of any of the above offenses in violation of
any municipal charter, bylaw or ordinance of any municipality in West
Virginia, consistent with the provisions in West Virginia Code §17B-3-3, Any
licensee of the State of West Virginia convicted in any other state or
municipality therein, or in the District of Columbia, of any offense described
in Section 7.2 in viclation of any statute or ordinance of such other state,
municipality or District of Columbia shall be charged with the appropriate
number of points shown in said Section 7.2 opposite the description of such
offense. '

7.6 Forfeiture of Bail Or Deposited Collateral - Consistent with the
provisions of West Virginia Code §17B-3-4 requiring the furnishing to the
Department of certified abstracts of judgments on convictions, for the pur-
poses of the point system, a forfeiture of bail or collateral deposited to
secure a licensee's appearance in court, which f{forfeiture has not been
vacated, shall be equivalent to a conviction.

7.7 Points Agsigned for Same Occurrence ~ When a licensee Iis
convicted of two or more offenses arising ocut of the same occurrence, points
will be assigned for only one such offense and when there is a difference in
the point values of the offenses, the greater point value will be assigned.

7.8 Revocations - West Virginia Code §17B-3-5 provides that certain
convictions result in an automatic revocation, as opposed to suspension, of
the operator's or chauffeur's license of the person so convicted. In as much
as revocation is mandatory, such offenses wiil be noted by the Department on
the driver record involved, but no points will be assigned for such con-
victions, except for reckless driving convictions where wrevocation is not
mandatory unless there are three such convictions within a period of
twenty-four months. When any person is convicted in the State of West
Virginia for an offense for which no point wvalue is assigned but for which a
certified abstract of judgment on such conviction is required and furnished to
the Department under the provisions of West Virginia Code §17B-~3-4 such
conviction shall be noted, without point value, on the driver record of the
individual concerned,

7.2 Warning Letiers - The Depariment shall send a2 warning letier to
any licensee whose record shows a total of 6 points., The letter will advise
the licensee of the convictions recorded on the licensee's driver record, will
remind the licensee of the Department's power of suspension and will urge the
licensee to make every effort to drive safely at 2Il times.

7.10 Driver Improvement Questionnaire - Any licensee whose record
shows a total of nine (9) to eleven (11) points will be requested to complete a
Driver Imprevement Questionnaire. This questionnaire will be mailed to the

licensees most recent drivers license address on file with the Depariment and
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pursuant to the provisionz of West Virginia Code §17A-2-19, the licensee shall
be considered as having been given notice upon expiration of four days from
mailing. The questionnaire shall be completed in full by the licensee and
submitted to the Department within twentiy~days {from the date of the letier.
For the purposes of this section, the postmark on the envelope of the mailed
guestionnaire shall serve as the measure of compliance with the twenty day
requirement,

7.11 Failure to Submit or Complete Questionnaire - within the re-
quired time period will result in an order being directed to the licensee to
appear “for an interview with a representative of the Department in the
licensee's county of residence, At the interview, the driving record of the
licensee will be reviewed. Failure of the licensee to appear at this interview,
without goed cause shall be grounds for suspension of the licensee's privilege
to operate a motor wvehicle for a period of thirty days.

7.12 TAccumulation of Twelve or More Points - will result in the
Department undertaking a review of the licensee's driving record. This
review shall be based on a consideration of all facts and circumstances in-
cluding the driving record, police reports, accident reports, and convictions
for which no point values were recorded as well as any other information
pertaining to the licensee on file with the Depariment. After an evaluation of
the licensee's driving record, the Department may: 1) advise the licensee
that continued wviolation of traffic laws will result in suspension of the
licensee's privilege to operate a motor wvehicle, or 2) place the licensee on
probation under such conditions as the Department feels is necessary for a
period not to exceed one (1) vear, or 3) suspend and/or place on probation
the licensee's privilege to_operate a motor vehicle for a combined period not
to exceed one (1) year. If it is determined that some action is to be taken,
it shall be because, as specified in West Virginia Code §17B-3-6, the Depari-
ment has determined that the licensee has been convicted with such frequency
of serious offenses against traffic regulations governing the movement of
motor wehicles as to indicate a disrespect for traffic laws and a2 disregard for
the safety of other perscons on the highways or iz a habitually reckless or
negligent driver of a motor wvehicle.

7.13 Length Of Time Points Maintained On Driving Record - The
total number of points, if any, zccumulated by any licensee shall bhe main-
tained for =z period of two vears from the date of the conviction noted on
such licensee's driver record. Thereafter, the peints shall be eliminzted but
the record of conviciions shall remain so that if at any future iime sufficient
points are accumulated to cause the Department to review the licensee's
driving record, such convictions mav be considered in determining the action,
it any, to be taken following such review. The point totals sccumulated by
any licensee who, after veview, is placed on probation or suspended following
review, or who is placed or remsains on probation following a hearing, or is or.
remains suspended following a hearing, in accordance with the. provisions of
Section 7.15 hereof, shall be eliminated at the expiration of the suspension
and/or probation period. However, the record of convictions shall remain so
that if at any future time sufficient points are accumulated to cause the
Department to review the licensee's driving record, such convictions may be
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considered_ in determining any action, which may be taken.

7.14 Effective Starting Time For Period Of Suspeénsion - The sus-
pension of any operator's or chauffeur's license under the Driver Improvement
Program shall be effective ten days from mailing of the notice of suspension.
Eligibility for reinstatement shall be calculated in accordance with Depariment
of Motor Vehicles Rule Series 16, Eligibility for Reinstatement Following
Suspension or Revocation.

7.15 Hearings - In accordance with the provisions of West Virginia
Code §17B-3-6, any licensee whose license is suspended or placed on pro--
bation shall be entitled to a hearing. The request for any such hearing shall
be made in accordance with the provisions of Depariment of Motor Vehicles
Rule, Series 1, Administrative Due Process, and the hesring shall be con-
ducted as provided in said rule. When a hearing is reguested, the Depart-
ment shall give the licensee. notice of the time and place of hearing. The
hearing shall be held as early as practical. The Commissioner may postpone
or continue any hearing on his own motion or upon the application of the
licensee for good cause shown. The notice of hearing shall advise the
licensee of the matters to be considered at such hearing. Upon such hearing
the Department shall either rescind its order of suspension or probation or,
affirm the suspension or probation of such license. If the suspension is
rescinded, but the Department feels that some lesser action is zppropriate,
the Deparitment may place the licensee on probation under conditions es-
tablished by the Department for a period not to exceed one vyear from the
date of rescission of the suspension.

7.16  Judicial Review - Any licensee whose operator's or chauffeur's
license is, or remains, suspended afier a hearing held in accordance with the
provisions of this Section or Department of Motor Vehicles Rule, Series 1, or
who after such a hearing is placed, or remains, on probation under conditions
established by the Department, shall, be entitled tc seek judicial review in
accordance with the provisions of West Virginia Code §29A-5-4 and any other
remedies provided by law for the review of the action taken by the Depart-
ment.

7.17 Applying For Reinstatement, Or Relief Of Probation - Any
licensee whose license is suspended, or who is placed on probation may at
any time during the period of suspension, or probation request reinstatement
of such suspended license, or to be relieved from such probaticn.

Upon receipt of any request, the Department may make an investigation
as deemed appropriate and may amend the previous action.

§91-5-8, Driver Improvement Clinics

8.1 Procedures = Driver Improvement Clinics are conducted at
various times and Iocations throughcut the State. The course not to exceed
fifteen hours must be approved by the West Virginia Department of Motor
Vehicles, The instructors conducting these clinics must be certified by the
approved organization, :
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8.2 Points To Be Deducted Upon Successful Completion - Attend-
ance at any Driver Improvement Clinic must be voluntary on the part of the
licensee; however, on successful completion of a course not to exceed fifteen
hours, three points will be deducted from the total points shown on the
record of the licensee. The privilege of deducting points for completing 2
course will be permitted cne time only and only if the licensee has eleven (11)
points or less, and has no outstanding wviolations which would place the
Licensee over the eleven (11) peint level. No points will be deducted irom
any licensee's record who may have attended and received a certificate from a
clinic prior to accumulating any points on the licensee's driving record.

A certificate must be presented from the instructor of the clinic to the
Department of Motor Vehicles, showing that the course has been completed by
the licensee before the points can be removed from the record.

Although three points will be subtracted, the record of all convictions
involving motor vehicles will remain so that if at any future time sufficient
points are accumulated to cause the Department to require another review,
the conviction for which the points were eliminated may be considered along
with all other convictions of record in the Department in determining the
action, if any, to be taken following such review.

§91-5-9. Procedures For Medical And Driving Re-Examination Cf Licensed
" Drivers
9.1 Statutory Provisions - In accordance with West Virginia Code

§17B-3-7, the Department of Motor Vehicles may require a2 re-examination of a
licensed cperator or chauifeur.

The Department, having good cause to believe that a licensed operator
or chauffeur is incompetent or otherwise not qualified to be licensed, may
upon written notice of at least five days reguire the licensee to submit to an
examination. Upon the conclusion of the examination, the Department shall
take action as may be appropriate and may suspend or revoke the license of
such person or may issue a license subject to restrictions as provided under
West Virginia Code §17B-2-10. Refusal or neglect of the licensee to submit to
the examination shall be grounds for suspension or revocation of the license.

9,2 Procedures - The notice of re-examination to the licensee shall
be mailed to the licensee's most recent driver license address on file with the
Department of Motor Vehicles and shall be mailed by certified or registered
letter. The notice shall contain the time and place designated for the re-
examination and, also, sheall contain a brief explanation that a2 suspension may
be imposed for failure to appear and submit to the re-examination as directed
bv said notice.

The re—-examination shall consist of three parts, The first part covering
physical qualifications shall consist of a vision test and color blindness test
and an inguiry into any physical disability, In addition to the physical
qualifications, the examining officer shzll be required tc conduct a personal
interview with _the licensee. '

The second part of the re-examination shall consist of a written test
composed of questions of equal value. A minimum of 70% of the questions
covering motor wvehicles laws, rules of the road, highway warnings, traffic
signs and signally devices will be required to pass the re-examination. The
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written test may be administered verbally if the licensee is determined by the
exzminer to be illiterate.

The reference document for the material on the test shall come from the
official Driver's Handbook as prescribed by the Commissioner of the Depart-
ment of Motor Vehicles,

The third part of the re-examination shall be the driving test that is
given to new applicants applving for driver’'s licenses in this state, A
passing score shall be the same as required for new applicants., The driving
test shall not be given if the licensee fails tc meet the minimum physical
standards as set forth by the Commissioner of the Department of Motor
Vehicles.

If the licensee fails the re-examination, the license will be suspended
indefinitely upon notice from the Department of Motor Vehicles. The notice
shall be sent by certified or registered mail and the suspension shall be
effective four days after the date of the suspension crder.

The licensee shall not be eligible for z second re-examination until the
expiration of thirty days from the date the license was surrendered to this
Department. The licensee must make z request, by letter or in person, to
the Department of Motor Vehicles, for the cpportunity to take subsequent
re—examinations.

If 2 licensee fails a second re-examination, the licensee will not be
eligible for a re-examination until sixty days have expired from the date of
the previous re-examination. If a licensee fails a third re-examination, the
licensee will not be eligible for the fourth re-examination until six months
have elapsed. Failure of four consecutive re-examinations shall be grounds
for permanent revocation and the licensee will not be eligible for additional
testing until one vear from the last re-examination date.

If the licensee fails to pass the re-examination because of failure fo meet
the visual qualifications, no further examination shall be granted until
adequate evidence of visual improvement has been submitted.

Upon showing of good cause the Department may request any licensee fo
submit a medical report of a2 recent medical examination. The report must be
submitted on forms prescribed by the Commissicner of Motor Vehicles in
accordance with Section 3 of this rule. _

After review of the submitted medical report, the Commissioner shall
determine whether or not the license should be suspended in accordance with
West Virginia Code §17B-3-7T.

If the driver's license is suspended because of az physical condition and
a satisfactory medical report is subsequently submitted, the Commissioner mev
require the licensee to submit to a re-examination of the licensee's driving
ability before the driver's license is reinstated.

Refusal or neglect of the licensee to submit to such driver re-exami-
nation or physical examination, or both, requested in accordance with the
provisions of West Virginia Code §17B-3-7, shzll be grounds for suspension or
revocation of the driver's license,

§91-5-10 Suspension or Revocation Following Notice of Returned Check

10.1 Statutory Provisions - West Virginia Code §17A-2-16 authorizes
the Deparimenf to suspend or revoke any and all registration cards, permits,
operators, and chauffeur licenses and registration plates issued to the
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person, firm or corporation by whom or on whose account any such fee or tax
shall have been determined to remain unpaid after such reesscnable notice and
demand. West Virginia Code §17A-2-23 authorizes the Department to apply a
penzaliy fee in addition to any other penalty imposed by the West Virginia
Caode.

10.2 Determination of Unpaid Fee or Tax - Upon receipt of any chack
returned to the Deparitment unpaid for any reason, the Department shall deem
such fee or tax unpsaid. If after reasonable notice the fee or tax remazins
unpaid, the Department shall suspend and/or revoke any and all registration
cards, permits, operators and chauffeurs license and registration plates
issued to the person, firm or corporation In accordance with West Virginia
Code §17A-2-16, B

10.3 Reasonable Notice and Demand - Upon the Depariment's receipt
of a check or checks which are returned unpaid for any reason by the
maker's financial institution, the maker of the check and the licensee or
registrant, if different from the check maker, shall be mailed a notice of
preoposed suspension or revocation., Said notice of proposed suspension or
revocation shall give the check maker ten (10) days to redeem the face
amount of the check and pay any penalty fees.

10.4 Suspension or Revocation - If after ten (10} days, the account
remains unpaid, the proposed suspension or revocation of any and all licenses
or registrations shall become effective. The licensee or registrant has ten
(10) days to surrender the suspended or revoked licenses or registrations to
the Department. ’

10,5 Failure to Surrender Documents - In accordance with the pro-
visions of West Virginia Code §17A~9~7 and §17B-3-9, the Department shall
notify the Superintendent of Public Safety to secure possession of such
documents which the licensee has failed to surrender and return same to the
Department.

10,6 Administrative Hearing - Upcn the written request of the licen-
see or registrant within ten (10) days of the date of mailing of the notice of
proposed suspension, or revocation the Commissioner will afford the licensee
the opportunity for an administrative hearing, The scope of the hearing shall
be limited to whether or not the fee or tax in guestion has been paid to the
Department. The Commissioner may postpone or continue zny hearing on his
own motion or upon the application of the licensee for good cause shown.

10.7 Penalty and Reinstatement Fee - The provisions of West Virginia
Code §17A-2-23 provides for a penalty fee for any returned checks., The
provisions of West Virginia Code §17A-9-7 and §l17B-3-9 provide for a re-
instatement fee of suspended or revoked licenses and registrations. The
provisions of West Virginia Code §17A-9-7 and §17B-3-9 alsc provide for an
additional fee if the Department of Public Safety is ordered to secure the
suspended or revoked licenses or registrations.

16.8 Pavment - Payment of all fees regquired under the provisions of
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these rules shall be by certified check, money order or cash.

§91-5-11 Suspension Under Nonresident Viclator Compact

11.1 Statutory Provisions - West Virginia Code §17B-1C-1 authorizes
this State's entry intc the Nonresident Violator Compact. In accordance with
these provisions each compact member state agrees to allow motorists to
accept a traffic citation for. certain viclations and proceed without delay,
posting of bond or payment of fine regardless of whether the motorist is a
resident of the jurisdiction in which the citation was issued.

11.2 TFailure to Comply - Under the provisions of the Nonresident
Violator Compact, each member state is required to suspend the operating
privileges of its drivers who fail to comply with the terms of certain citations
issued by other compact states.

11.3 Netification - Upon notification of noncompliance from another
compact state, the licensee is sent a precposed order of suspension to the
licensee's address of record by certified mail, return receipt requested, the
proposed order of suspension shall indicate that the Department must receive
proof of compliance with the terms of the citation within forty-five (43) days.

11.4 Proof of Compliance - Proof of compliance shall mean certifi-
cation from the ocut of state court having jurisdiction that the fine and court
costs have been fully satisfied or a certification from the court showing the
citation was dismissed, or adjudicated not guilty. Proof of compliance shall
not mean personal representation, copies of money orders, personal checks,
or certified checks,

11.5 TFailure to Respond - If the department does noi receive proof of
compliance within the required forty-five (45) days, the licensee's privilege to
operate a motor vehicle will be suspended until such time as proof of compli-
ance with the terms of the citation is received., If the licensee does not
surrender the license to the Department of Motor Vehicles within ten (10)
days of the effective date of suspension, the Department shall order the
Department of Public Safety to secure such license in accordance with West
Virginia Code §17B-3-9.

11.6 Administrative Hearing - Upon the written request of the licen-
see within ten (10) davys of receipt of the proposed order of suspension, the
Commissioner will afford the opportunity for an administrative hearing. The
scope of the hearing shzall be whether or not the person having a license
suspended iz the person to whom the citation was issued.

11.7 Reinstatement - Subsequent tc the suspension of driving pri-
vileges for failure to comply with the terms of a _citation from a compact
member state, penalty fees under the provisions of West Virginia Code
§17A-3-9 shall apply. Payment of these fees, in addition tc compliance with
the terms of the citation in accordance with 11.4 of these rules to the
satisfaction of the out of state court is required prior to reinstatement of a
suspended driver's license. :
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DEPARTMENT OF MOTOR VEHICLES
ARCH A. MOORE. JR.

Govarnor

BUILDING 3, CAPITOL COMPLEX
CHARLESTON, WEST VIRGINIA
25317

NOTIFICATION OF PUBLIC COMMENT PERIOD

D03 D0V 220 M 4R

L. W, BECHTOLD
-, Sommissioner

¥

The following persons were sent notices of public comment on proposed changes to Department
Administrative Rules, Title 91, Series 5, Sectien 3:

Mr, Glenn O. Pauley, Director
Winfield Office, DMV
Putnam Village Shopping Center

Superintendent of Public Safety
725 Jefferscen Road
South Charlestoen, WV 25309

Lt. J. R. Bias
Department of Public Safety
Planning and Research

Lt. Gyke
Driver Testing
Department of Public Safety

James Albert

Criminal Justice & Highway Safety

Governor's COffice of Community
and Industrial Development

Building 1, Room M-146

Capitol Cemplex

Beth BHunter, Asst. Atty. General
Qffice of the Attorney General
Capitol Complex

Milton Bennet:

Department of Driver Education
Building 6, Room B230 B
Capitol Complex

Paul Stewart
Transportation Department
Department of Education
Building 6, Room B25Z
Capitel Complex

Capitol Press Service
MB 46 o
State Capitcl Complex

West Virginia State Bar Assoc,
Building 1, Room 400
State Capitol Complex

Mr, Harlan Tetrick, Director
Department of Motor Vehicles
1434 Edwin Millexr Boulevard
Martinsburg, WV 25501

American Automobile Assoéiégidn
4000 MacCorkle Avenue S5.E,
Charleston, WV 25304

W. Va. Prosecuting Atty's Asscc.
Harry Deitzler, President

Wood County Courthouse
Parkersburg, WV 26101

West Virginia State Bar
Security Building
Charleston, WV 23301

West Virginia Safety Council
1550 Lth Avenue
Charlesteon, WV 25312

Dr. Kenard McPherson

W. Va. Safety & Driver Ed. Assoc.
PO Box 6116
Morgantown, WV 26306

W. Va. Prosecuting Atty's. Assoc.
Jotm L. Cummings, 1lst Vice Pres.
Cabell. County Courthouse
Buckhannon, WV 25201
Delores Martin

Executive Vice Pregident
A4 State Assoclatien
T40th and MacCorkle Avenue
Charleston, WV 253304

Dr, Donald P. Cohen
1007 Quarrier Street
Charleston, WV 25301

Dr. John B. Markey
415 Morris Street
Charleston, WV 25301

Dr. Curtis L. Withrow
Genaral Medical Pavilion

Suite 400
Charleston, WV 25301

Dr. Thompson Pearcy
Atlas Building
Quarrier Street
Charleston, WV 25301

Dr, Gerald Fonda, M.D.

St. Barnabas Medical Center
01d Short Hill Road
Livingston, NJ 07039

Earl ¥Yolfe

. Vocational Rehabilitation

State Capitel Complex
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COMMENTS RECEIVED

The following persons were sent notices of public comment on proposed
changes to Department Administrative Rules, Title 91, Series 5, Section 3:

1, Dr. Michael A, Fiery
West Virginia Academy of Ophthalmology

2. David F. Green, Attorney
West Virginia Division of Rehabilitation Services

3. Dr, Gerald Fonda
Low Vision Rehabilitation Center

SYNOPSIS OF COMMENTS AND DEPARTMENT RESPONSE

1. Dr. Fiery, representing the West Virginia Academy of Ophthalmology {WVAQ)
stated that the WVAQ strongly copposes the use of the bioptic telescopic
spectacle by applicants to pass the driver iesting process. {See Exhibit 1)

The Department agrees with the position of the WVAQ, and, through
the proposed changes, the Depariment specifically addresses the question of
special lenses or lense arrangements by providing for additional review. of
applicants or licensees by the Drivers License Advisory Board and desig-
nated officers of the Department of Public Safety on a2 case by case basis.

2. Mr. David F. Greene, an attorney representing the West Virginia Division of
Rehabilitation Services suggested language which would specifically include
special lense arrangements as being considered in the same context as
ordinary corrective lenses. Mr. Green stztes the proposed rule is
discriminatory to persons who use bicptic lenses as an aid for driving. (See
Exhibit 2)

The Department opposes the suggested change for the following
reasonst . _

A. The U. 8. Department of Transportation has issued a position
statement indicating that it is not discriminatory under the
provisions of Section 504 of the Federal Rehabilitation Act for
States to prohibit the use of the telescope in driver testing.

B. The Department opposes licensing persons who must utilize
special lense arrangements in order to meet the minimum 20/40
vision standard for driver licensing. Special lense
arrangements have remained extremely controversial as a
driving aid and are oppesed by the American Academy of
Ophthalmology. T




C. Members of the West Virginia Driver Licensing Advisory Board
established in accordance with W. Va. Code §17B-2-7TA are
unanimous in the belief that each low vision driving
application should be reviewed by the Board on an individual
basis. Adoption of the suggested change proposed by Mr.
Green to the proposed rule would preclude the Board ifrom
exercising its statutory responsibility to make individual
recommendations based on the best available information. The
Department’s proposed rule changes would incorporate new
procedures which would not only test the applicant's vision
through the standard wvision screening, but in addition,
provide for an additional vision test while a passenger in a
vehicle driven by designated officers of the Department of
Public Safety.

Dr. Gerald Fonda vepresenting the Low Vision Rehabilitation Center submit-
ted comments and materials strongly opposed to the licemsing of drivers with
bioptic lenses (Exhibit 3 incorporates the most relevant information submitted
by Dr. Fonda). Dr. Fonda directed comments opposing the traffic environ-
ment vision test.

The Depariment suggesits that Dr. Fonda assumed that the traffic
environment vision test required the applicant to drive. The traffic test
would be conducted with the applicant as a passenger, allowing designated
officers of the Depariment of Public Safety to test and observe the

applicant's vision.

Do tde fomle

L.," W, Bechteld, Commissioner
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Morgantown, West Virginia Morgantown, West Virginia

Qcteober 21, 1988

Steven 0. Dale

Department of Motor Vehicles

1800 Washington Street East, Room 80
Charleston, Wv 258317

Dear Mr. Dale:
The West Virginia Academy of Ophthalmologv's Executive Board and

Officers have reviewed the proposed legislative rule amendment,
Series £, section 2, regarding denial of driving privileges for

medical reasons. We strongly oppose the use of the bioptic
telescopic spectacle. We feel that no person should be allowed
to pass the driving test on the basis of vision with the
telescope. I hope that vou will consider our concern for the

safety o¢f all West Virginians and not allow bioptic telescopic
spectacles be used by drivers in West Virginia.

Sincerely vours, -

Vhds, T )
Michael A. Fiery,
MAF /bg
Copy to: Ivan Schwab. M.D.

Department of Ophthalmology

WYU Medical Center
Morgantown, WV 26506

(EXHIBIT 1)
P.0. Box 6302 - Health Sciences Center North - Morgantown, WV 26506 - (304) 293-3757




MEMORANDUM October 5, 1988

T0: L. W. Bechtold, Commissioner
Joseph E. Lobuts, Interim Director, {FYI)
James E. Jones, Deputy Direcior, Progrem Operations (FYI)
John P. Harrison, Administrator, WVRC (FYI)
Chuck Huss, Personal ADJ/TNG-Blind, WVRC (FYI)

FROM: David F. Greene, Attorneyipfr&
. West Virginia Division of Rehabilitation Services

SUBJECT: Propcsed Ruling on Series 5, Section 3
Cenial of Driving Privileges for Medical Reasons

The wording in Section 3.4 Standards for Medical or Visien
Review, Sub Section (2} needs to be changed to read as follows, "Special
equipment ¢or special lens arrangements shall! be considered conventional for
the purposes of this rule”. The way ii now reads is discriminatory to
those individuals who must use a special bi-optic lens as an aid when they
drive. i

CORMISSIONIRS .

(EXHIBIT 2)

[ A T




LOW VISION REHABILITATION GENTER

SAINT BARNABAS MEDICAL CENTER
OLD SHORT HILLS ROAD » LIVINGSTON, N.J 07039
{201) 533-5123

Gerald Fonda, M.D., Director October 18, 1988
Edwin Milter, M.D.

Peter Nussbaum, M.D. ._

Sandra Kantorek, Q.0

Mr. Steven 0. Dzale

Department of Motor Vehicles

1800 Washington Street, East, Recom 80
Charlestecn, WV 25317

Dear Mr., Dale:

The proposed legislative rule 17A-2-9, Series 5,
section 3 should not be amended, primarily because the
Traffic Environment Screening (TES) should be deleted.
The use of the bioptic telescopic spectacle is a hazard
and is not needed. ,

The reasons why the legislative:rﬁlé should not be
eamended are listed in the enclosed letter to Mr. Bowles
and references,.

Sincerely,
e il Tl
T T Gerald Fonda, M.D.
GF:mdo
enc.

cc: copy of letter to Mr. J. A, Bowles

{(EXHIBIT 3)




LOW VISION REHABILITATION CENTER

SAINT BARNABAS MEDICAL CENTER
OLD SHORT HILLS ROAD - LIVINGSTON, N.J, 07035
(207 533-5123

Geraid Fonda, M.D, Director ' @@j BV
Edwin Miller, M.D. it L]
Peter Nussbaum, M.D.

Sandra Kantorek, QD ~October 17, 1988

Mr. Jeff Bowles - L
Commercial Driver's License Coordinator
Dept. of Motor Vehicles

1800 Washington Street, East -
Charleston, West Virginia 25317

Dear Mr. Bowles:

Thank you for your letter of September 30, 1988. I
read the "Traffic Environment Screening (TES)" which is
hazardous to the driver and those sharing the road.
Enclosed is evidence that the driver is blinded to traffic
for a distance of 132 ft. at 30 mph. The reprint shows
that approach magnification is safer.

The driver evaluator specialist such as Mr. Huss or Mr. Ramsey
who have nic training in vision are not qualified to evaluate
the driver's functional vision. Only an ophthalmologist or
optometrist is qualified to evaluate vision. To follow the
procedure of the TES using the telescope is dangerous and
not needed to see traffic lights and recognize traffic symbols.
The fact is that people with 20/200 can recognize traffic
symbols at 200 ft. Stopping distance is 149 ft. at 40 mph.
Traffic lights under favorable--cenditions can be recognized
at 600 ft. depending upon the weather conditions. This is
evidence that a person can drive safely with 20/200 vision
with normal peripheral vision. People with red-green color
vision impairment can distinguish red from green traffic
lights. ' - e

The only change in previous visicn standards and new
administrative changes is; ""Additionally, the commissioner
may prescribe a traffic environment vision test be adminis-
Tered to the person by designated officers of the Department
of Public Safety". <This statement should be deleted because
the use of the BILS is hazardous and not needed for reasons
stated in previous paragraph. Presently 16 individuals, five
of which have vision 20/70 or better, have passed the vision
standards by the use of telescopic spectacles at the cost of
$12,000 each. A restricted and conditional license as stated
on the enclosed page is more reascnable.




Mr., Jeff Bowles - October 17, 1988

Coler Vision: No need to test coclor vision because 87 of
males have a red-green impairment, and cnly cne in a thousand
femdles have a red-green impdirment. Some yvellow is combined
with the red, and some blue with the green traffic lights so
that the red-green impaired pecple tell red from green
because the red appears darker than the green. Why test color
vision when there is no need and there is no treatment?

Depth Perception: What test to use, and what is fail, pass
criteria? People with one seeing eye or those who do not use
the eyes together (binccular vision) have less perfect depth
perception but it is adequate for judging distance. Wily Post
was a one-egyed pilot.

Peripheral Vision Test:

1. There is no screening peripheral testing apparatus that
has been evaluated as reliizble.

2. The tester needs to be trained to perform this test which
is not practical,

However, peripheral visual requirements are essentizal other-
wise a person with a peripheral field defect can pass the
vision standards with tunnel wvision or blind on one side
{(hemianopsia). The ophthalmelegist or optometrist can report
the peripheral field defect so that a driver's license cannot
be issued because the person fails the peripheral field test
requirement.

Mr. Bowles, may I suggest that Commissioner Bechtold
‘request the Optometric Society and the Ophthmological Society
to submit suggested Visual Requirements. A meeting of
representatives of optometry and ophthalmology with the
Department of Motor Vehicles could write good reguirements
which would set an example for other states. I would be glad
to be present., Since I have been on the Medical Advisory Board
to the New Jersey Division of Motor Vehicles since 1677 I have
had some experience in many phases of vision as related tc the
needs of the Department of Motor Vehicles.

I am dedicated to the formulztion of safe, human and
reasonable vision standards.




Mr, Jeff Bowles October 7, 1888

West Virginia is fortunate that Dr. Geocrge Weinstein

is preofessor of ophthalmology because his knowledge is
profound, a man of great stature and highly respected by
the profession. I have never heard of any statement made

which was unfavorable.
Sincerely,

7 Gerald Fonda, M.D.

GF:mdo
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EVIDENCE THAT BiOPTIC TELESCOPIC SPECTACLE (BTS) IS
HAZARDOUS FOR THE DRIVER WHO USES THEM AS _
WELL AS A DANGER TO THOSE WITH WHCM HE SHARES THE RQOADS

The paradox is that the driver passes the vision test looking
through the telescope but cannot drive looking through the
telescope.

Why wear the BTS continuously when the driver with limited
vision generally has no need to read road signs? The most the
BTS could be used on a very special coccasion is 1.6% of the
time.

Driver cannot pass the visual field test when looking through
the telescope,

i :;===;;;======EE;5E;E;E5EEEEEEEEEEEEEE======EEEEEﬁ'
i i i ic Spectacle (BTS)

Evidence that Bioptic Telescopic
is a Hazard for Operating a Mctor Vehicle

1. Driving blind to traific for 2 distance of 264 ft. while
reading the road sign through the telescope.

2. Accident rate for users of the BTS is 1.5 times greater
than for non-users in California.

3. Accident rate for users of the BTS is 3 times greater
than for non-users in New York. :

4. Accident rate for users of the BTS is 1.8 times greater
than for non-users in Maine. Two fatalities were caused
by a driver wearing the BTS,

5. Accident rate for users of the BTS is 1.34 times greater
than for non-users in Texas.

6. Mr, G. in Iowa was involved in eight of min®s accidents
whlle wearlng the BTS

Ev1dence that Bloptlc TeleSCOplc Spectacle (BTS)

is Best for the Man Who Sells Them

1. In 1978 the revenue factor would be 502 million dollars “if
prescribed to only one-half of the 1.5 million legally or
partially blind at cne-half the minimum cost of $1,500.

2. In 1977, in New Jersey, it was going te cost an albino
$1,271 te be fitted with a BTS that cost me $275.

3. Since 1968, more than 1,300 BTS have been sold to pass the
vigsion test. This means that more than $%1,300,000 has been
paid for a hazardous device tc pass the vision test.

4. An Ophthalmologist said: "Jerry, why fight them; prescribing
bioptic telescopic spectacles (BTS) to pass the vision test
. is better than cataract surgery. No headachesg."




Special Communication

Reprirted from e Archrees of Ophthaimoiogy
Decembar 1943, Voume 107 )
Cogyright 198, American Megice! Associaton

Bioptic Telescopic Spectacle Is a

Hazard for Operating a Motor Vehicle

Geraid Fonda, MD

® The primary purpose of the blopte
telescopic spectacta is to permit the driv-
ef to pass the visual requirement to oper-
ate a motor vehicla, It is paradoxical that
3 driver can pass the vizion test only by
the use cf a telescope but that he cannot
drive whila looking through the telescope.
Rathar, he mus! drive with his limited
vision (sometimes lagal blindness) while
looking through the carrier lens, He can
usa the telascope only for reading a sign
of for distinguishing an object, and even
then he mus! lower Ris heagd to look
through it. This is hazardous: ke bacomes
thus “blind'’ to the traftic while reading
the sign through the telescope. Such a
drivar could never pass a paripheral
vision tes! due to the blind areas created
in the peripheral fiaid, It i$ more humana
and reascnable 1o grant a waiver for the
impalred vision than to compel a handi-
capped psrson to purchase a bioptic tele-
scopic spectacie to pass the visual
requirerment,

(Arch  Ophthaimol
1908)

1983;101:1907-

The primary purpose of the bioptie

telescopic spectacle (BTS) is to per-
mit the driver to pass the visual
requirement to operate a moter vehi-
cle. The paradox is that the driver can
pass the visicn test only by looking
through a telescope, but he cannot
drive while looking through this
device.

The BTS consists of a telescope
mounted in the upper part of the
spectacle or carrier lens. The wearer
locks through the carrier lens at all
times, except when he lowers hig head
to look through the telescope (Fig 1).

The driver must hold his head high-
er than i3 natural so that he can look
under the telescope, a position that is
awkward and tiring. He cannot walk,
let aione drive, while looking through
the telescope because objects appear

Accepted for publication May 23, 1983,

From the Low Vision Service, Saint Barnabas

Medieal Center, Livingston, NJ.

Reprint requests to the Low Vision Serviee,
Saint Barnabus Medieal Center, Livingston, NJ
030 i1 Or Fondal

Arch Ophthalmot—Vol 101, Dec 1983

large and close and motion is magni-
fied when the head is moved. All
perspective and depth perception are
destroyed.

The two hazards with the use of the
BTS are the magnified field of the
telescope (8”) and the total surround-
ing blind area (24°). The greater haz-
ard is the blind area in the feld of
vision (Figs 2 and 3.

Figure 2 shows that 6° magnified
field seen through the telescope and
the surrounding 14°-diameter blind
area in the field. At a distance of 60 m
{200 ft), the 6° magnified feld seen
through the telescopa correspondsto a
diameter of §.3 m (21 ft), the width of
a residential street. The biind area of
14° in the field of vision corresponds
to a diameter of 15 m (50 ft) at a
distance of 63 m (200 ft). This magni-
fication will oeclude the sidewalks and
driveways on each side of the road
while the driver is looking down the
center of the streat through the tele-
scope, When the telescope is used on a
rural highway to read a2 sign, the
driver must locate the sign through
the spectacie lens and then lower his
head to read it through tha telescope,
as shown in Fig 3.

The driver can see the complete
field of view through the spectacle
lens. When he lowers his head to read
the signa through the telescope, how-
ever, he becomes blind to the traffic.
As he first looks through the telescope
at an object 120 m (400 ft) away, the
diameter of.the field seer through the
telescope is 14.4 m (48 ft), and the
total blind area is 49.4 m (168 ft).
While he is driving and reading the
sign through the telescope, however,
he is moving up to a distance of 60 m
(200 ft) from the sign. At this dis-
tanice, the diameter of the field seen
through the telescope is 7.2 m (24 f1).
The total diameter of the blind area is
50.4 m (168 ft). This biind area is
relative to the traffic at 120 m (400 ft)
and beyond, as is demonstrated by
Fig 3.

A vehicle traveling at the rate of 60
mph covers a distance of 26.3 m (8%
ft}/s. This is evidence that the driver

is “blind” to the traffic for a distagee
of 792 m (264 ft). If a vehicle
approaches from the opposite direc-
tion at the same speed, this doubles
the distance at which he is driving
blind becausa the driver ia biind to the
distance that he covers plus the dig.
tance coversd by the approaching
vehicle. It takes about 3 s for the
driver to change fixation from the
carrier lens to the telescope, read the
sign, and refixate through the specta-
cle lens.

I have been experimenting with the
X3 Feinbloom BTS, the Feinbloom x3
expanded-field telescope, and the
Walters x3 BTS while driving. [ have
found this to be a frightening experi~
ence, one that discourages me from
practicing it too often. [ do have nor-
mal vision in each eye.

No training will make 2 driver safe
who has such a large blind area in his
field of vision, A driver needs both
central and peripheral vision to oper-
ate a motor vehicle. Most drivers with
a visual acuity of less than 20/40 must
use a retinal area within 10° of their
central vision to read signs and recog-
nize objects and pedestrians. The
driver must use his peripheral vision
to see the traffic (especially moving
objects) on the side ‘while using his
central vision to see the road zhead.
The central visual acuity must usually
be 20/100 or better. Peripheral visual

. acuity decreases from 20/100 to 20/

4,000 in the far periphery. The princi-
pal function of peripheral vision i3 to
permit a person to recognize a moving
object so that he will look at it with
his central vision to see it cleariy.

A peripheral visual requirement

" would automatically disqualify 2 driv-

er wearing the BTS, because the RTS
creates a large blind area in the
peripheral field of vision.

The pressing reason for granting
even a limited license is to enable 3

Fig 1,—Bioptic telescoplic apectacies {x3).
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lnpf(i as professional Gubiliiy, surgical cost
controls, continuing  education  recertification
and  reliwensore, [ederal legislution, residency
waiting, and medical manpower. The session
on continuing  education  recertification and
reficensure indicued thit none of the surgical
sithsprecialtion bave established 2 firn, workable
methiod for recertification and relicensure. Al
of e speeialty boards hiave tahen the inttiative,
however, in establishing temaiive plans, Most
ol these pluns are cemiered around an inddal
voluntary  approach which will subsequently
become mandatory. [t was apparent that most
hoards would depend upon a combination of
practice audit, continuing medical education,
and  cognitive examination, It appears  that
finzl plans [or appropriate evaluation of indivi-
duzl competence will require a greut deal more
stuidy,

The inuricacies of the federal legislation were
discussed I detadl. An overview of the federas
ton Jemislative process was discussed, which
tmphasized the continuing growth and com-
plexity of bureaucracy. The proliferation of
agencies and the shifting responsibility make
it difficult 16 heep up with the federal organiza-
tion zs it relates 1o legisianon on heahth care.
In additien. the orientation of the media may
vrovide unfavorable imerpretations. making
the medical profession subject o critictsm from
many sectors,, Studles generated by the surgical

“profession regarding monitoring procedures and,

quality care have often been misintefpreied.
The discussion group pointed ovt a need for
improved  information and  c¢rvstalization of
these matiers, particularly related to surgery,

An excellent ophthalmic program emphasizing
the orbit, lids, and lacrimal apparatus was
conducted this year. and the ocular poruon of
the 1977 meeciing will be concerned with ocular
and adneval trauma, The next American College
of Surgrons Clinical Congress will be held i
Dullus from Qe 17 through 21, 1977,

REPORT OF THE AMERICAN COMMITTEE
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1. Purpose of the Committee

The primary aims of the American Commitee
on Optics and Visual Physiology are to raise
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standards within the specialty of ophthulmology
and in related fields and, by means of research
and systemaltic investigations, to increase knowl-
edge and provide sciemtific fzcts concerning
controversial supjects. The Cominittee serves in
a comsulting capacity, as a fact-hinding body.
and as a source of relizble information,

[I. Members of the Commitice

The membership consists of three representa.
tives from each of the four parent socicties: the
Americun Academy  of Oplubulmelegy and
Otolarvngolugy, the American Ophthatmologi-
cul Society, the Section on Ophithalmolngy of
the American Medical Association, and the
Assoctintion [or Research in Vision and QOphthal-
mology. Each parent socieny contrilunes $3Q0
vearly Ior secretarial and miscellaneous expenses,

T Churrent Acivitios

The Commitee met on Qe 6, 1976, in Las
Vemns.

Copirs of the interprofessional standard lor
visual field testing are 10 be mailed w0 all
departments of ophthalmology in the Unied
States. :

Etution tests from hard contact lenses have
been done, but specific results were not avail-
able at the mepting. The results of these tesis
are o ix obtained by fay M. Enoch. PhD. and
reviewed at the 1977 meeting of the Committee.

As per the request of Louise L Sloan, PhD,
red gogeles with side shields should be made
available in all sizes for patients with abnor-
malities. The American QOptical Compuny 1s
encouraged (0 extend thelr range of sizes to
include those suitable for small children in
keeping with this recommendation.

The Commitice reiterated its opinion that
automnoebile drivers should not be permitted o
pass the visionr test by the use of ielescopes
because of the many optical liabilities of such
devices. :

The report of last year is to be corrected
in that neither photogray nor photosun glasses
are appropriate for driving at night or under
mesoptic condirions. )

Asyvmposium on myopia, including orthokera-
wlogy, would be appropriate in the near
future,

Military requirements are recommended, and
these will be forwarded to the organization
requesting the above siandards,

IV. Fuwure Activites

The Committee plans to continue to have an
annual meeting to respond to queries within




