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91CSR5

Title: Denial, Suspension, Revocation, or Nonrenewal of Driving Privileges

§91-5-1, General

1.1 Scope - These regulations establish procedures for the denial,
suspension, revocation, nonrenewzl, administrative appeals and reinstatement of
motor vehicle operating privileges,

1.27 Authority - West Virginia Code §17A-2-9, £3¥B—2-% and §17C-5A-2,

1.3 Filing Date -
1,4 Effective Date -

1.5 Repeal of Former Rule - These legislative rules repeal West Virginia
Legisiative Rules Y1CUSRY, Check lendering Policy, filed January 15, 198 anc
YiCoR14, Driving Under the Iniluence Yriver License Revocation Administrative
Hearings, filed April 4, 1934,

§91-5-2. Application and Enforcement

2,1 Application - These regulations apply tc motor wvehicle operators
licensed by the Commissioner of Motor Vehicles.

2,2 Enforcement - Enforcement of these regulations is vested with the
Commissioner of Motor Vehicles or the Commissioner's lawful designee,

§91-5-3. Denial of Driving Privileges for Medical Reasons {Revised 1990)

3,1 Statutory Provisions - West Virginia Code §l17B-2-3 provides that the
t- Division of Motor Vehicles shall not issue any operaterz-Heewmse;

Departoren

chanffeuris-Hoense,—or-juniorprobatiomary driver's license to any person when
the Commissioner of Motor Vehicles has good cause to believe that the operation of
a motor vehicle on the highways of this State by such person would be inimical to
public safety or welfare. West Virginia Code §17B-3-6 authorizes the department
division to suspend the driver's license of am—operator——chauffewrr-or—junior
proaticnary-operater any perscon without preliminary hearing upon 2 showing by
its records.or other suificient evidence that the licensee is incompetent to drive a
motor vehicle.
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In view of these statutory provisions, the division will not issue or renew an
operatorts—chanffeuris-or-fumior-probztionary a driver's license wil--not-be
tesued-to-or-remewed for ahv Pérson when the Commissioner determines that the
person is incompetent to drive a motor vehicle, or when the Commissioner has
good cause to believe that the operation of a motor vehicle on the highways of
this State by the perscn would be inimical to public safety or welfare, unless the
application for the license is accompanied by a letter of explanation in such detail
as the Commissioner may require concerning the mental or physical condition of
the applicant at the time application for license is made.

3.2 Procedures for Original, Renewal, or Duplicate Applications for License
- The Comimissioner, after reviewing the letter of explanation provided for in
subsection 3.1 of this rule, may:

3.2.1 Approve the application for license;

3.2.2 Approve the application for license, and impose appropriate
restrictions as the applicant's physical or mental condition may require; or

3.2.3 _Reguire the applicant to present to the Driver's License
Advisorv Board a; = - T T ' ' S )

a. Medical Report Form completed bv a physician of the
applicants choice licensed in the United sStates. ] .

b, Medical Report Form compieted by a Board Certified Physician
in the appropriate medical specialty for the condition under consideration, or

c. Vision Examination Report form completed Dy an optometrist
or ophthalmologist of the applicant's cholce licensed in the United States. :

3: 3+ 3---——Require thre zppheant-is-presemti-a-Medical- Repert torms-com—

pleted -bv o plrysician of-the-epplcantie choice, licensed-in-the-Tmited Statess-or
require- o report—by —x-Board - Certified -Physictan—in—tihre-—zppropriste-medical .
speciabty-Ffor--the condition-under-consideration; -or ~require~a--Vision- Fxamiration
Report-Feorm;-completed-by-—amw—optometriet —or-opirtiraimelogisty - tcersed -in—the
thrite d- Stetess-of-+he appicanties —choive;—+tothre- -Commissioner—for-presentation-to
the-Drivers-Iicense -Advisory-~Beareds The Medical Report Form and Vision
Examination Report Form shall be as provided by the Sommisstomer Division. The
Commissioner, upon receipt of the advice of the Driver's License Advisory Board,
mavy take the action as indicated in number-{i}-or-¥Z3-2Bove subdivisions 3.2.1 or
3.2.2 of this rule, or may refuse the application or order the suspensicn of the
license. . - N e

1f an application for driver's license, or application for renewal of driver's
license is refused by the Commissioner because of a physical or mental condition,
the Commissioner the-appitcant-shalt-be-trotified shall notify the applicant by
certified or registered mail, return receipt requested. and-=shali-be The applicant
is entitled to 2 hearing on the refusal by the Commissioner to issue or renew a
driver license, T ) ' -

The applicant or licensee has ten (10) calendar days from the date he or she

receives notice of refusal to issue or renew a license to request a2 hearing. <fpon
receipty By-fhe-applicant-or Hcensee, oi-the-refusal-toissue or renew- = driver's

Eeense,-the—epplicant-shal-have terr-CHr —cxlerrdar - daysto- requrest-—ir-writing,
Eppmm 4 e -Commissioner-a-hreating-upon-the-refucrl-of - the- Commissivmer - to ~eitirer
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frae—sr—renew-a--Heense, Swch The writien request must be filed with the
Commissioner in person or by registered or certified mail, within ten days after
receipt of a copy of the order of refusal or suspension, The hearing shall be
before the Commissioner. or an authorized deputy or agent of the Commissioner.
All of the pertinent provisions of West Virginia Code &hapter-29As--Articie-5
§29A-5-1 et seq., shall apply to the hearmg. The Commissioner shall hold the
hearing smalrbe-veld as early as practical in the county where tne person resices
unless the Commissioner or the Hearing Examiner and such person agree that the
hearing may be held in some other county. The Commissioner may postpone or
continue any hearing at his discretion or upon application of the licensee for good
cause shown,

For the purpose of. conducting sweh the hearing, the Commissioner has the
power and authority pursuant to West Virginia Code §17B~3-6 to issue subpoenas
and subpoenas duces tecum which shall be issued in zccordance with the
provisions of West Virginia Code §29A-5-1.

The scope of the hearing shatrive is whether the operation of a motor vehicle
on the public streets and highways of this State by the applicant would be
inimical to public safety or welfare.

After the hearing and consideration of all the testimony and evidence in the
case, the Commissioner shall make and enter an order affirming, rescinding, or
modifyving the earlier order of the Commissioner. L

The Commissioner shzll mail the licensee or applicant a2 copv of the order A
copy-of e order - mace —an d- entered- folrowntg - the- rearing- -shair - be- servec—upon
the-Hcenseeorzppleant by registered or certified mail, return receipt requested.

If the Commissioner, after the hearing, does make and enter an order
affirming his or her earlier order of denial, suspension or non renewal, the
licensee or applicant shatl-e is entitled to judicial review as set forth in West
Virginiz Code Chapter 2%A,

Boon-reshowing by-itsrecords -orother-sufficient-evidence-that-the-Heemsee
ie-imcompetent-todrive - -motor —vehicte,-the Bepartment- Biviston-mey-—=susperrdthe
Lcemse —of-an--operator-or-—chauffenr - Hcensee - withowt--o—prerm p-rchmrrrar-r hrearing
pursuant to- West Virginia- Gode~-§3rB3-3"%<

3+ 3-- Precedure for-medical —~wamitation —of - Heetrsee —-—-Fhe-emariment
Divistor-having--good-cause to—beHeve -that -z -Heensed -eperator-or-—<irzuffeur
Htensee-—rs--mcmnpefcnt;-or-ofhemse--not—qﬂairﬁcd"to-—bc Heersed -~ may-—upon
writter —notice of at deast—five —daystothe Jicensee-remire-hirr-to—submit-to-2
medical—examination-by-=-shysicten of-the Jicenseelachoice licenrsed-in-the-United
States-and-present r-Medicar Report-Tormy-compieted-oy 2= the-pirpsrelan-of—tmre
Zppiteart s-choice; - Hcensed —irr—the -Bnited - Statesr-or-require-a-report-bya-Board
Sertified- Py stetan-ir--the —2appropriate -medicat - specialirfor--the —conditiomr under
consideration —or-require —r-Fisiow -Fxamimation -Report-Form-completed--by-—-=n
ocptometrist-or-ephthzimologist; Heensedin—tire-nited -States;-of -the-applicant's
chotee ;7 -to-the--Commissiorer-for-precentetion-to-tire-Briverts-Sicense -Advisory
Boardestabitehed-in-accordarmee with - West —Firpinda-Code-§17B2—Fas--Fhre-Medieal
Report—Foror amd - Wston-Examimationr -Report-Form-shal e -as-provided-by—the
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Division of Motor Vehicles

Legislative Rule §91-5-3 S. -
3.3 Procedures for Medical Review - As provided by West Virginia Code

§17B-3-6, the Division may suspend the driver's license oi a licensee without a

preliminary hearing upon a snowing by its records or other sufticient evidence

that the licensee_is incompetent or otherwise not qualified to operate a motor

vehicle,

3.3.1 The Division may upon written notice of five davs require the
licensee to present to the Driver's License Advisory Board a;

a. -Medical Report Form completed by a physician of the
licensee's choice licensed in the United Stated.

b, Medical Report Form completed by a Board Certified physician
in the appropriate medical specialty for the condition uncer comsideration.

<, Vision Examination Report Form completed by an optometrist
or ophthalmologist of the licensee's choice licensed in the Uniied States.

The Medical Report Form and Vision Report Form shall be provided by the
Division.

3.3.2 ‘The Commissioner, after reviewing the Medical Report or
Vision Examination Report and the recommendation of the Driver's License

Advisory Board, may:

a. Determine that the licensee is competent to drive a totor
vehicle:

b. Determine that the licensee is competent tc drive a motor
vehicle if certain appropriate restrictions are imposed and impose such restrictions
as the licensee's physical or mental condition may require; or

<, Determine that the licensee is incompetent to drive a motor
vehicle, that no appropriate restrictions can be imposed under which the licensee
could competently operate a motor vehicle, and order the suspension of the
license until such time as the licensee is required to submit further information to
determine whether or not he is competent to drive a motor vehicle,

Upon making 2 determination that the licensee is incompetent to drive a
motor vehicle, the Commissioner shall immediately make and enter an order
suspending the license, The Pepartment Division, upon suspending a license,
may, in the event the Commissioner determines that the continued operation of a
motor vehicle by the licensee presents a clear and immediate danger to the
licensee and others, require that the license be surrendered to and be retained
by the Pepartment Division until the outcome of any hearing requested or until
the end of the period of the suspension. The Division shall mail the licensee a
copy of the order A--copy-of-the-order-shal-te-nmmediately-—forwardec—+to-—tre
Fcewrsee by registered or certified mail, return receipt requested. Upon receipt
by the appiicamt licensee of the Order of Suspension, the licensee shall have ten
(10) days to request, In writing, from-tire-Commissiomer a hearing upon the
suspension by the Commissioner. Such The licensee must file a written request
mrrat--be—filed with the Commissioner in person or by registered or certified mail,
within ten (10) days after receipt of a copy of the order of suspension. The

Page &




(Proposed)

Division of Motor Vehicles
Legislative Rule §91-5-3
hearing shall be before the Commissicner or an authorized deputy or agent of the
Commissioner. All of the pertinent provisions of West Virginia Code €hapter--394<
Artiele-S--atrall §29A-5~1 et seq. apply to the hearing. The Division shall hold
the hearing as éarly as practical The-hearing-shalrte-heid In the county where
the licensee resides unless the Commissioner or the Hearing Examiner and such
the licensee agree that the hearing may be held in some other county. Amnry-such
hearing-eiral-be-hehd-as-—eariy-—2s- practical-witer——the -date-upon—<whickh - the
Sotmmtssiorrer received —the—weitten -remrest, The Commissioner may postpone or
continue anvy hearing at his or her discretion or upon application of the licensee
for good cause shown. '

A timely request for a hearing may at the discretion of the Commissioner
stay the Order of Suspension.

For the purpose of conducting such 2 hearing, the Commissioner has the
power and authoritv pursuant to West Virginia Code §17B-3-6 to issue subpoenas
and subpoenas duces tecum which shall be issued in accordance with the
provisions of West Virginia Code §2%A-5-1,

The scope of the hearing shatt+e is whether the licensee is competent to
operate a motor vehicle on the public streets and highwavs of this State,

After the hearing and consideration of all the testimony and evidence in the
case, the Commissioner shall mzke and enter an Order aifirming, rescinding, or
modifying the earlier Order of the Commissioner.

The Division shall mail the licensee a copy of the order A —copy-—of-thre-Crder
made anc-entered —FeRowIn g e —hearing - thal -be-served -uponr-the-Hcenrsee by
registered or certified mail, return receipt requested. :

If the Commissioner, after the hearing, dces make and enter an order
affirming his or her earlier Order of Suspension, the licensee shall be entitled to
judicial review as set forth in West Virginia Code Chapter 29A,

3,4 Standards for Medical or Vision Review

3.4,1 Medical - The Driver's License Advisorv Board shall evaluate
each medical case referred to it on an individual basis and make recommendations
to the Commissioner for his or her decision.

3.4.2 Vision - Conventional corrective lenses, including surgical
intraocular implants and contact lenses, wil-‘tre are acceptable for meeting the
visual acuity requirements for any learmer's permit or driver's license,
chauffenrs Heemse; or-junivr-probeatiomary-iicense. Speclal equipment or special
lens arrangements wili-mot-be are not con51dered conventmnal for the purposes of
this rule.

The Commissioner may reguire Those applicants or licensees who do not
satisfy the visual acuity standard of 20/40 may-be-regquired to submit a Vision
Examination Report Form, completed by an optometrist or ophthalmologist, licensed
in the United States, of the applicant's choice, to the Commissioner for
presentation ic the Driver's license Advisory Board., The Board may consider
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peripheral vision, depth perception and color recognition in their recommendation
to the Commissioner. Additionally, the Commissioner may prescribe =z traffic
environment vision test be administered to the applicant or licensee by designated
officers of the Pepartmenmt Division of Public Safety,

§91-5-4, . Reinstatement of Suspended Repgistration

4.1 “Procedures = The_Division shall destroy any license plate received
Hpowr-suspemnsion—of-any-registration in accordance with any of the provisions of
the West Virginia Motor Vehicle Safety Responsibility Law, Chapter 17D of the
Code.7-tire-dicense-or—registrationr plxte -imrrolved -siradl--be  forthrwitir-destroved

uporr-receipt-of-samedoy-the-Beparément. This procedure is necessary because of
the limited storage facilities awvailable to the Beparémrent Division and by virtue of
the cost which would be invelved in attempting to store such plates.
Accordingly, upon reinstatement of any such registration within the registration
period, the registrant must make apphcatlon must-be-made for a duplicate or
substitufe registration or license plate upon the form prescribed for such
purpose, and remit the fee required shai-te-that-esteblished by West Virginia
Code §174-10-T1, #f-tire- -registration-card ~pertrining ~to ~tire -registration—-which
was-suspended-—<vas-not-returmed--to-4tire Bepariment-Bivision-durirg-the-pericd-of
suspersior-and--such-applicant-does ot -pocseses such- card-at - the--time—of
reirstatement-of -the-susrended-registratiorm—tire -feeeztablicshed-Irr—said -Section
11-forobtaining--a-duplicateor-substituteregistration-card-sialt -also be-required,

§91-5~5. Reinstdtement of Driving Privileges of Persons Whose Eperatoris-znd

Shaufferreie Drwers Licenses Were Revoked under Prior F'nactmen't of -
§17C=-5=2 - . - el

5.1 Procediires .~-Any person whose operatoriz-or-chrewifeur’s driver's
license has been revoked may apply for restoration of driving privileges at at the
end of the pericd of revocation or minimum pericd of revecation as the case may
be. Any such person whose driving privileges were revoked for a conviction
under West Virginia Code §17C-5-2 prior to it reenactment in 1981 mav request in
writing to have such person's driving privileges restored. In addition to filing
proof of financial responsibility as regquired by West Virginia Code Slhapter-+#B5
Articte-4 §17D-4-1 et seg., any such person convicted for a subsequent offense
under said West virginia Code §17C-5-2 within 2 period of five (5) vears must
also, in light of the former provisions of said West Virginia Code §17C-5-2 obtain
and file with the written request, five letters from five persons in the applicant's
community, Each of these letters must state that the writer _has known the
applicant personally for more than five years; that the applicant has not driven a
motor vehicle during the period of revocation; that in the writer's opinion the
applicant is not likely to repeat the offense for which the license was revoked;
that the public safety does not require that the applicant's license be revoked
any longer; and that the applicant has not, to the knowledge of the writer, been
addicted to the use of intoxdcating beverages or narcotic drugs or used the same
during the preceding five vears. The Commissioner shall hold all hearings upon
the written request for restoration of driving privileges smaitb-be--teld in
accordance with the provisions of Department Division of Motor Vehicles Rule
Series~tr-Section-3 91CSR1., 3. -
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§91-5~6, Suspending a2 West Virginia Resident's License Upon Conviction
in Another State or jurisdiction

6.1 Statutory Provisions - West Virginia Code §17B-3-3 authorizes the
Commissioner to suspend a resident's license upon conviction for a traffic offense
in another state jurisdiction.

6.2 Procedures - The Pepartment Division shall suspend or revoke the
driving privileges of any resident of this state upon receiving notice of conviction
of for an traffic offense in another jurisdiction, which if committed in this state,
would be grounds for the mandatory suspension or revocation of driving
privileges, .

If the records of the Pepartment Division disclose that a conviction is the
second or subsequent conviction of for the same offense in this or any other
jurisdiction, the Bepartment Division shall suspend or revoke the resident's
drlvmg privileges in the samé manner as if the traffic offense had occurred in
this State.

The Division will restore driving privileges can only beasectered after the
licensee has complied with 2ll the provisions of the Yrrtor-SFehicle West Virginia
Code and Administrative Regulations in the same manner that would be required if
such the licensee had been convicted in this State.

§91-5-7, The Point System (Revised 1988)

7.1 Records - West Virginia Code 8§17B-2-14 requires that records be kept
in order that an individual record of each licensee showing the convictions of
such licensee be readily ascertainable and available for consideration by the
Bepartment Division upon anv application for renewal of license "and at other
suitable times™ consistent with the provisions of West Virginia Code §173-3-6(3),
Accordingly, a record keeping system to be known as the Foint System and to be
administered by the Driver Improvement Section is hereim established in this rule.

7.2 Offenses - Point Total - When anvy licensee of the State of West Virginia
is convicted in the State of West Virginia or, pursuant to the provisions of West
Virginia Code §17B-3-3, in any other stxte jurisdiction, of anv of the following
offenses involving a motor vehicle, which conviction nas become final, the Division
will enter the offense and the point total shown opposite such offense wibn-
entered on such the licensee's driver record maintained by the Pepartmrent
Division of Motor Vehicles.

Statute A o T o Point
Violated General Description of Offenses ] ‘ Value
§17C-5-3, -Reckless Driving 6
§17C-18-1 ' ’ L .

§17C-4-2, "Hit and run involving property damage only 4 6
§17C-18-1 S - I R L ] T
§17C~6-1 Speeding in school zone 7 6
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§17C-12-7,
§17C-18-1

§17C-3-4,
§17C-12-5,
§17C-18-1

§17C-3-5,
§17C-3-7,
§17C-18-1
§17C-7-2,
§17C-7-6,
§17C-18-1

§17C-6-1,
§17C-18-1

§17C-6-1, -
§17C-6-4,

§17C-18-1

§17C-6-1,
§17C-6-4,
§17C-18-1.

§17C-9-1,
§17C-9-2,
§17C-9-3,
§17C-9-4,
§17C-9-3,
§17C<10-2
§17C-12-6,
§17C-18~1

-

§17C-8-2;
§17C-8-3,
§17C-8-4,
§17C-18-1

§17C-7-3,
§17C-18-1

§17C-7-5
§17C-~18-1
§17C-1-7,

§17C-18-1

Passing stopped school bus

Failure to obey stop signs and other traffic
signs and contro! devices, except failure to
obey traffic Hght control signals

Failure to obey traffic control signals or.

traffic light signals

Driving to left side of roadwa_y

Driving too fast for conditions, failure to keep
vehicle under control or hazardous driving

Failure of driver to yield right of way

TmproPer right-hand and left-hand turns

Failure of driver of overtaking wvehicle to give

audible signal, or failure to pass to the left

at a safe distance, or driving to the right

before safely clear of the overtaken wvehicle,
or failure of the driver of overtaken vehicle

to give way to the right, or driver of overtaken
vehicle increasing speed before being completely
passed by the overtaking wvehicle

Passing in face of oncoming traffic

Passing in no-passing zone

‘Speeding in wviolation of specified or established
“limits where the speed was in excess of 75 m.p.h.,
except on highwayvs where established speed limit is
65 m.p.h. and conviction was in excess of 80 m.p.h.

"Speeding in violation of specified or established
Hmits where the speed was not in excess of 75 m.p.h.
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§i7C-15-1,  Operation of vehicle without lighted lamps 2
§17C-15-2, or lights when required to be lighted

§17C-18-1 . . oo

§17C-7-10, Following too closely 23
§17c-18-1 = _ . ) _ . -
§17C-14-5, Operation of a vehicle with more than 2
§17C~18-1 “three persons in the front seat

§17C-14~2, Improper backing 2
§17C-18-1 '

§17C-7-8, Driving wrong way on one-way street, 23
§17C-18-1  highwav or roadway -
§17C-8-6, Improper turning movements, or improper 2
§17C-8-8, signals, or no signals

§17C-8-9, o T '

§17C-8-10,

§17C-18-1 ) . R B

17C © All other moving violations 2

(The above statutory references are to Chapters, Articles and Sections
of the Code of West Virginia, 1931, as amended)

7.3 Traffic Convictions With No Point Value - The abstracts of traific
convictions outlined below would are not be considered a moving wviolation and
consequently have no point value in the admmlstratlon of the Driver

Tmprovement Program: ' &

Convictions for operating vehicles on the highwavys of this or any other
state with defective or improper equipment.

Convictions for operating vehicles on the highways of this or any other
state in violation .of the weight, helght, length and width prcv:lsmns of the West

Virginia Code.

Convictions for operating a vehicle on the highways of this or any other
state with improper registration,

Convictions for operating a vehicle on the highways of this or any other
state with an expired vehicle inspection decal or certificate.

Convictions for operating a wvehicle on a controlled access highway of this
or any other state at a speed of less than ten miles per hour above the speed
limit in accordance with the provisions of West Virginia Code §17C-19-2,

7.4 Traffic Accidents Not Involving Convictions - Although West Virginia
Code §17B~2-14 provides that records be kept on traffic accidents, the Division
will not assign ne points wil-be-assigred for any traffic accident not involving
a conviction; however, when sufficient points have been accumulated to result
in a review of a driver's record as outlined in Sec. 7.12 of this rule, the
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Division may consider records on file in the Fepartment Division of any accident
not involving a conviction meybe-considered.

7.5 West—Hrpiniz-Brivers-Gonvicted Frir-Other-States Traific Convictions -
The Division will note the appropriate number of points indicated In Section 7.2
of this rule wiH te-aroted on the driver record of any licensee convicted of any
of the above offenses fr—viclatiowr—of-any-municipsi-charters-bviaw or-ordhrance
of-amy--municipality in West Virginia Circuit, Magistrate or Municipal Court.
Consistent with the provisions in West Virginia Code 3.7B-3-3 the Division shall
charge anvy licensee of the State of West Virginia convictied in any other state
or municipality therein, or in the District of Columbia, of any oifense described
in Section 7.2 of this rule in wviolation of any statute or ordinance.of such other
state, municipality or District of Columbia shall-be-charged with the appropriate
number of points shown in satd Section 7.2 of this rule opposite the description
of such the oifense. ‘ S ’ ) '

7.6 Forfeiture of Bail Or Deposited Collateral - Consistent with the
provisions of West Virginia Code §17B-3-4 requiring the furnishing to the
Pepartment Division of certified abstracts of judgments on convictions, for the
purposes of the point system, a forfeiture of bail or collateral deposited to
secure a licensee's appearance in court, which forfeiture has not been vacated,
shathdre is equivalent to a conviction.

7.7 Points Assigned for Same Occurrence - When 2 licensee is convicted
of two or more offenses arising out of the same occurrence, the Division will
assign points witl-be-zesigmed for only one such offense. and When there is a
Jfference in the point values of the offenses, the Division will assign the
greater point value will-bezssigmed. T

7.8 Revocations - West Virginia Code §17B-3-5 provides that certain
convictions result in an automatic revocation, as opposed to suspension, of the
operatoris-or-chauffenris driver's license of the person so convicted., Im-as
muich-as-revocationds-mandatory s -suchroffenses—with he-noted-by-the-Bepartment
on-+tire-—driver-tecord-invelvred s - but o -points —wil-be zesigred - for ~such--comr
wictione,-~exeert-Sfor--reckless - drivinrg-convictions-—where-revocation-ts—not
mamdatory These convictions are recorded on the licensee's driver record with
no assignment of points. Reckless driving convictions are assessed points
Unless there-are three swch convictions occur within a period of twenty-four
months., In these cases, the licensee is subject to the mandatorv revocation in
accordance with West virginia Code §1/B=3-5(5). When any person is convicted
In the State of Wes: virginia for an olfense for which no point value is assigned
but for which a certified abstract of judgment on such conviction is required
and furnished to the Department Division under the provisions of West Virginia
Code §17B-3-4 the Division shall"note the swech conviction shat--be-roted,
without point value, on the driver record of the imrdividual licensee concermed.

Z3 Gm=Worrimg—Ebetters—-The-Depariment-simatl sencd-z-wearrdrg-‘tetter-to-any
Leemncee -whose vecord ~shows o —total - of--6--points—--Fhe-letter—wil-advise-tire
Hewmrsee oi-4thecormrvictions -recorded-omr +he dicenseels river recerdy-wikl-remind
the-Hcemnsee of- thre- Departmentls-power-of-suspensionr-and-witl -urge-the-Heensee
to-makeevery—effort-to-drive-safelrat-aittimess
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+3€¢ 7.9 Driver Improvement Questionnaire - The Division shall request
any licensee whose record shows a total of nine (9) ic eleven (11) points w3
be--requested to complete a Driver Improvement Questionnaire, This
gquestionnaire -wil-be mrited-to-the-Heerrsees-most-recent ~drivers-leense-address
on--ftte-witir-thre-Bepartmen t —and pursuantto- tire- rovisiors of--West~Frginia
Sode§£1rA-2-195—thelicensee-—shall e —considered-a2s-havirg -been-pivernotice
uporr-expirationr—ef-four-—days-from-—matlings - -FThe -questiormaire -siatl--be
compieted-imr —fuil- by~ the- dicersee ~amd~submitted- to--tire--Department ~within
twermrty—cayes-from-the— dete—of—the-letter - For-the-purposes—of—this —sectior~ttre
postrrerikonr-the —envelope-of —the —mmatted uestionmzireshall-serve-as-the-measure
of—eompliarree—with—tire-twenty—day requirements

Fritr  Tailure-to<Submit-or--Compiete-Gurestionmaire-—withinrthe -required .
time -period-wik- restlt~r—an- order-being —directedto--the-licensee-toappear-for
an-interview-with-a-representative-of the Bepartment-inmr threlicerseels-county —of
residenter--At-the-dmterview;,—-the—driving-record —of-+tire-Heansee - Hi-dve
reviewed -~ Failure of~threlicensee~ to-appear —zt-this-interview—without —good
cau-sc--s-}rai-}-br-grmmds—for-s&spm—cf—-the-hcensmrwﬂege—wmea
mroter-yehhicte -for- =z -periodof-thirty-dayss

Fs32 7.10  Accumulation of Twelve or More Points - will result in the
Pepariment DTvision undertaking a review of the licensee's drivimg driver
record, Theé Division shall base this review shallte-based on a consideration
of all facts and circumstances including the drivirg driver record, police
reports, accident reports, and convictions for which no point values were
recorded as well as any other information pertaining to the licensee on file with
the Pepartment Division. After an evaluation of the licensee's drivimg driver
record, the Peparfment Division may: 1) advise the licensee that continued
violation of traffic laws Wwill result in suspension of the licensee's privilege to
operate a motor vehicle, or 2) place the licensee on probatien for a period not
to exceed one (1) year under such conditions as the Pepertment Division feels
Is necessary for-=-pertod-not-+4o-ewceed-one-{13-vear, or 3) suspend and/or
place on probation the licensee's privilege to operate a motor vehicle for a
combined period not to exceed one (1) vear, If the Division determines it-is
determined that some action is to be taken, it shall be because, as specified in
West Virginia Code §17B-3-6, the Pepartment Division has determined that the
licensee. has been convicted with such frequency of serious offenses against
traffic regulations governing the movement of motor wvehicles as to indicate a
disrespect for traffic laws and a disregard for the safety of other persons on
the highways or is a habitually reckless or negligent driver of a motor vehicle.

9713 7.11 Length Of Time Points Maintained On Driving Record - The
Division shall maintain the total number of points, if any, accumulated by any

licensee shaft-Te-mamtzired on the licensee's driver record for a period of two
vears from the date of the conviction noted-omr—such-ircensee’s<driver-wecord,
Thereafter, the Division shall eliminate the points skalt-dve-elimimzxted but the
record of convictions shall remain so that if at any future time sufficient points
are accumulated to cause the Pepartment Division to review the licensee's
drivime driver record, the Division may consider such convictions wmrey-be
considered 1T determining the action, it any, to be taken following such review.
The Division shall eliminate the point totals accumulated by any licensee who,
after review, is placed on probation or whose license is suspended feollowing
review, or who whose license is placed or remzins on probation following a
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hearing, or whose license is or remains suspended following 2 hearing, in
accordance with the provisions of Section 7735 7,13 herect of this rule, shaitte
eHmimated at the expiration of the suspension znd/or probation rperiod.
However, the record of convictions shall remain so that if at any future time

sufficient points are accumulated to cause the Pepariment Division to review the

licensee's drrvmg driver record, the Division may consider stich conv1ctzons may
be-comsidered in determining any action which may be taken.

Fri4 7.12  Effective Starting Time For Period Of Suspension - The sus-
pension of any operatoris—er-ciauffeuris driver's license under the Driver
Improvement Program shail-be is effective ten days from the mailing of the
notice of suspension. The Division shall calculate eligibilily for reinstatement
shailbe-calcwdated in accordance with EPepartment of-Motor-¥Fehicies-Riule-Series
16 Administrative Rule 91CSRI14, Eligibility for Reinstatement Following
Suspension or Revocation. - o '

#v35 7.13 Hearings - In accordance with the provisions of West Virginia
Code §17B-3-%, any licensee whose license is suspended or.placed on probation
shratl-ve is entitled to a hea.r:tng. The licensee shall request Fhre-reguést—for
any such hearing shatbbe-made in Zccordance with the provisions of B-e-pa:r‘-m-ent
of -Moter-Vehicles-Rule-Series~* Administrative Rule 91CSR1, Administrative
Due Process, and the Division shall conduct the hearing shaﬂ--b-e_—-_—cmdu-cted as
provided in satd the rule, When a hearing is requested, the Pewartment
Division shall give the licensee notice of the time and place of hearing. The
Division shall hold the hearing shail-be-treld as early as practical. The
Commissioner mav postpone or continue anv hearing on his or her own motion or
upon the application of the licensee for _good cause shown._ The notice of
hearing shall advise the licensee of the matters to he considered at such
hearing, Upon such hearing the Bepurtmremt Division shall either rescind its
order of suspension or probation or, affirm the suspension or preobation of such
license. If the suspension is rescinded, but the Deparirrent Division feels that
some lesser action is appropriate, the Pepertment Division may place the
licensee on probation under conditions established by the Pepartment Division
for a period not to exceed one vear from the date of rescission of the

suspension,

Fr36 7.14 Judicial Review - Any licensee whose opm‘tcr’-s-ﬂcr—chauifcur’-s
driver's license is, or remains, suspended after a hearing held in accordance
with the provisions ef this Section or B-ep-ar‘crmt—cf--?\ﬁotc'r-‘:fmc}es Rule, Series
t 91CSR1, or who after such a hearing is placed, or remains, on probation
under conditions established by the Department Division, shalh-be is entitled to
seek judicial review in accordance with the provisions of West Virginia Code
§29A-5-4 and any other remedies provided by law for the review of the action

taken by the Pepartment Division.

3% 7,15 Applymg For Reinstatement, Or Relief Of Probation - Any
licensee whose license is suspended, or who is placed on probation may at anv
time during the period of suspension, or probation request reinstatement of
sweh the suspended license, or to be relieved from such probation.

Upon receipt of any request, the Deperiment Division may make any
investigation as-<eemed it con51ders _appropriate and may amend the previous

action. - - - - -
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§91-5-8, Driver Improvement &limics Course

8.1 PFProcedures - Driver Improvement Sikrbes courses are conducted =zt
various times and leocations throughout the State. The Division of Motor
Vehicles must approve the the course, not to exceed [ifteen hours must e
approved -by--the -West-VArgintz-Peparfment-of ~Motor--Fehicles. The approved
organization must certify the instructors conducting these elnics courses mmrst

becertifred- by the approved orgarrization.

8.2 Points To Be Deducted Upon Successful Completion - Attendance at
any Driver Improvement €3imic course mmrst--be is voluntary con the part of the
licensee however, on successful completion of a course, not to exceed fifteen
hours, the Division will deduct three points wil-te-deducted from the total
points shown on the driver record of the licensee., $hre-priviege-of The
Division will deducting points for completing a course willk-be permitted one time.
only once during anvy five vear period, and only if the licensee has eleven (11)
points or less, anc has no outstanding violations which would place the licensee
over the eleven (ll1) point level, The Division will not deduct ¥No points with%e
deducted from any licensee's record who-m=y--have when the licensee has
attended and received a certificate from a clinic prior to accumulating anvy
points on the-licemsee's his or her drivimg driver record.

The licensee must present a certificate must-be--presemted from the
instructor of the chme course to the Pepartment Division of Motor Vehicles,
showing that the course has been completed by the licensee before the Division
removes the points can-beremoved from the record.

Although the Division will subtract three points wit-be subtracted from the
driver record, the record o: 2]l convictions invelving motor vehicles will remain
so that if at anv future time sufficient points are azccumulated to cause the
BDepartment Division to require another review, the Division mav consider the
conviction for which the pointis were eliminated mavy-me-consivered along with all
other convictions of record in the Pepartment Division in determining the
action, if any, to-be-taken the Division will take following such review,

8.3 Professional Truck Driver Course =~ In order for the Division to
deduct points that have been assessed against a licensee who holds a wvalid
commercia! driver's license, the licensee must successiully complete the
Protessional Truck Driver Course, All requirements outlined in Sections 8,1
and 8.2 of this rule apply to the Professional Truck Driver Course.

§91-5-9.,  Procedures For Medical And Driving Re-Examination Of Licensed
Drivers

9.1 Statutory Provisions - In accordance with West Virginia Code
§17B-3~7, the Department Division of Motor Vehicles may require a
re~examination of a licensed operator-or-chauffaur driver,

The Pepariment Division, having good cause to believe that a licensed
operator-or—chauwffeur driver is incompetent or otherwise not qualified to be
licensed, may upen written notice of at least five days require the licensee to

submit to am vision, written and driving examination by the Division of Public
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Safety. Upon the conclusion of the examination, the Bepaximrent Division shall
take action as may be appropriate and may suspend or revoke the Ticense of

such person or may issue a license subject to restrictions as provided under
West Virginia Code §17B-2-10. Refusal or neglect of the licensee to submit to
the examination shatbbe is grounds for suspension or revocation of the license,

9.2 Procedures - The Division of Motor Vehicles shall mail the notice of
re-examination to-the-litensee-—shaiF-be-tmaded fo ihe licensee's most recent
driver license address on file with the Pepartrrent Division of-Moter-“rehicles
and shall be mailed by certified or registered letter. 1he notice shall contain
the time and place designated for the re-examination and, also, shall contain a
brief explanation that a suspension or revocation may be imposed for failure to
appear and submit to the re-examination as directed by said the notice.

The re-examination sha#l administered bHv the Division of Public Safety
consists of three parts. The first part covering pnysical gqualifications shail
consists of a_vision test and color blindness test and an inquiry into any
physical disability. In addition to the physical qualifications, the examining
officer shailbe-required-to conducts a personal interview with the licensee.

The second part of the re-examination shai consists of a written test
composed of questions of equal value. A minimum of 70% of the questions
covering rmotor vehicles laws, rules of the road, highway warnings, traffic
signs and signalling devices correctly answered will-be is required to pass the
re-examination. The examiner may =2dminister the wriltten test may-be.
administered verbally 17 the licensee is determined by the examiner to be
illiterate. ' : - -

The reference document for the material on the test shaibcome-from is the
official Driver's Handbook as prescribed bv the Commisstoner-of-tire-Separtment
Division of Motor Vehicles, L . o o

The third part of the re-examination shail-ve is the driving test that is
given to new applicants applving for driver's licenses in this state. A passing
score shall be the same as required for new applicants. The examiner shall not
give the driving test shaibnmot-be-given if the licensee fails to meet the minimum
physical standards as set forth by the Sommisstomer-of-the-Department Division
of Motor Vehicles. ) ' ] -

If the licensee fails the re-examination, the Division shall suspend the
license will-be-suspended-imdefinitely and notify the licensee of the suspension
upon -metice fromrtire- Department- of-Moter-Vemrcies, The Division shall sena the
notice shalt-be-sent by certified or registered mail and the suspension shatb=re
is effective four days after the date of the suspension order.

The licensee shattnot-e is not eligible for a second re-examination until
the_expiration of thirty davs from the date the license was surrendered to this
the Pepertment Division. The licensee must make a request, by letter or in
person, to the Department Division of Motor Vehicles, for the opportunity to
take subsequent re-examinations. '

If a licensee fails a second re-examination, the licensee will-wot-te is not
eligible for a re-examination until sixty days have expired from the date of the
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previcous re-examination., If a licensee fails a third re-examination, the licensee
wid is not be eligible for the fourth re-examination until six months have
elapsed. TFailure of four consecutive re-examinations skatl-ve is grounds for
permanent revocation and the licensee will not be eligible for additional testing
until one year from the last re-examination date.

If the licensee fajls to pass the re-examination because of failure to meet
the visual qualifications, the Division shall not grant a no further examination
skatb-be-pgranted until aquuate evidence ot wvisual 1mprovement has been
submitted.

Upon showing of gocd cause the Pepartment Division may request anvy
licensee to submit a medical report of a recent medical examination., The
licensee must submit the report must-be-submitted on forms prescribed by the
Somerestorer-of the Division of Motor Vehicles in accordance with Sectlon 3 of

this rule. .

After review of the submitted medical report, the Gommisstomer Division
shall determine whether or not the license should be suspended in accorcdance
with the provisions of West Virginia Code §17B-3-7,

If the driver's license is suspended because of a physical condition and a
sahsfactory medical report is subsequently submitted, the Sommisstomrer Division
may require the licensee to submit to a re-examination of the licensee's driving

ability before the driver’s license is reinstated.

Refusal or neglect of the licensee to submit to sweh a driver re-exami-
nation or physical examination, or both, requested in zccordance with the
provisions of West Virginia Code §17B-3-7, shatlde is grounds for suspension
or revocation_ of the driver's license. -

§91-5-10. Suspension or Revoczation Following Notice of Returned Check

10,1 ~Statutory Provisions - West Virginia Code §17A-2-16 authorizes the
Pepartment Division to suspend or revoke any and all registration cards,
permits, operatorsy-and-chauffewr driver's licenses and registration plates
issued to the person, firm or corporation by whom or on whose account any
such-fee—or-t2x required fees shall have been determined to remain unpaid after
such reasonable notice and demand, West V1rg1n1a Code §17A-2~23 authorizes
the Peparimrent Division to apply a penalty fee in addition to anvy other penalty
imposed by the West virginia Code. In accordance with the provisions of West
Virginia Code §17A-3-14, the Division shall suspend any registration paid for
Dy a check which is returned for insufficient Tunds without prior notice. Lhe
notice and demand procedures in these rules do not apply to vehicle
registration suspensions.

10,2 Detéerrination of Unpaid Fee or Tax - Upon receipt of any check
returned to the Pepartment Division unpaid for any reason, the Pepartment
Division shall deem consider swehrfeeor—tax the required fee unpaid. If after
reasonable notice the fee or tax remains unpald, the Department Division shall
suspend and/or revoke anvy--amrd-al--registrationr-cards;-permitss-operators—and
chatffeurs-ticense 2md-registration- plates-tsswed-to-the -persony-firm-or
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corporationr-irr~accordance —with - West-Virpinia- -Code-435A—2—16 the license or
registration paid for with such check,

10,3 Reasonable Nctice and Demand - Upon the Beparéments Division's
receipt of a check or checks which are returned unpaid for any reason by the
maker's check maker's financial institution, the Division shall mail a proposed
notice of suspension or revocation to the maker of the check and the licensee or
registrant, if different from the check maker, shatl-te-rmited--notice—of
prcposed-—susperrsmn—or—revo-cat:cn Saidé The notice of proposed suspension or
revocation shall give the check maker ten (10) days to redeem the face amount
of the check. and pay any penalty fees,

10.4 Suspension or Revocation - If after ten (10) days, the account
remzins unpaid, the proposed suspension or revocation of anvy—aznd-aH licenses
or registrations shall-become is effective. The licensee or registrant has ten
(10) days to surrender the suspended or revoked licenses or registrations to

the Pepartment Division.

10.5 Failure to Surrender Documents -:-In accordance with the provisions
of West Virginia Code §17A-9-7 and §17B-3-%, the BDepartment Division shall
notifv the Superintendent of Public Safety to secure possession of such
documents any license or registration which the licensee has failed to surrender
and return same them to the Depertment D:.w.smn.

10,6 Administrative Hearing - Upon the written reguest of the licensee or
registrant within ten (10) days of the date of mailing of the notice of proposed
suspension, or revocation the Commissioner will afford the licensee or registrant
the opportunity for an administrative hearing. The scope of the hearing shail
be is limited to whether or not the fse-er-tzxr required fees in question has
have been paid to the Beprartment Division., The Commissioner may postpone or

z=2r = s
continue any hearing on his own motlon or upon the application of the licensee
for good cause shown.

10.7 Penalty and Reinstatement Fee - The provisions of West Virginia
Code §17A-2-23 provides for a penalty fee for any returned checks. The
provisions of West Virginia Code §17A-%9-7 and §l17B-3-9 provide for a re~-
instatement fee of for suspended or revoked licenses and registrations. The
provisions of West Virginia Code §174-9-7 and §17B-3=9. also provide for an
additional serve order fee if the Pepartment Division of Public Safety is ordered
to secure the suspended or revoked licenses or registrations,

10,8 Payment - Payment of all fees required under the provisions of these
rules shall be by certified check, money order or cash.

§81-5-11 Suspension Under Nonresident Violator Compact

11,1 Statutory Provisions - West Virginia Code §17B-1C-1 authorizes this
State's entry into the Nonresident Violator Compact. In accordance with these
provisions each compact member state agrees to allow motorists to accept a
traffic citation for certain violations and proceed without delay and without the,
posting of bond or payment of fine regardless of whether the motorist is a

vesident of the jurisdiction in which the citation was issued.
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11.2 Failure to Comply ~ Under the provisions of the Nonresident Violator
Compact, each-rrember-state the Division is required to suspend the operating
privileges of its drivers who fail to complv with the terms of certain citations
issued by other compact states,

11,3 Notification — When another state notifies the Division of
nonceompliance with a traffic citation, the Division shall send the licensee a
proposed order ol suspension by certified mail return receipi reguested. Spon
notrizeatrom o encompliance- from Fnothrer compact-stater -the-Heensee-is-sent-a
proposed—order -of - suspension--+o--the--lcenseels —ad dress oi-recorddyy-vertified
math--return-receipt-requested, The proposed-order--sf-suspernsior-shal
hrdicatethattire-Pepartment Divisién must receive proof of compliance with the
terms of the citation within forty-five (45) days.

11.4 Procf of Compliance with the Terms of the Citation - Proof of
compliance shail means certification irom the ouf of state court having
jurisdiction that the fine and court costs have been fully satisfied or a
certification from the court showing that the citation was dismissed, or the
licensee adjudicated not guilty., Proof of compliance shail does not mean
personal representation, or copies of money orders, persona: checks, or
certified checks. -

11.5 TFailure to Respond -"If the Bepasrtment Division does not receive
proof of compliance within the required forty-five (45) days, it shall suspend
the licensee's privilege to operate a motor vehicle wib-+e-suswpended uniil such
time as proof of compliance with the terms of the citation is received. If the
licensee does not surrender the license to the Beparément Division of Motor
Vehicles within ten (10) davs of the effective date of suspension, the
Bepartment Division shall order the Pepartment Division of Public Safety to
secure sweh the license in accordance with West Virginia Code §17B-3-9,

11.6 Administrative Hearing - Upon the written request of the licensee
within ten (10) days of receipt of the proposed order of suspension, the
Commissioner will afford the licensee the opportunity for an administrative
hearing, The scope of the hearing shatl-re is whether or not the person
having 2 license suspended is the person to whom the citation was issued.

11.7 Reinstatement - Subsequent to the suspension of driving privileges
for failure to comply with the terms of a citation from a compact member state,
penalty fees under the provisions of West Virginia Code §17B-3-9 shall apply.
Payment of these fees, in addition to compliance with the terms of the citation
in accordance with Section 11.4 of these rules to the satisfaction of the out of
state court is required prior to reinstatement of a suspended driver's license.

91-5-12 - Suspension or Denial of License Under Student Attendance Law
(1991) .
12,1 "~ Statutory Provisions - In accordance with the provisions of West

Virginia Code §.7o-3~6{I10) and 3I8-3-11, the Division oi Motor vehicles shall
deny a driver's license or instruction permit or suspend a driver license
previously issued to any person under the age of eighteen who cannot present:
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12.1.1 A certificate of aduation issued to the person from a

secondary high school or a general education development certificate,

12.1.2 “Documents showing that the person is enrollied in and making
satisfactory progress towards a high school diploma or a general education
development certificafe.

12,1.3 Certification from the attendance director or chief
administrator of the county that the person is excused from the reqguirements of
West Virginia Code 3l5-8-11,

12.2 Notification - Upon notification that a person under the age of
eighteen vyears has failed to comply with West Virginia Code 518-85-11, the
Division of Motor Vehicles will check to determine if the person is lcensed., If
the person is licensed, the Division shail send a notice of suspension by
certified mail to the licensee's acﬁiress of record, return receipt requested.

The notice oEsuspensmn shall Inform the licensee that his or her License will be
suspended thirty (30) days after the date upon which the letter was mailed

unless the licensee can show documentation of compliance with West Virginia

Code 318-3-11 prior to the cate of suspension, The nofice shall also advise the
licensee that he or she Is entitled to 2z hearing before the county
superintendent of schools or his designate, or before the appropriate private

school otficial concerning whether or not the licensee’s withdrawal from school

was due to clrcumstances peyond the control of the [icensee, making the

licensee eligible for a waiver from the provisions of West Virginia Cecde -
§18-8-11. )

12,3 _Administrative Hearing - Upon written request of the licensee within
ten (10) days of receipt of the notice of suspension, the Commissioner will
afforcd the licensee the opportunity for an administrative hearing. 1he scope of
the hearing pursuant to Means v, Sidiropolis 401 5.E,ZD Page 2437 (W, Va,
1990)is to determine if there is a question of improper identity, incorrect age or
some other bookkeeping error,

12,4 Reinstatement - The Division shall reinstate any license which has
been suspended under West Virginia Code §l7B-3-6, pursuant to West Virginia
Code $le-8-11, after the licensee pays zll applicable fees and shows that he or
she has: _

12.4.1 Reached the age of eighteen,

12.4,2 A certificate of graduation issued to the person from a
secondary high school or a general education development certificate,

12.4,3 Documents showing that the person is enrolled in and making
satisfactory progress towards a high school diploma or a general education
development certificate, or

12.4,4  Certification from the attendance director or chief '
administrator of the county that the person is excused from the reguirements of
West Virginia Code §lo-8-11,
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12.5 Issuance of a license to applicants under eighteen -~ Anv applicant
for a2 driver's license or learner's permit who 1s under the age of eighteen
vears shal: provide documentation oi compilance with West Virginia Code
318-8-11 to the Division of Motor Vehicles In order to obtain a ilcense or
permit. Documentation includes verification of enrollment from the public or
private school in the form of written notice irom the head of the school,
During those months when school is not in session, a copy of the licensee's
latest report card is prool of compliance i such report card was the last one
issued for the previous school year.

§91-5-13 . Suspension Under Resident Violator Program (1991)

13,1 Statutory Provisions - West Virginia Code §17B-3-3(a) authorizes the
Division to suspend the driver's license oI any person upon recelpt of
notification from a Magistrate or Municipal Court of this State that the licensee
has either falled fo appear In court when char*ged with a motor vehicle viclation
originating from Chapters i7A, 1VB, 1VC, YD, or I[7h of the West Virginia
Code or has falled to_pay al tmes assessed as a resut of being convicted of
the violation.

13,2 Notification - Upon notification of noncompliance with the terms of the
citation from a Magistrate or Municipal Court, tne Division shall send. the
licensee an order ol suspension to the address of recorac by ceriiiied mail,
return receipt requested., +he order of suspension shall incicate that tne
licensee's priviiege to operate a motor vehicle is suspended until proof of
compliance is shown and ali applicable fees are paid.

13,3 Proof of Compliance - Proof of compliance means certification from the
court in the form of a receipt which shows that the Ine and court costs have
been satisiled, or a lefter from thne magistrate or municipal court which
indicates .that the reguirements of the citation have been met. Prooi oi
compliance does not mean personal representation, copies of money orders,
personal checks, or certiiied checks,

13,4 Fajlure to Respond - If -the Division does not receive proof of
compliance, the licensee’s priviiege to operate a motor .vehicle . will remaln
suspended until such time as prool of compliance with the terms of the citation
is received from the licensee, and the appropriate fees are paid, Ii.the
licensee does not surrvender the license to the Division within ten (i0) days of
the eifectlve date of suspenslon, tne Division shall order the Division of Fublic
Safety to secure such license in accordance with West Virginia Coce §17B-3-Y,

13,5 Administrative Hearing - -Upon the written request of the licensee
within ten (10) davs of receipt of the proposec order of suspension, the
Commissioner will atford the licensee the opportunity for an administrative
hearing. The scope of the hearing 1s whether or not the person having a
license suspendced i1s the same person to whom the cifation was Issued,

13.6 Reinstatement — Subsequent to the suspension of a driver's license for
failure tc comply with the terms oI the citation, penalty fees under the
provisions of West Virginia Coce §175-3-9 apply. The licensee must pay these
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fees, in addition to providing proof of compliance with the citation prior to
reinstatement of a suspended driver's license,

§91-5-1¢ Driving Under the Influence:; Administrative Hearings (Effective 1984)
{Revised 1991) B

14,1 Application and Enforcement

12,1,1 Application - Frese-tegislative-rutes-2zprply This section
applies to hearings requested by persons whose license or privilege to operate a
motor vehicle has been revoked pursuant to an offense described in Hrapher
17~ -AvdicleS-—and-Sh-oif-the-Eode West Virginia §17C-5-1 et seq. and
§17C-5A-1 et seq.

14,1,2 Enforcement - Enforcement of these legislative rules is vested
with the Commissioner of the Division of Motor Vehiqles or the Commissioner!s

lawful desgignee,.

14,2 Definitions - The following definitions shall apply in the
interpretation and enforcement of these-legisistive rules this section.

14,2,1 Arresting Officer -~ Means any law enforcement officer as
described in West Virginia Code §l7C-5-4: :

14,2,2 Code - Means the Code of West Virginia of 1931, as amended,

14,2.3 Comniissioner - Means the executive officer of the Pepartment
Division of Motor Vehicles appointed by the Governor pursuant to West Virginia
Code §517A-2-2, or the Commissioner's lawful designee,

14,2.4 Hearing -~ Means the administrative procedures conducted by
the Commissioner pursuant to Srarter-tFe-amd—Clapter-29h-of-the-Gode West
" Virginia Code §17C-5A-1 et seg. and §29A-~5-1 et seq. and these-legislaiive
rutes this section as applied to contested cases arising out of the enforcement
of administrative revocations imposed under the provisions of Slraprter-FrS-of-he
&ode West Virginia Code 17C-5A-1 et seq.

14,2,5 Licensee ~ Means anvy person licensed, or required to be
licensed by West Virginia or any other jurisdiction to operate a motor vehicle on
the roads or highways of this State,

14.3 Challenge of the Secondary Chemical Test

14,3,1 Notification - Any perseon licensee requesting a hearing under
the provisions of West Virginia Code §17C-5A-Z and who intends to challenge
the results of any secondary chemical test of blood, breath or urine, or intends
to cross-examine the individual or individuals who administered the test or
performed the chemical analysis, shall notify the Commissioner of his or her
intent. &Sweh The notification must be submitted in writing, either in person or
by mail to the Commissioner in Charleston, West Virginia, at least ten days
prior to the hearing date.
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14,3.,2 Admissibility - Fathmoe If a licensee fails to complv with the
notice requirements of Section 4761 14,37 of this rule shail means that the
results of the secondary test, if an'y', will be admissiple as though the person
licensee and the Comm1ssmner had stipulated the admissibility of such-evidence
the results of the test.

14 3.3 Exceptions - The Commissioner shall not invoke the provisions

11censee who is not represented By counsel unless the communication from the
Commissioner to the persen licensee establishing a time and place for hearing
also informed the person of the consequences of his failure to timely notify the
Commissioner pursuant to Section 4+78% 14.3.1 of this rule,

14.4 Request for Hearing

14.4,1 1Initial Notice of Procedures - The order cof revocation shall
also include a: -

a,  Statement of the issues involved, In accordance with the
provisions of West Virginia Code §l17C-5A-la upon receipt of 2z notice of
~conviction the only issue the Commissioner is to consider if a hearing is
requested is whether or not the person named in the order oi..revocation is the
same person named In the transcript of the conviction,

b, Statement that the licensee's a request for hearing must be
made as prescribed in Section 5782 13,%.27of This rule.

c. Statement that the licensee must notify the Commissioner
musttre-notified if there is an intent fo challenge the results or operation of
the secondary chemical test as orescribed in Section 4 14 3.1 of this rule.

d., Statement of the costs assacizted with the hearmg whmh the
licensee may incur mway--be-imeurred, as prescribed in Sectior-§ 14.7 of this
rule. i - -

14.4,2 Request For Hearing - A licensee must submit a request for
hearing must--be-submitted in writing to the Commissioner In Cnarleston, West
Virginia, either in person or by registered or certified mail, return receipt
requested, The licensee must make the request muetbe-made within ten days
from the date on which the order of revocation's mail receipt was signed.
However, in cases where the registered or certified mail is not signed for, the
provisions of West Virginia Code §17A-2-19 shall apply. If the person licensee
requesting the hearing Intends to challenge the results or operation oI the
secondarz chemical test, the licensee must notify the Commissioner netice of
such action must-be-made as prescribed in Section 4 14,3 of this rule,

14.4.3 Notice of Hearing - The Commissioner shall send the notice of
hearing shatt-be-went to the person licensee requesting the hearing by
registered or certified ma.11 return receipt requested.

The notice shall contain a:
a. Statement of the date, time, and location of the hearing.
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b, Statement of the issues involved,

< Statement as to the consequences of failing to appear at the
prescribed date, time and place of the hearing.

d. Statement as to the consequences of failing to timely notify
the Commissioner of his the licensee's intention to challenge the results or
operation of the secondary chemical test pursuant the notice reguirements of
Section. 4 14,3 of_{rxmel. i N

14,4,4 'Failure of Persom Licensee Reguesting Hearing to Appear -
The failure of a person licensee requesting a hearing to appear without first
obtaining a continuance pursuant to Sections 5:86-er-3-€7 14.4.6 or 14.4,7 of
this rule shall result in an automatic reinstatement of the revocation and
assessment of the costs outlined in Section 8§ 14.7 of this rule. . . _

14,4,5 Failure of Arresting Officer to Appear — The failure of the
arresting officer to appear without first obtaining a continuance pursuant to
Sections S786-or-5+67F 14.4.6 or 14,4.7 of this rule shall result in an immediate
dismissal of the administrative revocation imposed under the provisions of
Shapter-Fro-of -the-trode West Virginia Code 17C-5A-1 et seq. Provided, that:
if the arresting officer encouniters an emergency situztion requiring his or her
services enroute to a2 hearing, the hearing oificer shall not dismiss the pending
administrative revocation if the arresting officer or his or her agency notifies
the hearing examiner no later than 15 minutfes aiter the scheduled start of the
nhearing., 1he hearing examiner upon notificatlon, shall either delay the start of
the hearing or postpone the hearing.

14,4,6 Reguest for Continuance - The arresting officer or .the persom
licensee requesting a hearing may be granted a continuance of a scheduled
hearing., The request for continuance shall be in writing, and must be received
by the Director. of the Safety and Enforcement Piviston of the Pepertment
Division of Motor Vehicles at least five days prior to the scheduled hearing
date. The Commissioner will grant the requests Svcihr-Requests-willbe-granted
if good . cause 1s shown, Good cause snall inciude such reasons as serious
illness, medical appointments, court appearances, of religious holidays of either
party. In no case may the Commissioner grant either partv more than two
continuances except as provided in Section 14.4.7 of this rule.

14,4,7 ° Continuance on the Motion of the Commissioner -~ _The
Commissioner may postpone or continue a hearing on his or her own motion.,
The motion shall be for good cause including, but not Timited to docket
management, avallability of hearing examiners or octher essential personnel, or
mechanical failure of essential equipment, ie recording equipment, file storage
equipment etc. 1ne Commissioner mavy also grant a continuance on less than five
days notice to either party in the circumstances of unexpected personal
emergencies of the attorney, licensee, arresting officer or key witnesses, A
continuance for a personal emergency is not a continuance under fhe provisions
of Section 14.4,0 of this rule,
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14,5 Hearing Procedures

14.5.1 Representatives - A persen licensee requesting a hearing as
well as the arresting officer may be represented by an attorney, licensed to

practice law in the United States.

14.5.2 Evidence - The provisions of West Virginia Code §29A-~5-2
shatl apply to questions concerning evidence.

14,5,3 Hearing Officer - The hearing officer shall-have has the
powers enumerated in West Virginia Code §29A-5-1 as well as those granted in
these legislative rules,

14,5.4 Presentation of Evidence and Cross Examination -

a. The arresting officer carries the burden of proof and
therefore, has the initial opportunity to present evidence.

b. The persen licensee requesting the hearing shall-lrxve has
the right to cross examine the arresting officer or any additional witness
presented by the arresting officer, unless such cross examination is precluded

by the Code or these Legislative Rules.,

c. Following the submission of evidence and cross examination,
if any, of the arresting officer or witnesses presented by the arresting officer,
the hearing examiner shall give the person licensee requesting the hearing shall
then-Te given an opportunity fo present evidence.

d. The arresting officer shair-have has the right to cross
examine any person who gives testimony.

e. Following the presentation of all evidence, each party shail
have has the right to offer closing arguments. '

14,5,5 Continuation and Adjournment - The hearing examiner mav
continue a hearing in progress - from one day to another or adjourned to a

Tater cate by--thre-hearing -officer.

14,6 Transcription of Reported Testimony and Evidence

14.6.1 Content of Transcript - All testimony, evidence, arguments,
and rulings on the admissibility of testimony and evidence shall be reported by
stenographic notes and characters or by mechanized means.

14,6,2 ~Request for Transcript - Upon written request, the
Commissioner shall have all materials shattbe transcribed, and a copy furnished
Tc the person Licensee requesting the hearing at his or her own expense. The
Commissioner shzll collect a fee of One Dollar and Fifty Cents for each page

transcribed,

14,7 Assessment of Costs

14,7.1 Docket Fee - The Commissioner shall assess a docket fee of
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Ten Dollars shallte-assessed against the person licensee requesting a hearing.

14,7.2 Witness Fees - The Commissioner shall assess a fee of Fifteen
Dollars per witness and Fifteen Cents per mile for each mile necessarily traveled
to and from the place of the hearing shatl-ire-assessed against the person
licensee requesting the hearing for each witness,

14.7.3 Payment of Fees - The Commissioner shall assess any person
licensee filing a request for a hearing who fails to have the Commissioner's
order of revocation rescinded or modified to a lesser period of revocation shail
be-assessed the fees prescribed in 8:83-arrd-8:62 Section 14.7.1 or 14.7.2 of
this rule., Payment-of-threse-fees-if-applicable shall-be-ome-ot-the-criteria-to-be
met Such licensee must pay all applicable fees before the Commissioner can
complete reinstatement of a license or privilege to operate a motor vehicle~can
be-completed.

14.8 Subpoenas

In accordance with the provisions of West Virginia Code §17C-5A-2 and
§17A-2-18 which authorize the Commissioner to issue subpoenas or subpoenas
duces tecum, the Commissioner shalldrave has the authority to issue subpoenas
or subpoenas duces tecum pursuant to West Virginia Code §29A-5-1b.

14.9 Orders or Decisions

14.9.1 Findings of Fact and Conclusions of Law - The Commissioner
shall make findings of fact and conclusions of law be-made pursuant to thapter
29A--amd-Ghapter-176--of-the--Code West Virginia Code §17C-5A-1 et seq. and
§29A-5-1 et seq.

14,9.2 Final Order - Every-finat-order-entered-+ty The Commissioner
shall make and enter every final order be-tmade pursuant to Ghapter—29%A-and
Glrapter-Fre-ol-the-Gode West Virginia Code §17C-5A-1 et seq. and §29A-5-1

et. seq.
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A BILT to &nend andé™ T
sixty~-four cfithe code
hundred thirty-cne,
relating to the denial,
of driving privileges.

Be it enacted by the Legisla
"That section two,

code of West Virginia, one

t-sectioH two, artictle eight,

as amended,

article eight,

chapter
of West Virginia, one theousand nine
relating to authorizing the
tc promulgate legislative rules
suspension, revocation or necnrenewal
ture of Weat Virginia:

chapter sixty-four of the

thousand nine hundred thirty-one, as

amended, be amended ard reenacted, to read as fcllows:

ARTICLE 8. AUTHECRIZATION

- - PROMULGATE LE

ISLATI

§64-8-2., Division of motor
TT(&aY "The legislative

the second day of Decenber,

rules filed

FOR DEPARTMENT OF TRANSPORTATION TO

VE RULES.
t

vehicles.,

.in the state register on

one theousand nine hundred eighty-two,
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relating to the commissicner ©f motor vehicles (denial of driving
privileges), are. authorized with the amendments set forth below:

By inserting the words "licansed in the United States" after
the phrase "physician of the applicant’s choice," on page five,
line two, and page seven, line one; and by striking out the words
"ligcensed vision specialist" and inserting in lieu thereof the
words "an optometrist or ophthalmologist licensed in the United
States," on page five, line three,. and on page seven, line two.

(k) The legislative rules filed in the state register on the
ninth day of November, one thousand nine hundred elilghty-three,
relating to the comnissioner of motor vehlcles (driving under the
influence, drivers’ license revocation administrative hearings),
are authorized. . - S .

(c) The legislative rules filed in the state register on the
fifteenth day of December, one thousand nine hundred
eighty-three, relating toc the department of motor vehicles
{safety and treatment program), are authorized.

. (d) The legisliative rules filed in the state register on the
sixteenth day o©of June, one thousand nine hundred eighty-three,
relating to the commissioner of motor vehicles (compulsory
insurance), are authorized.

(e} The legislative rules filed in the state register cn the
twentieth day of November, one thousand nine hundred egighty-four,
relating to the ccomnmissioner of motor vehicles ({titling a

vehicle), are authorized.
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- (£} The legislative rules filed in the state register on the
tenth day of September, one thousand nine hundred eighty-feour,
medified by the commissioner of notor vehicles tTo meet the
objections of the legislative rule-making review committes and
réfiled "in the state register on the fifth day of October, one
thousand nine hundred eighty-four, relating to the cemmissicner
of mTTCETr véhicles (compulsory motor vehicle liakility insurance),
are. authorized. -

(g) The legislative rules filed in the state register on ths
fifth day of August, one thousand nine hundred eighty-five,
modified by the commissioner of metor wvehicles to mest the
cbjecticons of the legislative rule-making revisw committee and
refiled in the state register on the fourth day of Cctober, cne
thousand nine hundred eighty-five, relating to the ccmmissicner
of motor vehicles (eligibility for reinstatement following
suspension or revocation 6f driving privileges), are authorized.

-~ (h) The legislative rules filed in the state register on the

fifth day of August, one theusand nine hundred eighty-five,

relating tc the commissicner of moter vehicles (the

administ¥ration and@ enfcrcement of motdr vehicle inspections), are
authorized.

(17 The legislative rules filed in the state register on the
twenty~-fifth day of July, one thousand nine hundred eighty-six,
medified by the commissioner of motor vehicles to meet the

cbiections of the legislative rule-making review comnittee and
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refiled in the state register on the ninth day of October, one
thousand nine hundred eighty-six, relating to the commissioner of
motor vehicles (seizure of a driver’s license and issuance of a
temporary driver’s licenses}, are authorized.
" {3) The legislative rules filed in the state register con the
twenty-fifth day of July, cne thousand nine hundred eighty-six,
nodified by the commissioner of motor vehicles to meet %the
cbjections of the legislative rule-making review. committee and
refiled in the state register on the ninth deay of Qctober, one
thousand nine hundred eightv-~six, relating Lo the commissicner of
motor vehicles (federal safety stidndards inspectien program), are

(k) The legislative rules flled in the state registar on the
seventeenth day of August, one thousand nine hundred
eighty-seven, modified by the commissioner of motor wvehicles to
neet the obljecticons o¢f the legislative rule-making review
committee and refiled in the state register on the twenty-second
day of September, one thousand nine hundred .eighty-seven,
relating to the commissioner of motor vehicles (denial,
suspension, revocation or rénewal of driving privileges), are
authorized with the amendment set forth below:

Cn page 7, sec¢tion 7.2 after the words "75 m.p.h.", add the
words '"except on highways where the established speed limit is &5

m.p.h., and convicticon was in excess of 20 m.p.h.,"

"And, ToTTTT T T T T T oo o
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Cn page 14, section 8.1 by inserting the words "not to excsed
fifteen hours" after the word "course" and in section 8.2 by
inserting the words "not to exceed fifteen hours" after the word

"course."

(1) The legislative rules filed in the state register on the

twenty-second day of November, one thousand nine hundred

‘eighty-eight, mcdified by the commissioner of motor vehicles to

meet the cobjections of the legislative rule-making review
committee and refiled in the state register on the twentieth day
cf January, oné tThousand nine hundred eighty-~nine, relating to
the comiissioner of motor wvehicles (denial, suspension,
revocation or nenrenewal of driving privileges), are authorized. .

-{m} The legislative rules filed in the state register on the

thirteenth dav of August. one fthousand nins hundred ninstv-one,

medified by the division of motor vehicles to meet the obiections

of the legislative rule-making review corpmittes and rafiled in

the state register on the twentyv-sixth dav of September, one

thousand nine hundred ninetv-cne, relating to the divisicn of

motgr wvsehicles (denizl, suspension, revecation or nonrenewal of

driving $rivileges) are authorized,

NOTE: The purpose of this bill is to autherize the Division
of Motor Vehicles to promulgate legislative rules relating to ths
denial, 'Susperisicn, révoccation or nonrenewal of driving
privileges. o _ L -

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added. : -
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Dale
TO: Steve RDake . .. o _

AGENCY: _Dept. of Motor Vehicles
FROM: JUDY COQOPER, DIRECTCR, ADMINISTRATIVE LAW DIVISION

DATE: January 29, 1993

THE ATTACHED RULE FILED BY YOQOUR AGENCY HAS BEEN ENTERED INTO OUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
¥YOU HAVE ANY QUESTIONS.

SERIES: _5 TITLE: _91 Dept. of Motor Vehicles
THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE: S
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DS CORRECTING.  THE

THE ATTACHED RULE HAS BEEN REVIZWED AND
CORRECTIONS HAVE BEEN MARKE

SIGNED: _ 2 Ciﬁ?;ﬁggizzzé; SEf-L 705
TITLE OF PERSON SIGNING: Cpce TToe /fgé?gfﬁ%/7b’~
DATE 22/4;y4%53 T ,

NOTE : iF ¥YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




