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DIVISION OF MOTOR VEHICLES  Sfuiiinin’ I lfut
91CSR5

Title: Denial, Suspension, Revocation, or Nonrenewal of Driving Privileges

§91-5-1, General

1,1 Scope - These regulations establish procedures for the denial,
suspension, revocation, nonrenewal, administrative appeals and reinstatement of
motor vehicle operating privileges.

1.2 Authority ~ West Virginia Code §17A-2-9, £37B—2—9 and §17C-5A-2,

1.3 Filing Date -

1,4 Effective Date -

1.5 Repeal of Former Rule ~ These legislative rules repeal West Virginia
Legislative Rules 91CSRY, Check lendering Policy, filed January 15, 1968 an
31ICS5R14, Driving Under the Iniluence Driver License Kevocation Administrative

Hearings, filed April 4, 1934,

§91-5-2, Application and Enforcement

2.1 Application - These regulations apply to motor vehicle operators
licensed by the Commissioner of Motor Vehicles.

2.2 Enforcement - Enforcement of these regulations is wvested with the
Commissioner of Motor Vehicles or the Commissioner's lawful designee.

§91-5-3. Denial of Driving Privileges for Medical Reasons (Revised 1990)

3.1 Statutory Provisions -~ West Virginia Code §17B-2-3 provides that the
Pepartment Division of Motor Vehicles shall not issue any operatoris-Heense;
chauffeuris-Hoemse;—or-junior-probationmary driver's license to any person when
the Commissioner of Motor Vehicles has good cause to believe that the operation of
a2 motor wehicle on the highways of this State by such person would be inimical to
public safety or welfare. West Virginia Code §17B-3-6 authorizes the deparimrent
division te suspend the driver's license of an~operztori—chraunffeursy-er—<Junior
provationary-eperstor any person without preliminary hearing upon a showing by
its records or other sulficient evidence that the licensee is incompetent to drive a
motor vehicle.
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In view of these statutory provisions, the division will not issue or renew an
operatorie-—chavifeurisr—or-tuntor-provationary a driver's license wid-tot-be
tsered-to-or-remrewed for any person when the Commissioner determines that the
person is incompetent to drive a motor vehicle, or when the Commissioner has
good cause to believe that the operation of a2 motor vehicle on the highways of
this State by the person would be inimical to public safety or welfare, unless the
application for the license is accompanied by a letter of explanation in such detail
as the Commissioner may require concerning the mental or physical condition of
the applicant at the time application for license is made.

3.2 Procedures for Original, Renewal, or Duplicate Applications for License
- The Commissioner, after reviewing the letter of explanation provided for in
subsection 3,1 of this rule, may:

3.2,1 Approve the application for license;

3.2.2 Approve the application for license, and impose appropriate
restrictions as the applicant's physical or mental condition may require; or

3.2.3 Require the applicant to present to the Driver's License
Advisory Board a:

a. Medical Report Form completed by a physician of the
applicants choice licensed in the United States,

b. Medica! Report Form completed by a Board Certified Physician
in the appropriate medical specialty for the condition under consideration, or

C. Vision hxamination Report torm completed by an optometrist
or ophthalmologist of the applicant's choice Ticensed in the United States,

32v% Zreguire-thre-opaHeant- to-presert-a- Medical- Reporttorm; - cor—

pleted -by--aphysictanr of-tihre-zpplicant s <cheoice,~Jicensed-in-the-dnited-Statess-or
require-areport-by- -z -Everd-Certified-Plhrysician-in--the-apprepriate —medrent
specialty-for-the condition—unrder-corsiderationr; -or-require—a--¥Vision—-Examitration
Feport-Forns-completed-by--amw—optemetrist -or-ophthraimelogist s -licensed -im~the
thrited- States;-of-the-applicant's choice,—to-thre -Commissioner—for-presentation-to
the~-Briver's-Iicense -Advisory--Board: The Medical Report Form and Vision
Examination Report Form shall be as provided by the Commissiomer Division, The
Commissioner, upon receipt of the advice of the Driver's License Advisory Board,
may take the action as indicated in number-{i}-or-{Z3-above subdivisions 3.2.1 or
3,2.2 of this rule, or may refuse the apphcatmn or order the suspension of the

license.

I1f an application for driver's license, or application for renewal of driver's
license is refused by the Commissioner because of a physical or mental condition,
the Commissioner the-applicant-shadl-be—motified shall notify the applicant by
certified or registered mail, return receipt requested. and-—shall-be ‘Lhe applicant
is entitled to a hearing on the refusal by the Commissioner to issue or renew a
driver license.

The applicant or licensee has ten (10) calendar days from the date he or she

receives notice of refusal to issue or renew a license to request a2 hearing. Hpon
receipt-oy-the-appircant-or-hcensee,~vi-the-retusai—to-tssue or—renew = driver's

Heense;—the-applicant--shall -fave ten (18 -ealendar-days to-request; i writing,
from-the -Gommissioner-a-rearing--upon-the-refusai-of -the- Gommissiomer ~to—etther
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tssue~or-remew-atHeense., Such The written request must be filed with the
Commissioner in person or by registered or certified mail, within ten days after
receipt of a copy of the order of refusal or suspension, The hearing shall be
before the Commissioner or an authorized deputy or agent of the Commissioner,
All of the pertinent provisions of West Virginia Code Ghapter-29As~-Articie-4
§29A-5-1 et seqg., shall apply to the hearing. The Commissioner shall hold the
hearing shallFbHe-terd as early as practical in the county where the person resides
unless the Commissioner or the Hearing Examiner and such person agree that the
hearing may be held in some other county. The Commissioner may postpone or
continue any hearing at his discretion or upon application of the licensee for good
cause shown.

For the purpose 6f conducting such the hearing, the Commissioner has the
power and authority pursuant to West Virginia Code §17B-3-6 to issue subpoenas
and subpoenas duces tecum which shall be issued in accordance with the
provisions of West Virginia Code §29A -5-1.

The scope of the hearing shatlde is whether the operation of a motor vehicle
on the public streets and highways of this State by the applicant would be
inimical to public safety or welfare.

After the hearing and consideration of all the testimony and evidence in the
case, the Commissioner shall make and enter an order affirming, rescinding, or
modifying the earlier order of the Commissioner.

The Commissioner shall mail the licensee or applicant a copy of the order A
copy-of thre-—orcer-made —and- enteret-forrowhrg —the—ireering- -smaly - oo served —upen
the-Heerrseeor—applicant by registered or certified mail, return receipt requested.

I{ the Commissioner, after the hearing, does make and enter an order
affirming his or her earlier order of denial, suspension or non renewal, the
licensee or applicant shail-be is entitled to judicial review as set forth in West
Virginia Code Chapter 29A.,

Ypotr-z-showingbry-its-records—or—otirer —sufficient-evidence-that-the-lcensee
s incompetent-to-drivea-motor-vehicle,-thre -Department--Bivision-may —suspend-+ire
Heense-—of-an-operater-or--chanifenr-licenrsee—without--a-prefimimary - hearing
prursuant-to--West-¥irginia-Gode~-§17B3"67

3v3-—TFrecedure—for-medical —examittztion-—of -~ Hicensee—--Fhe--Bepartment

Bivisiormr--hzving—good-cause-to--belHeve-that-—a-Hcensed -operator-or--chauffeur
Teensee -is—-incompetent;—or-otherwise not-qualified--to--be-tcensedr-may~upon
writterr-notice of -at-Jeast-five ~days-tothe licenste-reguire hinr-to-submit-+o-2
wedicat~examination-by--a-physicianrof the-JicenseelschoiceJicensed-inr-the-Urited
States—and-present-x-MedicatReport-tormy-compieted-by a~the—pirysician-oi—tire
appircant’s-choice;-Hcensed ~irr-the ~United-States;-or-require-a-report-by-a Bosrd
Sertified--Physictorinr—the —approprizie-medicat —specialty-<for-+ire~conditiomr umnmder
considerstionr; -or-require—r-¥ision - Examinztion -Report-Form-completed--by—=an
optometristor-opirthelmotogist;-Heensed-in-thre-United-States-of -the-applicant's
chotee ;- to-the--Gommissioner-for- presentation-4to-the-Briveris-Hicenrse -Advisory
Boxrd--established-in-2ecordamcewith-- West -Firpinia--GCode -§ 17 B—2--Fas—The-Medieal
Report-Form-eand-~¥iston-Examimation -Repors-Form-shailbe~-as-provided-by-the
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3.3 Procedures for Medical Review - As provided by West Virginia Code

§17B-3-6, the Division may suspend the driver's license of a licensee without a

preliminary hearing upon a showing DY 1ts records or other surfficient evidence

that the licensee is incompetent or otherwise not gualified to operate a motor

vehicle,

3.3.1 The Division may upon written notice of five davs require the
licensee to present to the Driver's License Advisory Board a;

a. Medical Report Form completed by a physician of the
licensee!'s choice licensed in the United Stated.

b. Medical Report Form completed by a Board Certified physician
in the appropriate medical specialty for the condition under consideration.

¢.  Vision Examination Report Form completed by an optometrist
or ophthalmologist of the licensee’s cholce licensed in the United States.

The Medical Report Form and Vision Report Form ghall be provided by the
Division,

3.3.2 The Commissioner, after reviewing the Medical! Report or
Vision Examination Report and the recommendation of the Driver's License

Advisory Board, mavy:

a. Determine that the licensee is competent to drive a motor
vehicle:

b. Determine that the licensee is competent to drive a motor
vehicle if certain appropriate resirictions are imposed and impose such restrictions
as the licensee's physical or mental condition may reguire; or

c, Determine that the licensee is incompetent to drive a motor
vehicle, that no appropriate restrictions can be imposed under which the licensee
could competently operate a motor vehicle, and order the suspension of the
license until such time as the licensee is required to submit further information to
determine whether or not he is competent to drive a motor vehicle.

Upon making a determination that the licensee is incompetent to drive a
motor vehicle, the Commissioner shall immediately make and enter an order
su.spendmg the license. The Pepartrrent Division, upon suspending a license,
may, in the event the Commissioner determines that the continued operation of a
motor vehicle by the licensee presents a clear and immediate danger to the
licensee and others, require that the license be surrendered to and be retained
by the Pepartment Division until the outcome of any hearing requested or until
the end of the period of the suspension. The Division shall mail the licensee a
copy of the order A-—copy-of-the -order-shab—te-mmediately-torwarded-tothe
ficensee by registered or certified mail, return receipt requested. Upon receipt
by the applicamt licensee of the Order of Suspension, the licensee shall have ten
{10) days to request, in writing, from-the Commissiomer 2 hearing upon the
suspension by the Commissioner. Swch The licensee must file a written request
murst-be—fited with the Commissioner in person or by registered or certified mail,
within ten (10) days after receipt of 2 copy of the order of suspension. The
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hearing shall be before the Commissioner or an authorized deputy or agent of the
Commissioner. All of the pertinent provisions of West Virginia Code &hapter-254s
Avticte-5~-shall §29A-5-1 et seq. apply to the hearing., The Division shall hold
the hearing as éarly as practical The -hearing-shall-be-hekd in the county where
The Lcensee resides unless the Commissioner or the Hearing Examiner and such
the licensee agree that the hearing may be held in some other county. Amy-such
Tezring--shal-be -held-2s--early-—as-practiczl-after—-the -date-upon-—which -the
Sommissioner received -the-written—-request. The Commissioner may postpone or
continue any hearing at his or her discretion or upon application of the licensee
for good cause shown,

A timely request for a hearing may at the discretion of the Commissioner
stay the Order of Suspension.

For the purpose of conducting such a hearing, the Commissioner has the
power and authority pursuant to West Virginia Code §17B-3-6 to issue subpoenas
and subpoenas duces tecum which shall be issued in accordance with the
provisions of West Virginia Code §29A-5-1,

The scope of the hearing shatbie is whether the licensee is competent tfo
operate a motor vehicle on the public streets and highways of this State.

After the hearing and consideration of all the testimony and evidence in the
case, the Commissioner shall make and enter an Order affirming, rescinding, or
modifying the earlier Order of the Commissioner.

The Division shall mail the licensee a copy of the order A <copy-of-the Crder
mde--afnﬁ--entmd-—fci-l-omg--ﬁ?e—heari:rg-s-hai}—be--s-ewed--upmr-t-he—ﬁcmsee by
registered or certified mail, return receipt requested,

If the Commissioner, after the hearing, does make and enter an order
affirming his or her earlier Order of Suspension, the licensee shall be entitled to
judicial review as set forth in West Virginia Code Chapter 29A,

3,4 Standards for Medical or Visjon Review

3.4.1 Medical - The Driver's License Advisory Board shall evaluate
each medical case referred to it on an individual basis and make recommendations
to the Commissioner for his or her decision.

3.4,2 Vision - Conventional corrective lenses, including surgical
intraocular implants and contact lenses, wil-be are acceptable for meeting the
visual acuity regquirements for any learner's permit or driver's license,
ehauffeurts Heemse, or-juntor—probatiomary-Hcemse. Spécial equipment or special
lens arrangements wil-mot-be are not considered conventional for the purposes of
this rule.

The Commissioner may reguire Those applicants or licensees whe do not
satisfy the visual acuity standard of 20/40 may-be-required to submit a Vision
Examination Report Form, completed by an optometrist or ophthalmologist, licensed
in the United States, of the applicant's choice, to the Commissioner for
presentation to the Driver's License Advisory Board. The Board may consider
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peripheral vision, depth perception and color recognition in their recommendation
to the Commissioner. Additionally, the Commissioner may prescribe a traffic
environment vision test be administered to the applicant or licensee by designated
officers of the Pepartment Division of Public Safety.

§91-5-4, Reinstatement of Suspended Registration

4.1 Procedures - The Division shall destroy any license plate received
Yo —suspersionrof-anry-registratrenr in accordance with any of the provisions of
the West Virginia Motor Vehicle Safety Responsibility Law, Chapter 17D of the
Code. 7-tirelicemse—or—registrationr-plate-invrolved ~siadl e  fortirwitir-desireoyead
uponr-receipt-oi-same ry-the-PBepavtment, This procedure is necessary because of
the limited storage facilities available to the Departmrent Division and by virtue of
the cost which would be involved in attempting fo store such plates,
Accordingly, upon reinstatement of any such registration within the registration
period, the registrant must make application murst--be-made for a duplicate or
substitufe registration or license plate upon the form prescribed for such
purpose, and remit the fee required shati-be-that-estabblished by West Virginia
Code §17A-10-11, If-the-registration--cardpertaining -to-the-registration-which
wag-suspended--was-not-returned--to-tihre Bepartment-Bivisionr during-the-period-of
suspernrsiom-—and--such-appitcant -does-not -possess—-such-card—at ~the—-time—of
reirstatement-of -the - suspended-registratior~ thre- -fee estabitshed- by -satd -Section
Ii-for-obtairimg - -duplicate-or-subatitnte -registration-card-strali -alse- be vequired-,

§91-5-5. Reinstatement of Driving Privileges of Persons Whose Operatoris-and
Shauffeunr’s Driver's Licenses Were Revoked under Prior Enactment of

§17C-5-2

5.1 Procedures ~ Any person whose operatoris-er-chauffeur’s driver's
license has been revoked may apply for restoration of driving privileges at at the
end of the period of revocation or minimum period of revocation as the case may
be. Any such person whose driving privileges were revoked for a conviction
under West Virginia Code §17C-5-2 prior to it reenactment in 1981 may request in
writing to have such person's driving privileges restored. In addition to filing
proof of financial responsibility as required by West Virginia Code &hapter-17B5
Avrticte-4 §17D-4-1 et seq., any such person convicted for a subsequent offense
under said West virginia Code §17C-5-2 within a period of five (8) vyears must
also, in light of the former provisions of said West Virginia Code §17C-5-2 obtain
and file with the written request, five letters from five persons in the applicant's
community. Each of these letters must state that the writer has known the
applicant personally for more than five years; that the applicant has not driven a
motor vehicle during the period of revocation; that in the writer's opinion the
applicant is not likely to repeat the offense for which the license was revoked;
that the public safety does not require that the applicant's license be revoked
any longer; and that the applicant has not, to the knowledge of the writer, been
addicted to the use of intoxicating beverages or narcotic drugs or used the same
during the preceding five years., The Commissioner shall hold all hearings upon
the written request for restoration of driving privileges shait-be--held in
accordance with the provisions of Peparérment Division of Motor Vehicles Rule
Series~t-Sectior3 31CSR1. 3, -
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§91-5-6. Suspending a West Virginia Resident's License Upon Conviction
in Another State or jurisdiction

6.1 Statutory Provisions - West Virginia Code §17B-3-3 authorizes the
Commissioner to suspend a resident's license upon conviction for a traffic offense
in znother state jurisdiction.

6.2 Procedures - The Pepartment Division shall suspend or revcke the
driving privileges of any resident of this state upon receiving notice of conviction
of for an traffic offense in another jurisdiction, which if committed in this state,
would be “grounds for the mandatory suspension or revocation of driving
privileges.

If the records of the Pepartment Division disclose that a conviction is the
second or subsequent conviction of for the same offense in this or any other
jurisdiction, the Department Division shall suspend or revcoke the resident's
driving privileges in the same manner as if the traffic offense had occurred in
this State.

The Division will restore driving privileges ean only be-vrestered after the
licensee has complied with all the provisions of the doter-ehicle West Virginia
Code and Administrative Regulations in the same manner that would be required if
such the licensee had been convicted in this State.

§91-5~7. The Point System (Revised 1988)

7.1 Records - West Virginia Code §17B-2-14 requires that records be kept
in order that an individual record of each licensee showing the convictions of
such licensee be readily ascertainable and available for consideration by the
Depertment Division upon any application for renewal of license "and at other
suitable times" consistent with the provisions of West Virginia Code §17B-3-6(3).
Accordingly, a record keeping system to be known as the Point System and to be
administered by the Driver Improvement Section is hereim established in this rule.

7.2 Offenses - Point Total - When any licensee of the State of West Virginia
is convicted in the State of West Virginia or, pursuant to the provisions of West
Virginia Code §17B-3-3, in any other state jurisdiction, of anv of the following
offenses involving a motor vehicle, which conviction has become final, the Division
will enter the offense and the point total shown opposite such offense
entered on such the licensee's driver record maintained by the Pepartment
Division of Motor Vehicles.

Statute Point
Violated General Description of Offenses Value
§17C-5-3, Recklegs Driving 6
§817C~18-1

§17C-4-2, Hit and run invelving property damage only 4 6
§17C-18-1 | . _ -
§17C-6-1 Speeding in school zone 6
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§1vC-12-7,
§17C~-18-1

§17C-3-4,
§17C-12-5,
§17C-18-1

§17C-3-5,
§17C-3-1,
§17C-18-1
§17C-7-2,
§17C-7-6,
§17C-18-1

§17C-6~1,
§17C-18-1

§17C-6-1,
§17C-6-4,
§17C-18-1

§17C-6-1,
§17C-6-4,
§17C-18-1

§17C'9"'1 .
§17C-9-2,
§17C-9-3,
§17C-9-4,
§17C-9-5,
§17C-10-2,
§17C-12-6,
§17C-18-1

§17C-8-2,
§17C-8-3,
§17C-8-4,
§17C-18-1

§17C-7-3,
§17C-18-1

§17C-7-5
§17C-18-1
§17C-7-7,
§17C-18-1

Passing stopped school bus

Failure to obey stop signs and other traffic
signs and control devices, except failure to
obey traffic Hght control signals

Failure to obey traffic control signals or
traffic light signals

Driving to left side of roadway

Driving too fast for conditions, failure to keep
vehicle under control or hazardous driving

Speeding in violation of specified or established

limits where the speed was in excess of 75 m.p.h.,
except on highways where established speed limit is
65 m.p.h. and conviction was in excess of 80 m.p.h.

Speeding in violation of specified or established

limits where the speed was not in excess of 75 m.p.h.

Failure of driver to vyield right of way

Improper right-hand and left-hand turns

Failure of driver of overtaking wvehicle to give
audible signal, or failure to pass to the left

at a safe distance, or driving to the right
before safely clear of the overtaken vehicle,

or faflure of the driver of overtaken vehicle

to give way to the right, or driver of overtaken
vehicle increasing speed before being completely
passed by the overtaking vehicle

Passing in face of oncoming traffic

Passing in no-passing zone
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§17C~15-1, Operaticn of vehicle without lighted lamps 2
§17C-15-2, or lights when required to be lighted

§17C-18-1 _

§17C-7-10, Following too closely 23
§17C-18-1. . , . -
§17C-14-5, Operation of a vehicle with more than 2
§17C-18-1 three persons in the front seat

§17C-14-2, Improper backing 2
§17C-18-1 —

§17C-7-8, Driving wrong way on one-way street, 2 3
§17C-18-1 highwav or roadway -
§17C-8-6, Improper turning movements, or improper 2
§17C-8-8, signals, or no signals

§17C-8-9,

§17C-8-10,

§17C-18-1

17C All other moving violations 2

(The above statutory references are to Chapters, Articles and Sections
of the Code of West Virginia, 1931, as amended)

7.3 Traffic Convictions With No Point Value -~ The abstracts of traffic
convictions outlined below wotdd are not be considered a moving wviolation and
consequently have no point wvalie in the administration of the Driver
Improvement Program:

Convictions for operating wvehicles on the highways of this or any other
state with defective or improper equipment.

Convictions for operating vehicles on the highways of this or any other
state in violation of the weight, height, length and width provisions of the West

Virginia Code.
Convictions for operating a vehicle on the highways of this or any other
state with improper registration.

Convictions for operating a wvehicle on the highways of this or any other
state with an expired vehicle inspection decal or certificate,

Convictions for operating a vehicle on a controlled access highway of this
or any other state at a speed of less than ten miles per hour above the speed
limit in accordance with the provisions of West Virginia Code §i7C-19-2,

7.4 Traffic Accidents Not Involving Convictions - Although West Virginia
Code §17B-2-14 provides that records be kept on traffic accidents, the Division
will not assign ne points wib-be-aesigmred for any traffic accident not invoiving
a conviction; however, when sufficient points have been accumulated to result
in 2 review of a driver's record as outlined in Sec. 7.12 of this rule, the
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Division may consider records on file in the Bepartment Division of anvy accident
not involving a conviction mayte-considered,

7.5 West-Hrpinia-Drivers-Sonvicted-Frr-Other-States Traffic Convictions -
The Division will note the appropriate number of points indicated In Section 7.2
of this rule wibk-be-noted on the driver record of any licensee convicted of any
of the above offenses hr-viclatior-ef-any-munivipai-charters-bviaw or-ordivance
of -any--municipality in West Virginia Circuit, Magistrate or Municipal Court.
Consistent with the provisions in West Virginia Code §17B-3-3 the Division shall
charge any licensee of the State of West Virginia convicted in any other stfate
or municipality therein, or in the District of Columbia, of any offense described
in Section 7.2 of this rule in violation of any statute or ordinance of such other
state, municipality or District of Columbia shailbe-—charged with the appropriate
number of points shown in said Section 7,2 of this rule opposite the description
of such the offense. '

7.6 TForfeiture of Bail Or Deposited Collateral - Consistent with the
provisions of West Virginia Code §17B-3-4 requiring the furnishing to the
Pepartment Division of certified abstracts of judgments on convictions, for the
purposes of the point system, a forfeiture of bail or collateral deposited to
secure a licensee's appearance in court, which forfeiture has not been vacated,
shatl-te is equivalent to a conviction.

7.7 DPoints Assigned for Same Occurrence - When a licensee is convicted
of two or more offenses arising out of the same occurrence, the Division will
assign points wil-te-assigred for only one such offense. and When there is a

erence in the point wvalues of the offenses, the Division will assign the
greater point value wibbeassigned,

7.8 Revocations - West Virginia Code §17B-3-5 provides that certain
convictions result in an automatic revocation, as opposed to suspension, of the
operztorts—or-chauffeurts driver's license of the person -so convicted, In-=s
mmrcir-as—revocstior4s-mandatory; —such-offenses-witk be-moted -by-the-Bepartment
ot the—driver-record-invoived; -t o -points—wil-be-zssipred-for-sueircon—
victiors;-—except—for-—reckless -driving—conrvictions--where--revocatiorr-is-not
mamrdatory These convictions are recorded on the licensee's -driver record with
no assignment of points, Reckless driving convictions are assessed poinhts
unless there-are three sucn convictions occur within a period of iwenty-four
months. In these cases, the licensee is subject to the mandatory revocation in
accordance with West Virginia Code §i7VB-3-5(5). When any person is convicted
In the State of West vVirgimia for an oifense for which no point value is assigned
but for which a certified abstract of judgment on such conviction is required
and furnished to the Pepartmrent Division under the provisions of West Virginia
Code §17B-3-4 the Division shall Tiote the sueh conviction shail-be-noted,
without point wvalue, on the driver record of the imdiwidual licensee ecomeermed,

F79--Warnirrg -Fetters-—-Fhe-Department-sheall -send-a~warningJtetter-to—any
Heensee--whose—record -shows -z -total-of--6-points:-—-Fhe- letter—wil-advise—the
Heemnrgee-of-—the-convictionsrecorded-omr-the Hcenseels—driver-record;-wil-remind
the-Hrerngeeof-tire- Deparitmentis-power-of-guapensior —2nd-witt <rpe-the-lHeensee
to-make--every -effort-to-drive-sately--at-aittimes:
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%716 7.9 Driver Improvement Questionnaire - The Division shall _request
any licensee whose record shows a total of nine (9} to eleven (l1) points wAR
be--requested to complete a Driver Improvement Questionnaire, This
questionmaire-—wil-be-maited-to-the-licernrseesmost-recent drivers Heanse-address
n=~file-witir-the-Pepartment-and purswant-to-the provisions- o West - ¥irginia
Sode—SIrA-2-1595-threlicenses-shall- be-considered-as—havinmg -beerr giverr-notice
gpomr - expirativnr—of-four-daye -from--matlings——Tie—questionnaire ~siatl-be
completed--im-ful-by-the-ticenrsee-and -submitted-to--the-Pepariment - within

—from-the-date-of-the-ltetteri~-—For--the -purposes-of-this —section;~the
postmarik-on-the—envelope-of —thre -mmaited questionmaire shalt -serve-as-the-mezsure
of —compltamree —with-thre-twenty-dav--requirements

711 Fathure -to-Submit-or--Complete-Guestionnaire —-withirr -the required
time-pericd - wil restlt-in-an-order-being—directedto thre-dicensee—to-appear—for
an-interview-with-a-representative—of the Pepartment—ir thre-licensee'scounty-of
residencer——-At~the—-interviews--the-driving-+recvord-vi-the ~lHeensee-will-be
reviewed ---Fatiure-of-tire-licensee-to- appear—at - this-interview—without-good
cause-shali-be-prournrds-for-suspensionr—of -the-Heenses's-priviegeto-ovperate-a
motor-velhkicte for o perrodof-tirirty-days,

Z+32 7,10 Accumulation of Twelve or More Points - will result in the
Pepartment Division undertaking a review of the licensee's drivimg driver
record. The Division shall base this review shallbbe-bazsed on a consideration
of all facts and circumstances including the deivirrg driver record, police
reports, accident reports, and convictions for which no point walues were
recorded as well as any other information pertaining to the licensse on file with
the Pepx-trrent Division, After an evaluation of the licensee's &rivirg driver
record, the Deparfment Division may: 1) advise the licensee that continued
violation of traffic laws Wil result in suspension of the licensee's privilege to
operate a motor vehicle, or 2) place the licensee on probation for a period not
to exceed one (1) year under such conditions as the Pepartment Division Ieels
is necessary for-a-period-rrot-to--exceed-one-4{3i)-vear, or 3) suspend and/or
place on probation the licensee's privilege to operate a motor vehicle for a
combined period not to exceed one (1) vyear. If the Division determines i-4s
determined that some action is to be taken, it shall be because, as specified in
West Virginia Code §17B-3-6, the Pepartment Division has determined that the
licensee has been convicted with such frequency of serious offenses against
traffic regulations governing the movement of motor vehicles as to indicate a
disrespect for traffic laws and a disregard for the safety of other persons on
the highways or is a habitually reckless or negligent driver of a motor vehicle,

#7313 7.11 Length Of Time Points Maintained On Driving Record - The
Division shall maintain the total number of points, if any, accumulated by any
licensee shat--pe-maintzximed on the licensee's driver record for a period of two
vears from the date of the conviction neted orr-such-icensee'sdriver-tecerd.
Thereafter, the Division shall eliminate the points shall-bbe-elimimated but the
record of convictions shall remain so that if at any future time sufficient points
are accumulated to cause the Pepartment Division to review the licensee's
drivimg driver record, the Division may consider such convictions may--be
considered if aetermmmg the action, if any, to be taken following such review,
The Division shall eliminate the point totals accumulated by any licensee who,
after review, is pilaced on probation or whose license is suspended following
review, or who whose license is placed or remains on probation following a
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hearing, or whose license is or remains suspended following a hearing, in
accordance with the provisions of Section #7318 7.13 hereesf of this rule, shallbe
elirimated at the expiration of the suspension and/or probation period,
However, the record of convictions shall remain so that if at any future time
sufficient points are accumulated to cause the Pepartment Division to review the
licensee's drivimg driver record, the Division may consider such convictions may
be-coneidered in determining any action which may be taken.

F734 7.12 Effective Starting Time For Period Of Suspension - The sus-~
pension of any operaterls-—or-cheuffeur's driver's license under the Driver
Improvement Program shalt-e is effective tem days from the mailing of the
notice of suspension. The Division shall calculate eligibilify for reinstatement
shall--be-exlctlated in accordance with Department of-Motor-Felhicles-Rule-Series
36 Administrative Rule $1CSR16, Eligibility for Reinstatement Following

Suspension or Revocation,

#:15 7.13 Hearings ~ In accordance with the provisions of West Virginia
Code §17B-3-%, any licensee whose license is suspended or placed on probation
shradbe is entitled to a hearing. The licensee shall request Fhe-request-for
any such hearing shall-bre-made in accordance with the provisions of Pepartment
of-Motor-Srehictes-Rute~Series~1 Administrative Rule 91CSR1, Administrative
Due Process, and the Division ghall conduct the hearing shaihbe-condueted as
provided in s=id the rule. When a hearing is requested, the Pepartment
Division shall give the licensee notice of the time and place of hearing. The
Division shall hold the hearing shall--be-teld as early as practical, The
Commissioner may postpone or continue any hearing on his or her own motion or
upon the application of the licensee for good cause shown., The notice of
hearing shall advise the licensee of the matters to be considered at such
hearing. Upon such hearing the Peparément Division shall either rescind its
order of suspension or probation or, affirm the suspension or probation of such
license, If the suspension is rescinded, but the Bepartment Division feels that
some lesser action is appropriate, the Pepartment Division may place the
licensee on probation under conditions established by the Department Division
for a period not to exceed one year from the date of rescission of the

suspension.

F+16 7.14 Judicial Review - Any licensee whose operatoriz-or-chauffenris
driver's license is, or remains, suspended after a hearing held in accordance

with the provisions of this Section or Peparttrent-of-Motor-~¥ehicltes Rule, Series
3 91CSR1, or who after such a hearing is placed, or remains, on probation
under conditions established by the Pepartment Division, shalh-be is entitled to
seek judicial review in accordance with the provisions of West Virginia Code
§29A-5-4 and any other remedies provided by law for the review of the action

taken by the Pepartment Division.

#+3¥ 7.15 Applying For Reinstatement, Or Relief Of Probation - Any
licensee whose license is suspended, or who is placed on probation may at any
time during the period of suspension, or probation request reinstatement of
such the suspended license, or to be relieved from such probation.

Upon receipt of any request, the Pepartment Division may make any
investigation as-deemed it considers appropriate and may amend the previous
action.
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§91-5-8. Driver Improvement &limies Course

8.1 Procedures - Driver Improvement &linkes courses are conducted at
various times and locations throughout the State, “The Division of Motor
Vehicles must approve the the course, not to exceed {ifteen hours must--e
approved-bv-the-West-3Argintr-Depariment-~of -Motor--Fehicles, The approved
organization must certify the instructors conducting these clinies courses mrst

be-certifiedby—fthe approved orparizetion.

8.2 Points To Be Deducted Upon Successful Completion - Attendance at
any Driver Improvement Slimike course must-be is voluntary on the part of the
licensee however, on successful completion of a course, not to exceed fifteen
hours, the Division will deduct three points wil-be-deducted from the total
points shown on the driver record of the licensee. Fhe-privilepe--of The
Division will deductinmg points for completing a course will-be permitted onetime
omty once during any five year period, and only if the licensee has eleven (11)
points or less, and has no outstanding violations which would place the licensee
over the eleven (11) point level, The Division will not deduct No points wil-te
dedreted from any licensee's record who-may-~have when the licensee has
attended and received a certificate from a clinic prior to accumulating any
points on the-lcemnsee!s his or her drivirg driver record,

The licensee must present a certificate mirst-be--presented from the
instructor of the ctfime course to the Pepartment Division of Motor Vehicles,
showing that the course has been completed by the licensee before the Division
removes the points can-beremoved from the record.

Although the Division will subtract three points wil~de-subtracted from the
driver record, the record of ail convictions involving motor vehicles will remain
so that if at anv future time sufficient points are accumulated to cause the
Department Division to require another review, the Division may consider the
conviction for which the points were eliminated mzy-ve-consitcderec along with all
other convictions of record in the Depariment Division in determining the
action, if any, to-be-tzken the Division will take following such review.

8.3 Professional Truck Driver Course - In order for the Division to
deduct points that have been assessed against a licensee who- holds a valid
commercial driver's license, the licensee must successiully compleie the
Professional Truck Driver Course. All reguirements ocutlined in Sections 8.1
and 8.2 of this rule apply to the Proiessional truck Driver Course.

§91-5-9. Procedures For Medical And Driving Re-Examination Of Licensed
Drivers

9.1 Statutory Provisions - In accordance with West Virginia Code

§17B-3-7, the Department Division of Motor Vehicles may require a
re-examination of a licensed operateor-or—chauffenr driver,

The Pepartment Division, having good cause to believe that a licensed
operator-or-chaunffeur driver is incompetent or otherwise not gualified to be
licensed, may upon written notice of at least five days require the licensee to
submit to an vision, written and driving examinatjon by the Division of Public
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Safety. Upon the conclusion of the examination, the Pepartment Division shall
take action as may be appropriate and may suspend or revoke the license of
such person or may issue a license subject to restrictions as provided under
West Virginia Code §17B-2-10. Refusal or neglect of the licensee to submit to
the examination shaltte is grounds for suspension or revocation of the license.

9.2 Procedures - The Division of Motor Vehicles shall mail the notice of
re-examination to-the-licensee-shail-he-trarted to the licensee's most recent
driver license address on file with the Pepartment Division of-Moter-Srehicles
and shall be mailed by certified or registered letter. ~The notice shall contain
the time and place designated for the re-examination and, also, shall contain a
brief explanation that a2 suspension or revocation may be imposed for failure to
appear and submit to the re-examination as directed by said the notice,

The re~examination shal administered by the Division of Public Safety
consists of three parts. The first part covering physical qualifications shail
consists of a vision test and color blindness test and an inquiry into any
physical disability. In addition to the physical qualifications, the examining
officer shall-be-required-to conducts a personal interview with the licensee,

The second part of the re-examination shall consists of a written test
composed of questions of equal value, A wminimum of 70% of the questions
covering motor vehicles laws, rules of the road, highway warnings, traffic
signs and signalling devices correctly answered wil-be is required to pass the
re-examination. The examiner may administer the written test may-be
admirdstered verbally if the licensee is determined by the examiner to be
illiterate.

The reference document for the material on the test shatbcome-from is the
official Driver's Handbook as prescribed by the Sommissiomer-of-the Deparfment
Division of Motor Vehicles.

The third part of the re-examination shatlte is the driving test that is
given to new applicants applying for driver's licenses in this state, A passing
score shall be the same as required for new applicants. The examiner shall not

ive the driving test shatbnoi—be-given if the licensee fails to meet the minimum
p%ysical standards as set forth by the Sommissioner-of-threDepartmrent Division
of Motor Vehicles.

If the licensee fails the re-examination, the Division shall suspend the
license will-Pre-suspended--inmdefinitely and notify the licensee of the suspension
upon--notice- from--the--Departmerrt-of-Moter—/ehicies, The Division shall send the
notice shalltre-sent by certified or registered mail and the suspension shxib-dve
is effective four days after the date of the suspension order.

The licensee shailnot-tre is not eligible for a second re-examination until
the expiration of thirty days from the date the license was surrendered to this
the Pepartment Division. The licensee must make a request, by letter or in
Person, to the Department Division of Motor Vehicles, for the opportunity to
take subseguent re-examinations.

If a licensee fails 2 second re-examination, the licensee will-wot-be is not
eligible for a re-examination until sixty days have expired from the date of the
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previous re-examination. If a licensee fails a third re-examination, the licensee
vwiH is not ke eligible for the fourth re-examination until six months have
elapsed. Failure of four consecutive re~examinations shatl-be is grounds for
permanent revocation and the licensee will not be eligible for additional testing
until one year from the last re-examination date.

If the licensee fails to pass the re-examination because of failure to meet
the visual qualifications, the Division shall not grant a no further examination
skatl-be--gramted until adequate evidence of wvisual improvement has been
submitted.

Upon showing of good cause the Department Division may request any
Yicensee to submit a medical report of a recent medical examination. The
licensee must submit the report muet-be—subaitted on forms prescribed By the
ommisetomrer--of the Division of Motor Vehicles in accordance with Sectlon 3 of

this rule.

After review of the submitted medical report, the Gommissiorrer Division
shall determine whether or not the license should be suspended in accordance
with the provisions of West Virginia Code §17B-3-7,

If the driver's license is suspended because of a2 physical condition and a
saﬁsfactory medical report is subsequently submitted, the Gommiestorer Division
may require the licensee to submit to a re—examination of the licensee's driving
ability before the driver's license is reinstated.

Refusal or neglect of the licensee to submit to sueh a driver re-exami-
nation or physical examination, or both, requested in accordance with the
provisions of West Virginia Code §17B-3-7, shatlbe is grounds for suspension
or revocation of the driver's license. -

§91-5-10 Suspension or Revocation Following Notice of Returned Check

10.1 Statutory Provisions - West Virginia Code §17A-2-16 authorizes the
Departrent Division to suspend or revoke any and all registration cards,
permits, speratsrsy-amd-chasuffeur driver's licenses and registration plates
issued to the person, firm or corporation by whom or on whose account any
suchfee—or-tax requzred fees shall have been determined to remain unpaid after
such reasonable notice and demand. West Virginia Code §17A-2-23 authorizes
the BPepartment Division to a.pply a penalty fee in addition to any other penalty
imposed by the West Virginia Code. In accordance with the provisions of West
Virginia Code §17A-3-14, the Division shall suspend any registration paid for
by a check which i1s returned for insuificient iunds without prior notice,  -lhe
notice and demand procedures in these rules do not apply to vehicle
regisiration suspensions.

10,2 Determination of Unpaid Fee or Tax - Upon receipt of any check
returned to the Pepartment Division unpaid for any reason, the Bepartment
Division shall deem consider sucirfee-or-4ax the required fee unpaid. If after
reasonable notice the fee or tax remains unpaid, the Pepartrent Division shall
suspend and/or revoke any--and-al-registrationr-cards;-permits;-operators-and
chauffeurs-licenge and-registration plates-issved-totheperson;~firm-or
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carporatior-imr-accordance ~with - Weat--Virpima--Code-§17A-2—16 the license or
registration paid for with such check.

10,3 Reasonable Notice and Demand - Upon the Pepometments Division's
receipt of a check or checks which are returned unpaid for any reason by the
mzker’s check maker's financial institution, the Division shall mail a proposed
notice of sispension or revocation to the maker of the check and the licensee or
registrant, if different from the check maker, shall-be-mailed-a-notice—of
propused-—suspension-or-revocation, Sadd The notice of proposed suspension or
revocation shall give the check maker ten (10) days to redeem the face amount
of the check and pay any penalty fees.

10.4 Suspension or Revocation - If after ten (10) days, the account
remains unpaid, the proposed suspension or revocation of any-amrd—al licenses
or registrations shallbecome is effective., The licensee or registrant has ten
(10) days to surrender the suspended or revoked licenses or registrations to

the Pepartrment Division.

10.5 Failure to Surrender Documents - In accordance with the provisions
of West Virginia Code §17A-9-7 and §17B-3-9, the Pepartment Division shall
notify the Superintendent of Public Safety fo secure possession of such
documents any license or registration which the licensee has failed to surrender
and return sazme them to the Pepartment Division.

10,6 Administrative Hearing - Upon the written request of the licensee or
registrant within ten (10) days of the date of mailing of the notice of proposed
suspension, or revocation the Commissioner will afford the licensee or registrant
the opportunity for an administrative hearing. The scope of the hearing shail
e is limited to whether or not the fee-or~tax required fees in question has
have been paid to the Pepariment Division. The Commissioner may postpone or
continue any hearing on his own motmn or upon the application of the licensee
for good cause shown.

10,7 Penalty and Reinstatement Fee - The provisions of West Virginia
Code §17A-2-23 provides for a penalty fee for any returned checks, The
provisions of West Virginia Code §17A-9~7 and §17B-3-9 provide for a re-~
instatement fee of for suspended or revoked licenses and registrations. The
provisions of West Virginia Code §17A-9-7 and §17B~3-9 also provide for an
additional serve order fee if the Pepariwment Division of Public Safety is ordered
to secure the suspended or revoked licenses or registrations.

10.8 Payment - Payment of all fees required under the provisions of these
rules shall be by certified check, money order or cash,

§91-5-11 Suspension Under Nonresident Violator Compact

11,1 Statutory Provisions - West Virginia Code §17B-1C-1 authorizes this
State's entry into the Nonresident Violator Compact. In accordance with these
provisions each compact member state agrees to allow motorists to accept a
traffic citation for certain wviolations and proceed without delay and without the,
posting of bond or payment of fine regardless of whether the motorist is a
resident of the jurisdiction in which the citation was issued,
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11.2 Failure to Comply - Under the provisions of the Nonresident Violator
Compact, each-member-state the Division is required to suspend the operating
privileges of its drivers who fail to comply with the terms of certain citations
issued by other compact states. '

11.3 Notification - When another state notifies the Division of
noncompliance with a traffic citation, tne Division shall send the licensee a
proposed orger ol suspension by certifled mail retfurn receipt requested. Hpon
notificatron ot -roncompiance- fromanctrer—compact—state ;- tre-Heences-1s~sent-a
proposed —order-of-suspenrsionr-to-the-hcenseets—address- vi-record-by~certified
math--return-receipt--requested. The proposed-order—-of-suspension--shal
rdicate-that-tire--Department Division must receive proof of compliance with the
terms of the citation within forty-five (45) days.

11.4 Proof of Compliance with the Terms of the Citation - Proof of
compliance shall means certification from the out oif state court having
jurisdiction that the fine and court costs have been fully satisfied or a
certification from the court showing that the citation was dismissed, or the
licensee adjudicated not guilty. Proof of compliance shadl does not mean
personal representation, or copies of money orders, personal checks, or

certified checks,

11.5 Failure to Respond - If the Pepartment Division does not receive
proof of compliance within the required forty-five (45} days, it shall suspend
the licensee's privilege to operate a motor vehicle will-be—suspended until such
time as proof of compliance with the terms of the citation is received. 1If the
licensee does not surrender the license to the Pepartment Division of Motor
Vehicles within tem (10) days of the effective date of suspensmn,fthe
Depariment Division shall order the Pepartment Division of Public Safety to
secure such the license in accordance with West Virginia Code §17B-3-9.

11.6 Administrative Hearing - Upen the written reguest of the licensee
within ten (10) davys of receipt of the propesed order of suspension, the
Commissioner will afford the licensee the opportunity for an administrative
hearing. The scope of the hearing shall-be is whether or not the person
having a license suspended is the person to whom the citation was issued.

11.7 Reinstatement - Subsequent to the suspension of driving privileges
for failure to comply with the terms of a citation from a compact member state,
penalty fees under the provisions of West Virginia Code §17B~-3-9 shall apply.
Payment of these fees, in addition to compliance with the terms of the citation
in accordance with Section 11.4 of these rules to the satisfaction of the out of
state court is required prior to reinstatement of a suspended driver!s license,

91-5-12 Suspension or Denial of License Under Student Attendance Law
(1991}

12.1  Statutory Provisions ~ In accordance with the provisions of West
Virginia Code §!17/B-3-6{i0) and §18-3~11, the Division of Motor Vehicles shall
deny a driver's license or instruction permit or suspend a driver license
previously issued to any person under the age of eighteen whe c¢annot present:
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12,1.1 A certificate of graduation issued to the person from a
secondary high school or a2 genera! education development certificate,

12.1.2 Documents showing that the person is enrclled in and making
satisfactory progress towards a high school diploma or a general education
development certificate,

12.1.3 Certification from the attendance director or chief
administrator of the county that the person is excused from the requirements of
West Virginia Code j15-8-11,

12.2 Notification -~ Upon notification that a person under the age of
eighteen years has failed to comply with West Virginia Code 318-8-11, the
Division of Motor Vehicles will check to determine 1f the person 1s Hcensed, If
the person is licensed, the Division shall send a notice of suspension by
certified mail to the licensee's address of record, return receipt requested.
The notice ol suspension shall inform the licensee that his or her license will be
suspended thirty (30} days after the date upon which the letter was mailed
unless the licensee can show documentation of compliance with West Virginia
Code §13-B-1! prior to the date of suspenslon, ‘the notice shall also advise the
licensee that he or she is entitled to a hearing before the county
superintendent of schools or his designate, or before the appropriate private
school official concerning whnether or not the licensee's withdrawal from school
was due ito crcumstances beyond the control of the licensee, making the
licensee eligible for a waiver from the prowvisions of West Virginia Code

§I8-8-1I.

12.3 Administrative Hearing - Upon written request of the licensee within
ten (10) days of receipt of the notice of suspension, the Commissioner will
aiford the licensee the opportunity for an administrative hearing. The scope of
the hearing pursuant to Means v. Sidiropolis 40l 5.E.zZD Page 447 (W. Va.
19507is to determine if there is a question of improper identity, incorrect age or
some other tookkeeping error.

12.4 Reinstatement — The Division ghall reinstate any license which has
been suspended under West Virginia Code 317B~3-6, pursuant to West Virginia
Code 318-B-11, alter the licensee pays all applicable iees and shows that he or

she has:

12.4.1 Reached the age of eighteen,

12,4.2 A certificate of graduation issued to the person from a
secondary high school or a general education development certiticate,

12.4.3 Documents showing that the person is enrolled in and making
satisfactory progress towards a high school diploma or a general education
development certificate, or

12.4.4 Certification from the attendance director or chief
administrator of the county that the person is excused irom the reguirements of
West Virginia Code 318-8-1l.
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12.5 Issuance of a license to applicants under eighteen - Any applicant
for a driver's license or learner's permit who is under the age of eighteen
years shali provice documentation of compliance with West Virginia Code
§l8-8-11"to the Division of Motor Vehicles 1n order to obtain a license or
permit, Documentation includes verification of enrollment from the public or
private school in the form of written notice from the head of the school,
During those montns when school 1s not in session, a copy of the licensee's
latest report card 1s proof o compliance If such report card was the last one
issued tfor the previous school year,

§91-5-13 Suspension Under Resident Violator Program (1991)

13.1 Statutory Provisions - West Virginia Code §17B-3-3(a} authorizes the
Division to suspend the driver's license of any person upon receipt of
notification from a Magistrate or Municipal Court of this State that the licensee
has elther ralled to appear In court when charged with a motor vehicle violation
originating from Chapters 174, 1/B, 17C, i7D, or 1YLE of the West Virginia
Code or has failed to pay all fines assessed as a result of being convicted of
the violation.

13,2 Notification - Upon notification of noncompliance with the terms of the
citation from a Magistrate or Mumnicipal Court, the Division shall send the
licensee an order cof suspension to the address of recora by certified mall,
return receipt requested, Lhe order of suspension shall indicate that the
licensee's privilege to operate a motor vehicle is suspended until proof of
compliance 1s shown and all applicable fees are paid.

13.3 Proof of Compliance - Proof of compliance means certification from the
court in the form of a receipt which shows that the fine and court costs have
been satisfled, or a lefter from the magistrate or municipal court which
indicates that the requirements of the citation have been met. Proof of
compliance does not mean personal representation, copies of money orders,
personal checks, or certified checks.

13.4 Failure to Respond - If the Division does not receive proof of
compliance, the licensee's privilege to operate a motor vehicle will remam
suspended until such time as proof of compliance with the terms of the ctation
is received ifrom the licensee, and the appropriate fees are paid, If the
licensee does not surrender the iicense to the Division within ten (I0) days of
the elflective date of suspension, the Divigion shall order the Ulvision of Public
Safety to secure such license in accordance with West Virginia Code §17B-3-7,

13,5 Administrative Hearing - Upon the written request of the licensee
within ten (10) days of receipt of the proposed order of suspensien, the
Commissioner wili afford the licensee the opportunity for an administrative
hearing. lhe scope of the hearing is whether or mnot the person having a
license suspended 1S the same person to whom the citation was issued,

13.6 Reinstatement ~ Subsequent to the suspension of a driver's license for
failure to comply with the terms of fthe citation, penalty fees under the
provisions of West Virginia Code §I7B-3-9 apply. The licensee must pay these
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fees, in addition to providing proof of compliance with the citation prior to
reinstatement of a suspended driver's license,

§91-5-14 Driving Under the Influence; Administrative Hearings (Effective 1984)
(Revised 1991)

14,1 = Application and Enforcement

14.1,1 Application - These-legisiative-rules-apply This section
applies to hearings requested by persons whose license or privilege to operate a
motor vehicle has been revoked pursuant to an offense described in Ghapter
17e--Article 5 -—and-SA-of—the—Eode West Virginia §17C-5-1 et seqg. and
§17C-5A~1 et seqg.

14,1.2 Enforcement - Enforcement of these legislative rules is vested
with the Commissioner of the Division of Motor Vehicles or the Commissioner's

lawful designee.

14.2 Definitions - The f{ollowing definitions skaH apply in the
interpretation and enforcement of these-legisiative ttes this gection.

14,2,1 Arresting Officer - Means any law enforcement officer as
described in West Virginia Code §17C-5-4,

14,2.2 Code - Means the Code of West Virginia of 1931, as amended.

14,2,3 Commissioner - Means the executive officer of the Bepartment
Division of Motor Vehicles appointed by the Governor pursuant to West Virginia
Code §17A-2-2, or the Commissioner's lawful designee.

14.2.4 Hearing - Means the administrative procedures conducted by
the Commissioner pursuant to Shaptsr-Fro-amd—Clrapter-29i—of-the-Gode West
" Virginia Code §17C~5A~1 et seg. and §29A-5-1 et seq. and these-legisiative
rites this section as applied to contested cases arising out of the enforcement
of administrative revocations imposed under the provisions of Ghapber-Fr&-of-he
Code West Virginia Code 17C-5A-1 et seq.

14.2.5 Licensee -~ Means any person licensed, or required to be
Hcensed by West Virginila or any other jurisdiction to operate a motor vehicle on

the roads or highways of this State.

14,3 Challenge of the Secondary Chemical Test

14,3.1 Notification - Any person licensee requesting a hearing under
the provisions of West Virginia Code §17C-5A-Z2 and who intends to challenge
the results of any secondary chemical test of blood, breath or urine, or intends
to cross-examine the individual or individuals who administered the test or
performed the chemical analysis, ghall notify the Commiscioner of his or her
intent. Swch The notification must be submitted in writing, either in person or
by mail to the Commissioner in Charleston, West Virginia, at least ten days

prior to the hearing date.
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14,3.2 Admissibility ~ Fatlure If a licensee fails to complvy with the
notice requirements of Section 479% 14,3.,7 of this rule shall means that the
results of the secondary test, if any, will be admissible as though the person
licensee and the Commissioner had stipulated the admissibility of suelr-evidence
the results of the test,

14,3,3 Exceptions - The Commissioner shall not invoke the provisions
of 4702 Section 14.3.2 of this rule shaiFrot-be-tnrroked in the case of a persem
licensee who 1s not representied by counsel unless the communication from the
Commissioner to the persen licensee establishing a time and place for hearing
also informed the person of the consequences of his failure to timely notify the
Commissioner pursuant to Section 4:8% 14.3,1 of this rule,

14.4 Request for Hearing

14,4.1 Initial Notice of Procedures -~ The order of revocation ghall
also include a:

a., Statement of the issues involved. In accordance with the
provisions of West Virginia Code §17C-5A-la upon receipt of a notice of
conviction the only issue the Commissioner is to consider if a hearing is
requested is whether or not the person named in the order of revocation is the
same person named 1n the itranscript of the conviction.

b. Statement that the licensee's a request for hearing must be
made as prescribed in Section 57827 14,%.2 of this rule,

¢. Statement that the licensee must notify the Commissioner
must-tre-—notified if there is an intent fo challenge the results or operation of
the secondary chemical test as prescribed in Section 4 14,3.1 of this rule,

d, Statement of the costs associated with the hearing which the
licensee may incur may-be-imcurred, as prescribed in Sectierr-8 14.7 of this
— = S5 PrESEIIUEN —l 0 s

14,4.2 Request For Hearing - A licensee must submit a request for
hearing must--be-submitted in writing to the Commissioner in Charleston, West
Virginia, either in person or by registered or certified mail, return receipt
requested., The licensee must make the request must-‘re-made within ten days
from the date on which the order of revocation's mail receipt was signed.
However, in cases where the registered or certified mail is not signed for, the
provisions of West Virginia Code §17A-2-19 shaH apply. If the persem licensee
requesting the hearing intends to challenge the results or operation of the
second chemical test, the licensee must notify the Commissioner netice of
such actl;on murst-be-made as prescribed in Section 4 14,3 of this rule.

14,4,3 Notice of Hearing - The Commissioner shall send the notice of
hearing shall-be-sent to the person licensee requesting the hearing by
registered or certified mail, return receipt requested,

The notice shall contain a:
a, Statement of the date, time, and location of the hearing.
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b. Statement of the issues involved,

c. Statement as to the consequences of failing to appear at the
prescribed date, time and place of the hearing,

d. Statement as to the consequences of failing to timely notify
the Commissioner of his the licensee's intention to challenge the results or
operation of the second chemical test pursuant the notice requirements of
Section ¢4 14.3 of this ﬁalje.

14.4.4 Failure of Person Licensee Requesting Hearing to Appear -~
The failure of a persom licensee requesting a hearing to appear without first
obtaining a continuance pursuant to Sections S5:86~er—S:47 14.4,6 or 14.4,7 of
this rule shall result in an automatic reinstatement of the revocation and
assessment of the costs outlined in Section & 14.7 of this rule.

14.4,5 Failure of Arresting Officer to Appear - The failure of the
arresting officer to appear without first obtaining a continuance pursuant to
Sections 5786~er-5767F 14,4.6 or 14.4,7 of this rule shall result in an immediate
dismissal of the administrative revocation Imposed under the provisions of

~Fro-of-the-Sode West Virginia Code 17C-5A-1 et seq. Provided, that
if the arresting officer encounters an emergency sifuafion requiring his or her
services enroute to a hearing, the hearing officer shall not dismiss the pending
administrative revocation if the arresting oificer or his or her agency notifies
the hearing examiner no later than 15 minutes after the scheduled start of the
hearing, ‘lhe hearing examiner upon notiiication, snall either delay the start of
the hearing or postpone the hearing.

14,4.6 Request for Continuance - The arresting officer or the persen
licensee requesting a hearing may be granted a continuance of a scheduled
hearing, The request for continuance shall be in writing, and must be received
by the Director of the Safety and Enforcement Pivision of the Pepartment
Division of Motor Vehicles at least five days prior to the scheduled hearing
date., The Commigsioner will grant the requests Such-—Reguests-will be-granted
if good cause is shown. Good cause shall include such reasons as serious
illness, medical appointments, court appearances, or religious holidays of either
party. In no case may the Commissioner grant either party more than two
continuances except as provided in Section 14.4,7 of tnis rule,

14.4.7 Continuance on the Motion of the Commissioner - The
Commissioner may postpone or continue a hearing on his or her own motion,
The motion shall be for Pood cause including, but not Timited to docket
management, availlability ol hearing examiners or other essential personnel, or
mechanical failure of essential equipment, ie recording equipment, file storage
equipment etc, lhe Commissioner may also grant a continuance on less than five
days notice to either party in the circumstances of unexpected personal
emergencies of the atforney, licensee, arresting officer or key witnesses. A
continuance for a personal emergency is not a continuance under the provisions
of Section iz.4,6 ol this rule,
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14,5 Hearing Procedures

14,5.1 Representatives - A person licensee requesting a hearing as
well as the arresting officer may be represented by an attorney, licensed to

practice law in the United States,

14,5,2 Evidence ~ The provisions of West Virginia Code §29A-5-2
shall apply to questions concerning evidence,

14,5.3 Hearing Officer - The hearing officer shalr~have has the
powers enumerated in West Virginia Code §29A-5-1 as well as those granted in
these legislative rules.

14,5,4 Presentation of Evidence and Cross Examination -

a. The arresting officer carries the burden of proof and
therefore, has the initial opportunity to present evidence.

b. The person licensee requesting the hearing shait-vave has
the right to c¢ross examine the arresting officer or any additional witness
presented by the arresting officer, unless such cross examination is precluded
by the Code or these Legislative Rules.

c. Following the submission of evidence and cross examination,
if anvy, of the arresting officer or witnesses presented by the arresting officer,
the hearing examiner shall give the persen licensee requesting the hearing shail
then-be given an opportunity to present evidence.

d. The arresting officer shatl-have has the right to cross
examine any person who gives testimony.

e. Following the presentation of all evidence, each party shaH
have has the right to offer closing arguments.

14,5,5 Continuation and Adjournment - The hearing examiner may
continue a hearing in progress - from one day to another or adjourned to a
Tater date by--thre-trearimg--officer,

14,6 Transcription of Reported Testimony and Evidence

14.6.1 Content of Transcript - All testimony, evidence, arguments,
and rulings on the admisgsibility of testimony and evidence shall be reported by
stenographic notes and characters or by mechanized means.

14,6.2 Request for Transcript - Upon written request, the
Commissioner shall have all materials sha¥tbe transcribed, and a copy furnished
to the person licensee requesting the hearing at his or her own expense, The
Commissioner shall collect a fee of One Dollar and Fifty Cents for each page

transcribed. o

14,7 .Assessment of Costs

14,7,1 Docket Fee - The Commissioner shall assess a docket fee of
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Ten Dollars shallbe-assessed against the person licensee requesting a hearing.

14,7.2 Witness Fees - The Commissioner shall assess a2 fee of Fifteen
Dollars per witness and Fifteen Cents per mile Ior each mile necessarily traveled
to and from the place of the hearing shail->e-a2ssessed against the person
licensee requesting the hearing for each witness,

14,7.3 Payment of Fees - The Commissioner shall assess any persen
licensee filing a request for a hearing who falls to have the Commissioner's
order of revocation rescinded or modified to a lesser period of revocation shail
be-astvessed the fees prescribed in 8783-amd-8:62 Section 14.7.1 or 14,7.2 of
this rule. Payment-of-thesefeesif-applicaivie sheli-be-oneoi-the-criteria—to-be
Tret Such licensee must pay all applicable fees before the Commissioner can
compiete reinstatement of 2 license or privilege to operate 2 motor vehicle-can
be-completed. '

14,8 Subpoenas

In accordance with the provisions of West Virginia Code §17C-5A-2 and
§17A-2-18 which authorize the Commissioner to Issue subpoenas or subpoenas
duces tecum, the Commissioner shatt--rave has the authority to issue subpoenas
or subpecenas duces tecum pursuant to Wesrvirginia Code §28A-5-1b,

14,9 COrders or Decisions

14.9,1 TFindings of Fact and Conclusions of Law - The Commissioner
shall make findings of fact and conclusions of law be-mrade pursuant to trapter
29A-arnd- Glrapter -7 &-of--thre-Code West Virginia Code §17C-5A-1 et seg. and
§29A-5-1 et sec. '

14.9,2 TFinal Order - Every-finat-order-emtered—tv The Commissioner
shall make and enter every final order be-made pursuant to Chapter 2%A-and
Shapter—rre-ol-the+sode West virginia Code §17C-5A-1 et seq. and §29A-5-1

et. seq.
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NOTICE OF ACTION EN BY LEGISIATIVE RULE-MAKING REVIEW COMMITTEE .

September 10, 19891

TO: Ken Hechler, Secretary of State, State Register

TO: © Me., Jahe L. Cline, Commissiocner
Division of Motor Vehicles
Building 3, Capitol Complex
Charleston, WV 25317

FROM: Legislative Rule-Making Review Committee

PROPCSED RULE: Denial, Suspension, Revocation or Nonrenewal of
Driving Privileges

The Leglslatlve Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule
(a) as originally filed ]
(b} as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached.

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant tec Code 29A-3-11(c), this notice has been filed in the State
Register and with the agency proposing the rule.

cc: Steven ©. Dale




