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Title: Denial, Suspension, Revocation, or Nonrenewal of Driving Privileges

§91-5-1. General _ o ; : -

1,1 Scope - These regulations establish procedures for the denial,
suspension, revocation, nonrenewal, administrative appeals and reinstatement of
motor vehicle operating privileges.

1.2 Authority - West Virginia Code §17A-2-9, $37B—2—7 and §17C-5A-2.

1.3 Filing Date -
1.4 Effective Date -

. 1.5 Repeal of Former Rule - These legislative rules repeal West Virginia
Legislative Rules oeries J, Gheck lendering Policy, rfiled January 15, 1968 and
Series 14, Driving Under the Influence Driver License Revocation Administrative
Hearings, filed April 4, 1984,

§91-5-2. Application and Enforcement

2.1 Application - Thése regulations apply to motor vehicle operators
licensed by the Commissioner of Motor Vehicles.

2.2 Enforcemen: - Enforcemeni of these regulations is vested with the
Commissioner of Motor Vehicles or the Commissioner's lawful designee,

§91-5-3, Denial of Driving Privileges for Medical Reasons (Revised 1990)

3.1 Statutory Provisions - West Virginia Code §17B-2-3 provides that the
t Division of Motor Vehicles shzll not issue any operater's-licernse

chauffeuris-Heanse, or—Rurior--probationary driver’s license to anv person when
the Commissioner of Motor Vehicles has good cause to believe that the operation of
a motor vehicle on the highways of this State by such person would be inimical to
public safety or welfare., West Virginia Code §17B-3-6 authorizes the deparfmremt
division to suspend the driver's license of an-operator--chauffeurs;-or-jumnier
Trobetionary-operator anv persch without preliminary hearing upcn a showing by
its records or other sufficient evidence that the licensee is incompetent to drive a2
motor wvehicle.

In view of these statutory provisions, an~operstorisy-chaunffeur-sy-or-funior

probatienary a driver's license will not be issued to or renewed for any person
when the Commissioner dJdetermines that the person is incompetent to drive a motor
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vehicle, or when the Commissione? has good cause to believe that the operation of
a motor vehicle on the highways of this Stafe by the person would be inimical to
public safety or welfare, unless the application for the license is accompanied by
a letter-of explanation in such detail as the Commissioner may require concerning
the mental or physical condition of the applicant at the time application for license
is made,

3,2 Procedures for Original, Renewzl, or Duplicate Applications for License
- The Commissioner, after reviewing the letter of explanation provided for in
subsection 3.1 of this rule, may:

3.2.1 Approve the zpplicaticn for license;

3.2.2 Approve the application for license, and impose appropriate
restrictions as the applicant's physical or mental condition may require; or

3.2.3 Reguire the applicant to present a Medical Report Form, com-
rleted by a physician of the applicant's choice, licensed in the United States, or
require a report by a Beard Certified Physician in the appropriate medical
specialty for the condition under consideration, or require a Vision Examination
Report Form, completed by an optometrist or ophthalmologist, licensed in the
United States, of the applicant's choice, to the Commissioner for presentation to
the Driver's License Advisorvy Board. The Medical Report Form and Vision
Examination Report Form shall be as provided byv the Commissioner. The
Commissioner, upon receipt of the advice of the Driver's License Advisory Board,
may take the action as indicated in number-+ti}-or-fZr-above subdivisions 3.2.1 or
3.2.2 of this rule, or may refuse the application or order the suspensicn of the
license, R

If 25 application for driver's license, or application for renewal of driver's
license is refused bv the Commissioner because of a2 physical or mental condition,
the applicant shall be notified by certified or registered wail, return receipt
requested and shailb-be is entitled to =z hearing on the refusal by the
Commissioner, - )

Upon receipt, by the applicant or licensee, of the refusal to issue or renew
a driver's license, the applicant shall have ten (10) calendar davs te request, in
writing, from the Commissioner a hearing upon the refusal of the Commissioner to
either issue or renew az license., Swuch The written request must be filed with the
- Commissioner in person or bv registered or certified mail, within ten days after
receipt of a2 copy of the order of refusal or suspension. The hearing shall be
before the Commissioner or an authorized deputy or agent of the Commissioner.
All of the pertinent provisions of West Virginia Code Shapter-2%A5--Articie-2
§29A-5-1 et seq., ‘shall apply to the hearing. The hearing shall be held as early
as practical in the county where the person resides unless the Commissioner or
the Hearing Examiner and such person agree that the hearing may be held in
some other county. The Commissioner may postpone or continue any hearing at
his discretion or upon application of the licensee for good cause shown.

For the purpose of conducting such hearing, the Commissioner has the power
and authority pursuant to West Virginia Code §17B-3-6 to issue subpoenas and
subpeenas duces tecum which shall be issued in accordance with the provisions of
West Virginia Code §2%A-5-1. = ' -
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The scope c¢f the hearing shall be whether the operation of a2 motor vehicle
orn the public streets and highwavs of th1s“ State by the apphcant would be
inimical to public safety or welfare,

After the hearing and consideration of zil the testimony and evidence in the
case, the Commissioner shall mzske and enter an order afnrmlng, rescinding, or
modifying the earlier order of the Commissionear.

A copy of the order made and entered following the hearing shall be served
upon the licensee or applicant by registered or certified mail, return receipt
regquested, , -

If the Commissioner, after the hearing, does make and enter an order
affirming his or her earlier order of .denial, suspension or nén renewal, the
licensee or applicant shatbbe is entitled to Jud1c1a1 review ag set forth in West
Virginia Code Chapter 29A.,

Upon a showing by its records or other suificient evidence that the licensee
is incompetent to drive a motor vehicle, the Pepartment Division may suspend the
license of an--operator-or-—<cheuffeur licensee without a preliminary hearing
pursuant to West Virginia Code §17B-3-0.

3.3 Procedure for medical examination of licensee - The Pepartment
Division, having good cause to believe that a Heensed-operater-or-—chauffeur
licensee is incompetent, or otherwise not qualified to be licensed, may upon
written notice of at least five days to the licensee require him to submit to 2
medical examination by a physician of the licensee’s choice licensed in the United
States ahd presenit a Medical Report Porm, completed by a2 the physician of-the
appitcants-choices-licensed-fr-thre-United-States, or require a report by a Board
Certified Physiciah in the appropriate medical specialty for the condition under
consideration, or require a Vision Examination Report Form completed by an
optometrist or ophthalmologist, licensed in the United States, of the applicant's
choice, to the Commissioner for presentation to the Driver's License Advisory
Board established in accordance with West Virginiz Code §17B-2Z-7a. The Medical
Report Form and Vision Examination Report Form shall be zs provided by the
Cocmmissioner,

The Commissioner, after reviewing the Medical Report or Vision Examination
Report and the recommendation of the Driver's License Advisory Board, mav:

3.3.1 Determine that the licensee is competent to drive a motor
vehicle;

3,3.2 Determine that the licensee ig competent to drive a motor wvehicle
if certain appropriate restrictions are imposed and impose such restrictions as the
licensee's physical or mental condition may require; or

3.3.3 - Determine that the licensee is incompetent to drive a motor
vehicle, that no appropriate resirictions can be imposed under which the licensee
could competently operate a motor vehicle, and order the suspension of the
license until such time as the licensee is required to submit further information to
determine whether or not he is competent to drive z motor vehicle.

Upon making z determination that the licensee is incompetent to drive a
motor wvehicle, the Commissioner shall immediately make and enter an order
suspending the license, The Pepartment Division, upon suspending a license,
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may, in the event the Commissioner determines that the continued operation of a
motor wvehicle by the licensee presents z chlear and immediate danger to the
licensee and others, require that the license be surrendered to and be retained
by the Pepartment Division until the outcome of any hearing requested or until
the end of the period of the suspension. A copy of. the order shall be
immediately forwarded fc the licensee by registered or certified mail, return
receipt requested., Upon receipt by the amppiteamt licensee of the COrder of
Suspension, the licensee shall have ten (10} days to request, in writing, from the
Commissioner a2 hearing upon the suspension by the Commissioner. Sweh The
written request must be filed with the Commissioner in person or by registered or
certified mail, within ten (10) days afier receipt of a copy of the order of
suspension. The hearing shall be before the Commissioner or an authorized
deputy or agent of the Commissioner., All of the pertinent provisiong of West
Virginia Code Eiapter-29%A~--Article-S~—shal §29A~5-1 et seq. apply to the
hearing., The hearing shall be held in the county where the licensee resides
unless the Commissioner or the Hearing Examiner and sueh the licensee agree that
the hearing may be held in some cther county. Anv such hearing shall be held
as early as practical after the date upon which the Commissioner received the
written request. The Commissioner may postpone or continue any hearing at his
discretion or upon application of the licensee for good cause shown,

A timely request for a hearing may at the discretion of the Commissioner
stay the Order of Suspemnsion.

For the purpose of conducting sueh a hearing, the Commissioner has the
power and authority pursuant to West Virginia Code $17B-3-6 to issue subpcenas
and subpoenas duces tecum which shall be issued in zccordance with the
provisions of West Virginia Code §294-5-1.

The scope of the hearing shall be whether the licensee is competent to
operate a motor vehicle on the public streets and highways of this State,

After the hezring and consideration of all the testimony and evidence in the
case, the Commissioner shall make and enter an Order affirming, rescinding, or
modifying the earlier Order of the Commissioner,

A copv of the Order made and entered fcllowing the hearing shall be served
upon the licensee by registered or certified mail, return receipt requested.

If the Commissioner, after the hearing, does make and enter an order
affirming his earlier Order of Suspension, the licensee shall be entitled to judicial
review as set forth in West Virginia Code Chapter 29A4.

3.4 Standards for Medical or Vision Review
3.4.1 Medical ~ The Driver!s License Advisory Board shall evaluate
each medical case referred to it on an individual basis and make recommendations
to the Commissioner for his or her decision,
3.4.2 Vision - Conventional corrective lenses, including surgical
intraocular implants and contact lenses, wil-Dbe are zacceptable for meeting the

visual acuity requirements for any learner's permit or driver's license, chauffeur's
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Heerses, or—§urder——probationary—3Iicenrse, Special equipment or special lens
arrangements will-mot-te are not considered - conventional for the purpoeses of this
rule. -

Those applicants or licensees who do not satisfy the visual acuity standard
of 20/40 may be required to submit a Vision Examination Report Form, completed
by an optometrist or ophthalmoclogist, licensed in the United States, of the appli-
cant's choice, to the Commissioner for presentation to the Driver's License
Advisory Beard, The Board may consider peripheral vision, depth perception
and color recognition in their recommendation to the Commissicner. Additionally,
the Commissioner may prescribe a traffic environment vision test be administered
to the applicant or licensee by designated officers of the Pepartment Division of
Public Safety.

§91-5-4, Reinstatement of Suspended Registration

4,1 Procedures - Upon suspension of any registration in accordance with
any of the provisions of the West Virginia Motor Vehicle Safety Responsibility
Law, Chapter 17D of the Code, the license or registration plate involved shall be
fortlrwith destroved upon receipt of same bv the Pepariment Division. This .
procedure is necessary because of the limited siorage facilities zvailable to the
Bepartmrent Division and by virtue of the cost which would be involved in
attempting to store such plates. Accordingly, upon reinstatement of any such
registration within the registration period, application must be made for a
duplicate or substitute registration or license plate upon the form prescribed for
such purpeose, and the fee reguired shall--be-that-estrictelred by Wegt Virginia
Code §17A-10-11., ZIf-tlre-regietretion-card -mertainimg -tor—tire-registration--which
was-suspendet—vas- r-ot-re‘tur‘red—-tc—-the Bﬁmtﬂ%mmmrg the-perted-of
suspensiom-—and-surech-appiicant—does et - possess- -3 A - Cardt—at - the- ime--of
refrstaterment-of-thre-suspended-repistrrtiom—the —fee—estapiished- by -szid-~Section
Ir-for—obtxiningy o -duplicate-or-substitute registration - card-shaitwlse- e required,

§91~5-5, Reinstatement of Driving Privileges of Persons Whose
Speratorts— znﬂ--ChauffeurLs Driver's Licenses Were Revoked under Prior
Enactment of §17C~5-2. :

5.1 Procedures - Any person whose operator-a-or-vhauwifetrr's driver's
license has been revoked may apply for restoration of driving privileges at at the
end of the period of revocation or minimum period of revocation as the case may
be. Anvy sueh person whose driving privileges were revoked for a conviction
under West Virginia Code §17C-5-Z prior to it reenactment in 1981 may request in
writing to have such person's driving privileges restored. In addition to filing
proof of financial responsibility as required by West Virginia Cocde Girapter-FrbB5
Article—~4 §17D-4-1 et seq., any sweh person convicted for a subsequent offense
under said West virginia Lode §17C-5-2 within a period of five (5) vears must
also, in light of the former provisions of said West Virginia Code §17C-5-2 obtain
and file with the written request, five letters from five persons in the applicant's
community. FEach of these letters must state that the writer has known the
applicant personally for more than five years; that the applicant has not driven a
motor vehicle during the period of revocation; that in the writer's opinion the
applicant is not likely to repeat the offense for which the license was revoked:
that the public safety does not require that the applicant's license be revoked
any longer; and that the applicant has not, to the knowledge of the writer, been
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addicted to the use of intoxicating beverages or narcotic drugs or used the same
during the preceding five vyears. All hearfhgs upon the written request for
restoration of driving privileges shall be held in accordance with the provisions of
Pepartment Division of Motor Vehicles Rule Seriee-rr-Sectiorr3 91CSR1, 3,

§91-5-6, Suspending a West Virginia Resident's License Upon Conviction
in Another State N o

6.1 Statutory Provisions - West Virginia Cocde §17B-3-3 authorizes the
Commissioner %o suspend a resident's license upon conviction of a fraific offense
in another state jurisdiction.

6.2 Procedures - The Deparément Division shall suspend or revoke the
driving privileges of any resident of this sfafe upon receiving notice of conviction
of for an offense in another jurisdiction, which if committed in this state, would
be grounds for the mandatory suSpension or revocaticn of driving privileges.

If the records of the Pepertmrent Division disclose that a conviction is the
second or subsequent conviction of for the same offense in this or any other
jurisdiction, the BPepawmimrent Division shall suspend or revoke the resident's
driving privileges in the same menner as if the offense had occurred in this
State. ) '

Driving privileges can only be restored after the licensee has complied with
all the provisions of the Motor Vehicle Code and Administrative Regulations in the
same manner that would be required if sweh the licensee had been convicted in
this State. T ' '

§91-5-7, The Point Svstem (Revised 1988)

7.1 Records - West Virginia Code §17B-2-14 reguires that records be kept
in order that an individual record of each licengee showing the convictions of
such licensee be readily ascertainable and available for consideration by the

t Division upon anvy application for renewal of license "and at other
suitable timesT consistent with the provisions of West Virginia Code §17B-3-6(3).
Accordingly, a record keeping system to be known as the Point System and to be

administered by the Driver Improvement Section is hereim established in this rule.

7.2 Offenses - Point Total ~ When anv licensee of the State of West Virginia
is convicted in the State of West Virginia or, pursuant to the provisions of West
Virginia Code §17B-3-3, in any other state jurisdiction, of any of the following
offenses invelving a motor vehicle, which conviction has become final, the offense
and the point total shown opposite such offense will be entered on such licensee's
driver record maintained by the Pepartment Division of Motor Vehicles.

Statute ' ' : Point
Violated = General Description of Offenses ) Value
§17C-5-3, — Reckless Driving 6
§17C-18-1 o S ' C ' '
§17C-4-2, - -Hit and run involving property damage only 46
§17C-18-1 B
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§17C~-6-1 .. Speeding in school zome 6
§17C-12-7,  Passing stopped school bus 6
§17C-18-1 ) o - '

§17C-3-4, Failure to obey stop signs aznd other traffic 3
§17C-12-5, signs and control devices, except failure to ’

§17C-18-1 “obey traffic gt control signals

§17C=-3-5, Failure to obey traffic control signals or 3
§17C~-3-7, traffic light signals

§17C-18-1 - o ,

§17C-7-2, Driving to left side of roadway 3
§17C-7-6, ) o -
§17C~18-1

§17C~6-1, Driving too fast for conditions, failure to keep 3
§17C-18-1 vehicle under control or hazardous driving

§17C-6-1, Speeding in violation of specified or established 6
§17C-6-4, limits where the speed was in excess of 75 m.p.h.,

§17C-18-1 except on highways where established speed limit is
65 m.p.h, and conviction was in excess of 80 m.p.h.

§17C-6~-1, Speeding in violation of specified or established 3
§17C-6-4, limits where the speed was not in excess of 75 m.p.h.
§17C-18-1 ' '

§17C~-9-1, Failure of driver to yield right of way : 3
§17C-9-2, S ' )

§17C~9-3,

§17C-9-4,

§17C-9~3, ' : :

§17C-10-2, T ) -

§17C-12-6, 7 -~ o -

§17C-18-1 | ’ T

§17C-8-2, Improper right-hand and left-hand turns ) ' 2
§17C-8-3, ) : ‘ .
§17C-8-4,
§17C-~18-1

§17C-7-3, Failure of driver of overtaking wehicle to give 3
§17C-~18-1. audible signal, or failure to pass to the left

at 2 safe distance, or driving to the right

before safely clear of the overtaken vehicle,

or failure of the driver of overtaken vehicle

to give way to the right, or driver of overtaken

vehicle increasing speed before being completely

passed by the overtaking wvehicle

§17C~7-5 Passing in face of oncoming traffic : 3

§17C-~18-1
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§17C~7-7, Passing in no-passing zomne 3
§17C-18-1 B g _
§17C~15-1, Operation of vehicle without lighted lamps. 2
§17C-15-2, - or lights when reguired to be lighted
§17C-18-1 . : .
§17C-7-10, Following too closely 3
§17C~18-1 : T -
§17C-14-5, Operation of a vehicle with more than 2
§17C-18-1 three persons in the frent seat
§17C-14-2, - Improper backing 2
§17C-18-1 ' - .
§17C-7-8, Driving wrong way on one-way street, 3
§17C~18~1 highway or roadway -
§17C-8~6, Improper turning movements, or improper 2
§17C-8-8, signals, or no signals
§17C-8-9, ) ' '
§17C-8~10,
§17C-18-1 T . o -
17C All other moving violations 2
{(The above statutory references are to Chapters, Articles and Sections
of the Code of West Virginia, 1931, as amended)

7.2 Traffic Convictions With No Point Value - The abstracts of traffic

convictions outlined below would not be considered a moving violation and
consequently have no point value in the administration of the Driver
Improvement Program:

Convicticns for cperating vehicles on the highways of this or any other
state with defective or improper equipment,

Convictions for operating vehicles on the highways of this or any other
state in violation of the weight, height, length and width provisions of the West
Virginiz Ceode. ,

Cenvictions for operating a vehicle on the highways of this or any other
state with improper registration.

Convictions for operating az vehicle on the highways of this or any other
state with an expired vehicle inspection decal or certificate.

7.4 Traffic Accidents Not Involving Convictions - Although West Virginia
Code §17B-2-14 provides that records be kept on traffic accidents, no points
will be assigned for any traffic accident not involving a conviction; however,
when sufficient points have been accumulated to result in a review of a driver's
record as outlined in Sec. 7.12 of this rule, records on file in the Peparirrent
Division of any accident not involving a conviction may be considered.

Page 8




(Proposad) - ' -
Division of iotor Ve
Tegislative Rule §91-

ehicles
3=7 .
7.5 West-dHrginiz-Brivers- Convicted I -Gther-States Traific Convictions - -
The appropriate num’oer of points indicated in Section 7.2 oi this rule will be
noted on the driver record of any licensee “convicted of anv of the above
offenses i~ v:ol-a-ﬁon—-of--any-mn-rcrp-a-l -dmter——bﬁaw—-cr——crdman-ce—-m—-a:ny
mremricipaiity in West Virginia Circuit, Magistrate or Municipal Court. Consistent
with the provisions in West Virginie Code 31/B-3-3 any licensee of the State of .
West Virginia convicted in any other state or mun1c1pa11ty therein, or in the
District of Columbia, of anv offense described in Section 7.2 of this rule in
violation of anv statute or ordinance of such other state, munzczpahtv or
District of Columbia shall be charged with the appropriate number of points
shown in =atd Section 7.2 of this rule opposite the description of such the
offense, -

7.6 TForfeiture of Bail Or Deposited Collateral - Consistent with the
provisions of West Virginia Code §17B-3-4 requiring the f{furnishing to the
Pepartment Division of certified abstiracts of judgments on convictions, for the
purposes of the point system, a forfeiture of bail or collateral deposited to
secure a licensee's appearance in court, which forfeiture has nct been wvacated,
shaitbe is equivalent to a conviction.

7.7 Points Asgsigned for Same Occurrence - When z licensee is convicted
of two or more offenses arising out of the same occurrence, points will be
zssigned for only one such offense and when there is a difference in the point
values of the offenses, the greater point value will be assigned,

7.8 Revocaticns - West Virginia Code §l7B-3-5 provides that certain
convictions resuit in an automatic revocation, as opposed to suspension, of the
operateris-or-chanffeur's driver license of the person so convicted., Im-as-mrcir-as
v @ v et i — o -ma et - stte-offerses—wil- e noted- -y -the-Depariment-on—+the
driver-record-<dmroived,-~but-mo--points-wHi -be—sssigred—for--such- conrictionrs,
axcent—for-reckless—drivimz -convictioms ~whers-revocation-te-not-mandatory These
convictions are recorded on the licensee’s driver record with no assignment of
points, Reckless driving convictions are assessed poinis unless there-are three
sueh convictions occur within a period of twenty-four months. In these cases,
the licensee shall be subject to the mandatorv revocation in accordance with
West virginia Code §175-3-5(b). When any person 1s convicted in the State of
West Virginia for an ollense for which no point value is assigned but for which
a certified abstract of judgment on such conviction is required and furnished to the
Department Division under the provisions of West Vn‘gmla Code §17B-3-4 such
conviction shall be noted, without point value, on the driver record of the
frdividhzal licensee concerned.

F75--¥arnire-Tetterg-—-The-Pepariment-siait send-a-warning -tetter-to-any
Heerroee —wiroee-vecord - shows —r ~total-of-b--potrrtes~--Fhe-letter —wili-advise-tire
Heetrgsee of-thecomrivtions —recorde o -the Jicensee s —driver record; —wil-remind
the-Heernsee of-the Departmentts-power-oi-suspensionr and-with-urge-the-Heensee
to—mmakeevery-effort-+o-drive-safely-—at-ail-times:

7:16 7.9 Driver Improvement Questionnaire - Any licensee whose record
shows a total of nine (9) to eleven (11) points will be reguested to complete a
Driver Improvement Questionnaire. Thisquestionmaire -wit-be-traiied--4to--tire
heetroees most—recent-drivers—licenge address— o file—witir-the-Department-and
prrsvent—to-the-provistore of-Hest-Virginta-Code H17A—2—15 ~tire -Heensee shall
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e corraidered e -having-eer -given- nottce —uporr —expirztionof-four-dars—from
mailing-~-The -questionnaire -shatl -be-completed -~ full-Ty-the-dicensee—and
submitted-+to- thre-Bepariment-—withimr twenty -davs “fromr—the-<datevi-tire- Zetter,
For—-+ire-purpeses—oi-+his-sectiomr—tire —postareric-or-the-emvelope of-themaiied
grestionnaire -shathserve-as-tihre measure of-compiance —with - the-twernty-day
reguirement; - - -

2713 Fathme-to-Submit-or--Complete—Lurestionmaire —-withimr the—reguired
time-pericd-wil- result-tr-an- order-teinrpg —directed to-the- licensee-to—appear-for
an- interview-with-z-representative-of +heSepartment imtire-diverrsee s cowmrty ~of
residencer——2rt-the——interviews—-tire-driving-record-of—thre-Heensee—wit-be
revieweds-—Failure of-4ire-Jicenmsee—to—apperr—at—this -interview~witirout-good
catsechait-be-gromrds-for-suspensionrof-—the-Keenseers —priviegeto-operate 2
moter—rethicte for = period ot 4ikrivr-days:

#7322 7.10 Accumulation of Twelve or More Points - will resuit in the
BPepaortrment Division undertaking z review of the licensee's drivimg driver
record. This review shall be based cn a consideration of all facts™ and
circumstances including the déving driver record, police reports, accident
reports, and convictions for which no point values were recorded as well as any
other information pertaining to the licensee on file with the Pepartment
Division., After an evaluation of the licensee's drivimg driver record, the

t Division may: 1) advise the licensee that continued wviolation of
traffic laws will result in suspension of the licensee's privilege tc operate 2
motor vehicle, or 2) place the licensee on probation for a pericd not to exceed
one (1) wvear under such conditions as the Pepartment Division feels is
Tecessary for-z-paricd-net-to-exceed-ome—{i—ear, or 3) suspend and/or place
on prebation the licensee's privilege to operate a motor vehicle for a combined
period not to exceed one (1) vear. If it is determined that some action is to be
taken, it shall be because, as specified in West Virginia Code §17B-3-6, the
Department Division has. determined that the licensee has been convicted with
such frecuency of serious offenses against traffic regulations governing the
movement of motor vehicles as to indicate a disrespect for traffic laws and a
disregard for the safety of other persons on the highways or is a habitually
reckless or negligent driver of a motor vehicle.. .

7723 7,11 Length Of Time Points Maintained On Driving Record - The
total number of points, if any, accumulated by anv licensee shall be maintained
on the licensee's driver record for a pericd of two years from the date of the
conviction molsd- ot srem-ncensesis-deiver—rassrd, Thereafter, the points shall
be eliminated but the record of convictions shall remain so that if at any future
time sufficient points are accumulated to cause the Depertment Division to
review the licensee's drivimg driver record, such convictions may be considered
in determining the action, it any, to be taken following such review. The point
totals accumulated by any licensee who, after review, is placed on probation or
whose license is suspended following review, or who whose license is placed or
remains on probation following a hearing, or whose license is or remains
suspended following a hearing, in accordance witn the provisions of Section
2215 7,13 kereof of this rule, shall be eliminated at the expiration of the
suspension and/or probation period. However, the record of convictions shall
remain so that if at any future time sufficient points are accumulated to cause the
Department Division to review the licensee's drivimrg driver record, such
convictions may ce considered in determining any action which may be taken.
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=34 7.12 Effective Starting Time For Periced Of Suspension - The sus-

pension of any eperatoriz-or-chmuffewr!s driver's license under the Driver
Improvement Program skailJdse is effective tén days from the mailing of the
notice of suspension. Eligibility for reinstatement shail will be calculated in
accordance with Department of-Motor—-VehictesRule-Serte=-I6 Rule 91CSRI16,
Eligibility for Reinstatement Following Suspension or Revocation.

735 7.13 Hearings - In accordance with the provisions of West Virginia
Code §17B=3=6, anv licensee whose license is suspended cor placed on probaticn
skatldre is entitled to a hearing., The request for any such hearing shall be
made in accordance with the provisions of Bepeartment cf-Moter-ehicies-—Rules
Seriee-1 91CSR1, Administrative Due Process, and the hearing shall be con-
ducted as provided in said the rule, When a hearing is requested, the Pepart-
wrent Division shall give the licensee notice of the time and place of hearing.
The Hhearing shall be held as early as practical. The Commissioner may
postpone or continue any hearing on his own motion or upon the application of
the licensee for good cause shown. The notice of hearing shall advise the
licensee of the matters to be considered at such hearing. Upon such hearing
the Pepertment Division shall either rescind its order of suspension or
probation or, affirm the suspension or probation of such license. If the
suspension is rescinded, but the Pepertment Division feels that some lesser
action is appropriate, the Peparimrent Division may place the licensee on
probation under conditions established by the Pepartment Division for a period
not to exceed one year from the date of rescission of. the suspension. '

Z:36 7.14 Judicial Review -. Any licensee whose cperators-or-chaunifeur's
driver's license is, or remains, suspended after a hearing held in accordance
with the provisiens of this Section or Bepartment-of-Motor-Yehictes Rule, Sertes
1 21CSRI, or who after such a hearing is placed, or remains, on probation
under conditions established by the Pepartment Division, shalh-te is entitled to
seek judicial review in accordance with the provisions of West Virginia Code
§29A-5-4 and any other remedies provided by law for the review of the action

taken bv the Pepartrrent Division.

7227 7,15 Applying For Reinstatement, Or Relief Of Probaticn - Any
licensee whose license is suspended, or who is placed on probation may at any
time during the period of suspension, or probation request reinstatement of
sueh the suspended license, or to be relieved from such probation. :

Tpon receipt of any request, the Department Division may make any
investigation as-<deemed it considers appropriate and may amend the previous
action.

§91-5-8, Driver Improvement Clinics

8.1 Procedures - Driver Improvement Clinics are conducted at various
times and locations throughout the State. The course, not to exceed fifteen
hours, must be azpproved by the West Virginia Departmrent Division of Motor
Vehicles.  The instructors conducting these clinics must be certified by the
approved organization.

8,2 Points To Be Deducted Upon Successful Completion - Attendance at
any Driver Improvement Clinic musi-ie is voluntary on the part of the licensee;
however, on successful completion of a course, not to exceed fifteen hours,
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three points will be deducted from the total peints shown on the driver record
of the licensee. The privilege of deducting-points for completing a course will
be permitied one-+ime—-only once during any five vear period, and only if the
licensee has eleven (11} points or less, and has no outstanding violations which
would place the licensee over the eleven (11) point level, No points will be
deducted from any licensee's record who-mey-have when the licensee has
attended and received a certificate from a clinic prior fo accumulating any
points on the-Heewsee's hiz or her dwvivime driver record.

A certificate must be presented from The Mstructor of the clinic to the
Drepartment Division of Motor Vehicles, showing that the course has been
completed by the licensee before the points can be removed from the record.

Although three points will be subtracted from the driver record, the
record of all convictions invelving motor vehicles will remain so that if at any
future time sufficient points are accumulated tc cause the PDepariément Division
to require another review, the conviction for which the peints were eliminated
may be considered along with all other convictions of record in the Pepartment
Division in determining the action, if any, to be taken following such review.

8.2 " Professional Truck Driver Course - In order to remove pointg that
have been assessed against a licensee wno nolds a valid commercial driver's
Lcenge, the licensee must successiully complete the Professional lruck Driver
Course. All requirements outlined In Sections .1 and 3.2 oi this rule will
apply to the Professional Truck Driver Course.

§21-8-9, Procedures For Medical And Driving Re-Examination Of Licensed
Drivers

9.1 Statutory Provisions - In accordance with West Virginia Code
§17B-3-7, the Department Division of Motor Vehicles may require 2
re-examination of a licensed eopwrator-sr-chauffeur driver.

The Pepertment Division, having good cause to believe that a licensed
operator-orchauffeur driver is incompetent or otherwise not qualified to be
licensed, may upon written notice of at least five days require the licensee to
submit to am vision, written and driving examination by the Division of Public
Safety. Upon the conclusion of the examination, the Bepawrtment Division shall
Take action a2s may be approprizte and may suspend or revoke the license of
such person or mav issue a license subject to restricticns as provided under
West Virginia Code §17B-2-10. Refusal or neglect of the licensee to submit to
the examination shall be grounds for suspension or revocation of the license.

§,2 Procedures — The Division of Motor Vehicles shall mail the notice of
re-examination to-the-licensee-shalFe-maides to the licensee's most recent
driver license address on file with the Department Division of-Motor-ifehicles
and shall be mailed by certified or registered letter. 1he notice shall contain
the time and place designated for the re-examination and, also, shall contain 2
brief explanation that z suspension or revocation may be imposed for failure to
appear and submit to the re-examination as directed by said the notice.

The re-examination shazfl administered bv the Division of Public Safety
consists of three parts. The Iirst part covering physical qualifications snazl
consists of a vision test and color blindness test and an inquiry into any
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physical disability. In addition to the physical gqualifications, the examining
officer shalltre-required-to conducts a personal interview with the licensee.

The second part of the re-examination shail consists of a written test
composed of guestions of equal value. A minimum of 70% of the questions
covering motor vehicles laws, rules of the road, highway warnings, traffic
signs and signally devices correctly answered wili-be is required to pass the
re-examination., <The written test may be administered verbally if the licensee is
determined by the examiner to be illiterate.

The veference document for the material on the test shatl--come-from is the
official Driver's Handbook as prescribed by the Commissioner of the Department
Division of Motor Vehicles.

The third part of the re-examination shatt-re is the driving test that is
given to new applicants applying for driver's licenses in this state. A passing
score shall be the same as required for new applicants. The driving test shall
not be given if the licensee fails to meet the minimum physical standards as set
forth by the Commissioner of the Pepartment Division of Motor Vehicles,

If the licensee fails the re-examination, the license will be suspended
indefinitely upon notice from the BPepertment Division of Motor Vehicles. The
notice shall be sent by certified or registered mall and the suspension shaitte
is effective four days after the date of the suspension order. o
- The licerisée shail-notde is not eligible for a second re-examination until
the expiration of thirty days from the date the license was surrendered to this
the BDepertment Division. The licensee must make a request, by letter or in
person, to the Department Division of Motor Vehicles, for the opportunity to
take subsequent re-examinations. -

If a licensee fails a second re-examination, the licensee wiH-wnrot-be is not
eligible for a re-examination until sixty days have expired from the date of the
previous re-examination. If a licensee fails 2 third re-examination, the licensee
wil is not be eligible for the fourth re-examination until six months have
elapsed. TFailure of four consecutive re-examinations shafl-e is grounds for
permanent revocation and the licensee will not be eligible for additional testing
until one vear from the last re-examination date.

If the licensee fails to pass the re-examination because of failure to meet
the visual gqualifications, no further examination shall be granted until adequate
evidence of visual improvement has been submitted.

Upon showing of good cause the Bepertment Division may regquest any
licensee to submit 2 medical report of a2 recent medical examination. The report
must be submitted on forms prescribed by the Commissioner of the Division of
Motor Vehicles in accordance with Section 3 of this rule.

After review of the submitted medical report, the Commissioner shall
determine whether or not the license should be suspended in accordance with
the provisions West Virginia Code §17B-3-7,

If the driver's license is suspended because of a physical conditicn and a
satisfactory medical report is subsequently submitted, the Commissioner may

Page 13




{Proposed!
Division of hMotor Vehicles
Legislative Rule §91-5-9

reguire the licensee to submit to a re-examination of the licensee's driving
ability before the driver's license is reinstated. .

Refusal or neglect of the licensee to submit to such a driver re-exami-
nation or physical examination, or both, reguested in accordance with the
provisions of West Virginia Code §17B-3-7, shall-be is grounds for suspension
or revocation. of the driver's license. -

§91-5-10 Suspension or Revocation Following Notice of Returned Check

10.1 Statutory Provisions - West Virginia Code §17A-2-16 authorizes the
Peparsrrent Division to suspend or revoke any and all registration cards,
permits, eperaforss-and-cihauifenr driver's licenses and registration plates
issued to the persecn, firm or corporation by whom or on whose account any
such-feeor-tax required fees shall have been determined to remain unpaid after ..
such reasonable Tnotice and demand. West Virginia Code §17A-2-23 authorizes
the Pepertment Division to apply a penalty fee in addition fo any other penalty
imposed by the West vVirginia Code. In accordance with the provisions of West
Virginia Code §17A-3-4, any registration paid for by a check waich is returned
Tor insufficient funds shall te suspended withouf prior notice. The notice and
demand procedures in tuese rules do not apply to vehicie registration

susBensions.

10.2 Determination of Unpaid Fee or Tax - Upon receipt of any check
returned %o the Department Division unpaid for any reason, the Pepariment
Division shall deem consider swcir—<es-or-+ax the reguired fee unpaid. If after
reasonable notice the fee or tax remains unpald, the repartment Division shall
suspend and/or revoke any-and-ail-repistrationr-cards;-permitss-operators—and
charffeure--Heense—amd-registrationr-plztes-issuned-+o -the-persom; - firm-or
corpeoration—inacsordancewith-West-Firgimia—Gode-§r7A—2—1% the document paid
for with such check,

10.3 Reasonable Notice and Demand - Upon the PBepariment's Division's
receipt of a check or checks which are returned unpaid for any reason By the
meteewle check writer's financizl institution, the Division shall mail a proposed
notice of suspension or revocation to the maker of.the check and the licensee or
Tegistrant, iif different from the check maker, shail-be-mailed-a--motice-—of
preoposed suspension-or-revocatienr, Said The notice of proposed suspension or
revocation shall give the check maker ten (10) days to redeem the face amount
of the check and pay anvy penaliy fees.

10.4 Susperision or Revocation - If after ten (10} days, the account
remains unpaid, the proposed suspension or revocation of any -amrd-zH licenses
or registrations shailrecome is effective, The licensee or registrant has ten
(10) days to surrender the suspended or revoked licenses or registrations to

the Beparirent Division,

10,5 Failure to Surrender Documents - In accordance with the provisions
of West Virginia Code §17A-9-7 and §17B-3-9, the Deperitment Division shall
notify the Superintendent of Public Safety to secure possession ol such
doeunremts anv license or registration which the licensee has fziled to surrender
and return same to the Depawstment Division. ) '
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10.6 Administrative Hearing - Upon the written request of the licensee or
registrant within ten {10) days of the date of weailing of the notice of proposed
suspension, or revocation the Commissioner will afford the licensee or registrant
the opportunity for an administrative hearing The scope of the hearing shail
be is limited to whether or not the fec—or—-fa:-: reauired fees In question has
have been paid to the Pepartmrent Division. The Commissioner may postpone or
confinue anv hearing on his own mofion or upon the application of the licensee
for good cause shown, '

10,7 Penalty and Reinstatement Fee - The provisions of West Virginia
Code §17A-2-23 provides for a penzlty fee for any returned checks, The
provisions of West Virginia Code §17A-9-7 and §17B-3-9 provide for a re-
instatement fee of suspended or revoked licenses and registrations. The
provisions of West Virginia Code §17A-9-7 and §17B-3-9 alsc provide for an
additional serve order fee if the Deparitment Division of Public Safety is ordered
to secure. the suspended or revoked licenses or regisirations.

10.8 _Payment - Payment of all fees required under the provisions of these
rules shall be by certified check, money order or cash,

§91-5-11 Suspension Under Nonresident Violator Compact

11,1 Statutory Provisions ~ West Virginia Code §17B-1C-1 authorizes this
State's entry into the Nonresident Violator Compact. In accordance with these
provisions each compact member state agrees to allow motorisis to accept 2
traffic citation for. certain violations and proceed without delay and without the,
posting of bond or payment of fine regardless of whether the motorist is a
resident of the jurisdiction in which the citation was issued.

11.2 Failure to Complv - Under the provisions of the Nonresident Violater
Compact, each member state is reguired to suspend the operating privileges of
its drivers who fail to comply with the terms of certain citations issued by
other compact states.

11,3 Notification - Upon notification of noncompliance with a traffic
citation from another compact state, the licensee is sent a proposed order of
suspension to the licensee's address of record by certified mail, return receipt
requested. The proposed-crder--of- -s«.rspensm —sheH-drrdicate-that-—the
B-ewarém-ent Division must receive proof of .compliance with the terms of the
citation within forty-five (45) davys.

11.4 Proof of Compliance with the Terms of the Citation - Proof of
compliance sh=ail means certification irom the out oI state court having
jurisdiction that the fine and court costs have been fully satisfied or a
certification from the court showing the citation was dismissed, or the licensee
adjudicated not guilty. Proof of compliance shail does not mean person
representatzon, or copies of money orders, personal checks, or certified
checks.

11.5 _Failure to Respond = .If the Depertment Division does not receive
proof of compliance within the required forty-five (45) davys, the licensee's
privilege to operate a motor vehicle will be suspended until such time as proof
of compliance with the terms of the citation is received. If the licensee does
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not surrender the license to the DTepartnrent Division of Motor Vehicles within
ten (10) days of the effective date of suspefision, the BPepartment Division shall
order the Bepmrtment Division of Public Safety to secure sw=ch the license in
accordance with West Virginia Code §17B-3-9, -

11.46 Administrative Hearing - Upon the written request of the licensee
within ten (10) days of receipt of the proposed order of suspension, the
Commissioner will afford the licensee the opportunity for an adminisirative
hearing., The scope of the hearing shetF-e is whether or not the person
having a license suspended is the person toc whom the citation was issued.

11.7 Reinstatement - Subsequent to the suspension of driving privileges
for failure to comply with the terms of a citation from a compact member state,
penalty fees under the provisions of West Virginia Code §17A-3-9 shall apply.
Pavment of these fees, in addition to compliance with the ferms of the citation
in accordance with Section 11,4 of these rules to the satisfaction of the out of
state court is required prior to reinstatement of a suspended driver's license.

21-5-12 “Suspension or Denial of License Under Student Attendance Law

12,1 Statutory Provisions - In accordance with the provisions of West
Virginia Code 3.17B-3-6{l0) and BI8-8-11, the Division of Motor Vehicles shall
dény a2 driver's license or instruction permit or suspend a driver license
previously issued to any person under the age of eighteen who cannct present:

12,1,1 Certificate of graduation issued to the person from a
secondary high schcol or a general education development certificate.

12.1,2 Documents that the person is enrolled and making satisfactory
progress towards a high school diploma or a general ecucation development
certiiicate. : :

12,1.3 ~ Certification from the attendance director or chief
administrafor of the county that the person is excused irom the requirements of
§18-8-11, . ~

12,2 Notification - - Upon notification that a person under the age oi
eighteen vears has failed to comply with West Virginia Code 318-8-11, the
Division of Motor vehicles wil. check to determine il the person is licensed. If
the person 15 licensed, the Division snall send a notice ol SuspDension_ by
ceriified mall to the licensee's address of record, return receipt reguested.
The notice of suspension snall inform the licensee that his or her license will be
suspended thirtv (30, days after the date upon whnich the letter was mailed
un.ess ihe licensee can Snow documentation of compiiance with west Virginia
Code §18-8-11 prior to the date of suspension. Lhe notice shall also advise the
licensee that he or sne 1is entitled to a hearing before the county
superiniendent of_ schools or his_designate, or befcre the appropriate private
school official concerning whether or not the licensees withdrawal from school
was due fo circums:iances beyond tne control of the licensee maxing the licensee
eligitle for a waiver Irom ihe provisions of West Virginia Code §18-8-1.,

12.3 Administrative Hearing - Upon written request of the licensee within
ten (T0] davs of receipt of the notice ol suspension, the commissicner will
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afford the licensee the copportunity of an administrative hearing. The scope of
The Nearing 1s to cetermine 1I the licensee is” under the age of eignhteen and has
been properlv reported to the Division of Motor Vehicles.

12.4 Reinstatement - A licensee whese license has been suspended under
West Virginia GCode 51/B-3-5, pursuant to wWest Virginia Code 3ls-&-ll, shall
have his or her license reinstated after paying all applicable fees and upon
showing that he or she nas

12,.4,1 Reached the age of eighteen.

12,4.2 Certificate of graduation issued to the person from a
secondary high school or a_ general education development certificate.

12.4,3 Documents that the person is enrolled and making satisfactory
progress towards a high school diploma or a general education development
certificate. ] R

12.4.4 ~Certification from the attendance director or chief
administralor of the county that ihe person is excused from the requirements of
§18-8-11,

12.5 Issuance of 2 license to applicants under eighteen - Any applicant
for a driver's license or .earner's permit wno is under the age of eighteen
vYears shall provide documentation of compliance with West Virginia (Lode
§I8-8-11 to the Division of Motor venhicles in order tc obizin a license or
permit., LDocumentation includes wverification of enrollment from the public or
private school in the form of written notice from the head of the school.
During those months when school 15 not in session, a2 copy oI the licensee's
latest report card is proof of compliance if such repor:t card was the last one
issued for the previous school vear.

§91-5-13 Suspension Under Resident Viclator Program

13.1 Statutory Provisions - West Virginia Code §17B-3-3(a) authorizes the
Divisfon to suspend the driver's license of any person upon recelpt of
Totification irom a Magistrate or Municipal Court of this State that tne licensee
Rac either failed fo 2ppear i court when chnarged with a motor vehicle violation
originating from Chapters l7A, 17B, 17C, 17D, or 17E of the West Virginia
Tode or nas fziled to pavy all fines assessed as a result of being convicied.

13,2 Notification - Upen notification of noncompliance with the terms of the
citation irom 2 Magistrate or Municipal Courf, the Division shall send the
Ticencee an order of suspension to the address of record by certified mail,
return receipt requested, .ne order of suspension shnall indicate that the
IIcensee's privilege to operate a motor vehicle is suspendec until proor of
compliance is shown and all applicable fees are paid.

13,3 Proof of Compliance - Proof of compliance means certification from the
court in the form of a receipt which shows that the Iine and court costs nave
Deen satistied, or =z letter from tne magistrate or municipal court which
Indicates that the reguirements oi the citation have been met. FProol ol
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compliance does not mean persconal representation, copies of monev orders,
personal cnecks, or certifiea checks, -

13.4 Feilure to Respond ~ If the Division does not receive proof of
compliance, the licensee's priviiege io operate a moior venicle will remain
suspended until such time as prool of compliance with the terms of the citation
is received from the licensee, and the appropriate fees are paid. If the
licensee coes not surrencder the license to the Division within ten (l0) days of
the effective date of suspensicn, the Division shall order tae Division of Public
Safetv to secure such license in accordance with West Virginia Code §17B-3-9,

13.5 Administrative Hearing - Upon the written request of the licensee
within ten (l0) davs of receipt of the proposed order of suspension, the
Commissioner will afford the licensee the opportunity for an administrative
Tlearing, The scope of the hearing is whether or not the person having a
license suspended is the same person to whom the citation was issued.

13.6 Reinstatement — Subseguent tc the suspension of a driver's license for
failure to comply with the terms of the citation, penaltv fees under the
provisions of West Virginia Code §17A-3-19 apply, Payment of these fees, in
additicn to proof of compliance with the citation 1s required prior %o
reinstatement of a suspended driver's license.

§91-5-14 Driving Under the Influence; Administrative Hearings (Effective 1984)
14,1 Application and Enforcement

14,1.1 ~ Application - Shese-tegisiative-vrules-apply This section
applies to hearings requested by persons whose license or privilege tc operate a
motor vehicle has been revoked pursuant to an offense described in Shapter
&-r@-—-Ar*trd-c--J-;--and——:-%—-of—-the Sode West V:rc'lma §17C-5-1 et seq., and
§17C-5A-1 et seq.

14,1,2 Enforcement - Enforcement of these legislative rules is vested
with the Commissioner of the Division of Motor Vehicles or the Commissioner's
lawful designee. ) '

14,2 Definitions -~ The f{foliowing definitions shall apply in the
interpretation and enforcement of these-tegisiative-rutes this section.

14,2,1 Arresting Officer - Means any law enforcement officer as
described in West- Virginia Code §17C-3-4.

14.2,2 Code - Means the Code of West Virginia of 1931, as amended,

14,2.3 Commissioner - Means the executive officer of the Pepartment
Division of Motor Vehicles appointed by the Governor pursuant to West Virginia
Code §17A-2-2, or the Commissioner's lawful designee.

14,2,4 Hearing ~ Means the administrative procedures conducted by

the Commissicner pursuant to Shapter-17E-2and-Chapter--29A-of-the-Sode West
Virginia Code §17C-5A-1 et seq. and §2%9A-35-1 et seq. and these-legislafive

rutes this section as appliec to contested cases arising out of the enforcement
of oL .- Sl _ g .
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administrative revocations imposed under the provisions of Thepter-Fre-of-the
Sode West Virginia Code 17C-5A-1 et seq. 7

14,3 Chellenge of the Secondary Chemical Test

14,2,1 |Notification - Any person reguesting a hearing under the
provisions of West Virginia Code §17C-5A-2 and who intends to chzallenge the
results of any secondary chemical test of blood, breath or. urine, or intends to
cross—examine ihe individual or individuals who administered the teszt or
performed the chemical analysis, shall notify the Commissioner of his or her
intent, Swuch The notification must be submitted in writing. either in person or
bv mail to _the Commissioner in Charleston, West Virginia, at least ten days
priocr to the hearing date,

14,3,2 Admisgibility - Failure to comply with the notice requirements
of Section 458% 14.3.1 of this rule shall means that the results of the secondary
test, if anvy, will be admissible as though the person and the Commissioner had
stipulated the admissibility of suelr-evidence the results of the test.

14,3.3 .Exceptions - The provisions of 4792 Section 14,3,2 of this
rule shall not be invoked in the case of a person who is not represented by
counsel unless the communication from the Commissioner to the person
establishing a time and place for hearing also informed the person of the
consequences of. his failure to timely notify the Commissioner pursuant to
Section 479% 14,3,1 of this rule.

14,4 - Regquest for Hearing

14, 4,1 Initial Notice of Procedures - The order of revocation shall
also include: o i

a. A statement of the issues invelved. In accordance with the provisions
of West Virginia Code §17C-3A-la upon receipt of a notice of conviction the oniy
issue to be considered if a hearmg is regquesied 1s whether or not the person
named In the order of revocation 1s the same person named in the transcript of
the conviction.

b. A statement that a request for hearing must be made as prescribed in
Section 5¢82 14.4,2 of this rule.

¢c. A statement that the Commissione? must be nctified if there is an
intent to challenge the results or operation of the secendary chemical test as
prescribed
in Section 4 14,3.1 of this rule.

d., A statement of the costs associated with the hearing which may be
incurred, as prescribed in Seetienr~8 14,7 of this rule.

14.4,2 Regquest For Hearing - A request for hearing must be
submitted in writing to the Commissioner in Charleston, West Virginia, either in
person or by registered or certified mail, return receipt requested. The
request must be made within ten days from the date on which the order of
revocation's mail receipt was signed., However, in cases where the registered
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or certified mail is not signed for, the provisions of West Virginia Code
§i7A-2-19 shail applv. If the person requesting the hearing intends to _
challenge the results or operation of the secdndary chemical test, notice of such
action must be made_as prescribed in Section 4 1%.7 of this rule.

14,4,3 Netice of Hearing - The nctice of hearing shall be sent to the
person requesting the hearing by registered or certified mail, return receipt
requested, '

The notice shall contain:
a. A statement of the date, time, and location of the hearing.
b, A statement of the issues involved.

c, A statement as to the consequences of failing to appear at the
prescribed date, time and place of the hearing.

d. A statement a3 to the consequences of failing to timely notify the
Commissioner of his the licensee's intention to challenge the results or operation
of the secondary chemical test pursuant the notice requirements of Section 4

14,3 of this rule.

14,4,4 Failure of Person Reguesting Hearing to Appear - The failure
of a person requesting a hearing to appear without first obtaining a continuance
pursuant to Sections S5+8%-er—2=87 14.4.5 or 14.4,7 of this rule shall result in
an automatic reinstatement of the revocation and assessment of the costs
outlined in Section 8 14.7 of this rule.

14.4,5 Failure of Arresting Officer to Appear =~ The failure of the
arresting officer to appear without first cobtaining a2 continuance pursuant to
Sections S796é-or-2+87 14,4.6 or 14,4,7 of this rule shall result in an immediate
dismisgal of the administrative revocation imposed under the provisions of
Chrapter-FrE-of-the-Gode West Virginia Code 17C-5A-1 et seg. Provided, that
if the arresting officer encounters an emergency situation requiring his or ner
services enroute to a2 hearing, the nonappearance shall not resuit in a dismissal
if the arresting officer or his agency notifies the hearing examiner no later
then 15 minutes after the scheduled start of the hearing., Upon his notification,
the hearing examiner shall either delay the start of the hearing or posipone the
hearing. - - -

14.4.6 Request for Continuance - The arresting officer or the person
requesting 2z hearing mayv be granted a continuance of a scheduled hearing.
The regquest for continuznce shall be in writing, a2nd must be received by the
Director of the Safetvy and Enforcement Pivisiom of the Pepsrtment Division of
Motor Vehicles at least five davs prior to the scheduled hearing date.
Requests will be granted if good cause is shown. Good cause shall include
such reasons as sericus illness, medical appointments, court appearances, or
religious holidavs of either parity. In no case may either party be granted
more than two continuances.

14,2.7 Continuance on the Motion of the Commissioner - The
Commissioner may postpone or continue a hearing on his or her own motion.
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The motion shall . be for good cause including, but not limited to docket
management, availability of hearing examiners or.other essential personnel, or
mechanical failure of essential equipment, le recording equipment, file storage
equipment etc., lhe Commigsioner may also grant a contmuaﬂ.ce on less than five
days notice to either party in the circumstances of unexpected personal
emergencies of the attorney, licensee, arrestiing officer or kev witnesses. A
contznuance for a personal emergency Is not a continuance under the provisions
of Sectien 14,4,6 of this rule.

14,5 Hearing Procedures

14.5.1 Representatives - A person requesting z hearing as well as
the arresting officer may be represented by an attorney, licensed to practice
law in the United States.

14,5,2 Evidence - The provisions of West Virginia Code §29A-5-2
=hall apply to guestions concerning evidence.

14.5.3 Hearing Officer - The hearlng officer shail-lrave has the
powers enumerated in West Virginia Code §29A-5-1 as well as those granted in
these legislative rules.

14.5.4 Presentation of Evidence and Cross Examination -
a, The arresting officer carries the burden of proof and therefore, has
the initial opportunity to present evidence.

b. The persen ?equestmg the hearing shailt-lvave has the right to cross
examine the arresting officer or zny addltmnal witness presented by the
arresting officer, unless such cross examination is precluded by the Code or
these Leglslatwe Rules.

c. Following the submission of evidence and cross examination, if any, of
the arresting officer or witnesses presented by the arresting officer, the
person reguesting the hearing shall then be given an opportunity to present
evidence.

d. The arresting officer shall have the right to cross examine any persomn
who gives testimony.

e. Following the presentation of z2ll evidence, each pariy shail have the
right to offer closing arguments. '

14.5.5 Continuation and Adjournment - A hearing in progress may be
continued from omne day to another or adjourned to a later date by the hearing
officer.

4,6 Transcription of Reported Testimony and Evidence

14,6.1 Content of Transcript - All testimony, evidence, arguments,
and rulings on the admissibility of testimony and evidence shall be reported by
stenographic notes and characters or by mechanized means.

14.6.2 TRequest for Transcript - Upon written request, all materials
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shall be transcrihed, and a copy furnished tc the person requesting the
hearing at his or her own expense. The Cotumissioner shall collect a fee of Cne
Dollar and Fifty Cents for each page transcribed.

14.7 Assessment of Costs

14,7,1 Décket Fee -~ A docket fee of Ten Dcllars shall be assessed
against the person requesting a hezring, _

14,7.2 Witness Fees - A fee of Fifteen Dollars per witness and
Fifteen Cents per. mile for each mile necessarily traveled to and from the place
of the hearing shall be assessed against the person requesting the hearing for
sach witness, . ,,,

14,7.3 Payment of Fees - Any person filing a reguest for a hearing
who fails to have the Commissioner's order of revocation rescinded or modified
to a lesser period of revocation shzll be assessed the fees prescribed in 8:82
amet—&482 Section 14.7.1 or 14.7.2 of this rule. Payment of these fees if
applicable shall be one of the criteria to be met before reinstatement of a
license or privilege to operate a motor vehicle can be completed.

14,8 Subpoenas

In accordance with the provisions of West Virginia Code §17C-5A-2 and
§17TA-2-18 which authorize the Commissioner to Issue subpoenas or subpoenas
duces tecum, the Commissioner shaiktrave Eg_s_ the authority to issue subpoenas
or subpoenas duces tecum pursuant to West Virginia Code §29A-5-1b.

14,9 Orders or Decisions

14.9.1 " Findings of Fact and Conclusions of Law =~ shall be made
pursuant to Ciremter-Z3A--ard-Chapter-176 of -thre-GCode West Virginia Code
§17C-5A-1 et seq. and §29A-5-1 et seq.

14.9,2 Final Order - Everv final order entered bv the Commissioner
shall be made pursuant to Shepter-%A-and-Girapter-170-of—the-Code West
Virginia Code §17C~-5A-1 et seq. and §29A-5-1 et. segq.
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Persons/Organizations notified of Public Comment Period

Lieutenant Herb Richarson, Director
Commissioner on Drunk Driving

725 Jefferson Road

South Charleston, WV 25309

WV Sheriff's Association
Paula Crawford

116 Smith Street, Room 313
Charleston, WV 25301

James Albert .
Criminal Justice and Highway Safety
Building 1, Room MO146

Capitol Complex

Capitol Press Service
MB 46 B S
State Capitel Complex

MADD

Madd of Kanawha County

415 D Street

Seuth Charlesten, WV 25303

Bob Stanley

WV Motor Truck Association
2005 Quarrier Street
Charleston, WV 23311

Bob Hatfield : -
Public Service Commission
210 Brooks Street
Charlesten, WV 25301

Dan Blackwocd

Divisicn of Highwavs

Weight Enforcement Division
Building 5, Capltcl Complex

WV Trial Lawvers Asscociation
1018 Kanawha Boulevard
Charleston, WV 25311

State Superintendent of Education
State Capitol Complex
Charleston, WV 25305 . _

Chuck Mosas, President
Fraternal Order of Police
P. 0. Box 606
Favetteville, WV 25840

John F. Bennett, Executive Director
West Virginia Safety Council

1250 4th Avenue

Charlesten, WV 25312

West Virginiz Troopers Association
210 Chesapeake Avenue
Charleston, WV 25311

Colenel J. R. Buckalew
Superintendent of Public Safety
725 Jefferson Reoad

Sguth Charleston, WV 25308

West Virginia Prosecuting Attorneys Assoc.
Alex Ross

TUpshire County

40 West Main Street

Buckhannon, WV 26201

Andrew Tarr
Assistant Attorney Gemeral
West Wing, Room 435

WV State Bar Assocciatien
200€& Ranawha Boulevard, East
Charleston, WV 25311




GASTON CAPERTON

Page 8, Section 7.2, strike £ insert
20, Section 14.4.5, add language related teo arresting officer missing a

CHANGES

DEPARTMENT OF TRANSPORTATION JANE L. CLINE
DIVISION OF MOTOR VERICLES Commissioner

CAPITOL COMPLEX, BUILDING 3
CHARLESTON, WEST VIRGINIA
25317

91CSR5 (1991-92 Revisiomns)

TC. ROLE PRIOR TC FILING OF AGENCY APPROVED RULE

1, Secticn 1.2, strike $3#B~2-F, incorrect code reference.

6, Section 7.2, strike & insert

{Hit and Run).

6
8, Section 7.2, strike 2 insert E_(Followimg too closely).
3

(Driving Wrong Way).

hearing as a result of encountering an emergency situation enroute to a

GRAMMATICAL CORRECTTIONS

6, Section 7.2, strike stete insert jurisdiction.

Govemor
ARTHUR L. GLEASON, JR.
Secretary
1, Page
2. Page
3. Page
4.
3. Page
hearing.
1, Page
2. Page 1C,
3. Page 11,
&, Page 11,
5. Page'll,
. 6. Page 12,
7. Page 12,
8. DPage I3,
9. Page 14,
10, Page 13,
11, Page 17,
12, 7Page 17,
13, Page 18,
14, Page 19,

Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

7.11, strike memeof insert of this rule.
7.12, strike sheii-»e insert is.

7.12, strike sheii: insert will.

7.12, insert the.

8.2, insert driver.

9.2, strike ef-Meiem-Fehieles.

9,2, strike €hkis insert the.

10,2, strike deem insert consider.

10,7, strike the = in provides.

12.3, Insert or permit. ]

12.5, strike will-suffiee-as insert is.
13.5, substitute is for shall be.
14.3.2, strike ohell insert am s on meang,

COvoo X U

Jane L. Cline
Commissioner
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Summary of Public Comments Received and Response
(1991-92 Revisions)

1. Norma and Lester Levy

A, Expressed opinjon that there were toc manv continuances granted in
DUI hearings., No suggested changes.,

2. Mothers Against Drunk Driving -~ WV State Offices

A, Supports limiting the number of continuances granted in DUI hearings.
B, Expressed opinion that DMV use Nolo Contendre pleas for automatic
license revocation for DUI.

RESPONSE - West Virginia Code §17C-54-la(e) states "For the purposes of
this Section, a perscn is convicted when such person enters az plea of guilty or is
found guilty by a court or jury." The House passed wversions of the bhill
(HB2349) included the nolo contendre pleas as a basis for automatic license
revocation without hearing. The nolo contendre plea was deleted from the final
legislation. The Division cannot supersede the Code or legislative intent by a
rule, i )

3. West Virgiria Safetv Council - Jack Bennet

A, Supports change to Driver Improvement Clinic procedures which allows
the course to be taken more than cnce for point reduction purposes and
establishes a separate course for commercial drivers, No suggested changes.

4. Division of Public Safety - Colonel J. R. Buckalew, Superintendent, West
Virginia State Police,

A, Suggested changing the point value assessed for three violations.

1, Hit and run; from 4 points to 6 points.
2. Following too closely; from 2 points to 3 points.
3, Driving wrong way on one way street; from 2 points to 3 points.

RESPONSE - The Division agrees with the recommendations of the State
Police, Hit and Run is a serious offense which deserves more than ¢ points.
The other two viclations are moving violations which should have the same point
value as other moving vioiations, These changes have been made to the rule,
(Section 7,2, pages 6 and 8.) '




B. Suggested deleting 1. 3.3 and adovting a form letter advising of
consequences of failure to notify Commissioner of intent to challencre the
breathalyzer, . o
RESPONSE - DMV already notifies each persoen in writing of the

consequences. The section should remain as a part of the rule.

C. Suggested amending 14.4.5 and 14.4.6 to provide for emergencies which
may arise enroute to hearing which prevents the arresting officer from attending -

the hearing.

RESPONSE - The Division agrees that language should be inserted to provide
for continuance in emergency situations. An arresting oificer on the road to
appear for a hearing has a responsibility io siop and render aid or investigate
accidents or situations which may occur in his presence. This suggestion has
been implemented on page 20, Section 14.4.5. Such "in line of duty emergency’
would not have to be mcluded in 14.4. 5 as the chancre is being made to Section
14,4,5, S

D. Questioned Section 14.4.7 as being too vague,

RESPO\ISE - The Division of Public Safety withdrew this comment after
reviewing the rules with the Commissioner.

SWEA(E

Jane L, Ulne
Commissioner

/mib
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ttention: Steven 0O, Dales . L~ oeeier OF £73T VIRGRUA
Bldg 3, Room 113, Capitol Gomplex - S;W'*;:} ETﬁE‘

Charleston, WV 2537

Reference: Title Number S1iCSR5
DUI Hearing Procedures

Date : August 1, 1SS1

Piease, I beg you, crack down on the DUIL in evEIXy way possiblel

For over & year now my husband and I have listened to DUL cases -
both at the Department of Motor Vehicles several times and almost
all day every Friday at the Magistrate level monitoring DUI cases.

THEERE ARE DEFINITELY T00 MANY CONTINUANCES USED UNDER THm CURRENT
DIVIV I:.Aw Q

I am sure there must be exceptions but I am also posgitive the
continuances are used by the lawyers waltlng for a +time the
arresting officer cannot appear.

Worx;ng with Mothers Against Drunk Driving has opened our eyes
to the system with which West Virginia handles the DUI driver and
believe you me, everything is slanted to favor the driver.

We are gathering records and one day these will be made public,

The DMV must act to get these drivers from our roads in a faster
marmner than what i1s now happening,.

Ofcourse I am speaking only for ou$selves in this letter, not for
MADD, but I am speaking from experwence. 1T you want addltﬁonal
input, we will be at your service.

Yours truliy,
/:/ﬁé//b'~ “’fz?’/ o

h Tegter ' Norma Le
1600=A Loudon Heights Road, Cnarleston, vV 25314
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guility @ iz fouwnd guilty By & court or jury”

- - i - . -
It ig osur opinion that when & person antere & gles of noloe contendrs, o
this is & plea of guiliy and should be allowed ss swuch and thos Lo
requirs licénss revecsiion. )

Thank wou for allowing us the opportunity o comment on thess proposed
changss, ' '

Sincersely

O Nowed) QM@ ’

&, Hzrold Lilly Salive Arismes
State Coordinating fommiites Uffice Mansger

Crhizirpersan : MaDD, West Virginia
MAPTD, West Vieginia T : S
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1330 FOURTH AVENUE
ROON 217
CHARLESTON, Wv 25312 . -
Phone (304) 343-3171__

JCHEN F, "JACK" BEMMNETT
EXECUTIVE DIRECTOA

WEST VIRGINIA SAFETY COUNCIL, INC,
Chapter of the National Safety Councii

August 8, 1991

Department of Transportation
Division of Motor Vehicles
Capltol Complex, Building 2
Charleston, WV 25317 :
Attn: Stewve Dale

Dear Mr. Dale:

The proposed rule changes apdertaining the Point System,
Driver Improvement Clinics, etc. have been reviewed by the West
Virginia Safety Cotmcil.

We have kbeen an advocate of these recommended changes
within the Driver Imgrovement Clinic area for over ten (10)
yvears. We feel that these are justifiable changes and heartily
concur for their adoption.

If further coments are needsd vlease do not hesitate
o contact me. .

Sincerely,

JEB: th
Executive Commitiee
RONALD XKRESS i . . MIKE ZIRKLE T PAUL MoCORKLE MILTON BACK GARY WASKEY
President President-Eleet First Vice-Frasidant . _ Treasurer ) Vica-Prasidant Membarshlp

VICE-PRESIDENTS: Paul Becker, Jarrell Bisdsoe, Jonn Budinscax, Susself Burga, Lynn Carr, Danisl Dalia-Glusting, Ph.D., Mary Goodwin, Amold Graen, Ed Grubp, Lillian Morris, Roger Okay,
Pameia Fayne, Warren Pernine, Robert Poten, hike Roscss, James Rose, Charles Simpson, John Singley, Ph.D.. John Spencer, Alan Stern, Ph.D,, Jee Varian, Branda Warren, Jim Youngblood.

€z




Bepartment of Fublic Safety
(Best Wirginix Stute Halice
725 Jefierson Raud
South Charleston, Mest Wirginiz 29303
Exerutiue Bffice

Baston aperton

Booerner

Tolonel J. R. Buckalet
Superintenient

August 12, 1891

Jane L. Cline, Commissioner
Division of Motor Vehicles
Building 3, Room 113 ,
Charleston, West Virginia 25317

Dear Commissicner Cline: .

On behalf of the West Virginia State Police, please accept
this letter in response to the written comment perlod as it
pertains to Legislative Rule 91CSRS.

Section B. Driver Improvement Clinics

Subsection 2
The West Virginia State Police would ingquire as to what

agency will administer thlS program and how it is to be
administered.

Section §1-5-7

Subsection 7.2

The West Virginia State Police recommends the following

changes:
17C-4-2 £rom 4 points to 6 points
17C-7-10 from 2 points to 3 points
17C-7-8 from 2 points to 3 points




Jane L. Cline, Commissioner o
Page 2 : B o - ’
August 12, 1991 o -

1

Section 91-5-14

Subsection 14.3.3

This subsection should be deleted. To ensure the person
is always informed of the conseguences for his failure o
give timely notification, a form letter style correspond-
ence from the Commissicner should be designed.

Subsection 14.4.5
This _subsecticn must be changed. It makes no zllowance
for the arresting officer should he encounter an emer-
gency situatiocn enrcute to the zdministrative hearing.
Subsection 14.4.6
Cnce..again, this subsection dces not allow for last
minute emergencies which may be encountered by the
arresting officer,.
Subsection 14.4.7
This subsection 1s too vague. It allows a continuance
for '"gced cause," however, it does not define good cause.
If T'or my staff may be of further assistance in this

matter, please do not hesitate to contact me.

Sincerely yours,

=

= s -
<~ COLONEL J. R. BUCKALEW
" SUPERINTENDENT

JRE/ab




