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GASTON CAPERTON DEPARTMENT OF TRANSPORTATION JANE L. CLINE

Governor - DIVISION OF MOTOR VEHICLES Commissioner

ARTHUR L. GLEASON, JR. CAPITOL COMPLEX, BUILDING 3

CHARLESTON, WEST VIRGINIA
25317

Secretary

October 4, 19691 B

The Honorable Een Hechler
Secretary of State

State Capitol

Charleston, WV 25305

Dear Mr. Secretary:

In accordance with the provisions of West Virginia Code §29A-3-15, please
find attached fourteen copies of emergency legislative rules being filed by the
Division of Moter Vehicles,

These rules entitled 91CSR5, Denial Suspension, Revocation or Non-Renewal
of Driving Privileges have 2lso been filed as proposed rules, Public comment has
been solicited, and these rules as proposed rules, have been approved as
modified by the Division for submission to the Legislature.

The changes to these rules are being promulgated on an emergency basis
in order to prevent substantial harm to the public interest. The justification for
emergency promulgation is ag follows:

1, Implementation of Supreme Court decision concerning the driver license
suspension of high school dropouts. Means v. Sidiropoelis 401 S E Zd page 447
(W. Va, 1990) requires the Division to advise adversely affected licensees of their
right to an administrative hearing with an appropriate school official prior to
suspension or denial of a driver's license. The decision also specified the scope
of the Division of Motor Vehicles hearing. Failure to immediately promulgate rule
may jeopardize the Division's posfclon in anvy judicial appeal of a license suspension
or denial,

2. Limit driving under the influence license revocation hearing
continuances to a maximum of twe. The current rules provide for an unlimited
number of continuances., Excessive continuances allew drivers, some of whom
have already been conwvicted of drunk driving, to continue to drive as they retain
the privilege to drive as long as a hearing is pending. Delays in conducting
hearings also allow cases to become stale as arresting officers change jobs, move,
or lose interest in pursuing charges. Immediate promulgation of this change will
assure that administrative appeals are adjudicated in a timely manner resulting in
getting drunk drivers off of the road and into the treatment programs, Public -
safety will be enhanced.




The Honorable Ken Hechler
October 4, 1991
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3. Change driving under the influence administrative hearings to reflect
HB 2349 (1991 regular sSession, §17C-5A-la). This act denies administrative
appeals of license revocation after a court conviction for driving under the
influence, Failure to reference this change in the rule may jeopardize the
Division's position in anv judicial appeal of a license revocation.

4, Streamline Driver Improvement Program procedures, These rules will
eliminate” the mandatory completion of driver questionnaires after 9 points,
eliminate driver Interviews and eliminate the resulting license suspension for
noncompliance., Problem drivers will now be alerted at the 9 point level instead of
the 6 point level., Reduced staffing makes it impossible for the Division to -
continue to operate the program under the present rules, This change will also .
result in some savings. Failure_to promulgate this change will result in further
backlogging of this Division's respohéibility to zlert problem drivers, and to
remove negligent drivers, under the provisions of West Virginia Code §17B-3-6
(3) and (4) from the road.

If further information is required, please comtact my office, -
Very truly vours,
Jane L. Cline

ommissioner

cc: Legislative Rule-Making Review Committee

JLC:S0D/mib .




APPENDIN 3

oo
FISCaAL NOTI FQR PROPCSTD RULES . ! L~C£}
!
Qule Title: Penial, Suspension, Revecation or Nomrenewal of Dr*vinz:%c;y l es
| SECRey v ﬁ’""*?
Type of Rule: £ Legislative Interprative ?“ccedévﬁl
Agency Division of Motor Vehicles Address Building 3, Capitol Complex
Charleston, WV 25317
ANNUAL FISCAL YEAR
1 Effect of Proposed Rule | Increase Decrease Current | Next Thereafter
Zstimated Total Cost $ $10,000 { 510,000} 10,000 , 510,000
f
Repairs and Alteratioms
Equipment
Qther
2. Explanation of above estimates: Tae above estimates are ninimum savings

axpected to accrue as a result of modificatioms to the Driver Tmprovement program
system of advising meotorists of "points" against their licemnse at various ''point”
levels. These rules reduce the amount of correspondence generated thus reflact

savings in postags, stationary and labor for filing and data entry.

Savings will also accrue as a result of ragtricting the number of
continuances in DUL hearings to twe for each side as each continuance results in
letters to the arresting officer, police chief, attorney and the licensee, some of
which are sent certified.

3. Obiectives of these rulesg: <Lhese rules change several aspects ¢f license
suspension procedures. The fiscal impact is mest apparent Iin changes to the
Driver Improvement program system of notifving drivers of "points” against their
license for traffic infractiomns. The proposed rule will eliminate "interviews"
and consolidate the "6 point" warning letter with the ™9 point™
questionnaire/interview step.

Restricting the number of continuances granted in DUI hearings will result in
enhanced public safety by getting drunk drivers off of the road sooner.
Continuances in many cases delay hearings until the arresting officer changes
jobs, retire or loose interest because of frustration with the system. The
licensee retains his driving privileges pending the results of the hearing.




4, Explanation of Uverall Zccohomic Impacc of Propesed Rule,
Al Economic Impact on State Govermment.

The fiscal impact of the parts of this rule with fiscal
ramifications will be a modest decrease in expenditure.

B. Economic Impact on Political Subdivisicns; Specific Industries; Specific
groups of citizens.

Citizens who accrue more than 6 points will not be requirad to
complete questionnaires or attend interviews resulting In savings in
time, .

C. Economic Impact on Citizens/Public at Large.

No real economic impact on the general publie.

Signature of Agency Head or Authorized Representative

Qm,ha ('g @L p) July 10, 1991

Jane L.(FIine, Commissioner Date




DATE: October 2, 1991 -~ =~ T o= -

TO:

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE ) .

FROM: Jafie L, Cline, Commissioner, Division of Motor Vehicles.

EMERGENCY RULE TITLE: . 91CSR5 Denial, Suspension, Revocation or

Nonrenewgal of Driving Privileges

Date of filing: Ccioker 4, 1991

Statutory authority for promulgating the emergency rule: §174-2-9

Date of filing of proposed legislative rule: July 131, 1991 .

Does the emergency rule addpt hew language or dees it amend or repeal a
current legislative rule?

Rule amends and repeals existing legislative rules.

Has the same or similar emergency rule previcuslv been filed and expired?

No.

State, with particularity, those facts ahd circumstances which make the

emergency rule necessary for the 1mmechate preservatlon of pubhc peace,
health, safety or welfare. ST

Plezse see atiached letter.

Jf the emergency rule was promulpgated in order to comply with a time limit
established by the Code or federal statute or. regulation, cite the Code
provision, federal statute oF regulation and time limit established therein.

Not applicable.




State, with particularity, those facts and circumstances which make the
emergency rule necessary to prevent substantial harm to the public interest.

Flease see attached letter.

(—\,ﬁ w’\.?j{ CQ —

L. Chne , Commissioner
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Draft .9 - 9/25/91/Emergency - B

EMERGENCY
WEST VIRGINIA LEGISLATIVE RULES
DIVISION OF MOTGCR VEHICLES
91CSRE

Title: Denial, Suspension, Revocation, or Nonrenewal of Driving Privileges

§91-5-1," General” _
1.1 Scope - These regulations establish procedures for the denial,
suspension, revocation, nonrenewal, administrative appeals and reinstatement of
motor vehicle operating privileges. ' '

1.2 Authority - West Virginia Code §17A-2-9, $378—2—7 and §17C-5A-2,

1.3 Filing Date - -
1.4 Effective Date -

1.5 Repeal of Former Rule - These legislative rules repeal West Virginia
Legislative Rules 9.CSRY9, Check Tendering Policy, filed January (2, 1908 and
SITSRTL, Driving Under the Influence Driver License Revocablon Administrative
Hearings, filed April 4, 1984,

§91-5-2. - Application and Enforcement

2.1 Application - These regulations apply to motor vehicle operators
licensed by the Commissioner of Motor Vehicles.

2.2 Enforcement - Enforcement of these regulations is vested with the
Commissioner of Motor_ Vehicles or the Commissioner’s lawful designee.

§91-5~3. Denial of Driving Privileges for Medical Reasons (Revised 1990)

3.1 Statutorv Provisions - West Virginia Code §17B-2-3 provides that the
Berortrent Division of Motor Vehicles shall not issue any operatorie-Heerse,
chauffenris -Heenses or—urior—srobattorary driver's license to any person when
the Commissioner of Motor Vehicles has good cause o believe that the operation of
a motor vehicle on. the highways of this State by such person would be inimical to
public safety or weifare. West Virginia Code §17B-3-6 authorizes the department
division to suspend the driver's license of an--operztory—chauffeury-or-jumior
probetionary-operator any person without prehmmarv hearmg upeon a showing by
its records or other sufficient evidence that the licensee is incompetent to drive a
motar wvehicle,
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Emergency
Division of Motor Vehicles . o . B
Legislative Rule §91-5-3 -_ - - o . -

In view of these statutorv provisions, the division will not issue or renew an
operatorisr-chaunifenris—or—juntor-probationary a driver’s license wib-—rot-be
maved-to-or-remewed for any person when the Commissioner determines that the.
person is incompetent to drive a motor vehicle, or when the Commissioner has
good cause to believe that the operation of a motor vehicle on the highwavs of
this State by the persor' would be inimical to public safety or welfare, unless the
application for the license is accompanied by a letter of ex‘planatmn in such detail
as the Commissioner may require concerning the mental or physical condition of
the applicant at the time application for license is made. .

3.2 Procedures for Original, Renewal, or Duplicate Applications for License
- The Commissioner, afier reviewing the letter of explanation provided for in
subsection_3,1 of this rule, mav:

3.2.%. Approve the application for license;

3.2.2 Appréve the application for license, and impose appropriate
restrictions zs the applicant's phvsical or mentzal condition mav require; or

3.2.3 Require the applicant to present to the Driver's License
Advisory Board a;

a -Medical Report Form completed by a physician of the
applicants choice licensed in the Unifed States, i _ 7

b Medical Report Form completed by a Beard Certified Physician
in the appropriate medical specieliv ior the condition under consiceration, or

C Vislon Lxaminatlon Heport torm compléeted DV an optometrist
or ophthalmologist of the applicant’s choice licensed in the United States,

3787 3-————Reguire the apmacaAnt- 10 - DT eserrt-2- Meical - Renort For sy — TN
w}cte-&-by--ar-phvsw-of—ﬂre--aﬁpncam—s--chcmr%mscd—m -the-ilnriad-Statess-or
require—a-report - v-—a-Soard — Gertitred -Piyeictamr—in—tire —2ppropriate—medicad.
spccra:}ty--&o:--ﬁre-—cmdmcn——mae_rjmamtm~—ov—chmra-a—%rs:on—-zfmmahm

Report--—Form;-compieted—byamr-optometrist - or—opirtheimyiogisty - Hieensed -t —4irs
Thrited--Simtess-wi-the-appicantis choice,-—to-thre Commissioner- for- presentatiom~to
the-Deivrew s-Tdeonrge—Advisory-—2ward:. The Medical Report Form and Vision
Examination Report Form shall be as provided by the Sommissiorer Division. The
Commissioner, upon receipt of the advice of the Driver's License Advisory Board,
may take the action as indicated in number-{it-sr—{Z}-above subdivisions 3.2.1 or
3.2.2 of this rule, or may refuse the aDDllcatlon or order *he suspension of tHe
Iicense,

If an application for driver's license, or application for renewal of driver's
license is refused bv the Commissioner because of a physical or mental condition,
the Commissioner. the-appiicant—shml-Se-motifted shzall notify the applicant by
certified or registered mail, return receipt requested, amcr—shei-Be Ihe applicant
1s entitled to 2 hearing on the refusal bv the Commissioner to issue or renew a
driver license. . o

The applicant or licensee has ten (10) calendar days from the date he or she
receives notice of refusal to Iissue or renew 2 license to racuest 3 nearing. wpon
receiptoy-the-appltcant -—or—licenses;-oi-therefusar-toissue or-renew o driver's
Heemse,—-thre -appliicantshall -have femr—tki - -calenrdar - davs o requrest; i —writing,
fromthe--Commisstoner-a~irezring-upon-the refusai-of - the- Commissioner ~to-either
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Division of Motor Vehlcles o i
Legislative Rule §%1-5-3

rste-ov—rorew-—2icenss, Swch The written reguest must be filed with the
Commissioner in person or by registered or certified mail, within ten days after
receipt of a copy of the order of refuszl or suspension. The hearing shall be
before the Commissioner or an authorized deputy or agent of the Commissioner.
All of the pertinent provisions of West Virginia Code Ghopter-20As--Articie-§
§29A-5-1 et seq., shall apply tc the hearing. The Commissioner shall hold the

hearing sasirbe-held as early as_practical in the county where the perscn resides

unless the Commissioner or the Hearing Examiner and such person agree that the
hearing may be held in some other county. The Commissioner mav postpone or

continue any hearing at his discretion or upon apphcatmn of the licensee for good
cause shown.

For the purpose of conducting such the hearing, the Commissioner has the
power and authority pursuant to West Virginia Code §17B-3-6 f{o issue subpoenas
and subpoenas duces tecum which shall be issued in accordance with the
provisions of West Virginia Code §29A 5-1,

The scope of the hearing shatbte is whether the operation of a motor vehicle
onn the public streets and h1ghwavs of this State by the applicant would _be
inimical to public safety or welfare.

After the hearing and consideration of all the testimony and evidence in the
case, the Commissioner shall make and enter an order affirming, rescinding, or
modifying the earlier order of the Commmszoner. _

The Commissioner shall mail the licensee or applicant a copy of the order A
coww-t‘re-mer-ma—ce—-ancwm-*oimwme ‘-nc—-*rear*n—g—-s—haﬂ:i Tre—Servect - Ton
the-lcensee or-appleant by registered or certified mail, return receipt requested.

If the Commiszioner, after the hearing, does make and enter an order
affirming his or her earlier order of denial, suspension or mon renewal, the
licensee or applicant shai--re is entitled to judicial review as set forth in West
Virginia Code Chapter 29A. T '

Ypomr—=x-showing y-ttsrecords or ~other -sufficient-evidence-that-the-Heemnsee
{o-“ncompetent—tor -drive - -moter -vehitele - theDepartmenit-Bi-ision - ey —suspewrd-<the
Leense —of -an—operater—or—chruffenr- hmtmthwt-?m frearing
prrstant o Srest -Hispinia- Code-§ TPR—3755 - R

37 3——Frreedure-——for--rredizal - saminadion- —o--Heerreee-——-The~ Teparirrent
D:vmmr-hamg--gocc—-ause—tc--eehm-ﬁm-b—a—mrse& operater-or—cheuifeur
Hm-m-mpete&t-—or——ot‘m-nct-qﬂﬁr&ed-ﬁ"be Heemreed - ma—upon
mtm—nmmﬁfiw-*m—dawwﬂw—hmﬁser*-eqme—-«rrr—tv-su‘:mrt—-tOH

mrecdizal—examinationr -l lvesictanr ot the dieenseels clroice- dicersed - in—the—thrited -‘

States—and-presewt 2z -Hecical-Report—tormr-compinted-by a-she-pitysicianoi--4fre
zppitcant s choices-licemrsed —in—the~United-States s or-require—z-report-iv-=Board
Certified Physictan-inr the zppropriate-medical ~specizleyfor tihre —eonditionr-under
consideration-—or - require - -Fisionr- Examinatiomr-Report--Form-completed-—toy-an
sptonretriet—wr—ophtitatmelogist- - licemsecin—thre--United -States —of ~the-applicant's
chotenr-to—the-Commissioner-<for—presemiation-4o-the--Briverts Ticense —Adwisory
Board-esteblished-in-accordance witir - Sfest Firgirda-Gode- §17R—DmTan——Fhe-Medieal
Repcr%:—-?&rm—-atr&-lﬁs:Un-mea-hw-Repm I'-vorm- shatttre-ze-providedby--tire




Emergency
Division of Motor Vehicles , . . _
Legislative Rule §21-85-3  ° LT ' . = L

3.3 Procedures for Medical Review - As provided by West Virginia Code
§17B-3-6, the Division mav suspend the driver's license of a licensee without a
preliminarvy hearing upon a showing bv its records or other sufificient evidence
that the l!icensee 1s incompetent or otherwise not qualified to operate a mofor
vehicie,

3.3.1 =~ The Division mav upon written notice of five days require the
licensee to present tc the Driver's License Advisory Board a;

a Medical Report Form completed by a phvsician of the
licensee's choice Lcensed in the United Stated.

b Medical Report Form completed by a Board Certified phvsician
in the appropriate medical specialtv for the condition under consideration.

c Vision Examination Report Form completed bv an optometrist
or ophthalmologist of the licensee's choice licensed in the United States,

The Medical Report Form and Vision Report Form shall be provided by the
Division.

3.3.2 The Commissioner, after reviewing the Medical Report or
Vision Examination Report and 'J:he recommendation of the Driver's License
Advisory Board, mavy:

a Determine that the licensee is competent to drive a motor
vehicle; ) : - :

b Determine that the licensee is competent to drive a motor
vehicle if certain appropriate restrictions are imposed and impose such restrictions
as the licensee’s physical or mental condition may reguire; or

¢ —— Determine that the licenszee is incompetent to drive a motor
vehicle, that no apprepriate restrictions can be imposed under which the licensee
could competently operate a motor vehicle, and order the suspension of the
license until such time as the licensee is regquired to submit further information to
determine whether or not he is competent to drive a motor wvehicle,

Upon making a determination that the licensee is incompetent io drive a
motor wvehicle, the Commissioner shall immediately make and enter an order
suspendzng the license, The Depa:r-f:ﬁ-ent Division, upon suspending a license,
may, in the event the Commissioner determines that the continued operation of a
motor vehicle by the licensee presents a clear and immediate danger to the
licensee and others, regquire that the license be surrendered to and be retained
by the Department Division until the outcome of any hearing requested or until
the end of the period of the suspension. The Division shall mail the licensee a
copy of the order A-—copry-of-the ordes-shal-be-immrediatel-~torrardec—to-—tire
Evemces Dy registered or certified mail, return receipi reguested, Upon receipt
by the appikeant licensee of the Order of Suspension, the licensee shall have ten
(10} days to reguest, in writing, #from-the-Commissioner a2 hearing upon the
suspension by the Commissioner, Swch The licensee must file a2 written request
mrst--bre—fited with the Commissioner in person or by registered or certified mail,
within ten (10) davs after receipt of a copy of the order of suspension. The
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hearing shall be before the Commissioner or an authorized deputy or agent of the
Commissioner., All of the pertinent provisions of West Virginia Code &irepter -394+
Articte-—Srsmall §29A-5-1 et seq. apply to the hearing., The Division shall hold

the hearing as early as practical Tre-hexring-shailte-herd in the couniy where

the Ilicensee resides unless the Commissioner or the Hearing Examiner and sweh

the licensee agree that the hearing may be held in some other county. #my-such
hearineg——=iral- -be--_n,,, a-s—-ear-l-v——zs-—pra:ctrca-}'-a:rbez—-ﬁre- date-1rren-—which—the
Sommisstorer—resstrad—the~weittan— rerruest. The Commissioner may postpone or
continue anvy hearing at his or her chscretmn or upon application of the licensee -
for-good cause shown.

A timely request for a hearing mav at the discretion of the Commissioner
stay the Order of Suspension.

For the purpose of conducting sweh 2 hearing, the Commissioner has the
power and authority pursuant to West Virginia Code §17B~3-6 to issue subpoenas
and subpoenas duces tecum which shall be issued in accordance with the
provigsions of West Virginia Code §29A-5-1,

The scope of the hearing shail-be is whether the licensee is competent to
operate 2 motor vehicle on the public streets and highways of this State.

After the hearing and consideration of all the testimony and evidence in the
case, the Commissioner shall make and enter an Order affirming, rescinding, or -
modifying the earlier Order of the Commissioner,

The Division shall mail the licensee a copy of the order A-copv-of-+the -Ordes o
wrade —and-enterec— “oﬁcmng—-ﬁre-*nearng—s-braﬂ--bc-mmm-ﬂw -Yremsee by
registered or certified mail, return receipt requested.

If the Commissioner, after the hearing, does make and enter an order
affirming his or her earher Order of Suspensmn, the licensee shall be entitled to
judicial review as set forth in West Vu-gm:a Code Chapter 29A.

3.4 Standards for Medical or Vision Review

3.4.1 Mediczl - The Driver's License Advisory Bozrd shall evaluate
each medical case referred to it on an individual basis and make recommendations
to the Commissioner for his or her decisien.

3,4,2 Visieon - Conventional corrective lenses, including surgical
intraocular implanis and contact lenses, wili-‘ve are acceptable for meeting the
visual acuity requirements for any learner's permit or driver's license, L
chawffenrls Heemse, or-juniom-probatiomarv-Heemse., Special equipment or- special -
lens arrangements wili-mot-He are not considered conventional for the purposes of
this rule,

The Commissioner may reguire Those applicants or licensees who do not
satisfy the visual acuity standard of 20/40 m=zy--be-recuired to submit a Vision
Examination Report Form, completed by an optometrist or ophthalmclogist, licensed
in the United States, of the applicant's ¢hoice, to the Commissioner for
presentation to the Driver's License Advisory Board.. The Board mav consider
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peripheral vision, depth perception and color recognition in their recommendation
to the Commissioner. Additionally, the Commissioner may prescribe a traffic
environment visicn test be administered to the applicant or licensee bwv designated
officers of the Pepartment Division of Public Safety.

§91-5-4, EReinstatement of Suspended Registration

4,1 Procedures - The Division shall destroy any license plate received
oo -suspension of—an~-regietratton in accordance with any of the provisions of
the West Virginia Motor Vehicle Safety Responsibility Law, Chapter 17D of the
Code. 7—theJicamse—orregistration —plate—Snvolved-shath-be  forthwitir-destroyed

upomr tecetpt-of-same dry~the-Department. This procedure is necessary because of -

the limited storage facilities available to the Pepartrrent Division and by virtue of
the cost which would  be involved in attempting to store such plates,
Accordingly, upon réinstatement of any such registration within the registration
period, the registrant must make application must--be-made for a duplicate or
substitufe registration or license plate upon the form prescribed for such
purpose, and remit the fee required shailr-tre-that-established by West Virginia
Code §17A-10-TI. If-tlhre-registration-card-pertzinimrg -to-tire-registration—-which
wes-suswenved —was-—not-returmed-~+o-tire Pepertment-Bivisior—durirrg-the-period-of
suspensiom,-—and--such—applicant-does not~possess—such-card —at—the-time—of
reirstatement-of-the-suepended-registration,-the fee—estabiishedy-said -Section
1i-for—obtainime o duplicate or-substitute registration-card sheilalso- e required,

§91-5-5, Reinstatement of Driving Privileges of Persons Whose ©Operatoris—and
Ehrawiferme Driver's Licenses Were Revoked under Prior Enactment of
§17c-5-2 T - T - - -

5,1  Procedures - Any person whose orerateris —or-cireuwffeurs driver's
license has been revcked mav apply for restoration of driving privileges at at the
end of the period. of revocation or minimum peried of revocation as the case may
be. . Any sueh person whose driving privileges were reveked for a conviction
under West Virginia Code §17C-5-2 prior to it reenactment in 1981 may request in
writing to have such person's driving privileges restored. In addition to filing
proof of financial responsibility as required by West Virginia Code Slrapter-rrB5
Avtiale-~d §17D-4-1 et seq., any such person convicted for a subsequent offense
under said west virginia Code §17C-5-2 within a peried of five (3) vears must
also, in light of the former provisions of said West Virginia Code §17C-3-2 obtain .
and file with the written request, #iwe letters from five persons in the applicant's
community. Each of these letters must state that the writer has known the
applicant personaily for more than five years; that the applicant has not driven a
motor wehicle during the period of revocation; that in the writer's opinion the
applicant is not likely to repeat the offense for which the license was revoked;
that the public safetv does not reguire that the applicant's license be revoked
anvy longer; and that the applicant has not, to the knowledge of the writer, been
addicted to the use of intoxicating beverzges or narcotic drugs or used the same
during the preceding five years. The Commissioner shall hold all hearings upon.

the written request for restoration of driving privileges smaib-be-drerd in
accordance with the provisions of Department Division of Motor Vehicles Rule

Series-tr-Secttonr3 91C3SRI1.3,
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§01-5-6. Suspending a West Virginia Resident's License Upon Conviction
in Another State or jurisdiction

6.1 Statutory Provisions - West Virginia Code §17B-3-3 authorizes the
Commissioner to suspand a resident's license upon conviction for a traffic offense
in another stzte jurisdiction.

6.2 Procedures -~ The Beparément Division shall suspend or. revoke the
driving privileges of any resident of this state upon receiving notice of convietion
of for am traffic offense in another jurisdiciion, which if committed in this state,
would be grounds for the mandatorv suspension or revocatlon of driving
privileges,

If the records of the Pepertment Division disclose that a conviction is the
second or subsequent conviction of for the same offense in this or anv other
jurisdiction, the Depastment Division shall suspend or revoke the resident's
driving privileges in the same manner as if the ftraffic of*’ense had occurred in
this State,

The Division will restore driving privileges ean only be-sestored after the
licensee has complied with all the provisions of the Hotor—=Felriclie West Virginia
Code and Administrative Regulations in the same manner that would De required if
such the licensee had been conv1cted m this State.

§91-5-7. The Point System {(Revised 1588} ' .

7.1 Records - West Virginia Code §17B-2-14 requires that records be kent
in order that an individual record of each licensee showing the conwvictions of
such licensee be readily ascertainable and awvailable for consideration bv the

t Division upon any application for renewal of license "and at other
suitable times” consistent with the provisions of West Virginia Code §17B-3-6(3).
Accordingly, a record keeping system to be known as the Point System and to be
administered bv the Driver Improvemeni Section is heredm established in this rule,

7.2 "Offenses - Point Total - When any licensee of the State of West Virginia
is convicted in the State of West Virginia or, pursuant to the provisions of West
Virginia Code §17B-3-3, in any other state jurisdiction, of anv of the following:
offenses involving a motor vehicle, which conviction has become final, the Division
will enter the offense and fthe point total shown opposite such offense wimte
enteres on suwch the licensee's. driver record maintained by the Pepariment
Division of Motor Vehicles. ) o

Statute = . i ) ) ) Point

Violated Ceneral Description of Offenses ) o - Value

§17C-5~3, Reckless Driving 6

§17C-18-1 : o L , o , S
§17C-4-2, -- Hit and run involving propertv damzage only 46

§17C~-18-1 - : T - ) )

§17C-6-1 -Speeding in school zone 6

-~
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§17C-12-7, Passing stopped school bus

§17C-18-1 L L .
§17C-3-4, Failure to cobey stop signs and other traiffic
§17C-12-5, signs and control devices, except failure to

§17C-18-1 = obev traffic Hght control signals

§17C=-3-5, Failure to obey traffic control signals or

§17C-3-7, traffic light signals

§17C-18-1 - - ) o

§17C-7-2, =~ Driving to left side of roadwavy

§17C-7-6, R ' ' -

§17C-18-1 o

§17C-6-1, 7~ Driving toe fast for conditions, failure to keep

§17C-18-1_  wvehicle under control or hazardous driving )

§17C~-6-1, Speeding in violation of specified or established

§17C~56-4, limits where the speed was in excess of 75 m.p.h.,

§17C~18~1 except on highwavs where established speed limit is
65 m.p.h. and conviction was in excess of 80 m.p.h.

§17C-6-1, Speeding in violation of specified or established

§17C-6-4,  limits where the speed was not in excess of 75> m.p.h.

§17C-18-1 - ' :

§17C-9-1, Failure of driver to vield right of way

§17C-¢-2, i - ) ’ e

§17C-9-3, : ' ' T -

§17C-9-4, '

§17C-9-5,

§17C~-10-2,

§17C~12-0, c - ‘

§17C=-18-1 ) ' .

§17C-8-2, - Improper right-hand and lefit-hand turns

§17C-8-3, -

§17C~8-4, R : -

§17C-18-1_ . : —

§17C-7-3, ~° Failure of driver of overtaking vehicle to give

§17C-18-1 . . audible signal, or failure to pass to the left
at a2 safe distance, or driving to the right
before safely clear of the overtaken vehicle,
or failure of the driver of overtaken vehicle .
to give wav to the right, or driver of overtaken
vehicle increasing speed before being completely
passed by the overtaking vehicle

§17C-7-5 Passing in face of oncoming traffic
§17C~-18~1 . T :
§17C-7-7, Passing in no-passing zone

§17C-18-1 - : o
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§17C-15-1, Operation of vehicle without lighted lamps 2
§17C-15-2, - or lights when required tc be lighted : : - -
§17C-18~1 ’ o '

§17C-7-10, Following too closely 23
§17C-18-1 _ ) P -
§17C-14-5, Operation of a vehicle with more than _ 2
§17C-18-1 three persons in the front seat

§17C-14-2, Improper backing 2
§17C~-18-1 o - o T

§17C-7-8, ‘Driving wrong way on one-way street, 23
§17C-18-1 .  highway or roadway -
§17C-8-6, Improper turning movements, or improper 2
§17C-8-8, signals, or no signals B - .
§17C~-8-9, ' B ) -
§17C-8-10, i T o

§17C~18-1 R _ . . -
7 All other moving viclations 2

(The above statutory references are to Chapters, Articles and Sections
of the Code of West Virginia, 1931, as amended)

7.3 Traffic Convictions With Ne¢ Point Value - The abstracts of traffic
convictions outlined below wotdd are not be considered a moving wvielation and
consequently have no peint valie in the administration of the Driver
Improvement Program:’ - ’ - o

Convictions for operating vehicles on the highways of this or any other -
state with defective or improper equipment.

Convictions for operating vehicles on the highways of this or any other
state in violation of the weight, height, length and width provisions of the West
Virginia Cede. . ) T - -

Convictions for operating a vehicle on the highways of this or any other

state with improper registration.

Convictions for operating a vehicle on the highways of this or any other
state with an expired vehicle inspection decal or certificate.

Convictions for operating a vehicle on a contrelled access highway of this
or anv other state at 2 speed ol less than ten miles per hour above the speed
Timit in accordance with the provisions of West Virginia Coce §17C-19-2.

7.4 Traffic_Accidents Not Invelving Convictions - Although West Virginia
Code §17B-2-14 provides that records be kept on traffic accidents, the Division
will not assign mo points wiH-be-assigwed for any traffic accident not Thvolving
a conviction: however, when sufficient points have been accumulated fto result
in a review of a driver's record as outlined in Sec¢., 7.12 of this rule, EI:'E
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Division mav consider records on file in the Pepartrmemt Division of anv zccident
not involving a conviction nrew-te-considered,

7.5 West-Virginiz-PBrivers—Convicted Ir--Other-States Traffic Convictions -
The Division will note the appropriate number of points indicated in Section 7.2
of this rule wik-Teoted on the driver record of anvy licensee convicted of anvy
of the above offenses dr-viclatiom-of-any-municipel-charters-bylawor—crdinence
of—amy--mumnietpality in West Virginia Circuit, Magistrate or Municipal Court.
Consistent with the provisions in West Virginia Code 31/5-3-3 the Division shall
charge any licensee of the State of West Virginia convicted in any other state
or municipality therein, or in the District of Columbia, of anv offense described
in Section 7.2 of this rule in violation of, anv statute or ordinance of such other
state, municipality or District of Columbia shall e <cherged with the appropriate
number of points shown in said Section 7.2 of this rule opposite the description
of such the offense. -

7.6 Forfeiture of Bail Or Deposited Collateral - Consistent with the
provisions of West Virginia Code §17B-3-4 requiring the furnishing to the
Department Division of certified abstracts of judgments on convictions, for the
purposes of the point system, a forfeiture of bail or collateral deposited to
secure a licensee's appearance in court, which forfeiture has not been vacated,
shaikbe is equivalent to a conviction,

7.7 Points Assigned for Same Occurrence - When a licensee is convicted
of two or more offenses arising out of the same occurrence, the Division will
assign points wiH-be-zesigred for only one such offense., anmd When there is a
difference in the point values of the offenses, the Division will assign the
greater point value wiH-Te--zssigmed,

7.8 = Rewvocations -~ West Virginia Code §17B-3-5 provides that certain
convictions result in an automatic revocaticn, as opposed to_ suspension, of the
operatoris—or~chavffeurts driver's license of the person so convicted., In-as=
much-zs—revocationr-4s-mrmrdatory ;- suchr offenses- with be moted -by-the Department
en-tire-—driver—record-involved; - but--ro—potrria -will- re-—agseigred - for-sueircomn—
vietiormrey —exeert-—for-—reckless —drivirg-coenrictions-~where—revecrtion —fs--not
mandatory These convictions are recorded on the licensee's driver record with
no assignment of points. Reckless driving convictions are asseszed points
unless there-are three such convictions occur within a period of twenty-four
months, In these cases, the licensee is subject to the mandatorvy revocation in
accordance with West Virginia Code 317/8-3-5{3). When anv person is convicted
In the State of West Virginia for an oifense for which no point value is assigned
but for which a cerhflect abstract of judgment on such convicticn is requzred
and furnished to the Pepartment Division under the provisions of West Virginia
Code §17B-3-4 the Division shall note the sueh conviction shail-be-1troted,
without point value, on the driver record of the bvdividual licensee coneewmred,

F7I-~Yarning -Eetters —-Fhe Department-shadt gsend-a-warnime tetter—-to-zny
Heensee ~whoserecord-shows =z -total-of-4 pointss——--Fhe-letter —wil-advizse—tire
Heemsee--of-the-convictions —recorded-omr<+he dicenseels <driver record r—wib-remind
the-Heensee of tire Departmentls—power of stuspensionr—and-willurge-the-lcensee
to-mmake every-effort-fo-drive-safelv-—at-att times
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F+18 7.9 Driver Improvement Questionnaire ~ The Division shall request
any licensee whose record shows z total of nine (9) fo eleven (11) points wiH
be--resurested to_ complete a Driver Improvement Questionnaire, Tiis
questionnaire—wil-bemaited- to-the-Heensees- most recent drivers -Hcense-address
on-fite-—with -tire—Bepartrrent an-d—-pursuar*t--bo—-t%e—w-swns—w-ﬁcst~5ﬂ*zmra
Code -$EFA-2-105—the-dcensee-shall e -considered-as- hraving -beenr givenr-notice
o - expirationr - of—-fomre - davrs- —from- smadin g - “Tire -~ uestionnaire —shail -be
completed--irr—fu-ber-the-ticenrsee - and ~submitted—to-<4hre—-Department - within
twenty—deys-from-the-dateof -the-Ietters- - Torthre wurposes—oi-this-—sectior-the
posiraric o -thre—enyvelope-of-tire -mpiletguestionmaire shrali-serve-as-+the meagure -
of-compliance —witir~the-twenty-dey-requirements

it Patlure-to-Submit-or--Complete-threstionmaire—-within -the -reguired
timre-period-wib-result-br-an-order-treine —directed-totire- licerrsee - to —appear-for
an-interview-with-a-repressntative of thre Depariment dr-<thre licensee's courmty—of
residences——drt—the--dntervisw~—the—<driving-trecord—of—<tire Heansee—wii-ie
reviewed~-—Faiure--of-tire-dicensea~tfo-aprear—at —this -Hrterview - —witlrout—good
cause--sirali- be—-grounds—fcr-s-:rs-p-ensm—cf--t{’re—hcensm—prwﬂcg-e-1c-m-a -
moter- vehivte -for—a--meriod-of-4irirty-dave,

F+32 7.10  Accumulation of Twelve or More Points - will result in the
Bepartment Division undertaking a review of the hcensees drivimg driver
record. The Division shall base this review shattte-based on a consideration
of all facts and clrcumstances including the drivirg driver record, police
reports, zccident reports, and convictions for which no point wvalues were
recorded as well as any other information Derta1n1r_1cr to the licensee on file with
the Pepartment Division. After an evaluation of the licensse's drivirg driver
record, the Deperfment Division may:. 1) advise the licensee that cont nued
viclation of traffic laws will result in suspension of the licensee's privilege to
operate a motor vehicle, or 2) place the licensee on probation for a period not
to exceed one {1) vear under such conditions as the Pepariment Division feels
is necessary fer-az-pericd-1rot-4o—exceed-one-+4ij-vear, or 3) suspend and/or
place on probation the licensee's privilege to operate a motor wvehicle for a
combined period not to exceed cme {1} year, If the Division determines i--is
determined that some action is to be taken, it shall be Decause, zs specified in
West Virginia Code §17B-3-4, the E‘-e—paﬁ:mef-xt Division has determined that the
licensee has been convicted with_such rrequencv of serious offenses against
traffic regulations governing the movje__r;;ent of motor wehicles as to indicate a
disrespect for traffic laws and a disregard for the safetv of other persons on
the highways or is a habitually reckless or negligent driver of a motor vehicie.

¥v33 7.11 Length Of Time Points Maintained On Driving Record - The
Division shall maintain the total number of points, if any, accumulated by any
licensee shar-be-maimtzired on the licensee's driver record for a period of two .
vears from the date of the Conviclion Retec——orr—sweh-Toensee e chdver wecord,
Thereafter, the Division shall eliminate the points skaib-ire-elimineted but the
racord of convictions snall remain so tnat if at anvy future time sufficient points
are accumulated to cause the Zeparément Divigion to review the licensee's
drivirrg driver record, the Division mayv consider such convictions mey-be
considered if determining the action, it anv, to be taken following such review.
The Division shall eliminate the point totals accumulated by any licensee who,
after review, is placed on probation or whose license is suspended following
review, or wiro whose license is placed or remains on probatzon ;ollowmg a
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hearing, or whose license is or remains suspended following a hearing, in
accordance with the provisions of Section Ft35 7.13 hereef of this rule, shaitbe
eHmirrated at the expiration of the suspension and/or probation pericd. :
Hewever, the record of convictions shall remairn so that if 2t anv future time
sufficient points are accumulated to cause the Separtment Division fo review the
Lcensee's u-ri*v'nrg driver record, the Division mav consider such convictions mavy
be-comeidered in determining any action WRich mav be taken.

Fvi4 7,12 Eiffective Starting Time For Period Of Suspension - The sus-
pension of any operatoris-or-cheuwffeurls driver's license under the Driver
Improvemeni Program shall-we is effective ten davs from the mailing of the
notice of suspension. The Division shall calculate eligibilify for reinstatement
sitallbe—ealcrlated in accordance with Dreperdment of-Motor—Sfeiricies-Rule-Series
34  Administrative Rule 91CSR16, r"11cr1't:11:l’!:\,r for Remstatement Followmg
Suspension or Revocation.

Fv15 7.13 Hearings ~ In accordance with the provisions of West Virginia
Code §17B-3-6, any licensee whose license is suspended or placed on probation
shail-e is entitled to a hearing., The licensee shall request FThe-recuest—ftor
any such hearing shait-re-made in accordance with the provisions of Depariment
of-¥otrr--Feahiches Rute;r-Series-3 Administrative Rule 91CSRI1, Administrative
Due Process, and the Division shall conduct the hearing smai-dbre-condueted as
provided in sakd the rule., When a hearing Is requested, the Zepartrrent
Division shall give the licensee notice of the time and place of hearing. The
Division shall hold the hearing shalb-be-Ireld as early as practical, The
Commissioner may postpone or continue anv hearing on his or her own motion or
upon the application of the licensee for good cause shown. The notice of
hearing shall advise_ the licensee of the matiers %o be considered at such
hearing., Upon such hearing the Pepartrent Division shall either rescind its
crder of suspensicn or probation or, affirm the suspension or probation of such
license. If the suspension is rescinded, but the Sepawtmrert Division feels that
some lesser action iz appropriate, the Pepartment Division may place the
licensee on probation under conditions established bmt Division
for a period not to exceed one vyear from the date of rescission of the
suspension,

-

Fe26 7.14 Judicial Review - Anv licensee whose oapneratorle—or-ckauifenris
driver's license is, or remains, suspended after a hearing held in accordance .
with the provisions of this Section or Deﬂ-ai““rrmt—c’--ﬁ-icm-’-fﬁ-ﬂn‘:%cs Rule, Sevtes
i: 91CSR1, or who after such a hearing is placed, or remains, on probation
under conditions established by the E}e-p-a:-‘cfmt Division, s’z:-ai-l—, e is entitled fto. .
seek judicial review in accordance with the provisions of West Virginia Code
§29A-5-~4 and any other remeches provided bv law for the review of the action

777 7,13 Applying For Reinstatement, Or Relief Of Probation - Any
licensee whose license is suspended, or who is placed on probation may at any
time during the period of suspension, or probation request reinsiatement of
sueh the suspended license, or to be relileved from such probation.

Upon receipt of anvy request, the Pepartsrent Division may make any
investigation as-deemed it considers appropriate znd may amend the previcus
action.
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§91-53-8, Driver Improvement SAikrics Course

8.1 Procedures - Driver Improvement &iimbes courses are conducted at
various times and locations throughout the State. The Division of Motor
Vehicles must approve the the course, not to exceed fiifeen hours mrst-be
zpproved —hv-—tre —Hest - SHrointe - Drepartrremt-of - dotor--Lehicles, The approved
organization must certify the instructors conducting these clinics courses must
e certiied- T the arorover- orgartratton,

8.2 Points To Be Deducted Upon Successiul Completion - Attendance at
any Driver Improveément &€limic course murst-be is voluntary on the part of the
hcensee however, on successful completion of a course, not t6 exceed Ffifteen
hours, the Division will. deduct three points will-tre~dedircted from the total
peints shown on the driver record of the licensee. :’re—-“arwﬂe-g-e--crf The
Division will deductimg points for completing a course wit-oepermitterd one +ime
onty once during anv Flve vear period, and only if the licensee has eleven (11}
points or less, and has no outstanding vielations which would place the licensee
over the eleven (11) point level. The Division will not deduct Po points wili-be
deducted from any licensee's record whe-mmv--have when the licensee has
attended and received a certificate from a clinic prior fo accumulating any
points on the-Heemsee!s his or her dxivimg driver record.

The licenses must present a certificate muret-be-arresemied from the
instructor of the eHme course to the Der:-ar'b'mcnt Division of Motor Vehicles,
showing that the course has Deen’ completed by the licensee before the Division
removes the points can—‘-e--re*nc'ved from the record.

Although the Division will subtract three points wiH-ve subtracted from the
driver record, the record orf all convictions involving motor vehicles will remain
so that if at any future time sufficient peints are accumulated io cause the
Department Division to require another review, the Division mav consider the
conviction for which the points were eliminated m‘&v--be-ccrnsrd-ercd along with all
other convictions of record in the Pepartmrent Division in determmmg the
action, if anv, to-pe-txken the D1v1510n will take followmcr such review.

8.3 Professional Truck Driver Course - In order for the Division to
deduct poinits that have been assessed against a licensee who holds a wvzlid
commerclal driver's license, the licensee musi successiully compleie the
Professional Truck Driver Course. All reguirements outlined in Sections 8.1
and 8.2 of this rule appiy to the Projfessional Truck Driver Course,

§91-5-9, Procedures For Medical And Driving Re-Examination Of Licensed
Drivers = . - - '

9.1 Statutory Provisions - In accordance with West Virginia Code
§17B-3-7, the Depertment Division of Motor Vehicles may require a
re~examination of a licensed ecperator-or-chavfiewr driver,

The Pepartment Division, having good cause to believe that a2 licensed
operater-urcharuzfferr driver is incompetent or otherwise not qualified to Dbe.
licensed, mav upon written notice of at least five davs require the licensee fo

submit to am vision, written and driving evamination by the Division of Public
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Safety. Upon the conclusion of the examination, the Pepartment Division shall
take action as mav be appropriate and may suspend or revoke the license of

such person or mayv issue a license subject to restrictions as provided under
West Virginia Code §17B-2-10. Refusal or neglect of the licensee to submit to
the examination shaii—e is grounds for suspension or revocation of the license,

9.2 Procedures - The Divisien of Motor Vehicles shzall mail the notice of .
re-examination te-the-liceTrsee-—siall-be-maties 10 the licensee's most recent
driver license address on file with the Pepastment Division sf-dotor-Sfelicles
and shall be. mailed by certified or registered letter., 1The notice shall contain
the time and place designated for the re-examination and, also, shall contain a
brief explanation that a suspension or revocation may be imposed for failure to
appear and submit to the re-examination as directed by said the notice,

The re-examination shad administered by the Division of Public Safety
consists of three parts. The first part covering phvsical qual:r.fzcat:ons shail
consists of. 2 vision test and color blindness test and an inquiry into any
physical disability. In addition to the physical quzlifications, the examining
officer shaﬂ—-be—-r-eq*u'rre&-‘co conducts a personal intérview with the licensee.

The second part of the re-examination shail consists of a written test
composed of questions of equal value, A minimum of 70% of the questions
covering motor vehicles laws, rules . of the road, highway warnings, traffic
signs and signalling devices correctly answered wibH-be is reguired tfo pass the
re-examination. The examiner may administer the written test may-be
aduritntetered verba.ﬂy it Lhe hcensee is determmed by the examiner io be

illiterate. e _

The reference document for the material on the test shatircome-from is the
official Driver's Handbook as prescribed by the Sommisstoner—of<thre Demartment
Division of Motor Vehicles.,

The third part of the re-examination shall-ye iz the driving test that is
given to new applicants applying for driver's licenses in this state. A passing
score shall be the same zs required for new applicants. The examiner shall not
give the driving test shalbmot-te-—given if the licensee falls fo meet the minimum
phvsical standards as set forth by the €wsmre*-vf—-t*re--§3epaﬂmrt Division
of Motor Vehicles, o ,,

If the licensee fails the re—-examination, the Division shall suspend the
license wil-fre—suspendeddardefinitely and notifvy the licensee ¢if the suspension
woonr -noties from e Depariment-of - Motor-felnrcies., The Division shall send the
notice  shatr-Hre-senmt by certified or registered mail and the suspension snzil-oe
is effective four days_after the date of the suspension order.

The licensee shailnot-ve iz not eligible for a second re-examination until
the expiration of thirty days from tne date the license was surrendered %o this
the Pepariment Division. The licensee must make a request, by letter or in
person, to the Department Division of Motor Vehicles, for the opportunity to
take subsequent re-examinations. :

If a licensee falls 2 sscond re-examination, the licensee wild-wmct-e is not
eligible for a re-examination until sixty days have expired from the date of the
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previous re-examination. If a licensee fails a third re-examination, the licensee
w3 is not be eligible for the fourth re-examination until six months have
elapsed. TFailure of four consecutive re-examinations shail-e is grounds for
permanent revocation and the licensee will not be eligible for additional testing
until one vear from the last re-examination date. _
If the licensee fails to pass the re-examination because of fzilure to meet
the visual gqualifications, the Division shall not grant a no further examination
shatl-be-granted until adequate evidence of visual improvement has been
submitted. : : : -

Upen showing of good cause the Depawtrmént Division may request any
licensee to submit a medical report of a recent medical examination. The
licensee must submit the repori must-re-submitted on forms prescribed by the
Cotamisstomer—of the Division of Motor Vehicles in accordance with Section 3 of
this rule, _

After review of the submitted medical report, the Sommisstomer Division

shall determine whether or not the license should be suspended in accordance
with the provisions of West Virginia Code §17B-3-7, ;

If the driver's license is suspended because of a physical condition and a
satisfactory medical report is subsgequently submitted, the Sommisstomer Division
mayv reguire the licensee to submit to a re-examination of the licensee's driving
ability before the driver's license is reinstated. -

Refusal or neglect of the licensee to submit to sweh a driver re-exami-
nation or phvsical examination, or both, requested in accordance with the
provisions of West Virginia Code §17B-3-7, shaikbe is grounds for suspension
or revocation of the driver's license. -

$91-5-10 Suspension or Revocation Following Notice of Returmed Check

10,1 Statutory Provisions - West Virginia Code §17A-2-16 authorizes the
Bepartnrent Division o suspend or revoke anv and all registration cards,
permits, operaiors,-and-chauifenr driver's licenses and registration plates
issued to the person, firm or corporation by whom or on whose account any
such-Fme—or—4ax required fees shall have been determined to remain unpaid after
stich reascnable notice anc demand. West Virginia Code §17A-Z-Z3 authorizes
the Pepevirrent Division to apply a penalty fee in addition to any other penalty
imposed by the West Virginia Code. In accordance with the provisions of West
Virginia Code §17A-3-14, the Division shall suspend anv registration paid for.
Bv 2 check which is returned jor insuificient iunds without prior notice. The
Tofice and demand procedures in these rules <o not apply toc vehicle
registration suspensions.

10,2 Determination of Unpaid Fee or Tax - Upon receipt of any check
returned to the Pepartment Division unpaid for any reason, the Beperiment
Division shall deem consider sweirFee—or-+ax the required fee unpaid. If after
Teasonable notice the fee or_tax remains unpaid, the Drepartment Division shzll
suspend and/or revoke am~—anrd -2l registration —cardsy —permitss - operators-amd
chamffeurs Heenseand-registration- plates-issued -to-tirepersons - firtmr-or
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corperation —in-accordance —with - West—Virginia--Gode--§374&—-2~-16 the license or
registration paid for .with such check.

13,3 Rezsonable Notice and Demand - Upon the Bepertmentis Division's
receipt of a check or checks which are returned unpaid for anv reason by the
prizer’s check maker's financial ingtitution, the Division shall mail a prdpeosed
notice of suspension or revecation to the maker of the check and the licensee or
registrant, if different from the check maker, shait-be-mailed-a-notice—of
prcp-ose-d-—suspmon or-tevveation., Said The notice of proposed suspension or
revocation shall give the check maker ten (10) days to redeem the face amount
of the check and pav any penalty fees.

10.4 Suspension or Revocation - If after ten (10) days, the account
remains unpaid, the proposed suspension or revocation of amvy--amrd-a2H licenses
or registrations shailfecome is effective, The licensee or reglstrant has ten
{10) days to surrender the sUspended or revoked licenses or registrations to

the Bepartment Division.

10.5 Failure to Surrender Documents - In accordance with the provisions
of West Virginia Code §17A-9-7 and §17B-3-9, the D-epa‘r’cmcnt Divisiont shall
notify the Superintendent of Public Safety io secure possession of swch
decumrents any license or registration which the licensee has failed to surrender
and return same them to the Department Division.

10.6 Administrative Hearing - Upon the written request of the licensee or
1’eglst:ra.nt within ten (10) days of the date of mailing of the notice of proposed
suspension, or revocation the Commissioner will afford the licensee or regisirant
the opportunity for an administrative hearing. The scope of the hearing shed
me iz limited to whether or not the fee-or-tzx regquired fees in question has
have been paid to the Separtment Division. The Commissioner may postpone or
continue any hearing on his own motion or upon the application of the licensee
for good cause shown.

10.7 Penalty and Reinstatement Fee - The provisions of West Virginia
Code §17A-2-23 _provides for a penaltv fee for any returned checks. The
provisions of West Virginia Code §17A-9-7 and §17B~3-9 provide for =z re-
instatement fee of for suspended or revoked licenses and reglstratlons. The
provisions of West Va::'gmla Code §1TA-9-7 and §17B-3-9 also provide for an
additional serve order fee if the Department Division of Public Safetv is ordered
to secure the suspended or revoked licenses or registrations.

10.8 Payment - Payment of 2]l fees required under the provisions of these
rules shall be by certified check, money order or cash.

§21-5-11 Suspension Under Nonresident Violator Compact

11,1 Statutory Provisions - West Virginia Code $17B-1C-1 authorizes this
State's entry intc the Nonresident Violator Compact. In accordance with these
provisions each compact member state agrees to allow motorists te accept a
traffic citation for certain violations and proceed without delay and without the,
posting of bond or payment of fine regardless of whether the motorist is a
resident of the jurisdictien in which the citation was issued.

Page 16




Emergency S
Division of Motor Vehicles _
Legislative Rule §91-5-11 .. 7

11,2 Failure to Complvy - Under the provisions of the Nonresident Violator
Compact, each-memirerstate the Division is required to suspend the operating
privileges of its drivers who fail to complv with the terms of certain citations
issued bv other compact states.

11.3  Notification - When another state notifies the  Division of
noncompliance with a traffic citation, the Diwvision shzll send the licensee a
proposed order of suspension by certified mail return receipt requested, ETpon
netiticationr o e complianea-from anoiher wompact-state r —Hre-Heemwseeds—sent-2
proposed wrder -of - suspenstorr 4o-tire--Heenseels —ad dress of- record--oy-cerditied
mails - retura-recstntrequested.,  The proposed-order——of-susrensiomr-shal
irdicatethet 4ire-emariment Division must receive proof of compliance with the
terms of the citation within fortv-five (45) davs.

11l.4 Proof of Compliance with the Terms of the Citation - Proof of-
compiiance shall means certification from the out of state court having
jurisdiction that the fine and cocurt costs have been fully satisfied or a
certification from the court showing that the cifation was dismissed, or the
licensee adjudicated not guilty. Proof of compliance shatl does not mean
personal representation, or copies of money orders, personal checks, or
certified checks. —

11,5 Failure to Respond - If the Pepartment Division does not receive
proo! of compliance within the required foriy-five (Z5) davs, it shall suspend
the licensee's privilege to operate a motor vehicle wil~¥e suspenced until such
time as proof of compliance with the terms of the citation is received. If the
licensee deoes not surrender the license to the .J-ep-ar-tmnt Division of Motor
Vehicles within ten {10) days of the effective date of sdsvension, the
Bepartrent Division shall order the Bepartment Division of Public Safety to
secure such ihe license In accordance with West Virginia Code §17B-3-9.

11.6 Administrative Hearing - Upon the written request of the licensee
within ten (10) days of receipt of the proposed order of suspension, the
Commissioner will afford the licensee the opportunltv for an administrative
hearing. The scove of the hearing slall-me is whether .or not the person
having 2 license suspended is the person to whom the c1tat10n was issued.

11,7 Reinstatement - Subsequent to the suspension of driving privileges
for failure to comply with the terms of 2z citation from a compact member state,
penalty fees under the provisions of West Virginia Code §17B-3-9 shail applv.
Pavment of these fees, in addition to compliance with the terms of the citation
in accordance with Section 11.4 of these rules to the satisfaction of the out of
state court is required prior to reinstatement of a suspended driver's license.

91-5-12 . Suspénsgion or Denial of License Under Student Atftendance Law
12,1 Statutory Provisions ~  In accordance with the provisions of West

Virginia Code §17B5-3-6{(10) and §l8~-g-11, the Division oif Motor Vehicles shall
deny a driver's license or Iinsiruction permit or suspend a driver license
previously issued to any person under the age of eighteen wno cannot present:
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12.1.1 A certificate of graduation issued to the persen from a
secondarv high school or 2 general education develoepment certiticate.

12.1.2 Dotuments showing that the perscon is enrolled in and making
satisfactory progress towards a hign school dlploma or a general education
cevelopment certilicate. . .

12.1.3 Certification from the attendance director or chief
administrator of the couniv that the person s excused irom the requirements of
West Virginia Code 318- T=1L.

12.2 Notification - Upon notification that a person under the age of
eighteen vears hzs failed fo comply with West virginia Code j18-8~1l, the
Division of Motor Vehicles will check to defermine if the person is licensed. If
the person s licensed, ine Division sha.l send a notice of suspension 2y
certified mall to the licensee's address of. record, return recelpt reguested.
The nolfice of suspension shall inform the licensee that his or her license wili be
suspended thirty (50) days aiter the date upon which the lIetter was malled
Snless the licencee can show dJdocumentation of compliance with West virginia
Tode S18-8-11 prior tc the daie of suspension. 1he ncfice shall also advise the
Ticensee that ne or she 1s entitled. to a__hearing before the county
superintendent of schoo.s or nis designate, or before the appropriate private
school ofiicial concerning whether or not the licensee's withdrawal from sSchool
was due 1o circumstances bevond the control of the licensee, making the
licensee eligible for a waiver irom the provisions oif West Virginia Code
§13-8-11, i

12.3 Administrative Hearing - Upon writien request of the licensee within
ten {10) davs ol receipt of the notice of suspension, tne Lommissioner will
a’iord the licenses the opporiunity for an administrafive hearing, “L'ne scope of
the hearing pursuant to Means v. QlderpOhS 401 5.E ZD Dage 447 (W, Va.
L1390 )is to dete*mme i1 there is =z ques;mn oI improper lden‘ntv, incorrect age or
some other bookkeeping error.

12.4 TReinstatement - The Division shall reinstate anv license which has
been suspendec Under wes: virginia Code s./B-3-0b, pursuant to West Virginia
Cocde 518-8-11, after ihe licensee pays all applicable iees and shows that he or

she has:

12,4,1 Reached the age of eighteen,

12.24.2 . A certificate of graduation issued to the person from a
secondary NMigh schcol or.a general education development certificate,

12.4.3 Documents showing that the person is enrolled in and making
satisfactory progress towards a nigh school diploma or a generai education
development certificate, or

12.4.4  Certification from ithe attendance director or _chief
administrafor of the county that the person is excused.Iircm the requu'ements of
West Virginia Code 318-8- 1T
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12.5 Issuance of z license to applicants under eighteen - Any apoplicant
for a driver's license or learner's permit whe is under ihe age ol eighteen
vears shall provide cocumentation of compliance .with West Virginia Code
TI16-5-11 to the .ivisicn of Motor, .vehicles In order to obtfaln a license or
permit., Documentafion inc.udes veriiication of enrollment from the public or_
private school in the form of written notice from the head of ihe school.
Diuring those months when sclhiool is r'ot n sessicn, z copy of the Ticensee's .
Tatest repcri card is prooi of compiiance if such report card was the last one
issued for the previous school vear.

§91-5-13 Suspension Under Resident Violator Program (1991)

13,1 Statutory Provisions = West Virginia Code §17B-3-3(a) authorizes the
Division to suspend tne driver's license oI any person upon receipt of
Totification from a Magistrate or Municipal Court oif this State tnat the licensee
has either falled to appear in court when charged with a motor vehicle violation
originating from Chapters 1/&, 1/B, 1/C, /0, or 17k of the West Virginia
Code or has fa:.leci to pay all fines assessed as a reswt of being convicted of
the wviolation. -

13.2 Notification - Upon notification of noncompliance with the ferms of the
citation Ifrom a Magisirate or. Municipal court, the Division shail send the
licensee an order of suspension to the address oi record by certiried mail,
return receipt requested, Ilhe order. of suspension shall indicate that the
licensee's przvﬂege to operate a motor vehicle is suspended until proof of
compliance is snown anc al applicable Iees are paid,

13,3 Proof of Commllance - Proof of compliance means certification from the
court in fhe form of a receipt which snows that the Iine and court ccsts have
peen satisiled, G0r & 1etter Irom the magistrate or municipal court wnicn
Tmdicates that the requirements of the citation have been met. FProof of
compliance dees not mean personal representation, copies of money orders,
personal checks, or ceriified checks.

13.4 Failure to .Respond - If the Division does not receive proof of
comphance, The licensee's privilege to operate a moior vehlcle will remain
suspended UnNTl such iime as proor oi complance with the terms or the cifation
is received from the licensee, and ihe appropriate fees are paid., I the
Ticences does not surrencer fhe license io the Division within ten (10) days of
the elfective date oi suspension, the Division shall order the Livision of Fublic
Safetv to secure such license in_agcordance with West Virginia Code $178B-3-9,

13,5 Adminisirative Hearing ~ Upon the written request of the licensee
within ten (10) dave of receipt of the proposed orcer of suspension, the '
Commissioner win aiford the licensee the opportunity Iior an administrative
Fearing. Lhe scope of ihe hearing is whether oY noi the person naving a
license suspended is tne same perscn to whom the citation was Issued.

13.6 Reinstatement - Subsequent tc the suspension of a driver's license for
failure fo comply with the terms of the citation, penalty 1ees under the
provisions of West virginia Code 3L./B-3-9 apply, The licensee must pay these
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fees, in addition to previding proef of compliance with the citaticn prior to
reinstatement o a suspended drivexr s lcense,

§91-5-14 Driving Under the Influence; Administrative Hearings (Effective 1984)
{Revised 1691) L . - L

14,1 Application and Enforcement

14,1.1 . Application - These-tegisiative-rules-zpply This section
applies to hearings requested bv persons whose license or privilege to operate a
motor vehicle has been revcked pursuant tc an offense described in Sirepter
126~ —Article-S--aid-SA -oi-tire~Eode West Virginia §17C-5-1 et seq. and
§17C-5A~1 et =zeq. -

14,1,2 Enforcement - Enforcement of these legislative rules is vested
with the Commissioner ¢f the Division of Motor Vehicles or the Commissioner's
lawful designee. ) ' - ' : -

14,2 - Definitions - The following definitions shaf apply in the .
interpretation and enforcement of these-legislative-rultes this section.

14.2.1 Arresting Officer - Means any law enforcement oificer as .
described in West Virginia Code §17C-5-4. '

14.2.2 Code - Means the Code of West Virginia of 1931, as amended.

14,2.3 Commissioner - Means the executive officer of the Pepartment
Division of Motor Vehicles appointed by the Governor pursuant to West Virginia
Code S17A-2-2, or the Commissicner's lawful designee,

14.2.4 Hearing = Means the administrative procedures conducted by
the Commissioner pursuant to Shepter—IrE-amdt—Shepter-29#-of-the-tode West
Virginia Code §17C-3A-1 et seg. and §29A-3-1 et seg. and these-ilegisiative
vutes this section as applied to contested cases arising out of the enforcement
of administranive revocations imposed under the provisions of Chrepter-LFG-pf-he
Eode West Virginia Code 17C-5A-1 et seg.

14.2.5 Licensee - Means any person licensed, or reguired to be
licensed by West Virginia or any other jurisdiction to operate 2 motor -vehicle on
the roads or highways of this State.

14,3 Challenge of the Secondary Chemical Test

14.3.1 Notification - Anv pewsson licensee requesting a hearing under
the provisions of West Virginia Code §17C-5E-Z and who intends ta challenge
the results of any secondary chemical test of bleod, breath or urine, or intends
to cross-examine the individual or individuals who administered the test or
performed the chemical analysis, shzall notify the Commissioner of his or her
intent., Swch The notification must be submitted in writing, either in person or
by mail to the Commissicner in Charleston, West Virginia, at least ten days
prior to the hearing date,
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14,3.2 Admissibility - Fathme If a licensee fails to comply with the
notice requirements of Section 4:8% 14.3.7T of this rule =kail means that the
results of the secondary test, if any, will be admissible as though the person
licensee and the GOmm:.SSIODEI‘ had stzpulated the admissibility of swelr-evidence
the résults of the test.

14,3.3 Exceptions - The Commissioner shall not invoke the provisions
of 4:82 Section 14.3.2 of this rule smafFrotTw-mrvored In the case of a person
licensee. who is not represented by counsel unless the communication from the
Commissioner to the persen licensee estabhshmg a time and place for hearing
also informed the person of the comsequences of his failure to timely notifv the
Commissioner pursuant tc Section £79% 14,3.1 of this rule,

14.4 Request for Hearing

14,4,1 Initial Notice of Procedures - The order of revocation shall
also include a: : : .

a. Statement of the issues involved. In accordance with the
provisions of West Virginia Code §17C-~5A-la upon receipt of a notice of
conviction the only issue the Commissioner Is to consider ii a hearing 1is
requestec 1s whether or not the person named in the order of revocation iz the
same person named in the transcript of the conviction.

b. Statement that the licensee's =z recuest for hearing must be
made as prescribed in Section 5+82 [4.4,2 of this rule.

c. Statement that the licensee must notify the Commissioner )
mirat--tre-notified if there is an intent {o challenge the results or operation of P
the secondary chemical test as prescribed in Section £ 14.3.1 of this rule.

d. Statement of the costs associated with the hearing which the
lcensee may incur mayv--se-imeurred, as prescribed in Seedion-& 14,7 of this
rule. T ' - —

14,4,2 Reguest For Hearing - A licensee must subwit a request for
hearing muret—e-submitted in writing to the Commissioner in Charleston, West
Virginia, either In person or by registered or certified mail, return receipt
requested. The licensee must make the request must-be-made within ten days
from the date on which the order of revoczation's mail recezpt was signed.
However, in cases where the registered or certified mail is not signed for, the
provisions of West Virginia Code §17A-2-19 shall apvply. { the person licensee = _
requesting the hearing intends to challenge the results or operation of the
secondary chemical test, the licengee must notify the Commissioner nwottee of .
such action mmrat-be-mace as prescribed in Section = 14,3 of this rule.

14,4.3 DNotice of Hearing - The Commissioner shzall send the notice of o
hearing shail-be-zent to the personm licensee reguesting the hearing by
registered cr certified mail, return receipt reguested.

The notice shall contain a:
a. Statement of the date, time, and location of the hearing.
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b. Statement cf the issues involved.

<. Statement as to the consequences of failing toc appear at the
prescribed date, time znd place of the hearing

d. tztement as to the consequences of failing to timely notify
the Commissioner of his the licensee's intention to challenge the results or
operation of the seconcary chemical test Dursuant the notme reqmrements of .

Section 4 14.3 of This rule.

14,4,4 TFailure of Persom Licensee Requesting Hearing to Appear -
The failure of 2 persen licensee reguesting 2 hearing to appear without first
obtaining a continuance pursuant to Sections 378f-er-5=87 14.4.6 or 14.4.7 of
this rule shall result in an automatic reinstatement of the revocation and
assessment of the costs outlined in Section 8 14,7 of this rule,

14,4,5 TFailure of Arresting Cfficer to Appear - The failure of the
zrresting officer to appear without first obtaining a continuance pursuant to
Sections 5v86-er-5<87F 14,4,6 or 14,4,7 of thiz rule shall result in an immedizate

dismissal of the administrative revocatzon imposed under the provisions_ of
-FFC-nf-the-Tode West Virginia Code 17C-5A-1 et seq. Provided, that

if the arresting officer encounters an emergency situaficn regquiring his or her
services enrcute to a hearing, the hearing ciificer shall not dismiss the pending
zdministrative revocation if the arresting oificer or Ris or her agency notifies
the hearmg exzminer no later than 1o minutes aiter the scheduled start of the
Tearing. 1Re hearing examiner ypon not:ication, shall elther delay the start of
the hearing or postpone the hearing.

14,4,%4 TRequest for Continuance - The arresting officer or the person
licensee recuestmc a2 hearing mav be granted z continuance of a scheduled
hearing. " The request for continuance shalT be in writing, and must be received
by the Dirsctor of the Safetv and Enforcement 'Brvrs:-on of the BPeperiment
Division of Motor Vehicles at least five dayvs prior to the scheduled hearing
date. The Commissioner will grant the reguests Suchr-Requests—wiirte-granted
if good cazuse is shown. Good cause snall include such reascns as serious
illness, medical appointments, court appearances, or religious holidays of either
partv. In no case may the Commissioner grant either pariy more than two
continuances except as provided in Section [4.4.7 of this rule,

-

14,4.7 Continuance on the Motion of the Commissioner - The
Commissicner mav posipone or continue a hearing on his or her own motion,
The motion shall be for good cause including, but nct Hmited to docket
management, avallabllity Of nearing examiners or other essential personnel, or
mechanical ‘ailure of essential equipment, ie recording equipment, file storage
equipment etc, Lhe Commissioner may also grant a continuance on less than five
davs notice fo either party in the circumstances of unexpected personal
emergencies of the attorney, licensee, arresting officer or key witnesses. A
continuance for a personal emergency is not a continuance under the provisions
of Section 14,4.6 of tnis rule.
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14,5 Hearing Procedures

14,5,1 Representatives - A person licensee requesting a hearing as
well as the arresting officer may be represented by an attornev, licensed to

practice law in the United States..

14,5.2 'Evidence - The provisions of West Virginia Code §29A-5-2
shatl apply to questions concerning evidencs,

14,5.3 Hearing Officer ~ The hearing officer shail-have has the
powers enumerated in West Virginia Code §29A-5-1 as well as those granted in
these legislative rules. ' ST

14.5.4 Presentation of Evidence and Cross Examination —.

a. The arresting officer carries the burden of proof and.
therefore, has the initial opportunity to present evidence.

b. The person licensee requesting the hearing shall--vave has
the right to cross examine the arresting officer or any additional witness
presented by the arresting officer, unless such cross examination is precluded
by the Code or these Legislative Rules.

c. Following the submission of evidence and cross examination,
if anv, of the arresting officer or witnesses presented by the arresting officer,
the hearing examiner shzall give the person licensee requesting the hearing shail
fhen-be given an opportunity to present évidence. ‘

d. The arresting officer shall-mave has the right to cross
examine anv pervson who gives testimeny.

e. Following the presentation of all evidence, each party shail
have has the right to offer closing arguments.

14.5.5 Continuation and Adjournment - The hearing examiner may
continue a hearing in progress - from one day to another or adjourned to a

Tater date by-thetreariro—officer.

14,6 Transcription of Reported Testimony and Evidence

14.6,1 Content of Transcript - All testimony, evidence, arguments,
and rulings on the admissibility of testimony and ewvidence shall be reported by
stenogrzaphic notes and characters or by mechznized means.

14,6,2 Request for Transcript - Upon written request, the
Corimissioner shall have all materials shaildbe transcribed, and z copy furnished
to the person licensee requesting the hearing at his or her own expense. The
Commissioner shall collect a fee of One Dollar and Frifty Cents for each page
transcribed. S o

14,7 Assessinent of Costs

14,7.1 Docket Fee = The Commissioner shall assess a docket_fee _of
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Ten Dollars shatktre—zssessed against the person licensee regquesting a hearing.

14,7.2 Witness Fees - The Commissioner shall assess a fee of Fifteen
Dollars per wiiness and Fifteen Cenits per mile for each mile necessarily traveled
to and from the place of the hearing shaifl-be-assessed against the person
licensee requesting the hearing for each witness.

14,7.3 Payment of Fees - The Commissioner shall assess any person
licensee filing a request for z hearing who iails to have the Commissioner's
order of revocation rescinded or modified te a lesser perind of revecation shall
be-zssessed the fees prescribed in 8+8i-amd 552 Section 14.7.1 or 14.7.2 of
this rule. Damt-cf—-ﬂrm-fees-if—apﬂp—ltca%}e--s-ha-}} ~be-omeoi-the-criteria-to-be

met Such licensee must pav all applicable fees before the Commissioner can
complete reingtatemernt o:i. a license or privilege to operate a mctor vehicle-evan

be-compreted.

14,8 Subpoeneas

In acédrdanice with the provisions of West Virginia Code §17C-5A-2 and
§17A~2~18 which authorize the Commissioner to issue subpoenas or subpoenas
duces tecum, the Commissicner shat-ireve has the authorlty tc issue subpoenas
or subpoenas duces tecum pursuant to West Virginia Code §2%A-3-ID.

14,9 Orders or Decisions

14.9.1 Findings of Fact and Conclusions of Law - The Commissioner
shall make findings of fact a2nd conclusions of law be-made pursuant to crmpter
29 A —amrd- -C—ra:pterr—:?éf-—or—-tlre-Cocre West Virginia Code §17C-5A-1 et seqg. and
§29A-5-1 et sec.,

14.9.2 FEinal Order -~ Ever?—fin-a&—crder—em'-cred—-bﬂy The Commissioner
shall make and enter everv final order me—made pursuant to Thepter—2%A-and
Chramtes- &f-@—m—the--c—o'de West virginla Code §17C-5A-1 ot seq and §29A-3-1
et. seq.

Page 24




KEN HECHLER
Secretary of State

L ST

MARY P RATLIFF
Beputy Secretary of Stale

ROBERT E. WILKINSON

WILLIAM H. HARRINGTON
Chief of Staff

JUDY CCOPER
Director, Administrative Law

DONALD R. WILKES

Deputy Secretary of State N S’I‘ATE OF ‘VEST VIRG]NIA Directar, Corparations
CATHERINE FREROTTE R SECRETARY OE STATE SHEREE COHEN

Ezecutive Assistant

Telephone: (304) 345-4000
Corporations: 342-8000

Special Assistant

Charleston 25305

(Plus ali the volunteer
help we can get)

October 21, 1991

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Division of Motor Vehicles

RULE: Amendments, Series 5,

Denial, Suspension, Revocation or Non-
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Secretary of State that the above emergency rule be approved. A copy of
the complete decision with required findings 1s available from this

office. :
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The Division of Motor Vehicles (DMV) has filed the above

amendments as an emergency rule.

par. 1

West Virginia Code 29A-3-a requires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgaticn of an emergency rule.

par. 2

Following review, the Secretary of §State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [ (29A-3-a(a)].

par. 3

Procedural Compliance: WV Code 29A-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with a
statement = of the circumstances constituting the
emergency, with the Secretary cf State and forthwith with
the Legislative Rule-Making Review Ccommittee (LRMRC).

par. 4 (&)

5 If an agency has accomplished the above two reguired filings
with the approprilate supporting documents by the ftime the
emergency rule decision is issued or the expiration of the

par.

forty-two day review period, whichever is sooner, the
Secretary of State shall rule in faver of procedural
compliance. -




par.

par.

par.

par.

par.

par.

par.

10

11

12

The DMV Labor filed this emergency rule with supporting
documents with the Secretary cf State October 4, 1581 and with
the LRMRC October 4, 1961.

It is the determination of the Secretary of State that the DMV
has complied with the procedural reguirements of WV Code §285A-
3-15 for adoption ¢of an emergency rule.

(B) Statutory Author;ty -— WV Code §17A-2-9%(b) ;eaqu

The commissioner is hereby authorized tc adopt and enforce.
such rules and regulations as may be necessary to carry out
the provisions of this chapter and any other laws the
enforcement and administration of which are vested in the
department.

It is the determination of the Secretary of State that the DMV
has not exceeded its statutory authority in promulgating this
emergency rule.

(C) Emergency WV Code 29A-3-15(g) defines "emergency" as
follows: T T

{g) For the purpcses of this section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservaticn of the public peace, health, safety or welfare or
is necessary to comply with a time limitaticn estabiished by
this code or by a federal statute or regulation or to prevent
substantlal harm to the public interest.

There are essentially three c¢lasses of emergency brcadly
presented with the above provision: 1) immediate
preservation; 2} time limitaticn; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by the DMV are as
follows: - = - . _

These rules entitled 31CSR5, Denial, Suspension, Revocation or
Nonrenewal of Driving Privileges have also been filed as
proposed rules. Public comment has been solicited, and these
rules as propcesed rules, have been approved as modified by the
Division for submission to the Legislature.

The changes to. these rules are being promulgated on an
emergency basis in order to prevent substantial harm to the
public interest. The justification for emergency promulgation
is as follows:
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1. Implementaticn of Supreme Court decision concerning the
driver license suspension c¢f high school dropouts. Means v.
Sidiropeclis 401 S E 2d page 447 (W. Va. 19%0) requires the
Division to advise adversely affected licensees of their right
to an administrative hearing with an appropriate school
official prior to suspension or denial of a driver's license.
The decision also specified the scope of the Division of Motor
Vehicles hearing. Failure to immediately promulgate rules may
jeopardize the Division's positicon in any judicial appeal of
a license suspension or denial.

2. Limit driving under the influence license revocation
hearing continuances to a maximum cf two. The current rules
provide for an unlimited number of continuances. Excessive

continuances allow drivers, some o¢f whom have already been
convicted. of drunk driving, tco continue to drive as they
retain the privilege to drive as long as a hearing is pending.
Delays in conducting hearings also allow cases to become stale
as arresting officers change jobs, move or lose interest in
pursuing charges. Immediate promulgation of this change will
assure that administrative appeals are adjudicated in a timely
manner resulting in getting drunk drivers off of the road and
into the treatment programs. Public safety will be enhanced.
3. Change driving under the influence administrative hearings
to reflect HB 2349 (1991 regular session, §17C-5A-la). This
act denies administrative appeals of license revocation after
a court conviction for driving under the influence. Fallure
to reference this change iIn the rule may jeopardize the
Division's position in any judicial appeal of a license
revocation.

4. Streamline Driver Improvement Program procedures. These
rules will eliminate the mandatory completion of driver
questionnaires after 9 points, eliminate driver interviews and
eliminate the resulting license suspension for nencompliance.
Problem drivers will now be alerted at the 9 point level
instead of the 6 point level, Reduced staffing makes it
impossible for the Division to continue to operate the program
under the present rules. This change will also result in some
savings. Failure to promulgate thls change will result in
further backlogging of this Division's responsibility to alert
problem drivers, and to remove negligent drivers, under the
provisions of WV Code §17B~3-6 (3) and (4) from the road.

It is the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in §29A-3-15(g). . . "time limitation"
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This decision shall be cited as Emergency Rule Decision 97-91
or ERD 97-91 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the WV Division of Labor, the Attorney General and the

Legislative Rule Making Review ommlsi/p
KEN EECHLER

——/I,
Secretary of State
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