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ADMINISTRATIVE LAW DIVISION  7ifof 17 5537 VIRGA
Form #2 o - SECRETARY OF STATE

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: Division of Motor Vebigles TITLE NUMBER:__21CSRS

RULE TYPE: Legislative ; CITE AUTHORITY _§174~2~6

AMENDMENT TO AN EXISTING RULE; YES_X_ NO_
IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TiTLE OF RULE BEING AMENDED: 91CSRA

1

IF NO, SERIES NUMBER QF NEW RULE BEING PROPQOSED:

TITLE OF RULE BEING PROPOSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
COMMENT PERIOD WILL END ON Auvgust 12 AT 10:0G0 A M,

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING
ADDRESS.

—Division of Motor Vehicles === o

Attention: Steven Q. Dalp

THE ISSUES TO BE HEARD SHALL BE
_Building 3, Room 113, Capitol Complex  LIMITED TO THIS PROPQSED RULE.

Charleston, Wy 275317 o~ . _ )
Q&Mﬁ&_{_a

Jane L. Cline, Commissioner

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL
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The Honorable Ken Hechler
Secretary of State

State Carpitol

Charleston, WV 25305

Dear Mr, Secretary:

The Commissioher. of Motor Vehicles is herebv
authorized fo promiilgate proposed and emergency rules.
related to amendments to 91CSR5 titled Denial,
Suspension, Revocation or Nonrenewal of Driving
Privileges.

7%

Date

Arthur L. eas’{on, Jr.
Sec v
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&, Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.

The fiscal impact of the parts of this rule with fiscal
ramifications will be a modest decrease In expenditure,

B, Economic Impzct on Political Subdivisions; Specific Industries; Specific
groups of citizens.

Citizens who accerue more than 6 points will not be reguired to
complete gquestionnaires or attend interviews resulting in savings in
time. i

C. Economic Impact on Citizens/Public at Large.

No real economic impact on the general public.

Signature of Agency Head or Authorized Representative

Q@lm\Q % Oﬂ 2 July 10, 1991

Jane L.{Fline, Commissioner Date
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FISCAL NOTE FOR PROPOSED RULES F ILEB

B3
Rule Title: Denial, Suspension, Revocation or Nonrenewal.pf ] Drlvmng Pr1v1izges
e Pig‘_\ur "E‘T)fg“

Sfiﬁjflij:jgﬁfgrocedural

Type of Rule: £ Legislative _ . Interpretivé

Agency Division of Moter Vehicles __-.-;ﬁddfess Building 3, Capitpl_Complex

Charleston, WV 25317

ANNUAL FISCAL YEAR
1. Effect of Proposed Rule | Increase Degrease Current | Next Thereafter
Fotimated Total Cost s $10,000 | 410,000 | 410,000 | 410,000

Personal Services $ 3,780 $ 3,780 § 3,780 $ 3,780

Current Expense , $ 6,220 | $ 6,220 | 8 6,2207| 56,220
Repairs and Alterations
Equipment

Other - =

2. Explanation of above estimates: 1he above estimates are minimum savings
expected to accrue as a result of modifications tc the Driver Improvement program
system of advising motorists of "pecints" against their licemse at various '"point"
levels. These rules reduce the amount of .correspondence generated thus reflect

savings in postage, stationary and labor for filing and data entry.

Savings will also_accrue as a result of restricting the number of
continuances in DUT hearings to two for each side as each continuance results in
letters to the arresting officer, police chie‘, attorney and the llcensee, some of
which are sent certified,

3, Obtectives of these rules: <Lhese rules change several aspects of license
suspension procedures. The figcal dimpact is meost apparent in changes to the
Driver Improvement program system of notifying drivers of "points" against their
license for traffic infractions. The proposed rule will eliminate "interviews”
and consolidate the "6 pecint" warning letter with the "§ point"
questionnaire/interview step.

Restricting the number of continuances granted in DUI hearings will result in
anhanced public safety by getting drunk drivers ¢ff of the road sconer.
Continuances in many cases delay hearings uptil the arresting officer changes
jobs, retire or loose interest because of frus;ration with the svstem. The
licensee retains his driving privileges pendlng the results of the hearing.-
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91-CSR-5 SUMMARY OF CHANGES
1991-1992 Revisions

Changes to the Point System, (Section 7, Page 9)

1. Zliminate warning letters sent afiter a licensee reaches & points,

2, Zliminate scheduling of interview after failure tc cemplete driver
questionnaire.
3. Eliminate suspension penalty for failure to appear for an interview.

Currently, the Division mails a warning letter at & points, asks for ,

completion of a guestionnaire at 9 points, requires an appearance at an interview
with a representative of the Division upon failure to complete the questionnaire,
and suspends the license for 30 days for those who fail to attend the interview,

The new procedure will be to mail a driver questionnaire to the licensee at S

points, The completion of the questionnaire will now be veoluntary but will serve
as a warning that the licensee has accumulated 9 points and upcn completion will
assist the Commissioner in evaluating what action is to be taken if the licensee
reaches 12 points. We feel this procedure will more effectively utilize our limited
personnel. We estimate at least 2 $10,000 savings.

Some Intangible Savings: reduced travel time for Division representatives,

labor suspending and reinstating licenses/filing/copying, data entry and
generation of computer letters. Savings to the general public include scheduling
davys off to attend interviews and hearings, telephone calls, etc.

B.

Driver Improvement Clinics

1, Allow licensees to attend driver improvement clinics for a 3 point
reduction clinic once every 5 vears instead of only one time. The
Division feels that drivers should be encouraged to attend such classes
by offering the 3 point reduction opportunity more than one time. It
will provide an incentive for more persons to attend such classes and
consequently become better drivers.

2. Establish a truck driver improvement course for holders of a CDL

license for point reduction clinics. This course would be geared toward the
professional truck driver.

C.

Changes to Returned Check Procedures
1, Repeal obsolete rules on returned checks. (Section 10, Page 14)

2. Revise rule to reflect 1989 statute change (§17A-3-14) which provides




for sustension without pricr notice of z wenicle regisiration which was
paid for by a returned check,

3. Revise rule to reflect that the Division will, on a reiurned check,
suspend, revoke or cancel only the decument which was paid for with a
return check, not zll registrations and licenses in the person's name.
Vehicle registrations will continue to be suspended for returned checks
for privilege tax on the vehicle in question.

D, Establish Rules for Student Attendance Law, (Section 12, Page 16)

1, This rule provides for notice provisions for license suspended under
West Virginia Code §18-8-11, The Supreme Court ordered the Division
under Means v. Sidiropolis, S.E.2d (WV Supreme Court of
Appeals, No. 19507 Nov. 30, 1990) (Neely, C, J.) to advise students of
the primary right of appeal to the County Board ofi Education.

2z, The issues to be determined in a2 DMV administrative hearing are also
established,

E. Establish Rules for Resident Violator Compact. (Section 13, Page 17)

1. This rule establishes the procedures for suspending the driver license
of persons who fail to pay West Virginia traffic tickets under the
provisions of §17B~3-3(a).

2. The rule alsc establishes the scope of the administrative hearing,

F. DUI Hearing Procedures. (Section 14, Page 18)

1. Revise rule to reflect the provisions of West Virginia Code §i7C-5A-la
(HB 2349, 1991 Regular Session) which provides for automatic license
revocation without right of administrative appeal upon conviction by 2
court for driving under the influence,

2, Revise rule to provide for only two continuances of a hearing by either
the State or the Defense,

3. Revise rule to explain the circumstances when a hearing may be
continued or postponed on the motion of the Commissioner.

Savings will accrue as a result of eliminating rescheduling of hearings,
reducing backlog of pending files and correspondence. Public safety will be
enhanced by swifter adijudication of DUI hearings and consequently getting drunk
drivers off the road socner. Continuances are used bv many attornevs to delay
hearings until the arresting officers change jobs, retire or loose interest because
of frustration with the svstem. Licensees retain driving privileges while an
appeal is pending, Licensees will still have full recourse in circuit courts to
contest anvy action,

{mib




. .‘
] (PROPOSED) FERE 67 ares 1) Iz
WEST VIRGINIA LEGISLATIVE RULES Secers. ST Vihom
DIVISION OF MCTOR VEHICLES ERY CF STATE
91CSR5

Title: Denial, Suspension, Revocation, or Nonrenewzl of Driving Privileges

§91-5-1. Generszl

1.1 Scope - These regulations establish procedures for the denial,
suspension, revocation, nonrenewal, administrative appeals and reinstatement of
motor vehicle operating privileges.

1.2 Authority - West Virginia Code §17A-2-9, §17B-2-7 and §17C-5A-2,

1.3 Filing Date -
1.4 Effective Date -

1.5 Repeal of Former Rule - These legislative rules repeal West Virginia
Legislative Rules Series 9, CTheck Tendering Policy, filed January 15, 1968 and
Teries 14, Driving Under the Influence oriver License Revocation Administrative
Hearings, filed April 4, 1984,

§91-5-2. Application and Enforcement

2.1 Application - These regulations apply to motor vehicle operators
licensed by the Commissioner of Motor Vehicles.

2.2 Enforcement - Enforcement of these regulations is vested with the
Commissicner of Motor Vehicles or the Commissioneris lawful designee,

§91-5-3. Denial of Driving Privileges for Medical Reasons {Revised 1990)

3.1 Statutorv Provisions - West Virginia Code §17B-2-3 provides that the
Pepartment Division of Motor Vehicles shall not issue any operatoris-lcense;
chavifenrts-Hoerse, - or-—urior--probationary driver's license to anv person when
the Commissioner of Motor Vehicles has good cause to believe that the operation of
a2 motor vehicle on the highways of this State by such person would be inimical to
public safety or welfare. West Virginia Code §17B-3-6 authorizes the departmrent
division to suspend the driver's license of an--operater,——chzuffeur;-or—junior
probationary-operator any person without preliminary heamng upon a showing by
its records or other sufficient evidence that the licensee is incompetent to drive a
motor wvehicle. -

In view of these statutory provisions, an-eperstorisy-chaunfiewsier-or-iumnior

proationary a driver's license will not be issued to or renewed for any persen
L L
when the Commissioner determines that the person is incompetent tc drive a motor

FPage 1
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vehicle, or when the Commissioner has good cause to believe that the operation of
a motor vehicle cn the highways of this State bv the perscn would be inimical to
public safety or welfare, unless the application for the license is accompanied by
a letter of explanation in such detzil as the Commissioner mav require concerning
the mental or physical condition of the applicant at the time application for 11cense_
is made. —

3,2 Procedures for Original, Renewazl, cr Duplicate Applications for License
= The Commissioner, after reviewing the letter of explanation provided for in
subsection 3.1 of this rule, mavy:

3.2.1 Approve the application for license;

3.2.2 Approve the application for license, and impose appropriate
restrictions as the applicant’s physical or mental condition may recuire; or

3.2.3 Require the applicant toc present a Medical Report Form, com-
pleted by a physician of the applicant's choice, licensed in the United States, or
require z report by a Board Certified Physician in the appropriate medical,
specialty for the condition under consideration, or require a Vision Examination
Report Form, completed by an optometrist or ophthalmologist, licensed in the
United States, of the applicant's choice, to the Commissioner for presentation to
the Driver's License Advisory Board. The Medical Report Form and Vision
Examination Report Form sghall be ag provided by the Commissioner., The
Commissioner, upon receipt of the advice of the Driver's License Advisory Board,
may take the action as indicated in number-{iy-or-{Z}-above subdivisions 3.2.1 or
2.2.2 of this rule, or may refuse the application or order the suspension of the
license,

If an application for driver's license, or application for renewal! of driver's
Lcense is refused by the Commissioner because of z phvsical or mentzl condition,
the applicant shall be notified by certified or registered mail, return receipt
requested and shail-be is entitled fo a hearing on the refusa_l by the
Commissioner,

Upon receipt, by the applicant or licensee, of the refuszl to issue or renew
a driver's license, the applicant shall have ten {(10) calendar days to request, in
writing, from the Commissioner a hearing upon the refuszal of the Commisgsioner to
either issue or renew a license. Swech The written recuest must be filed with the
- Commissicner in person or by registered or certified mail, within ten days after
receipt of a copv of the order of refusal or suspensicn., The hearing shall be
before the Commissioner or an authorized deputy or agent of the Commissioner.
All of the pertinent provisions of West Virginia Code Chapter 29A---aArticie-5
§29A-5-1 et seq., shzll apply to the hearing. The hearing shall be held as early
as practical In the countv where the person resides unless the Commissioner or
the Hearing Examiner and such person agree that the hearing may be held in
some other county. The Commissioner mav postpeone or continue any hearing at
his discretion or upon zpplication of the licensee for geood cause shown,

For the purpose of. conducting such hearing, the Commissioner has the power
and authority pursuant to West Virginia Code §17B=-3-6 to issue subpcenas and
subpoenas duces tecum which shall be issued in accordance with the provisions of
West Virginia Code §2%94-5-1,

Page 2
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The scope of the hearing shall be whether the operation of a mctor vehicle
on the public streets and ﬂlghwavs of this State by the applicant would be
inimical te public safety or welfare.

After the hearing and consideration of all the testlmony and evidence in the
case, the Commissioner shall make and enter an order affirming, rescinding, or
modifying the ezrlier order of the Commissiotier.

A copy of the order made and entered following the hearlnc‘ shall be served
upon the licensee or applicant by registered or certified mail, return receipt
requested,

If the Commissioner, after the hearing, does make and enter an order
affirming his or her earlier order of denial, suspension or non renewal, the
licensee or applicant shadl‘e is entztled to judicial review as set forth in West
Virginia Code Chapter 2%A.

Upon a showing by its records or other sufficient evidence that the licensee
is incompetent to drive a motor vehicle, the Departmrent Division may suspend the
license of an--operator-or——cheuffeur licensee without 2 preliminary hearing
pursuant to West Virginia Code §l17B-3-%,

3.3 Procedure for medical examination of licenzee - The :9-e'p-a:».-*i-fv::evr'ztﬁ
Divisionn, having good cause tc believe that a Heetrsed-opesrater-or--chauwffeur
licensee is incompetent, or otherwise not qualified to be licensed, may upon
written notice of at least five days to the licensee require him to submit to a
medical examination bv a physician of the licensee's choice licensed in the United
States and present z Medical Report Form, completed Dy a the physician of-the
aﬁmn‘tis—-c*mte— ~licersed~in—the -United-States, or requzre a report bv a Beard
Certified Physician in the appropriate medical specialty for the condition under
consideration, or require a Vision Zxamination Report Form completed by an
optometrist or ophthalmologist, licensed in the United States, of the applicant's
choice, to the Ccmmissioner for presentation tc the Driver's License Advisory
Board established In accordance with West Virginia Code §17B-2-7a, The Medical
Report Form and Vlsmn uxammamorw Report Form shall be as previded bv the

Commissioner,

The Commissiconer, after reviewing the Medical Report or Vision Examination
Report and the recommendation of the Driver's License Advisorv Board, mavy:

3.3.1 Tetermine that the licensee is competant to drive a motor
vehicle;

3.3,2 Determine that the licensee is competent to drive a motor vehicle
if certain appropriate restrictions are impcsed and impose such resirictions as the
licensee's physical or mental cendition mav require; or

3.3.3 Determine that the licensee iz incompetent to drive a motor
vehicle, that no appropriate resirictions can be imposed under which the licensee
could competently operate a2 motor wvehicle, and order the suspension of the
license until such time as the licensee is required to submit further information to
determine whether or not he is competent to drive 2 motor vehicle.

Upon making a determination that the lLicensee is incompetent %o drive a
motor vehicle, the Commissioner shall immediately make and enter zn order
suspending the license., The Pepertmrent Division, upon suspending a license,
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mavy, in the event the Commissioner determines that the continued operation of 2
motor vehicle by the licensee presents a clear and immediate danger to the
licensee and others, require that the license be surrendered tc and be retained
by the Bepertment Division until the outcome of any hearing requested or until
the end of the period of the suspension. A copy of the order shall be
immediately forwarded. to the licensee by registered or certified mail, return
receipt requested, Upon receipt by the appiicemt licensee of the Crder of _
Siuspension, the licensee shall have ten (10) days to request, in writing, from the
Commissioner a hearing upon the suspension by the Commissioner, Swuch The
written request must be filed with the Commissioner in person or by registered or
certified mail, within ten (10) days after receipt of a copy of the order of.
suspension. The hearing shall be before the Commissioner or an authorized
deputy or agent of the Commissicner. All of the pertinent provisions of West
Virginia Code Ghagter-29A5-—Article-S5——shad §29A-5-1 et seq. apply to the
hearing. The hearing shall be held in the county where the licensee resides
unless the Commissioner or the Hearing Examiner and sueh the licensee agree that
the hearing may be held in some other county. Any such hearing shall be held
as early as practical after the date upon which the Commissioner received the
written request. The Commissioner may postpone or continue any hearing at his
discretion or upen application of the licensee for gocd cause shown,

A timely request for a2 hearing may at the discretion of the Commissioner
stay the Order of Suspension.

For the purpose of conducting sweh a hearing, the Commissioner has the
power and authority pursuant to West Virginia Code §17B-3-6 to issue subpoenas
and subpoenas duces tecum which shall be issued in accordance with the provision
of West Virginia Code §29A-5-1.

The scepe of the hearing shall be whether the licensee is competent to
operate a moter vehicle on the public streets and highways of this State.

After the hearing and consideration of zll the testimony and evidence in the
case, the Commissioner shall make and enter an Crder affirming, rescinding, or
modifying the earlier Crder of the Commissioner.

A copy of the Order made and entered following the hearing shall be served
upon the licensee by registered or certified mail, return receipt reguested.

If the Commissioner, after the hearing, does make and enter an order
affirming his earlier Crder of Suspension, the licensee shall be entitled to judicial
review as set forth in West Virginia Code Chapter 2%A,

3.4 Standards for Medical or Vision Review
3.4,1 Medical - The Driver's License Advisory Board shall evaluate
each medical case referred to it on an individual basis and make recommendations
to the Commissionér for his or her decision.
3.4,2 Vision - Coenveéehtional corrective lenses, including surgical
intraocular implants and centact lenses, wiH-+e are acceptable for meeting the

visual acuity requirements for any learner’s permii or driver's license, chauffenr's
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Heewmrse, er—jumor--prooatiormary-teense. Special equipment or special lens

arrangements wit-mot-te are not considered conventional for the purposes of this
rule. ' o

Those applicants or licensees who do not satisfv the visual acuity standard
of 20/40 mav be required teo submit a Vision Examination Report Form, completed
by an coptometrist or ophthalmologist, licensed in the United States, of the appli-
cant's choice, io the Commissioner for presentaztion te the Driver's License
Advisorvy Board,. _The Board may consider peripheral vision, depth perception
and color recognition in their recommendation to the Commissioner. Additionally,
the Commissicner may prescribe a traffic environment vision test be administered
to the applicant or licensee by designated officers of the Pepartment Division of
Public Safetv,

§91-5-4, Reinstatement of Suspended Registration

4.1 Procedures - Upon suspension of any registration in accordance with
any of the provisions of the West Virginia Motor Vehicle Safety Responsibility
Law, Chapter 17D of the Code, the hcense or registration plate involved shall be

forthreith destroyved upon receipt of same by the Department Division. This
procedure is necessarv beczuse of the limited storage facilities available to the

Department Division and by virtue of the cost whlch would be involved in
attempting to store such plates. Accordingly, upon reinstatement of any such
registration within the registration period, application must be made for a
duplicate or substitute registration or license plate upon the form prescribed for
such purpose, and the fee required siail-re-that-establstred by West Virginia
Code §17A-10-11, IE-tire- regrstraﬁcr—-card——pertmmrg--t&%he-regm@mﬁon--whmh
was--surspendet-~ras— -ro-t -returmed—+to--the Sepertment-Diviston--during-the-pertod-of
suspensiom-—and-such-2pricant-doesnot- posTesT- —SHeR- -card- - ak- th-e--ﬁme——crf
reimstatement-of—the-suspended~registration,~<the —fee estobliished- by -saic-Section
11-for—sbtaiming = -duplicete- vr—substituteregistration-card-shalt also- e reguired.

§91-5-5, TReinstatement of Driving Privileges of Persons Whose
Sreratori=s- and—-Ghauffeur-s Driver's Licenses Were Revoked under Prior
Enactment of §17C~5-2.

2,1 Procedures - Any person whose eoperatsriz-sr-chauwffeur’s driver's
license has been revocked may applv for restoration of driving privileges at at the
end of the period of revocation or minimum pericd of revocation as the case may
be., Any sueh person whose driving privileges were revoked for a conviction
under West Virginia Code §17’C—5-'2- prior to it reenactment in 1981 mav request in
writing to have such person's driving priviieges restored. In addition to filing
proof of financial responsibility as required bv West Virginia Code Eirapter-17B3
Aeticle-~t §17D-4-1 et seg., any such person convicted for a subsequent offense
under said West virginia Code §17C-5-2 within 2 period of five (3) vears must
also, In light of the former prov151ons of satd West Virginia Code $17C-5-2 obtain
and file with the written request, e letters from five perscns in the applicant's
community. Each of these letters must state that the writer has known the
applicant personally for more than five vears; that the applicant has mnot driven a
motor vehicle during the period of revocation: that in the writer's opinion the
applicant is net likely to repeat the offense for which the license was revoked;
that the public safety does not reguire that the applicant’s license be revoked
any longer; and that the applicant has not, to the knowledge of the writer, been
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addicted to the use of intoxicating beverages or narcectic drugs or used the same
during the preceding five vears. All hearings upon the written request for
restoration of driving privileges shall be held in accordance with the provisions of
Department Division of Motor Vehicles Rule Sertes-I;-Sectionr3 91CSRI1. 3,

§91-5-6. Suspending a West Virginia Resident's License Upon Conviction
in Another State

6.1 Statutory Provisions - West Virginia Code §17B-3-3 authorizes the
Commissioner to suspend 2 resident's license upon conviction of a traffic offense
in another stzte jurisdiction.

6.2 Procediires - The Betrament Division shall suspend or revoke the
driving privileges of any resident of this state upon recelving notice of conviction
of for an offemse in another ]urlsdlctmn, which if committed in this state, would
be grounds for the mandatory suspension or revocation of driving privileges.

If the records of the Beprartrmemi Division disclose that a conviction is the
second or subseguent conviction ef for the same offense in this or any other
jurisdiction, the B-epartrmt Division shall suspend or revoke the resident's
driving privileges in the same manner as if the offense had occurred in this
State. -

Driving pmvﬂeges can only be restored after the licensee has comphed with
all the provisions of the Motor Vehicle Code and Administrative Regulations in the
same manner that would be reguired if such the licensee had been convicted in
this State. -

§91-5-7. The Pcint System (Revised 1988}

7.1 Records - West Virginia Code §17B=-2-14 requires that records be kept
in order that an individual record of each licensee showing the convictions of
such licensee be readily ascertainable and available for. consideration by the

t Division upon any apphcatzon for renewal of license "and at other
suitable times" consistent with the provisions of West Virginia Code §17B-3-6(3),
Accordingly, a record keeping system to be known as the Point System and to be
administered by the Driver Improvement Section is herein established in this rule,

7.2 Qffenses - Point Total - When anvy licensee of the State of West Virginia
is convicted in the State of West Virginia or, pursuant to the provisions of West
Virginia Coéde §17B-3-3, in any other state, of any of the following oiffenses
involving a motor vehicle, which conviction has become final, the offense and the
point total shown opposite such offense will be entered on such licensee's driver
record maintained by the Deparénmrent Division of Motor Vehicles.

Statute . . . : Point
Violated =~ Generzl Description of Offenses Value
817C~-5-3, Retkless Driving 6
§17C-18-1 . ) ' '
§i7C~4-2, Hit and run invoiving property damage only 4
§17C-18-1 T T
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Legislative
§17C-6-1

§17C-12-7,
§17C-18~-1

§17C-3-4,
§17C-12-5,
§17C-18-1

§17C-3-3,
§17C-3-7,
§17C-18-1
§17C-7-2,
§17C-7-6,
§17C-13-1

§17C-6-1,
§17C-18-1

§17C-6-1,
§17C-6-4,
§17C-18-1

§17C-6-1,
§17C~-6-4,
§17C-1g-1

§17C-%5-1,

§17C-9-2,

§17C-9-3,
§17C~-9-4,
§17C-9-~5,
§17C-10-2,
§17C-1z-¢6,
517C-18-1

§17C-8-2,
§17C-8-3,
§17C-8-4,
§17C-18-~1

§17C-7-3,
§17C-18-1

§17C-7-5
§17C-13-1

“oter Nehnicles
Rule #91-3-7

Speeding in school zone

Passing stopped school bus

Failure to obey stop signs and cther traiffic
" signs and control devices, except failure to
" obev traffic Hght controel signals

Failure to obey traffic control signals or
triffic light signals

Driving to left side of roadway

Driving too fast for conditions, failure to keep
vehicle under control or hazardous driving

Speeding in violation of specified or established
limits where the speed was in excess of 75 m.p.h.,

" except on highways where established speed limit is
65 m.p.h. and conviction was in excess of 80 m.p.h.

“Speeding in violation of specified or establighed
limits where the speed was not in excess of 75 m.p.h.

Failure of driver to yield right of way

Improper right-hand and left-hand turns

Fzilure of driver of overtaking wvehicle to give
audible signal, or failure to pass to the left

at a safe distance, or driving to the right
before safely clear of the overtaken vehicle,

or failure of the driver of overtaken vehicle

to give way to the right, or driver of overtaken
vehicle increasing speed before being completely
passed by the overtaking vehicle

Passing In face of oncoming traffic
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§17C-7-7, Passing in no-passing zone 3
§17C-18-1 ' i

§17C-15-1, Operation of vehicle without lighted lamps 2
§17C-15=-2, or lights when required to be lighted

§17C-18-1 _ :

§17C-7-10, Following too closely 2
§17C-18-1 T B ' N T :
§17C-14-5, Operation of a vehicle with more than . 2
§17C-18-1 three persons il the front seat

§17C~-14-2, Improper backing 2
§17C-18-1 , : . '

§17C-7-8, Driving wrong way on one-wav streei, 2
§17C-18-1 highwav or roadway

§17C-8-6, TmpFfoper turnirng movements, or improper 2 !
§17C-8-8, signals, or no signals

§17C-8-9, -

§17C-8-10,

§17C~18~1

17C All other moving violations 2

(The above statutory references are to Chapters, Articles and Sections
of the Code of West Virginia, 1931, as amended)

7.3 Traffic Convictions With No Point Value - The abstracts of traffic
convictions outlined below would not be considered a moving viclation and
consequently have no point value in the administration of the Driver
Improvement Program:

Convictions for operating vehicles on the highways of this or any other
state with defective or improper equipment.

Convictions for operating vehicles on the highways of this or any other
state in violation of the weight, height, length and width provisions of the West
Virginia Code, ~

Convictions for operating a vehicle on the highways of this or any other
state with improper registration.

Convictions for operating a2 vehicle on the highways of this or anv other
state with an expired vehicle inspection decal or certificate.

7.4 Traffic Accidents Not Involving Convictions - Although West Virginia
Code §17B-2-14 provides that records be kept on traffic accidents, no peints
will be assigned for any traffic accident not involving a conviction; however,
when sufficient points have been accumulated to result in a review of a driver's
record as cutlined in Sec. 7.12 of this rule, records on file in the Department
of anv accident not invelving a conviction may be considered,
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7.5 %fs*-lﬁrgé“iz:—-E-rivc*s -&omrvicted Trr-Gther-States Traffic Convictions -
The appropriate number of points indicated in Section 7.2 of this rule will be
noted on the driver record of anv licensee convicted of anv of the above
offenses im—+viclation—-of-any-munichoal-—clrarter-—byiaw--or- ordmantc--of--a:ny
prrteimality in West Virginia Circuit, Magistrate or Municipal Courts.
Ceonsistent with the provisions in West Virginia Ceode §17B-3-3 any licensee of
the State of West Virginia convicted in any other state or municipality therein,
or in the District of Columbia, of any offense described in Section 7.2 of this
rule in violation of anv statute or ordinance of such cther state, municipality or
District of Columbia shall be charged with the appropriate number of points
shown in said Section 7.2 of tTus rule o:f::posne the descrlDtlon of such the
offense. -

7.6 Ferfeiture of Bail Or Deposited Collateral - Consistent with the
provisions of West Virginia Code §17B-3-¢ requiring the furnishing to the
Bepartment Division of cerfified abstracts of judgments on convictions, for the
purposes of the point system, a forfeiture of bail or collateral deposited to
secure z licensee's appearance in couri, which forfeiture has not been vacated,
shallte is equivalent to a2 conviction. .

7.7 Points Assigned for Same Cccurrence -~ When z licensee is convicted
of two or more off’enses arizing out of the same occurrence, pomts will be
assigned for onlvy one such offense and when there is a2 difference in the point
values of the offenses, the greater point value will be assigned.

7.8 'Revocations -~ West Virginia Code §17B-3-5 provides that certain
convictions result in an automatic revocation, as cpposed to suspension, of the .
speratorisciclranffeurs driver license of the person so convicted. Im-as-mucir-2s
veveorcation-te-mendetory;-Suet- c*re-a-ses—w-rl-l—b-e—m%ed—%:y-*he—@-epar’bment—on—éhﬁ
driver—record dnvelved,-frut- o points i -be-wssigred -for-—such-convictions,
ex --for-retk-}e,ss-dri-'v'i-rrg-cqnvici-&ms-*wher-c—rewcaﬁe-nﬁs—-ncrt—-mand-a{ary These
convictions are recorded on the licensee's driver record with no assignment of
p01nts Reckless driving convictions are assessed poinis unless there-are three
suen convictions occur within 2 Feriod of twentv-four months. In these cases,
the licensee shall be subject to the mandatorv revecation In accordance with
West Virginia Code 5173-3-5(5)., When any person is convicted in the State of
West Virginia for an oifense tor which no peint value is assigned but for which
a cenhled abstract of judgment on such conviction is required and furnished to the
Deperiment Division under the provisions of West Virginia Code §17B-3-4 such
conviction shall be noted, without point wvalue, on the driver record of the
Hrdividual licensee concerned.

F+0-—Warming Eetters—-Fhe-Department-shell send-a-warnimg-Jetter—to-any
Heesrrgee ~vheose record ~shows —a—ftotal- of~b-poirte—--Fhe-letter-wil-advise~tire
Lesmgee of-thesomisisticme —recordad- o 4dre Jicen see le —drives recovd s ~will~ remind
the-leerses of- e Deparimerniies -power--of-sugpensionr —and-with -urge-the-Heemsee
o -—makeeverr —eHfort-te—drive-safelyat- it tmess

?<38 7.9 Driver Improvement Questionnaire - Anyv licensee whoese record.
shows a total of nine (9) io eleven (11) points will be requested to complete a
Driver Improvement Questionnaire, This-guestionmeire -whHi-be-mazied-tothre
Heensees most -recent-drivers-license—address-or fHle —withr—tdre~DPepartment—and
pursuent —to-—the —provistonrsof -West -¥Yirginte--Code 31742k -tire-Heemsee shall
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e comrsidered oo —havimg-beenr~given-motice ~uponr —expiration-of-four--cdays-from
medtirre---The-guestionnaire-shaib-te-completed —in - ful-by-the-licensee-and
ebmitted-4o-+he--Desariment —withinr twenty-dave from -the-dete-of-the Jetter,
Fortirepurposes-si-this-sectiom—thre-postrark--orr -~the-envelspe of-tire-rratied
qtres‘bicnnaire-sha-}l--s-erve-as—{he-measurc—-cﬁ—mp%fa:nc—e—-wiﬁt—the-fwew—dav
recquirements :

F51i  FPathwee-to-Submit- or--Complete- Suestiommaire —-withisr -the —reguired
timre -period—wil- resuit~in-an-order-being divected to-the licensee—to—zppear—for
am-imberriew-with-2-represertative —of +he-BepartmentHm+ire- Hicerseets couwnrty -of
resideneer———t—theadmterviews——tre - drivimg-secord-oi-thre-Heensee-wili-be
reviewed-—Fabure-of - the dicensee—to-appear—at~this ~interview - —without-good
sanse-shall-be-grouvsds-for-suspension—oi--the -Heensests -priviegeto-cperate2
motor-~ehicte~for o -pertodof-thirtv-davys

Z+32 7.10 Accumulation of Twelve or More Points ~ will result in the
Pepartment Division undertaking a review of the licensee’s drivimg driver
record, This review shall be based on a consideration of 21l facts and
circumstances including the drévimz driver record, police reports, accident .
reports, and convictions for which no point values were recorded as well as any
other information pertaining to the licensee on file with the Zepawtmrent
Division. After an evaluation of the licensee's drivimg driver record, the
Pepertrment Division may: 1) advise the licensee that continued viclation of
traffic laws will result in suspension of the licensee's privilege to operate =z
motor vehicle, or 2) place the licensee on probation for a period not tc exceed
one (1) vear under such conditions as the Pepartment Division reels 1s
Tlecessary for-z-pericd-net-to-exceed-one—i-—rear, or 3) suspend and/or place
on probation the licensee's privilege to operate a motor vehicle for 2 combined
period not to exceed one (1) vear. If it is determined that some action is to be
taken, it shall be because, as specified in West Virginia Cede §17B~3-6, the
Bepartment Division has determined that the licensee has been convicted with
such frecuency of serious oifenses against traffic regulations governing the
movement of motor vehicles as to indicate a disrespect for traffic laws and a
disregard for the safety of other persons on the highways or is a habitually
reckless or negligent driver of a motor vehicle,

7:23 7,11 Léfigth Of Time Points Maintained On Driving Record - The
total number of points, if any, accumulated by any licensee shzall be maintained
on the licensee's driver record for a period of two vears from the date of the
COnviction motes- ofr Sres-Hcensee s—drivar-recore, Thereafter, the points shall
be eliminated but the record of convictions shall remzin so that if at any future
time sufficient points are accumulated to cause the Bepartment Division to
review the licensee's drivimg driver record, such convictions may be considered
in determining the action, it any, to be taken following such review. The point
totals accumulated by any licensee who, after review, is placed on probation or
whose license is suspended following review, or who whose license is placed or
remains on probation following a hearing, or whose license is or remains
suspended following a hearing, in accordance wifth the provisions of Section
7225 7.13 hereof, shall be eliminated at the expiration of the suspension and/or
probation peﬁod. However, the record of convictions shall remain so that if at
any future time sufficient. points are accumulated to cause the Pepartment
Division to review the licensee's drivirg driver record, such convictions may be
considerad in determining anv action, which may be taken,
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Foid 7,12 ffective Starting Time For Period Of Suspension - The sus-
pension of any operateris--or-cheuffeur!s driver's license under the Driver
Improvement Program shall be effective ternl davs irom mailing of the notice of
suspension. Eligibility for reinstatement shall be calculated in accordance with
Depertment of-iMoter--YehielesRute-Series-16 Rule 91CSR16, Eligibility for
Reinstatement Following Suspension or Revocation.

%735 7.13 Hearings - In accordance with the provisions of West Virginia
Code §17B=3-8, any licensee whose license is suspended or placed on probation
shatk-+te is entitled to a hearing, The request for any such hearing shall be
made in Zccordance with the provisions of Depertment of-Motor-Sehicies-Rurles
Servies-1 91CSR1, Administrative Due Process, and the hearing shall be con-
ducted as provided in said the rule. When a hearing is requested, the Depart
ment Division shall give the licensee notice of the time and place of hearing.
The hearing shall be held as early as practical. The Commissioner may
posipone or continue any hearing on his own motion or upon the application of
the licensee for good cause shown. The notice of hearing shall advise the
licensee of the matters to be considered at such hearing. Upon such hearing
the Beparimenmt Division shall either rescind its order of suspension or
probation or, affivm the suspension or probation of such license, If the !
suspension is rescinded, but the Pepertmrent Division feels that some lesser.
action is appropriate, the Pepertment Division may place the licensee on
probation under conditions established by the Pepartment Division for a period
not to exceed one vear from the date of rescission of the suspensilon.

2-36 7.14 Judicial Review -. Anvy licensee whose operatoris-or-chauffeuris
driver's license is, or remains, suspended after a hearing held in accordance
with the provisions of this Section or Bepartment of-Motor-¥elrdctes-Ruiey-Sertes
1 91CSR1, or who after such a hearing is placed, or remains, on probation
under conditions established by the Pepawtment Division, shath-Yve is entitled to
seek judicial review in accordance with the provisicns of West Virginia Code
§29A-53-4 and any other remedies provided by law for the review of the action
taken by the Department Division. '

F:3% 7,15 Applying For Reinstatement, Or Relief Of Probation - Any
lcensee whose license is suspended, or who is placed on probation may at any
time during the period of suspension, or probation request reinstatement of
suel the suspended license, or to be relieved from such probation,

Upon receipt of anv request, the Bepariment Division mayv make any
investigation as-deemed it considers appropriate and mav amend the previous
action,

§61-5~-8, Driver Improvement Clinics

8.1 Prccedures - Driver Improvement Clinics are conducted at various
times and locations throughout the State. The course, not to exceed fifteen
hours, must be approved by the West Virginia Peperfment Division of Motor
Vehicles. The instructors conducting these clinics must be certified by the
approved organization,

8,2 Points To Be Deducted Upon Successful Completion - Attendance at
any Driver Improvement Clinic murst-e is voluntary on the part of the licensee;
however, on successful completion of a course, not to exceed fifteen hours,
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three points will be deducted from the total points shown on the record of the
licensee. The privilege of deducting peints for completing 2 course will be
permitted ome—time--orly once during any five vear period, and only if the
licensee has eleven (l1) points or less, and has no outstanding violations which
would place the licensee over the eleven (l1) point level. No peints will be
deducted from any licensee's record whre-mezy-have when the licensee has
attended and received a certificate from 2z clinic pricr to accumulating any
points on the-Heemsee's his or her drivimg driver record. i i
A certificate must be presented from the instructor of the ctlinic to the
Beperément Division of Motor Vehicles, showing that the course has been
completed by the licensee before the points cah be removed Ifrom the record.

Although three points will be subtracted from the driver record, the
record of all convictions involving motor vehicles will remain so that if at any
future time sufficient points are accumulated to cause the Peparitment Division
to require another review, the conviction for which the points were eliminated
mav be considered zlong with 2]l other convictions of record In the Depertment
Diwvision in determining the action, if any, to be taken following such review.

§.3 Professional Truck Driver Course - In order io remove points that
have been assessed against a licensee who holds a valid commercizl driver's
Ticense, the licensee must successiully complete the Professional Truck Driver
Course. All requirements outlined in Sections 8.1 and 8.2 of this rule will
apply to the Professional Truck Driver Course.

§91-5-9, Procedures For Medical And Driving Re-Examinatien Of Licensed
Drivers

9.1 Statutory Provisions - In accordance with West Virginia Code
§17B-3-7, the Depariment Division of Motor Vehicles may reguire a
re-examination of a licensed sperator-or-chauffewr driver. .

The Prepgartment Division, having good cause to believe that a licensead
operator-or-chauffenr driver is incompetent or otherwise not qualified to be
licensed, may upon writfen notice of at least five days require the licensee to
submit tc am vision, written and driving examination by the Division of Public
Safety. Upon the conclusion of the examination, the Department Division shall
take action ‘as may be appropriate and may suspend or revoke the license of
such person or may issue a license subject to restrictions as provided under
West Virginia Code §17B-2-10. Refusal or neglect of the licensee to submit to -
the examination shall be grounds for suspension or revocation of the license.

9.2 Procedures - The Division shall mail the notice of re-examination to
the-livenrsee—siral-be-rraited to the licensee s most recent driver license address
on file with the Pepertment Division of Motor Vehicles and shall be maziled by
certified or registered letter. <Lhe notice shall contain the time and place
designated for the re-examination and, also, shall contain a brief explanaticon
that a suspension or revocation may be imposed for fzilure to appear and submit
to the re-examination as directed by said the notice. '

The re-examination sha¥ administered by the Division of Public Safety
consists of three parts. The first part covering physical gualifications sheail
consists of a vision .test and color blindness test and an inquiry into any
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physical disability. In addition to the physical qualifications, the examining
officer shadl-te-recuired-to conducts z personal interview with the licensee.

The second part of the re-examination shail consists of a wriiten test
compesed of questions of equal wvalue. A minimum- of 70% of the guestions
covering motor vehicles laws, rules of the road, highwayvy warnings, traffic
signs and signally devices correctly answered wil-¥e is required to pass the
re-examination., The written test may be administered Verbally if the licensee is
determined by the examiner to be illiterate.

The reference document for the material on the test shail-come—from E. the
official Driver's Handbook as prescribed by the Commissioner of the BPepariment
Division of Motor Vehicle__s.

The third part of the re-examination shaib-re is the driving test that is
given to new applicants applying for driver's licenses in this state. A passing
score shall be the same as required for new applicants. The driving test shall
not be given if the licensee fails to meet the minimum phvsical standards as set
forth by the Commissioner of the Peperinremt Division of Motor Vehicles. ‘
¥

1f the licensee fails the re-examination, the license will be suspended
indefinitely upon notice from the Pepeamtrrent Division of Motor Vehicles. The
notice shall be sent by certified or registered mail and the suspension shailte
is effective four days after the date of the suspension order.

T The licensee shalbmrot--be is not eligible for a second re-examination until
the expiration of thiriy days from the date the license was surrendered to this
Deparément Division. The licensee must make a reguest, by letter or in
person, to the Depariment Division of Motor Vehicles, for the opportunity to
take subsequent re-~examinafions. '

If a licensee fails a second re-examination, the licensee wiH-mot-%e is not
eligible for a re—examination until sixty davs have expired from the date of the
previous re-examination. If a licensee fails a third re-examination, the licensee
=48 is not be eligible for the fourth re-examination until six months have
elapsed, Tailure of four consecutive re-examinations shait-=e is grounds for -
permanent revocation and the licensee will not be eligible for additional testing
until one year from the last re~examination date.

If the licensee fails to pass the re-examination because of failure to meet
the visuzal quzlifications, no further examination shall be granted until adequate
evidence of visual improvement has been submitted,

Upon showing of good cause the Department Division may request any
licensee to submit a medical report of a recent medical examination. The report
must be submitted on forms prescribed by the Commissioner of the Division of
Motor Vehicles in accordance with Section 3 of this rule.

After review of the submitted medical report, the Commissioner shall
determine whether or not the license should be suspended in accordance with
the provisions West Virginia Code §17B-3-7,

If the driver's license is suspended because of a physical condition and =z
satisfactory medical report is subsequently submitted, the Commissicner may
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require the licensee to submit to a re-examinaticn of the licensee's driving
ability before the driver's license is reinstated.

Refusal or neglect of the licensee to submit to swch 2 driver re-exami-
nation or physical examination, or both, requested in accordance with the
provisions of West Virginia Code §17B~3-7, shall-e is grounds for suspension
or revocation of the driver's license, ' -

§91-5-10 Suspension or Revocation Following Notice of Returned Check

10.1 _ Statutory Provisions - West Virginia Code §17A-2-16 authorizes the
Departrrent Division to suspend or revoke any and all registration cards,
permits, operstors;-amd-cheuffenr driver's licenses and registration plates
issued to the person, firm or corporation by whom or on whose account any
sucirfee-or—+2x required fees shall have been determined fo remain unpaid after
such reasonable notice and demand. West Virginia Cede §17A-2-23 authorizes
the Pepartment Division to apply a penalty fee in addition te any other penalty
imposed by the West Virginia Code. In accordance with the provisions of West
Virginia Code §174-3-4, any registration paid for by 2 check which is returned
Tor insuflicient funds shall be suspended without prior notice. Lhe notice and
demand procedures in these rules do not apply to vehicle registration
suspensions.

10.2 Determination of Unpaid Fee or Tax - Upon receipt of any check
returned to the Depertmrenmt Division unpaid for any reason, the Separiment
Division shall deem swuelr-fee~sr-+t=x the recuired fee unpaid. If after
reasonable notice the fee or tax remains unpaic, the Department Division shall
suspend znd/or revoke any--erra -2l registration-—cards s -permits; - operators—and
chanifenrs-Heense——amd-registrationr —plates - tssued- 4o -thre-personry - firm-or
corporatiom-iraccordance- with-West-Firginia-Sode-§17A-2—34 the document paid
for with such check,

10.3 TRezsonable Notice and Demand - Upon the Pepertmentts Division's
receipt of a check or checks which are returned unpaid for any reason by the
madter’s check writers financial institution, the Division shall mail a2 proposed
notice of suspension or revocation to the maker of the check and the licensee or
registrant, iI different from the check maker, shalr-re-mailed-a—meotice—of
proposed-—suspension-or-revocation. — Satd The notice of proposed suspension or
revocation shall give the check maker ten (10) davs to redeem the face amount
of the check and pay any penalty fees.

10.4 Suspension or Revocation - If after ten (10) days, the account
vemains unpaid, the proposed suspension or revocation of zny-=zmd-all licenses
or registrations shall-lrecome is effective, The licensee or registrant has ten
(10) days to surrender the suspended or revoked licenses or registrations to

the PDeparément Division.

10.5 TFailure to Surrender Documents - In accordance with the provisions
of West Virginia Code §17A-9-7 and §17B-3-9, the Pepawtment Division shall
notify the Superintendent of Public Safety to secure possession of such
doemments any license or registration which the licensee has failed to surrender
and return same fo the Department Division.
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10.6 Administrative Hearing - Upon the written request of the licensee or
registrant within ten (10) days of the date of mailing of the notice of proposed
suspension, or revocation the Commissioner will afford the licensee or registrant
the opportunity for an administrative hearing. The scope of the hearing shall
ke is limited to whether or not the fes-or-4zx reguired fees in guestion has
have heen paid to the Deperétment Division. The Commissioner mayv postpone or
continue any hearing on his own motlon or upon the application of the licensee
for good cause shown. ' - '

10,7 Penalty and Reinstatement Fee - The provisions of West Virginia
Code §17A-2-23 provides for z penalty fee for any returned checks. The
provisions of West Virginia Code §17A-9-7 and §17B-3-9 provide for a re-
instatement fee of suspended or. revoked licenses and registrations. The
provisions of West Virginia Code §17A-9-7 and §17B-3-9 also provide for an
additional serve order fee if the Department Division of Public Safety is ordered
tc secure the suspended or revoked licenses or registrations.

10.8 Pavment - Payment of all fees required under the provisions of these
rules shall be by certified check, money order or cash. .

§91-5-11 Suspension Under Nonresident Violator Compact

11,1 Statutory Provisions - West Virginia Code §17B-1C-1 authorizes this
State's entry into the Nonresident Violator Compact. In accordance with these
provisions each compact member state agrees to allow motorisis to accept a
traffic citation for certain violations and proceed without delay and without the,
posting of bond or payment of fine regardless of whether the motorist is a
resident of the jurisdiction in which the citation was issued.

11.2 TFailure to Comply - Under the provisions of the Nonresident Vielator
Compact, each member state is required to suspend the operating privileges of
its drivers who fail to comply with the terms of certain citations issued by
cther compact states.

11.2 Notification = Upon notification of noncompliance with a fraffic
citation from another compact state, the licensee is sent a proposec order of
suspension to the licensee's address of record bv certified mail, return receipt
requested. The proposed —order—of-guspension--shal--indicate—that--the
Department Division must receive proof of compliance with the terms of the
citation within forty-five (45) days. ' '

11.4 Proof of Compliance with the Terms of the Citation - Proof of
compliance s=hail means certification from the out of state court having
jurisdiction that the fine and court costs have been fully satisfiied or a
certification from the court showing the citation was dismissed, or the licensee
adjudicated not guilty. Proof of compliance sh2i does not mean personal
representation, or copies of money orders, personal checks, or certified
checks. -

11,5 Fajiure to Respond - If the Pepartment Division does not receive
proof of compliance within the required foriv-five [25) days, the licensee's
privilege to operate a motor vehicle will be suspended until such time as proof
of compliance with the terms of the citation is received. If the licensee does
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not surrender the license to the Pepariment Division of Motor Vehicles within
ten (10) davs of the effective date of suspension, the Bepartmrent Division shall
order the E-eﬂ-a*‘bment Division of Public Safety to secure such the license in
accordance with West Virginia Code §17B-3-9. .
11.6 Administrative Hearing - Upon the written request of the licensee
within ten (10} davs of receipt of the proposed order of suspension, the
Commissioner will afford the licensee the opportunity for an administrative
hearing. The scope of the hearing shall-lbe is whether or not the person
hav1ncr a license suspended is the person to whom the citation was issued,

11.7 Reinstatement - Subsequent to the suspension of driving privileges
for failure to comply with the terms of a citation from a compact member state,
penalty fees under the provisions of West Virginia Code §17A-3-9 shail apply.
Pavment of these fees, in addition to compliance with the terms of the citation
in accordance with Section 11,4 of these rules to the satisfaction of the out of
state court is required prior to reinstatement of 2 suspended driver's license.

81-5-12 Suspension or Denial of License Under Student Attendance Law ,

12,1 Statutory Provisions - In zccordance with the provisions of West
Virginia Code §178-3-5(10] and 8§I5-5-11, the Division of Motor Vehicles shall
deny a driver's license or instruction permit or -suspend a driver license
previously Issued to any person under the age ol elghteen wno cannhot present:

12.1.1 Certificate of graduation issued to the person from a
secondary high schocl or a2 generszal education development certificate,

12.1.2 Documents that the person is enrolled and making satisfactory
progress towards a high school diploma or a general educaticn development

certificate,

12.1.3 Certification from the attendance director or chief
administrafor of the county that ihe person is excused irom the requirements of

Sls-5-11,

12,2 ~ Notification - Upon notification that a2 person under the age of
eighteen vyears has Iziled to comply with West Virginia Code 3is=g5-1li, the
Division of Motor Vehicles will check to determine if the perscn is licensed., If
the person is licensed, the Division shall send a notice of suspension by
certified mzil to the licenses's addregs of record, refurn receilpt requested.
The notice of suspension shall inform the licensee that his or her license will be
suspended thirtv {(30) davs affer the date upon which the letter was mailed
uniess the licensee can show documentation of compllance with West Virginla
Code 3IE-8-11 prior to the daie of suspension., 1he notice shall also advise: the
licensee that he or she is entitled to a hearing before the county
superintendent of schools or his designate, or beicre the appropriate private
school official concerning whether or nct the licensees withdrawal from scnool
was due to circumstances beyond the conirol of the licensee making the licensee
eligible for 2 waiver from the provisions of West Virginia Code §l3-5-1l,

12,3 Administrative Hearing - Upon written request of the licensee within
ten (10) days of receipt of the notice of suspension, the commissioner will
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afford the licensee the opportunity of an azdministrative hearing. The scope of
the hearing is to determine if the licenses iz under the age of eighteen and has.
been properiv reported to the Division of Motor Vehicles.

12.4 Reinstatement - A licensee whose license has been suspended under
West Virginiz Code 3§17B5-3-5, pursuant to West Virginia Code §15-5-11, shall
have his or her license reinstated after paving all applicable fees and upon
showing that he or she has

12.4.1 Reached the age of eighteen.

12,4,2 Certificate of graduzstion issued to the person from a
secondary high school or a general ecducation development certificate.

12.4.% Documents that the person is enrolled and making satisfactory
progress towards a high scnool diploma or a generz! education development
certificate,

12.4.4 Certification from the attendance director or chief .
administrafor of the couniy thRat the person is excused from the requirements of
§15-3-1.1, -

12,5 Issuance of a license to applicants under eighteen - Anv applicant
for a driver's license or learmer's permit who Is under the age of eighteen
vears shal. provide documentation of compliance with West Virginia Code
§18-8-11 o the Division cof Motor Vehicles in order to obtain =z license,
Documentaiion Includes verification of enrcllment Irom the public or private
school in the form ©f written notice Ifrom the head of the school, During those
montns when scnool is noi in session, a copy of the licenseels latest report card
will suilice as prooil of compliance if such report card was the last one issued

for the previous school year,

§91-5-13 Suspension Under Resident Violator Program

13,1 Statutory Provisions - West Virginia Code §17B-3-3(a) zuthorizes the
Divisicn to suspend the driver's license of any person upon receipt of
Totification irom a Magistrate or Municipal Tourt of this State that the licensee
has either failed to appear in court when charged with a motor vehicle violation
originating from Chapters 17A, 178, Ll7C, 17D, or 17Z of the West Virginia
Code or has ralled to pav =21l fines assessed as a result ol being convicted,

13,2 Notification — Upon nétification of noncompliance with the terms of the
citation from a Magistrate or Munilcipal Court, the Division shall senc tne
licensee an order ol suspension to the address of record LV certified mail,
return receipt recuested. Lhe order of suspension shall indicate that the
Hcensee’s privilege to operate a moior venicle 1s suspended until proor of
compliance 18 snown and aill applicable fees are paild.

13.3 Proof of Compliance - Proof of compliance means certification from the
court in the form of a receipt which shows that the Iine and court costs have
been sztisfled, or a letter Irom. the magistrate or municipal court which
indicates that the requirements of the citation have been metf. Proof of
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compliance does not mean perscnal representztion, copies of money orders,
personal checks, or certiflied checks.

13,4 Failure t6 Respond - If the Division does not receive proof of
compliance, the licensee's privilege to operaie a motor vehicle will remain
suspended until such time as proof of compliance with the terms of the citation
is received from tne licensee, and the appropriate fees are vaid. If the
Ticensee does not surrendcer the license to the Division within fen (10) days of
the efiective date of suspension, the Pivision shall order the Division of Public

Safety to secure such license in accordance with West Virginia Code $17B-3-9.

13.5 Administrative Hearing - Upon the written recuest of the licensee
within ten (10) davs of receipt of the propcsed order of suspension, the
Commissioner will afford the licensee the opporiunitv for an administrative
hearing. 4Lhe scope of the hearing shall be whether or not the person having a
license suspended is the same person tc whom the citation was issued. ,

13,6 Reinstatement -~ Subsequent ic the suspension of driver's license for
failure fo comply with the terms of the citation, penalty fees under the
provisions of West Virginia Code §17A-3-19 aoplv. Pavment of thess fees, in
addition to proof of complilance with the citation is reguired prior to
reinstatement of a suspended driver's license.

§91-5-14 Driving Under the Influence; Administrative Hearings (Effective 1984)
14,1 Application and Enforcement

14.1.1 Application - These-legislathre-rwies-zpply This section
applies to hearings requested by persons whose license or privilege tc operate 2
motor vehicle has been revoked pursuant to an offense described in Chapter
176 —-Articie G ~—znd- i - of-the-Cede West Virginia §17C-5-1 et seg. and
17C-5A-1 et seq.

14,1.2 ZInforcement - Enforcement of these legislative rules is vested
with the Commissioner of the Division of Motor Vehicles or the Commissioner's
lawful designee.

14.2 Definitions - The .following definitions shail apply in the
interpretation and enforcement of these-fegiclative-rules this section.

14,2.1 Arresting Officer ~ Means any law enforcement officer as
described in West Virginia Code §17C-5-4.,

14.2.2 Code - Means the Code of West Virginia of 1931, as amended.

14,2,3 Commissioner - Means the executive officer of the Depertment
Division of Motor Vehicles appointed by the Governor pursuant to West Virginia
Code §17A-2-2, or the Commissioner's lawiul designee.

14.2.4 Hearing - Means the administrative procedures conducted by
the Commissioner pursuant to Shapiter-IrC-amd-Chapter-39&h-of-the-Gode West
Virginia Code §17C-5A-1 et seqg. and §2%9A-5-1 et seg. and these-iegislative
rules this section as applied to contested cases arising out of the enforcement
of .. .____ . I ’
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administrative revocations imposed under the provisions of Chapter-Ifc-of-4ire
Sode West Virginia Code 17C-5A-1 et seq.

14,3 Challenge of the Secondary Chemical Test

14,3.1 Notification - Any person requesting a hearing under the
provisions of West Virginia- Code §17C~5A-2 and who. intends to challenge the
results of any secondary chemical test of blood, breath or urine, or intends to
cross-examine the individual or .individuzls whe administered the test or
performed the chemical analysis, shall notify the Commissioner of his or her
intent. &wch The notification must be submitted in writing, either in person or
by mail to the Commissioner in Charleston, West Virginia, at least ten days
prior to the hearing date.

14,3.2 Admissibility - Failure to comply with the notice requirementis
of Section 478z 14,3,1 of this rule shzll mean that the results of the secondary
test, if anv, will be admissible as though the person and the Commissioner had
stipulated the admissibility of sucihrevidence the results of the test,

14,3,3 Exceptions - The provisions of 4782 Section 14.3.2 of this '
rule shall not be invoked in the case of a2 person who is not represented by
counse! unless the communication from the Commissioner to the person
establishing a time and place for hearing alsoc informed the person of the
consequences of his failure to timely notify the Commissioner pursuant tfo
Section 479% 14.3:,1 of this rule,

14,4 Request for Hearing

14,4,1 Initial Notice of Procedures - The order of revocation shall
also include: ’ ’ '

a. A statement of the issues invelved. In accordance with the provisions
of West Virginia Code §17C-5A-la upon receipt of a noiice oI conviction- the only
issue to be considered 1f a hearing is reguested is wnether or not the person
named. in the order of revocation is the same person named in the transcript of
the conviction.

b. A statement that a request for hearing must be made as prescribed in
Section 5782 14.4,2 of this rule,

c. A statement that the Commissioner must be neotified if there is an
intent to challenge the results or operation of the secondary chemical test as

prescribed o
in Section 4 14,3.1 of this rule.

d. A statement of the costs associated with the hearing which may be
incurred, as prescribed in Seetiow-8 14,7 of this rule,

14,4,2 Request For Hearing - A request for hearing must be
submitted in writing fc the Commissioner in Charleston, West Virginia, either in
person or by registered or certified mail, return receipt reguested. The
request must be made within ten days from the date on which the order of
revocation's mail receipt was signed. However, in cases where the registered
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or certified mail is not signed for, the provisions of West Virginiz Code
§17A-2-19 sheil apply. If the person requesiing the hearing intends to
challenge the results or operation of the secondary chemiecal test, notice of such
action must be made as prescribed in Section 2 14.7 of this rule.

14.4.3 Notice of Hezaring - The notice of hearing shall be sant to the
person raquesting the hearln by’ registered or certified mail, return receipt
requested . o -

The nctice shall contain:
a. A statement of the date, time, and lccation of the hearing.
b. A statement of the issues involved.

C. A statement as to the conseguences of failing to appezr at the
prescribed date, time and place of the hearing.

d. A statement as to the consequences of failing {o timely notify the
Commissioner of his the licensee’s intenticn to chzlienge the results oxr operation
of the secondary chemical test pursuant the notice reguirements of Section 4
14,3 of this rule.

14.4.4 Failure of Person Requesting Hearing tc Appear - The failure
of a person requestmg a hearing fo appear mthout first obta;mncr a continuance
pursuant to Sections 5-86- er—:—ei? 14,4,6 or 14.4,7 of this rule shaﬂ result in
an automatic reinstatement of the revocation and zssessment of the costs
outlined in Section 8§ 14.7 of this rule.

14.4.5 Failure of Arresting Officer to Appear - The failure of. the
arresting officer fo appear without first cbtaining 2 continuance pursuant to
Sections 53686-er—2<87 14.4.6 or 14.4.7 of this rule shall result in an immediate
dismissal of the administrative revocation imposed under the provisions of
Chrapter--FHo-of-tre—Code West Virginia Code 17C-5A-1 et seq.

14.4.6 Reguest for Continuance - The arresting officer or the person
requesting a hearing may be granted a continuance of 2 scheduled hearing.
The reguest for continuance shall be in writing, and must be received by the
Director of the Safety and Enforcement Biwvision of the Bepertment Division of
Motor Vehicles at least five days pricr o the scheduled hearing date. Such
Requests will be granted if Uoccl cause is shown. GCood cause shall include
such reasons as serious ﬂlpess, medical appointments, court appearances, or
religious hcolidays of either party. In no case mav either party be granted

more than two continuances.

14,4.7 Continuance on the Motion of the Commissioner - The
Commissicner may postipone or continue a hearing on his cor her own motion.
The motion shall be for good cause including, but not limited to docket
management, availability of hearing examiners or other essential personnel, or
mechanical failure of essential equipment, ie recording eguipment, Iile storage
equipment etc. The Commissioner mav also grant z centinuance con less than five
days notice to either party in the circumstances of unexpected personal
emergencies of the attorney, licensee, arresting officer or key witnesses. A
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continuance for a personzl emergency is not a continuance under the provisions
of Section 14.4.6 of this rule.

14,5 Hearing Procedures

14.5,1 Representatives - A person requesting a hearing as well as
the arresting officer may be represented by an attorney, Hecensed to practice
law in the United States.

14.5.2 Evidence - The provisions of West Virginia Code §29A-5-2
shatl apply to guestions concerning evidence.

14.5.3 Hearing Officer - The hearmg officer shail-rzve has the
powers enumerated in West V1r01n1a Code §2%9A-5-1 as well as those granted in
these legislative rules.

14.5,4 Presentation of Evidence and Crtss Examination -
a. The arresting officer carries the burden of proof znd therefore, has
the initial cpportunity ito present evidence, ‘
'
b. The person requesting the hearing shatl-drave has the right to cross
examine the arresting officer or any additional witness presented by the
arresting “officer, unless such cross examination is precluded by the Code or
these Legislative Rules,

c. Following the submission of evidence and cross examination, if any, of
the arresting officer or witnesses presented by the arresting officer, the
perscn requesting the hearing shzll then be glven an oppovtumty to present
evidence.

d. The arresting officer shall have the right to cross examine any person
who gives testimony.

2. Following the presentation of all ewdence, each party shall have the
right to offer closing arguments.

14.5.5 Continuation and Adjournment - A hearing in progress may be
continued from one dav to another or adjourned to a later date by the hearing
officer. -

14.6 Transcription of Reported Testimony and Evidence

14.6.1 Content of Transcript - All testimony, evidence, arguments,
and rulings on the admissibility of testimony and evidence shall be reported by
stenographic notes and characters or by mechanized means.

14.6.2 Regquest for Transcript - Upon written request, all materials
shall be transcribed, and 2 copy furnished to the person requesting the
hearing at his or her own expense. The Commissioner shzall ceoilect a2 fee of One
Dollar and Fifty Cents for each page transcribed.

14,7 Assessment of Costs
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14.7.1 Docket Fee -~ A docket fee of Ten Dollars shall be assessed
against the person requesting a hearing.

14,7.2 Witness Fees - A fee of Fifteen Dollars per witness and
Fifteen Cents per mile for each mile necessarily traveled to and from the place
of the hearing shall be assessed against the person requesting the hearing for
each witness.

14.7.3 Pavyment of Fees - Any person filing a request for a hearing
who fails to have the Commissioner's order of revocation rescinded or modified
to a lesser period of revocation shall be assessed the fees prescribed in 8762
aned-532 Section 14.7.1 or 14,7.2 of this rule. Payment of these fees if
applicable shall be one of the criteria to be met before reinstatement of-a
license or privilege to operate a motor vehicle can be completed.

14,8 Subpoenas

In accordance with the provisions of West Virginia Code §17C-5A-2 and
§17A-2~18 which authorize the Commissioner fo issue subpoenas or subpoenasf
duces tecum, the Commissicner shaitdrave has the authority io issue subpoenas
or subpoenas duces tecum pursuant to West Virginia Code §2%A-E-1b.

14,9 Ovrders or Decisions

14.9.1 TFindings of Fact and Conclusions of Law - shall be made
pursuant to EShaptes-2%A--arrd-Glrapter-176-ofthe-Code West Virginia Code
§17C-5A~1 et seq, and §29A-5-1 et seq. T

14.9.2 Final Order — Evervy final order entered by the Commissioner
shall be made pursuant to Shapter-2%A-and-Ghapter-17C-—of-the-Code West
Virginia Cecde §17C-5A-1 et seq. and §29A-5-1 et, seq.
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