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TITLE 38 SERIES 8

RULES AND REGULATICNS GOVERNING THE SUEMISSION AND

APPROVAL OF A COMPREHENSIVE MINE SATFTETY PROGRAM

FOR COAL MINING OPERATIONS IN TEE STATE OF WEST
VIRGINIA
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
DEPARTMENT OF ENERGY
TITLE 38 SERIES 8
TITLE: . Rules and Regulations Governing the Submission and
approval of a Comprehensive Mine Safety Program

for Coal Mining Operations in the State of West
Virginia

Section 38.8.1 General

1.1 Authority - These rules and regulations are issued
under authority of West Virginia Code Chapter 22A, Article
1A, Section 34.

1.2 Effective Date - These rules and regulations were
promulgated on the day of , 1990, and became
effective on the day of , 1990.

1.3 State Register - These rules and regulations were
published in the State Register in the Office of the
Secretary of State on the day cf ,
1980. - : o '

Section 38.8.2 Preamble: Comprehensive Mine Safety
Program for Coal Mining Operations in the
State of West Virginia

Z2.1 Purpose. The primary goal of Chapter 22ZA, Article
12, Section 34 of the Code is to protect the health and
safety of this State's ceoal miners by increasing safety
awareness, and by providing a safe work place through the
develcopment and implementation of comprehensive safety
programs for each ccal mine in the State. The purpose of
these regulations is to implement the mandate of Chapter
22A, Article 1A, Section 34 of the Code by requiring each
coal cperator and each independent contractor to develop a
comprehensive safety program for each active mine, and by
detailing the requirements for such programs. In
implementing such mandate, it is recognized that different
types of safety programs may be developed for each mine,
depending upon the ocutput of the particular mine, the number
of emplovees of the particular mine, the location of the
particular mine, and the physical features of the particular
mine. .




Section 38.8.3 Definitions

3.1 Unless the context in which a word or phrase
appears clearly reguires a different meaning, all terms usad
in thesge rules and regulations, which are nct defined
herein, shall have the meanings set forth in Chapter 223,
Article 1A, Section 1 of the Code.

(a) Active Mining Qperaticn: The term "active mining
operation" shall mean, when used herein, any active surface
mining operation or active underground mining operation.

(1) The term "active underground mining operation”
shall mean an underground coal mine which is ventilated, and
in which miners are extracting-ecoai-frem-zts-naturaz

depesitemployed.

{(2) The term "active surface mining operation” shall
mean a surface coal mine where the-eperaterlg-direcet
agtivity~and-the-minersli-diveet-work-ig-for-the-reecevery-of
eoat-£from-its-naturat-depesitniners are emploved.

(b) Comprehensive Mine Safety Program: The term
"comprehensive mine safety program," "comprehensive safety
program, " or "program" shall mean the particular safety
program at each mine as reguired in Chapter 22A, Article 1A,
Section 34 cof the Code, which is developed and submitted by
the coal operator or independent contractor, approved by the
Director, and includes such level of the safety program
components set forth in Seetien-38:-8:7 subsection (7.2) of
these rules and regulations as the eperater-er-indeperdent
eeontraeterDirector deems appropriate. Such program shall
include and address the extraction, production, processing
and preparation activities-ef-the-aetive-mintng
eopaeratieonconducted by the mine operator or independent
contractors.

(c) Code: The term "Code" shall mean the Code of West
Virginia of 1931, as amended.

(d) Director: The term "Director" shall mean the
Director of the Division ©f Health, Safety and Training of
the West Virginia Department of EnergyvBepartment-eof-Mines,

(e) Independent Contractor: The term "Independent
Contractcr” shall mean any firm, corporation, partnership,
or individual that contracts to engage in the extraction,
production, processing or preparation activities asscciated
with a coal mine.




tefy Mine: The term "mine," when used herein, shall
mean any "surface coal mine" or "underground coal mine" as
defined herein.

{g) COperator: The term "cperater" means any firm,
corporation, partnership, or individual operating anv coal
mine or part thereof, or engaged in the construction of any
facility associated with a coal mine.

(fh) Surface Coal Mine: The term "surface coal mine"
shall mean a surface area ©f land, and all structures,
facilities, machinery, tools, eguipment, excavations, and
other property, real or personal, placed upon or above the
surface of such land by any person, which are used in, or to
be used in, or resulting from the work of extracting coal
from its nastural deposits in the earth by any means or
methoed, and the work of preparing the ccal so extracted, and
includes custom coal preparation facilities. It is
identified by one Federal identification number.

(gi) Underground Coal Mine: The term "underground coal
mine" shall mean a mine ag defined in Chapter 22A, Article
1a, Secticn 1{a)(6&) of the Code.

Section 38.8.4 Regponsibility for Comprehensive Mine
Safety Programs

4.1 The design, development, submission
implementation, evaluation and modification of the
comprehensive mine safety program shall be the
regponsibility of the coperator or independent contractor of
each mine,

Section 38.8.5 Submission of Initial Comprehensive Mine
Safety Program

5.1 Witkhin-siz-{6)-monthg-of-the-effeective-date-of
these-rutes-ard-regulations;-each-eperator-zhati-subrit-for
apprevai-te-the-Birecter-a-written-cemprekenzive-safety
Brogram-£for-eaek~acktive-mines

----- §-2--Att-speraktera-sf-pew-mineg-and-ingetive-mines-£for
whieh-a-comprehengive-gsafety-program-has-nct-beepn-approved
are-reguired~-to-notify-the-Piractor-within-ninety-£983-days
after-th-ipnitiation-or-regumptien-of-active-mining
eperations-a-comprehensive-mine-gafety-pregrams—provided;
however--that-if-pgetive-mining-eperationg-are~-iniktiated-oxr
regumed-withip-gix~{f6)-months-of-the-sffective-date-of-these
rutes-and-reguiatienzr-then-the-operator-gshati-submit-itg
cocmprehensive-safety-proegram-within-the-gin-{(&}-menth-peried
er-within-the-ninety-{90y-ecatendar-day-period--whichever-isg




greaters--aAll operators and independent contractors of new
mines shall submit a comprehensive mine safety program, and
have such program approved by the Director prior to
commencement of work or coperaticons by miners at the mine
site. R N ;

5.82 After the effective date of these regulations, all
mines, which are temporarily inactive but which have an
approved comprehensive safety program, shall resume
operations under the comprehensive safety program for that
mine in effect at the time such mine was temporarily closed.
If the operator or independent contractor elects to retain
the existing comprehensive safety program, the operator or
independent contractor shall ncotify the Director withina
thirty-¢30)-catendar-days-after-resuming-active-mining
eperatienss--pricr to the resumption cof work by miners at
the mine. If the operator or independent contractor elects
tc modify the existing comprehensive safety program, the
operator or independent contractor shall submit such
modifications to the Director within ninety (90) calendar
days after resuming active mining operations.

Section 38.8.6 Mine Evaluation for Development of the
Initial Comprehensive Mine Safety Program;
Submittals to ithe Director

6.1 In developing the initial comprehensive safety
program, the operator or independent contractor shall
analyze the wvarious program compeonents, contained in Section
38.8.7 of these rules and regulaticns, in conjunction with
the evaluation criteria provided in Section 8.2 of these
rules and regulations, and shall take into consideration the
output of the particular mine, the number of employees of
the particular mine, the location of the particular mine, or
any other aspect of the particular mine deemed relevant by
the operator or independent contractors. Based upon this
analysis and evaluation of the type of safety program needed
at a particular mine, the operator or independent contractoxr
shall proceed to develop a comprehensive mine safety program
compocsed. of .the appropriate components contained in Section
38.8.7 of these rules and regulations, and a plan and
appropriate procedures for implementing each of the
components of the pregram.

6.2 Each operator or independent contractcocr shall
submit to the Director for approval a comprehensive mine
safety program in accordance with these rules and
regulaticons. In addition, each operator or independent
contractor shall submit the fellowing:




(1) A statement that the analysis and evaluation
required by Section 6.1 of these rules and regulations has
been completed;

(2) A-statement-indieatien-whieh-precess-the-speratexr
hAas-selected;-consigtent~with-Seektien-Ltizi~of-thase-ruies
and-regulatispngr-te-permit-the-empioyees-of-the-mine-an
cppertunity-te-review-ard-comrment—on~-the-proposed-pregrams—-A
statement indicating which process the operator or
independent contractor has selected consistent with Section
11.1 of these rules and regulaticons, to ensure that all
emplovees at the mine are aware of all components of the
comprehensive mine safety program prior to commencement of
work at the mine;

(3) A list of safety instructors and their
certifications, and/or gualifications, who will have the
primary responsibility for planning and conducting safety
training at the mine; and

(4) A-statement-that-the-proposcd-eemprehensive-rnzne
safety-program-was-pested-in-aeccerdance-with-Seetion-iis4-of
these-rutes-~and-regultationss-and

----- €53--The name of the person or persons representing the
operator, or independent contractor, including his title or
position and mailing address or telephone number, who can be
notified by the Director for all matters concerning the
operator or independent contractor's comprehensive mine
safety program. ) '

6.3 Within aime:tvy-£983-thirty (30) calendar days after
submission of the initial comprehensive safety program, the
Director shall either approve the program as submitted, or
shall reject and return the program to the operator or
independent contractor for modification and resubmission,
stating in detail the reasons for such rejection. If the
program is rejected, the Director shall give the operator c¢r
independent contractor, a reasonable length of time to
modify and resubmit such program.

Section 38.8.7 Primary Safety Program Components

7.1 Bifferent-types-sf-comprehensive-mine-safety
pregramz-may-be-develeped-for-cach-mriner-depending-upon-the
cutput-of-the-partieuiar-mine;-the-number-of-empioyees-cf
the-partiegytar-mire;-the-iccatien-ef-the-partieutar-mines
the-physiecai-features-ef-the-partieutar-miney;-or-any-other
ggpeet-of-the-partientar-mine-deemed-retevant-by-the
eperators--Bepernding-upen-the-safety-pregram-needs-ef-a
pertiediar-miner-the-comprehensive-mine-safety-program-may




tnetude-apy-er-all-of-the-compenents-econtained-in-Seetian
FrZ-of-these-rutes-and-reguiaktiensr--Depending upon the
safety program needs of a particular mine or independent
contractor, the comprehensive mine safely program may
include any or all of the components contained in Section

7.2 of these rules and regulations. Comprehensive mine
safety programs submitted by independent contractors shall
address only the specific type of work to be performed by

the contractor.

7.2 A comprehensive mine safety program may include:

(1) The operator or independent contrator's safety
policy for each mine;

(2) The operator or independent contrator's policies
regarding personal safety protection of each worker (hard
hats, shoes, etc.):

(8) Safety training programs and objectives, including
any or all of the following:

(a) Classroom training;
(b} Workplace training;
(c) Safety meetings, and
(@) Informal training

(4£) The operator or independent contractor's practices
and procedures for promoting:

(a) Safe working practices for personnel;

() Safe working conditions in the mine
environment; =a2nd

(c) Safety working practices for machinery,
equipment, “and systems.

(5) The operator or independent contractor's emergency
provisions and procedures at the mine;

(6) The operator or independent contractor's
procedures for accident investigation and repeorting, which
may include:

(a) Investigation;

(b) Filing;




{c) Analysis; and
{d) Follow-up
(7) The operator or independent contractor's practices

and procedures for comprehensive mine safety program
prcemotion and enforcement; and

(8) Such other components deemed necessary by the
operator or independent contractor to effectuate the goals
of Chapter 22A, Article 1A, Section 34 of the Code.

Section 38.8.8 Annual Review of the Comprehensive Mine
Safety Program

8.1 Each operator or independent contractor shall
conduct an annual review of the comprehensive mine safety
program in effect at each mine. The purpose of the review
ghall be to determine the effectiveness of the comprehensive
mine safety program by evaluating the components of the
program to determine whether modifications to the existing
program are necessary and desirable.

{a) FEach operator or independent contractor shall
submit to the Director within thirty (30) days after the
anniversary date of the program, a report which shall
contain the findings of the annual review, a statement
indicating whether as a result of such review, modifications
to the existing program are necessary, and if applicable,
proposed modifications to the existing program. When
modifications to the existing program are submitted, the
operator or independent contractor may request, and the
Director may issue, temporary approval of reguested
modifications pending the Director's final review and
approval.

(b) The Director will review the annual report
submitted by the operator or independent contractor and will
either approve the report, or reject the report, stating in
detail the reasons for rejection. The reasons for rejecticn
may inciude proposed changes tc the program deemed necessary
by the Director and not included by the operator or
independent contractor.

(¢) If rejected, the Director shall give the operator
or independent contractor a reasonable period of time to
modify and resubmit such report and proposed modification.
If within thirty (30) calendar days subsequent to receipt of
the report or proposed modifications by the Director, no




action has been taken by the Director, the proposed report
and modifications shall be considered approved.

(d) The anniversary date of the program shall be the
date the initial program was approved by the Director.

8.2 The annual evaluation cconducted pursuant to
subsecticon 8.1 of these rules and regulaticons, shall include
a review of the following items relating to a particular
mine:

{a) Accident rate;
{b) Accident distribution:

(c¢) A review of violations written under Chapter 22a,
Article 1A, Section 34-13 of the Code; and

(d) Fatal accidents and serious injuries as defined by
Title 36, Series 19, Section 3.2(2).

8.3 At the discretion of the mine operator or
independent contractor, other scurces of information may be
used to ascertain performance of the safety program in the
annual evaluation. They may include, but are not limited
to:

(a) Mine conditions or changes in mine conditions:

(b} Mining methods or eguipment or changes in mining
methods or eguipment at the mine;

(¢) Number of working sections at a mine or changes in
the number of working secticons at the mine;

(d) Perscnnel or management, or changes in personnel
or management;

(e¢) Instructors responsible for safety training or
changes in instructeors responsible for safety training: and

(f) Findings from safety observations conducted by
responsible mine officials.

Secticon 38.8.9 Modifications

9.1 The operator or independent contractcr, in
addition to any revisions or modifications to the mine
safety program made in accordance with Section 8.1 of these
rules and regulations, may submit at any time, proposed




modifications or revisions along with the reasons thereof,
to the Director. S :

9.2 Within thirty (30) days after receipt by the
Director of any proposed revisions or modifications to the
program, the Director shall either approve the revisions, or
reject the revisions stating in detail the reasons for such
rejection. If within thirty (30) days of receipt of such
revisions by the Director no action has been taken, the
proposed revisicns shall be taken as approved.

9.3 When revisions to a program are submitted to the
Director, the operator or independent contractor may
reguest, and the Director may issue, temporary approval of
such revisions pending the Director's final review and
approval.

9.4 The Director may reguire modifications tc a
comprehensive mine safety program at anvy time following the
investigation of a fatal accident or serious injury, as
defined by Title 36, Series 19, Section 3.2(2), if such
modifications are warranted by the findings of the
investigation.

Section 38.8.10 Review Procedure

10.1 If a comprehensive mine safety program,
modifications thereto or an annual report is rejected by the
Director pursuant to Section(s) 6.3, 8.1, or §.2 of these
rules and regulations, the operator or independent
contractor shall be entitled to a hearing before the

Director to contest such rejection.

i10.2 The operator or independent contractor shall
notify the Director within fifteen (15) days of the receipt
of such rejection that he is reguesting a hearing and shall
state specifically his reasons therefore. A hearing shall
be scheduled within ten (10) days of the receipt of the
reguest for hearing, and shall be held within twenty (20)
days of such reguest.

10.3 any operator or independent contractor adversely
affected by a decision rendered by the Director pursuant to
subsection 10.2 of these rules and regulations, may appeal
such decision in accordance with Chapter 292, Section(s) 2
and 6 of the Code.




Section 38.8.11 Right of Mine Emplovees to Review
and Ccmment on the Comprehensive Mine
Safety Program; Posting Requirements

11.1 Each employee of the mine shall be afforded an
oppeortunity to review and submit comments to the Director
regarding the initiat-submittaz annual review to the
comprehensive mine safety program, any medifications or
revisions to the program and the annual repcort. The
operator or independent contractor shall satisfy this
reguirement by selecting one of the two methods set out in
{a) or (b) below.

(a) The operator or independent contractor may
establish a safety committee at the mine., This committee
shall consist ¢f at least three (3) non-supervisory
employees. Where feasible, the committee should have
representation on each working shift. The requirements for
such committee may be satisfied with an existing committee
for the mine. It shall be the responsibility of the
operator or independent contractor to provide this committee
with the opportunity to review the initial comprehensive
gafety program, any modifications or revisions thereto, and
the annual report, and to provide written comments and
suggestions to _the Director with copies to the operator or
independent contractor. Such opportunity to review shall be
satisfied by compliance with subsection 11.4 cof these rules
and regulations. It shall be the responsibility of the
committee to ensure that all employees of the mine have the
opportunity to review and comment on the proposed
comprehensive mine safety program, any proposed
modifications or revisions thereto, and the annual report.

(b) The operator or independent contractor may hold a
meeting of all emplovees of the mine at which meeting the
operator or independent contractor shall provide an in-depth
review of each of the components of the comprehensive safety
program for the mine. The purpose of such meeting is to
provide each employee of the mine, the opportunity to review
and comment on the proposed comprehensive safety program,
any mcedifications ¢or revisions thereto, and the annual
report. Such meeting shall be held prior to the submittal
of the initial program, the submittal of any meodifications
or revisions to such program, and the submittal of the
annual report. The operator or independent contractor shall
notify the Director and post notice on the mine bulletin
board of the time and place cof the meeting at least ten (10)
calendar days prior to the meeting. The Director or his
authorized representative has the right to attend such
meeting.

10




11.2 If the cperator or independent contracter selects

a safety committee (11.1(a)) to satisfy the reguirements of
subsection 11.1, he shall provide a minimum of eight (&)
hours annual instruction for each member of the safety
committee at each mine, which instruction shall include
materials and training relevant to the review and evaluation
of the components of the comprehensive safety program. This
instructicon may be satisfied through other instruction and
training programs the operator or independent contractor is
reguired .to provide, as approved by the Director

11.3 Notwithstanding which option the operator or
independent contractor €lects to satisfy the requirements of
this section, each employee of the mine has the right to
review the preoposed comprehensive mine safety program, any
modifications or revisions thereto, and the annual report,
and to provide comments to the Director.

11.4 A copy of the prepesed-cemprehensive-mine-safexy
program,; proposed modifications or revisions therete of the
exiting comprehensive mine safety program and the annual
report, shall be posted on the mine bulletin board, as
provided in Chapter 22A, Article 1A, Secticn 16(a), of the
Code, fofr at least fifteen (15) days prior to the date of
submittal to the Director.

11.5 A copy of the current approved comprehensive mins
safety program shall be made available to any employee of
the mine upon request, and shall also be posted on the mine
bulletin board as provided in Chapter 224, Article 1A,
Section 16(a) of the Code.

Section 38.8.12 Miscellaneous

12.%1 The Director may develop forms and guidelines to
facilitate development, review, and approval of the
comprehensive safety program submitted by each operator or
independent contractor; provided, however, that such forms
and guidelines canncot modify or expand the reguirements of
these rules and regulations.

ii




WEST VIRGINLA LEGISLATURE ®
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE  J7{0f 7 s oo ..
Recom M-438, State Capitol e e L
Charleston, West Virginia 25305 )
(304) 340-3286

jenator Llovyd Jackson, Co-Chairman Debra A. Graham, Counsel
lelegate Patrick H. Murphy, Co-Chairman Marie Nickerson, Receiving Clark

NOTICE OF ACTION TAKEN BY LEGISTATIVE RULE-MAKING REVIEW COMMITTEE

January 7, 1990

TO: Kan Hechler, Secretary of State, State Register

TO: Mr. Roger T. Hall, Director
Research, Special Projects and
Regqulatory aAffairs
Dept. ©of Energy
1615 Washindton Street, East
Charleston, WV 25305

FROM: Legislative Rule-Making Review Committee

PROPCSED RULE: Rules and Regulations Governing the Submission and .
approval of a Comprehensive Mine Safety Program for
Coal Mining Operators in the State of West Virginia

The Legislative Rule-~Making Review Committee recommends that the West
Virginia Legislature: )

1. Authorize the agency to promulgate the Tegislative Rule
{(a) as originally filed .
(b) as mecdified by the agency X

2. Authorize the agency to prorulgate part of the Legislative
rule; a statement of reasons for such recommendaticon is
attached.

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reascns for such recommendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 29A-3-11(¢), this notice has been £f£iled in the State
Ragister and with the agency proposing the rule.




