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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
DEPARTMENT QF ENERGY
TITLE 38 SERIES 8

TITLE; Rules and Regulations Governing the Submission and Approval
cf a Comprehensive Mine Safety Program for Coal Mining
Operations in the State of West Virginia

Section 38.8.1 @Genersl

1.1 Authority - These rules and regulations are issued under
authority of West Virginia Code Chaptier 22A, Article 1A, Section 34.

1,2 Effective Date - These rules and regulations were promulgated
on the day of , 1889, and became effective on the

day of : , 1989.

1.3 State Register - These rules and regulaticns were published in
the State Register in the Office of the Secretary of State on the
davy of i , 188¢.

Section 38.8.2 Preamble: Comprehensive Mine Safety Program for Coal
Mining Operations in the State of West Virginia

2.1 Purpose. The primary goal of Chapter 224, Article 1A, Section
34 of the Code is tc protect the health and safety of this State's coal
miners by increasing safety awareness, and bv providing a safe work
place through the development and implementation of comprehensive safety
programs for each c¢oal mine in the State. The purpose of these
regulations is to Implement the mandate of Chapter 22A, Article 1A,
Section 34 of the Cecde by requiring each coal operator or independent
contractor to develop a comprehensive safety program for each active
mine, and by detailing the requirements for such programs. In
implementing such mandate, it is recognized that different types of safely
programs may be developed for each mine, depending upon the output of
the particular mine, the number of employees of the particular mine, the
location of the particular mine, and the physical features of the particular
mine.

Section 38.8.3 Definitions

3.1 Unless the context in which & wordé or phrase appears clearly
requires a different meaning, all terms wused in these rules and
regulations, which are not defined hersin, shall have the meanings set
forth in Chapter 22A, Article 14, Section 1 of the Ccde.
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(a) Active Mining Operation: The term "active mining operation”
shall mean, when used herein, any active surface mining operation or
active undergrecund mining operation.

(1) The term "active underground mining operation" shall mean an
underground coal mine which is ventilated, and in which miners
are exirzgeiing-eoal-from-s-returel-deposits emploved.

(2) The term “active surface mining operation' shall mean a surface

coal mine where -the-operateris-direct-getbrityand-the mirrers’~

- diveet-work is-fer-the-recoveri—of-coal-frem-its-natural-Geposit--
miners are emploved.

{(b) Comprehensive 3ine Safety Program: The term "comprehensive
mine safety program,” Tcomprehensive safety program,” or "program"
shall mean the particular safety program at each mine as required in
Chapter 224, Article 1A, Section 34 of the Code, which is developed and
submitted by the coal cperator or independent coniractor, approved by
the Director, and includes such level of the safely program compsnents
set forth in Section 38.8.7 (7.2)of these rules and regulations as the
operator or independent contractor deems appropriate. Such program shall
inciude and address the extirszection, producticn, processing  and
preparaiion activities sf-ithe--setive--mining-opersaiion- conducied by the
mine operator, or independent contiractors.

{(¢) Code: The term "Code" shall mean the Code of West Virginia of
1831, as amended.

(d) Director: The term "Director” shall mean the Director of the
Division cof Healith, Safety and Training of the West Virginia Department

of Energzy. Bepﬁ*mr-@i——‘»hﬂeﬂ-

{e) Mine: The term ''mine," when used heresin, shall mean any
"surface coal mine" or "underground coal mine” as defined heresin.

(f) Surface Ccal Mine: The term "surface coal mine" shall mean a
surface area of land, and all structures, facilities, machinery, tools,
equipment, excavations, and other property, real or personal, placed
upon or above the surface of such land by any perscn, which are used
in, or to be used in, or resuliing from, the work of extracting cocal from
its natural deposits in the earth by any means or methed, and the work
of preparing the coal sc extracted, and includes custom coal preparation
facilities. It is identified by one Federal identification number.

(g) Underground Coal Mine: The term "underground coal mine” shall
mean a mine as denned ir Cnanter 22A, Artmle 1A, Sectlon 1(a)(6) of the
Ccde. -

Section 38.8.4 Responsibility for Comprehensive Mine Safety Programs

4.1 The design, development, submission, implementation, evaluation
and modification of the comprehensive mine safety program shall be the
responsibility of the operator or independent contractor of each mine.
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Section 38.8.5 Submissicn of Initial Comprehensive Mine Safetv Program

3.1 WitHm —ste-€8y-months - of- thre —effertive--date of threse rules arzd-
regulations - cach -epersier--shall--submii~foy--appreoval-to—-the -Dirceton-a-
wriiten-comprehensive-safetyr program for-caeh-aeiive-mine=

5-2 All-sperstors-of -pew-mines--ard--of- ineotive -mines -fon- which-a-
comprehensive-safetv--procram - ras- - ot~ DeeR- 2P preved - arve--reguired—fe—
notify —-the --Director - withir--ainety--+{5H--davys--after--the--initiation--o>r-
resumpHon--of--setive——mining--operations -—a-—ceomprehensive - mirre-—safety-
progrems - provded - —Rowever that-ifzetive mining operations sreinttiated-
er-resiined--within-six-{H--menths-ef-the-effective-date-of-these-rulesand-
regulationsr--then--the - -operator -shall --submit- its-—comprehensive - safety-
prongm-ywithin-the-sis {&)r-menth-peried-or-within-the-ninety-{99)-ealendar-
dav--pereidr-widehever-is-greaters All cperators of new mines shall submit
a comprehensive mine safety program, and have suen program spproved
By the Director prior to commencement of work or operations by miners at
the mine site. =

5.8 2 After the effective date of these regulations, all mines, which
are temporarily inactive but which have an approved comprehensive safetly
program, shall resume operations under the comprehensive safely program
for that mine in effect at the time such mine was temporarily closed. If
the operator or independent contractor elects to retain the existing
comprehensgive safety program, the operator or independent contractor
shall notify the Director withinr-thinrty-C38)r-estender-days--after resuming-
getive-mining--operations-— prior to the resumpiicn of work by miners at
the mine. If the operator or independent coniractor elects io modily the
existing comprehensive safety program, the operator or independent
contractor shall submit such modifications to the Director within 80
calendar days after resuming active mining operaticns.

Section 38.8.6 Mine Evaluzation for Development of the Initial
Comprehensive dine Safety Program; Submitials tc the
Director

6.1 In developing the initial compreifiensive safety program, the
operator or independent contractor shall analyze the various program
components, contained in Section 38.8.7 of these rules and regulations, in
conjunction with the evaluation criteria provided in Section 8.2 of these
rules and regulations, and shall take into consideration the output of the
particular mine, the number of employees of the particular mine, the
location of the particular mine, or any other aspect of the particular mine
deemed relevant by the operator or independent contracters. Based upoen
this analysis and evaluation of the type of safety program needed at a
particular mine, the operator or independent contraetor shall proceed to
develop a comprehensive mine safety program composed of the appropriate
components contained in Section 38.8.7 of these rules and regulations,
and a plan and appropriate procedures for implementing each of the
components of the program.
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6.2 Each operator or independent contractor shall submit to the
Director for approval a comprehensive mine safety program in accordance
with these rules and regulaticns. In  addition, each operator or
independent contractor shall submit the following: T

(1) A statement that the analysis and evaluation required by Section
6.1 of these rules and regulations has been completed;

(2) A-statement-indicating -which-processthe operator-has seleeteds
consistent-with-Seetion-Ll-L-of -these-rules-and reguhtiens;—io
permit- the--emplovees-of-the mine -sh- epportuniiz—-to-review-and
eomment-on- the-Hroposet-progyam;

A statement indiesting which process the operator cr
independent contractor has selected consistent with Section 11.1
of these rules and regulations, to ensure that all employees at
the mine are aware of all components cf the comprehensive mine
saiety program prior to the ccmmencement of work at ihe mine.

(3) A Hst of safety instructors and their certifications, and/or
qualifications, who will have the primary responsibility for
planning and ccnducting safety training 2zt the mine; and

(1) A---stotement--that--the--proposed--comprehensive--mine -safety
Program--Kas--posted -Hr - secordence -with-Seetion~-Ll-~-of-these

rales-and-reguilationsy-and

_ £3 The name of the perscn or persons representing the operator,
or independent contractor, Including his title or position and
meiling address or telephone number, who can be notified by
the Director for all matters concerning the operator or
independent contracior's comprehensive mine safety program.

6.3 Within ninets——~90)» thirty (30) calendar days after submission of
the initial comprehensive safety program, the Director shall either
approve the program as submitted, or shall reject and return the program
to the operator or independent contracter for modification and
resubmission, stating in detail the reascns for such rejection. If the
program is rejected, the Director shall give the operator or independent
contractor a reasonable length of time to meodify and resubmit such

program.

Section 38.8.7 Primary Safety Program Components

7.1 Differeni-types-of-comprohensive-inine-sfasty-programs-mnay-be
developed-— for-cach- mine - -depending -upon-the-output ~of-ihe--parteular
mine,--the -number of —emplovees of the partienlar-mines-ithe-locatien-oi-the
partieular mine r-the physieal features of-the-particular mire 0¥ SR¥-6ther
aspeci-of-the pertieular-mine-deemed-relevant by-the-operater--Depending
upon -the- safeiy- -program--needs —of -a-peviiculon -mine r-the-comprehensive
H}iﬁ&-s&ﬁe{?—gyeg&?a—m—maﬁh—i&e%&ée-—aﬁy—@r—-aﬂ—ef--t-he-eements—een-tained
in-Scetion -7-2-of these ridles and regulstions
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Depending upcn the safeiy program needs of a particular mine or
independent contractor, the comprehensive mine safety program may
include any or all of the components contained in Section 7.2 of these
rules and regulations. Comprehensive mine safely programs submiited by
independent contracteors shall address only the specific type of work to be
performed by the contractor.

7.2 A comprehensive mine safety program may include:

(1) The operator or independent contractor's safety policy for each mine;

(2) The operater or independent contractor's policies regarding personal
safety protection of sach worker (hard nats, shoes, etc);

(3) Safety training programs and objectives, including any or all of the
following:

(a) Classroom training;
{b) Workplace training;
{c} Safety meetings, and
(d) Informal iraining

(4) The operator cr independent contracter's practices and procedures
for premeoting:

(2) Safe working practices for personnel,
{(b) Safe working conditions in the mine envirenment, and
(2) Safe working practices for machinery, eguipment, and systems.

(5) The operator c¢r independent contractor's emergency provisions and
precedures at the mine;

(8) The operztor or independent contractor's procedures for accident
investigaticn and reporting, which may include:

(a2) Investigation;
{b) Filing;

(e¢) Analysis; and
(d} Follow-up

(7) The operatc?P or independent contractor’'s practices and procedures
for comprehensive mine safety program promotion and enforcement;
and

(8) Such other components deemed necessary by the operator or
independent contractor tc effectuate the geoals of Chapter 22A,
Ariicle 1A, Section 34 of the Code.

Section 38.8.8 Annual Review of the Comprehensive Mine Safety

Program

8.1 Each operater or independent contractor shall conduct an annual
review of the comprehensive mine safety program in effect at each mine.
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The purpose of the review shall be 1o determine the effectiveness of the
comprehensive mine safety program by evaluating the components of the
program to determine whether modifications te the existing program are
necessary and desirable.

(2) Each operator or independent gontractor shall submit to the
Director within thirty (30) days afier the anniversary date of the
program, a report which shall contain the findings of the annual reivew,
a stetement indiecsting whether as a result of such review, modifications to
the existing program are necessary, and If applicable, proposed
modifications to the existing program. When modifications to the existing
program are submitted, the operator or Iindependent contractor may
request, and the Director may issue, ifemporary approval of reguested
modifications pending the Director's final review and approval.

{b) The Director will review the annual report submitted by the
oparator or Independent contiraciecr and will either approve the report, or
reject thé report, siating in detail the reasons for rejection. The reasons
for rejection may include proposed changes tc the program deemed
necessary by the Director and not included by the operator or
independent contractor.

(e) If rejected, the Director shall give the operator cor independent
contractor a reasonable period of time to modify and resubmit such report
and preoposed modifications. If within thirty (30) calendar days
subsequent to receipt of the report cor preposed medifications by the
Director, no action has been taken by the Directer, the proposed report
and modifications shall be considered approved.

{d) The anniversary date of the program sheall be the date the initial
program was zpprcved by the Direcicr.

8.2 The annual evaluaticn conducted pursuant te subsection 8.1 of
these rules and regulations, shall include a review of the following items
relating tc a particular mine:

{(a) Accident rate;
(b} Accident distribution;
(¢) A review of wviolations written under Chapter 22A, Article 14,
Section 34 13 of the Coede; and
(d) Fatal accidents and serious injuries as defined by Title 38,
" Series 19, Section 3.2(2).

£.3 At the discretion of the mine cperator or independent ¢ontractor,
cther sourcss of information may be used to ascertain performance of the
safety program in the annual evaluation. They may includs, but are not
limited to:

(a) DMine conditicng or changes in mine condifions;

(b) Mining metheds or equipment or changes in mining methods or
equipment at ihe mine;

(¢) Number of working secticns at a mine or changes in the number
of working sections at the mins;

(d) Perscnnel or management, or changes in personnel or
management;
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(e) Instructors responsible for safety training or changes in
instructers responsible for safety training; and

() Findings from safety observations conducted by responsible
mine officials.

Section 38.8.9 DModificaticns

9.1 The operator or Iindependent conirsetor, in additicn to zany
revisions or modifications to the mine safety program made. in accordance
with Section 8.1 of these rules and regulations, may submit at any time,
proposed modifications or revisions along with the reasons therefore, to
the Director.

9.2 Within thirty (20) days afier receipt by the Director of any
proposed revisions cor modifications to the program, the Dirsctor shzll
either approve the revisions, or reject the revisions stating in detail the
rezsons for such rejection. If within 30 days of receipt of such revisions
by the Director nc action has been taken, the propcsed revisions shall be
taken as approved. :

9.3 When revisicns to a program are submitted to the Director, the
operator or independent ccontractor may reguest, and the Director may
issue, temporary appreval of such revisicns pending the Director's final
review and approval.

8.4 The Director may require modifications to a comprehensive mine
safety program at any iime following the investigation of a fatal accident
or sericus injury, as delined by Title 36, Series 18, Section 3.2(2), 1T
such modificaticns are warranted by the findings ¢f the iInvestigaticn.

Section 38.8.10 Review Procedures

10.1 If & comprehensive mine safety program, modificaticns thereto,
or an annual repori is rejected by the Director pursuant io Section(s)
6.3, 8.1, or 2.2 of these rules and regulations, the operator or
independent coniractor shall be entitled to a hearing before the Director
to contest such rejection. -

10.2 The operatoer or independent contractor shall notify the Director
within fifteen (135) days of the recsipt of such rejection that he is
requesting a hearing and shall state specifically his reasons therefore. A
hearing shall be scheduled within ten (10) davs of the receipt of the
request for hearing, and shall be held within twenty (20) days of such
reguest.

10.3 Anv operatcr or independent coniractor adversely affectsd by a
decision rendersd by the Director pursuant tc subsection 10.2 of these
rules and regulations, may appeal such decision in accordance with
Chapter 284, Section(s) 5 and 6 of the Code.
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Section 38.8.11 Right of Mine Employvees tc Review and Commeni on the
Comprehensive Mine Safety Program; Posting
Reguirements

11.1 Each emplovee cf the mine shall be afforded an cpportunity to
review and submit comments to the Director regarding the iritisl-suirmitted-
annual review to the comprehensive mine safety program, any
modifications or revisions to the program and the annual report. The
cperator cor independent contractor shall satisfy this requirement by
selecting one of the two methods set ocut in {(a) or (b) below,

(2) The operator or independent ccntractor may establish a safety
committee at the mine. This committee shall consist of at least three (3)
non-supervisory employees, Where feasible, the commiitee should have
represgentation on each working shift. The reguirements for such
commiitee may be satisfied with an exdsting committee for the mine., It
shall be the responsibility of the operator or independent coniractor to
provide this committee with the oppertunity 1o review the initial
comprehensive safety program, any modificaticns or revisions thereto, and
the annual report, and to provide written comments and suggestions to
the Director with copies to the operastor or independent contractor. Such
cpportunity to review shall be satisfied by compliance with subsection
11.4 of these rules and regulations. It shall be the respensibility of the
committee to ensure that 2ll employees of the mine have the opporiunity to
review and comment on the proposed comprehensive mine safety program,
anv proposed modifications or revisions thereto, and the annual report.

(b) The operator or independent contractor may hold a meeting of all
employees of the mine at which meeting the operator or independent
contractor shall provide an in-depth review of each of the components of
fhe comprehensive safety program for the mine. The purpcse of such
meeting is to provide each emploves of the mine, the opportunity to
review and comment on the preposed comprehensive safely program, any
modifications or revisions thereto, and the annual report. Such meeting
shall be held prior to the submittal of the initial program, the submittal
of any modificaticns or revisions te such program, and the submittal of
the annual repcrt. The operator or independent contractor shall notify
the Director and post notice on the mine bulletin board of the time and
place of the meeting at least ten (10) calendar days prior to the meeting.
The Director or his authorized vrepresentative has the right to attend
such meeting.

11.2 If the operator or Iindependent contractcr selecis a safety
committee (11.1(2)) to satisfy the reguirements of subsection 11.1, he
shall provide a minimum of eight (8) hours annual instruction for each
member of the safety committee at each mine, which instruction shall
include materials and training relevant to the review and evaluation cof the
components of the comprehensive safety program. This instruction may be
satisfied through other instruction and training programs the operator or
independeant eontractor 1is required to provide, as approved by the
Director. o '

11.3 Notwithstanding which option the operator or independent
eontractor elects to satisfy the requirements of this section, each
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emplovee of the mine has the right to review the proposed comprehensive
mine safely program, any modifications or revisicns thereto, and the

annual report, and to provide comments to the Director.

11.4 A copy of the preposed-—eomprehrensie-mine -safety-progrem-
proposed modifications or revisions therete of the exdsting comprehensive
mine safety program, and the asnnual report, shall be posted on the mine
bulletin board, as provided in Chapter 224, Article 1A, Section 18(a), of
the Code, for at least fifteen (135) days prior to the date of submittal to
the Director.

11.5 A copy of the current approved comprehensive mine safety
program shall be made available {c any employee of the mine upon reguest,
and shall also be posted on the mine bulletin beard a2s provided in Chapter

224, Article 1A, Section 16(2) of the Code.

11.8 Independent contractors, as deiined by Title 38, Series 20,
Section 3.1(b) of the West Virginia Administrative Regulations, shall have
an. approved Comprehensive Mine Safety Program before thev are allowed fo
perform any work at the mine site.

Section 38.8.12 Miscellanaous

12.1 The Director may develop forms and guidelines to facilitate
development, review, and approval of the comprehensive safety program
submitted by sach operator or independent coniracior; provided, however,
that such forms and guidelines cannot modifv or expand the requirements
of these rules and regulations.

Page nine




PUELIC NOTICE MAILING LIST

Clarksburg Publishing Company
Clarksburg Exponent and Telegram
324-328 Hewes Avenue =
Clarksburg, West Virginia: 26301

Inter-Mountain
Post Office Box 1338
Elkins, West Virginia 26241

Herald Dispatch
946 Fifth Avenue
Euntington, West Virginia 25720

Beckley Newspapers, Ikc.

Raleigh Register and Beckley Post-Herzald
Post Qffice Drawer P or E

Beckley, West Virginpia 2853801

The Dominion Post
Greer Building
Morgantown, West Virginia 26305

The Ogden Newspapers, Inc.
Wheeling News Register and Intelligencer

1500 Main Street

Wheeling, West Virginia 26003

The Charieston Gazette
Post Office Box 2893
Charleston, West Virginia 25330




PUBLIC HEARING RECORD

RULES AND REGULATIONS GCVERNING THE SUBMISSION AND APPROVAL
OF A COMPREHENSIVE MINE SAFETY PROGRAM FOR COAL MINING
OPERATIONS IN THE STATE OF WEST VIRGINIA

TITLE 38 SERIES 8
October Z, 1989

A public hearing was conducted on amendments to the
above-captioned regulations on QOctober 2, 1989 at the
Department of Energy Region 6 0Office, 322 70th Street, S.E.,
Charleston, West Virginia beginning at 9:00 a.m.

Conducting the public hearing for the Department of
Energy was Roger T. Hall, Director of Research, Special
Projects, and Regulatory Affzirs and Tony Grbac, Safety and
Training Coordinator. Two persons appeared to submit oral
and written comments, i.e., Bill Raney, Vice President, West
Virginia Mining and Reclamation Association, and Chris
Hamilton, Vice-President, West Virginia Coal Association.

At the reguest of both commentors, the Department of Energy
granted an extension of the comment pericd for two
additional days to allow for submittal of written comments
in typewritten format. The written and oral comments
received are described below in summary form with respective
responses advanced by the Department cf Energy. All written
comments are attached and oral comments are available on
cassette tape.

Comment

Both commentors sought to have the definition of
"Active Mine" amended to conform with the statutory
definition in Article 3 of Chapter 22A.

Response

These amendments apply to mines relative to Article 1,
1A, and 2 of Chapter 22A; therefore a definition from
Article 3 is inappropriate.

Commegt

Both commentors sought to have the term "independent
contractor" inserted at paragraph (b) of Subsection 3.1 to
makes these regulations consistent with Series 30
regulaticons which addresses independent contractors.




Responsge

The term "independent contractor” has been inserted at
3.1 {(b) as suggested and in other provisicns where
applicable throughout these regulations.

Comment

Both commentors objected to subsection 5.1, stating
that it was in conflict with subsections 5.2 and 5.3 They
sought to have subsection 5.1 stricken.

Regsponse

The Department agrees with the commentors and notes
that subsection 5.1 was carried over from existing
regulations in error.

Comment ="

Both commentors sought to have subsection 5.2 and 5.3
anended to provide for a transition pericd during which
violations of these provisions would not be cited.

RESEOHSG

The Department finds that the suggested amendment would
defeat the purpcose of the regulation, e.g., to enforce the
requirement that each mine operator and independent
contractor work under an approved mine safety plan.

Comment

Both commentors sought to amend subsection 6.1 to
provide that the independent contractor is reguired to
develeop a mine safety plan which addressed only the specific
type of work performed.

Response

The Department agrees that the suggested amendment is
appropriate; however, the amendment is more properly made in
subsection 7.1.

Comment
Both commentors sought to amend paragraph 2 of

subsection 6.2 to provide for a review of the plan by
enployees bhefore beginning of mine development.




Regponse

The Department concurs that such amendment is
appropriate.

Comment

Both commentors sought to strike the provision of
paragraph 4 of subsection 6.2 which regquires the posting of
the plan prior to ceonstruction.

Resgonse_

The Department agrees that such posting cannot be
accomplished before the mine is developed.

Comment

Both commentors point cut an incorrect citation of the
code in subsection 8.1.

Response

The Department concurs.

Comment -
Both commentors objected to subsection 11.2 of the
proposed amended regulations and sought to have it striken.

They toock the position that the provision was overly
burdensome because it reguired the mine operator to provide
subcontractor with a copy of the Comprehensive Safety Plan
for the mine. It was also stated that the amendment was
confusing, an inappropriate intrusion into the management
rights of production operators, and needlessly subjected the
amended regulations to legal challenge. It was further
stated that the amended regulations make a mcckery of the
Comprehensive Safety Program regquirements. Examples given
were that a reclamation contractor operating eguipment on a
surface mine had no reason to be familiar with the
Comprehensive Safety Program for an underground mine in the
same complex. Ancother example would be independent trucker
who drove his truck to and from a mine would have no need to
be familiar with the mines Comprehensive Safety Program
since he was not involved in the operational aspects of the
mine. Requiring a Comprehensive Mine Safety plan would be
pointless and a burdensome obligation to the trucker.

Response

The Department is aware that the proposed amended
regulation would place a burden of additional regponsibility
on the mine operator. However, it is the experience of the
Department that mine injuries and fatalities occur more




fregquently around mines where no Comprehensive Safety
Erogram exists or workers are not familiar with such
programs. Where human life is involved, it is the view of
the Department that the burden imposed by the amendment is
wholly justified. Alsco, the operator of a mine monitors and
directs the work of independent contracts and should
therefore in the interest of safety to employees at the mine
and the independent contractors, insure a safety program
must be in effect and all persons working at or around the
mine should be familiar with it.

The Department rejects the commentor's position and
will allow the amendment to stand as proposed.

Comment

The commentors object to the provision of subsection
11.6 on the basis that requiring the mine cperator to
provide an independent contract with the mine safety program
is overly burdensome and places the responsibility of the
independent contractor’'s action on the coperator.

Response

While the Department recognizes that the mine operater
exercises control cver independent ¢ontractors only to a
certain extent, the cperator is ultimately responsible for
the safe operation cf the mine and the safety of the
workers. The independent contractors, although not directly
involved in operation of the mine, represents a potential
safety hazard simply because of his presence in the working
are of the mine. Therefore, the independent contractor
should be familiar with the Comprehensive Mine Safety plan,
Oor have developed one of his own. To the extent that the
operator cannot regquire the independent contractor tc obtain
and adhere to the safety plan for the mine, the operator can
at least assure himself that the independent contractcr has
developed a plan. Therefore, the Department has agreed to
modify the amendment to reflect that the independent
contractor has & mine safety plan and that the operator
assures himself that such a plan exists.
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COMMENTS BY WEST VIRGINIA COAL ASSOCIATION TO PROPOSED AMENDMENTS
TO TITLE 38, SERIES 8 REGULATIONS ADDRESSING CCMPREHENSIVE MINE SAFETY
PRCGRAM DATE

Cur principle concern exists with Section 38.8.11, sub-section
1l.6. The proposed regulatory arrangement between operators and
independent contractors prescribed by this section establishes an
unnecessary and unreasonable burden on producticon operators. As
written, this secticn may place a mandatory requirement on mine
operators to provide independent contractors with a copy of the
comprehensive safety program approved for their mine. Contractors in
turn may either adopt the operators program or develeop their own.
This section creates considerable confusion, represents  an
inappropriate intrusion into the management rights of production
ogprators and would needlessly subject these regulations to a
multitude of legal challenges. However, we wholeheartedly support
extending maximum safety protection to all employeses at or arcund
mining operaticns and contend that this objective may be best
accanplished administratively, without further amendment to the
existing rules and regulaticns governing comprehensive mine safety
pProqrams. Specifically, Independent contractors £all within the
statutory definition of operator, and accordingly should be held
independently responsible for compliance with all applicable state
mining laws, including the design, submission and implementation of
safety programs addressing their particular function and
responsibilities at a mine site. Under state law, the term "operator"
is defined as M"any £irm, corporation, partnership or individual
cperating any coal mine or part thereof', i

In addition, Section 2.1 of the safety program regulations
acknowledge that different types of safety programs may be developed
for each mine.

This position is additicnally consistent with and supported by
the stated intent, purpose and enforcement policy of the Department of
Energy contained in Section 2.1{B) and 7.2 within Title 36, Series .21,
independent contractors requlations which provide as follows:

(b} These proposed regulations are intended to include
"independent contractors" within the definition of "Operator®
under Chapter twenty-two A (223) of the Code and to establish a
procedure to allow the director of the West Virginia Department
of Energy to enforce the State mine law, and rules and requla-
tions issued thereunder, against independent contractors.

7.2 It is the generzl enforcement policy of the Department
of Energy that the independent contractor will be hsld respons-
ible for violations committed by the independent contractor or
its employees where the production operator has cowmplied with
Section four (4) of these regqulaticons.

Consistent with these recommendations, proposed sub-section 11.6
should be deleted in its entirety

Without further revision Section 38.8.5(1) seemingly requires all
operators to submit a comprehensive safety program to the Department
of Energy for approval within 6 months of the effective date of July
11 regardless of the mrine's anniversary date. This conflicts with
numerous provisicns within the regulations and is at extreme odds with
the proposal summary and agencies letter of justification setting
forth the reasons that the filing of these amendments constituted an
emergency.
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