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WEST VIRGINIA ADMINISTRATIVE REGULATIONS FILED
DEPARTMENT OF ENERGY o A
TITLE 38 SERIES 8 ~

TITLE:
of a Comprehensive Mine Safety Prcgram for Coal Mining

Operations in the State of West Virginia

Section 38.8.1 General

1.1 Authority - These rules and regulations are issued under
authority of West Virginia Ccde Chapter 22A, Article 1A, Section 34.

1.2 Effective Date - These rules and regulaticns were promulgated
on the day of , 1989, and became effective on the

day of . l.§89.

1.3 State Register - These rules and regulaticns were published in
the State Register in the Office of the Secretary of State on the
day of ) , 1989,

Section 38.8.2 Preamble: Comprehensive Mine Safety Program for Coal
Mining Operations in the State of West Virginia

2.1 Purpose. The primary goal of Chapter 22A, Article 1A, Section
34 of the Code is to protect the health and safety of this State's coal
miners by increasing safety awareness, and by providing a safe work
place thrcugh the development and implementation of comprehensive safety
programs for each coal mine in. the State. The purpose of these
regulations is_ to implement the mandate of Chapter 22A, Article 1A,
Section 34 of the Cede by requiring each cozl operator or independent

contractor to develop a comprehensive ~safety program for each active
mine, and by detailing the requirements for such programs. In
implementing such mandate, it is recognized that different types of safety
programs may be developed for each mine, depending upon the output of
the particular mine, the number of employees of the particular mine, the
locaticn of the particular mine, and the physical features of the particular
mine. - -

Section 38.8.3 Definitions
3.1 Unless the context in which a word or phrase appears clearly
requires a different meaning, ail terms used in these rules and

regulations, which are not defined herein, shall have the meanings set
forth in Chapter 22A, Article 1A, Section 1 of the Code.
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(2) Active Mining Operation: The term "active mining opesration®
shall mean, when used herein, any active surface mining operation or
active underground mining operation.

(1) The term "active underground mining ocperation” shall mean an
underground coal mine which is ventilated, and in which miners
are extraeting-ecal-from-Hs-netursl-deposit- employed.

(2} The term "active surface mining operstion”" shall mean a surface

cozl mine where -the-operatoris-direet-aetivriiy-and-the—iners’-

- - --direet-work-—is-fer-the-recovery- of coad-freom-tts neburst depoesii--
miners are employed.

(h) Comprehensive Mine Safety Program: The term "comprehensive
mine safety program,” "comprehensive safety program,"” or "program"
shall mean the particular safety program at ezch mine as reguired in
Chapter 22A, Article 1A, Section 34 of the Code, which is developed and
submitted by the coal cperator or independenit contracter, approved by
the Director, and Iincludes such level of the safeiy program components
set forth in Section 38.8.7 ¢(7.2)of these rules and regulations as the
operator or independent contractor deems appropriate. Such program shall
include and address the extraction, precduction, processing and
preparation activities ef-the--selive-1nining-eoperatieon- conducted by the
mine operator, or mdependent contractors.

{2) Code The term "Code"” sheall mean the Code of West Virginia of
1931, as amended. - . - A :

{d) Director: The term "Director" shall mean the Directer of the
Division of Health, Safety and Training of the West Virginia Department
of Energy. Beparimertof-htes- _

{e) Mine: The term '"mine," when used herein, shall mean any
"surface coal mine" or "underground coal mine" as defined herein.

(f) Surface Coal Mine: The term "surface coal mine"” shall meen a
surface area of Iland, and all siructures, facilities, machinery, tools,
equipment, excavations, and other property, real or personal, placed
upon or above the surface of such land by any person, which are used
in, or to be used in, or resulting from, the work of extracting coal from
its natural deposits in the earth by any means or methed, and the work
of preparmg the coal s0 extiracted, and includes custom coal preparatmn
facilities. " It is identified by one Federal identification number.

(g) Underground Coal Mine: The term "underground coal mine' shall
mean & mine as defined in Chapter 22A, Article 1A, Section 1(a)(8) of the
Code.

Section 38.8.4 Responsibility for Comprehensive Mine Safety Programs

4.1 The design, development, sﬁbmission, implementation, evaluation
and modification of the comprehensive mine safety program sghall be the
responsibility of ths operator or independent contracior of each mine.
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Section 38.8.3 Submission of Initial Comprehensive Mine Safety Program

5.1 Within-six -6y months—-of-4$he ~effective-date v these —rotes and-
regadations --each -eperator-—shall-—subaii-for-apprevel - io-the -Director-~a-
written-comprehensive -safely- program-for-eseh-aetive-mine=

52 All--operators-of -new-mines-and-of dnactive--mines—for-wwhich ~a-
eomprehensive- safety--program - has -not- Peen--appreved - ave--reguired-to-
notify--the - Direcetor - within - ninety- -{80)--dayrs—-after--tha--initintien--o»-
resumption--of--getive--mining--epereiions --a-comprehensive - mine -safety-
pregran s -provided - -howeverthat-if active minine cperations are-inttiated~
or-restrned--wihthin-six—{6--menths-eof-the-effective-date-ef-these-rules and-
regulations - -then--the - operator- shell —-submit- it - comprehensive ~safety-
preram-within-the-sie 8y menth- peried-or-within-the-ninety-£ 98y-ealendar-
day--paroid-whiehever-is-greaters All operators cof new mineg shall submit
a comprehensive mine safety program, and have such program approved
by the D1rector prlor to commencement of work or operatlons by miners at
the mine site.

5.3 2 After the effective date of these regulations, all mines, which
are temporarily inactive but whieh have an approved comprehensive safety
program, shall resume operations under the comprehensive safety program
for that mine in effect at the time such mine was temporarily closed. If
the operator or independent coniractor elecis to retain the existing
comprehensive safety program, the operator or independent contractor
shall notify the Director within-thirty—(30)r-calendar-deys after- resirming-
active-minineg--eperations.- pricr to the resumption of work by miners at
the mine. If the operator or independent contractor elects to modify the
existing comprehensive safety program, the operator or independent
contractor shall submit such medifications to the Director within 80

calendar days after resuming active mining operations.

Section 38.8.6 _Mine Evaluation = for Development of the Initial
Comprehengive I\ifme Safety DProgram; supmittals to the
Directer

6.1 In developing the initial comprehensive safety program, the
operator or independent c¢ontractor shall analyze the varicus program
components, contained in Section 38.8.7 of these rules and regulations, in
conjunction with the evaluation criteria provided in Section 8.2 of these
rules and regulations, and shall take intc consideration the output of the
particular mine, the number of employees of the particular mine, the
location of the particular mine, or any other aspect of the particular mine
deemed relevant by the operator or independent contractors. Based upon
this anealysis and evaluation of the type of safety program needed at a
particular mine, the operator or independent contractor shall proceed to
develop a comprehensive mine safety program composed of the appropriate
compenents contained in Section 38.8.7 of these rules and regulations,
and a plan and appropriate procedures for implementing each of the
components of the pregram.
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8.2 Each operstor or independent cgcniracior shall submit to the
Director for approval a comprehensive mine safeiy program in accordance
with these rules and regulaticns. In addition, each operator or
independent contractor shall submit the following: -

(1) A statement thet the analysis and evaluation required by Section
6.1 of these rules and regulations has been completed;

(2) A -statement-indicating -whieh-process-ithe-operator-has gelecteds
consisient-with-Seetion-LL-L sf-these-rules-and-reguletionss—te
permit- the-employees—of-the inre -an- opporhunity- to-veview -ard
eomneni-on-tke-proposcd-progyrant;-

R i R Lt Prew o L T - - - - - -

A stgtement indiecating which process the operaior or
-independent contractor has selected consistent with Section 11.1
of these rules and regulations, to ensure that all employeses at
the mine are aware of all components of the comprehensive mine
safety program prior to tile commencement of work at the mine.

(3) A list of safety instructors and their certifications, and/or
quszlifications, who will have the primary responsibility for
planning and conduecting safety training at the mine; and

(4 A—s-sfe—aiwemené—-t-hat-—~t—he-—§‘£epesed—~e@mx_ayeheﬂsive—-miﬁe-—-safe%y
program--y¥as- posted--in - aceordance -with-Section--t~--of-these
rles-and-neoulationss~and- _ e

. 4£3) The name of the person or persons representing the operator,
or independent contracter, including his title or position and
‘mailing address or telephone number, who can be notified by
the Director for all matters c¢oncerning the operater or
independent contractor's comprehensive mine safety program.

6.3 Within nineiy--(506)> thirty (30) calendar days after submission of
the initial comprehensive safety program, the Director shall either
approve the program as submitted, or shall reject and return the program
to the operator or independent contractior for —modification and
resubmission, stating in detail the reasons for such rejection. If the
program is rejected, the Director shall give the operatcr or independent
contractor a reasonable length of time to modify and resubmii such

© program. o

Section 38.8.7 Primary Safety Program Components

7.1 Differeni-tfipes-of-comprehensive-mine -—sfasty-programs-may-be
developed -for--eaoh - mHne ~-depending -upon-the--output-of - the-parteuwlar
mine-~-the numbez -of-employees-of the particular-mine,-the-location-oi-the
particular -mine - the physical features of-the-particuler- pine - -6r-3ny-6ther
. aspeei-of-ithe-papticular-mine- decmed-relevant-by-the-operaior--Depending
‘ypon-ithe--safeiy--progranr-needs-—of -a-particular mine r-the-comprehonsive
mine--safety -program-mey--include -any-o7--8ll -of -the -eomponents-seniatied
in-Secetton-7-2-of these miles and regulaticns.
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Depending upon the safety program needs of a particular mine or
independent contracior. the comprehensive mine safety program may
inelude any or =zll of the components coniained in Section 7.2 of these
rules and reculations. Comprehensive mine safety programs submiited by
independent contractors shall address only the specific type of work to be
performed by the contracicr.

7.2 A comprehensive mine safety program may include:

(1) The operator or independent contractor's safety policy for each mine;

(2) The operator or independeni contractor's policies regarding personal
safety proiection of each worker (hard hats, shoes, eie);

(3) Safety training programs and objectives, inecluding any or all of the
following:

{g2) <Classroom training;
{h) Workplace training;
{(¢) Safety meetings, and
{(d) Informal training

(4) The operator or independent contractor's practices and procedures
for promoting: - ’

(a) Safe working practices for personnel,
(b)Y Safe working conditions in the mine environment, and
(¢) Safe working practices for machinery, equipment, and systems.

(53) The operator or independent contractor's emergency provisions and
procedures at the mine; o

(6) The operator or independent contractor's precedures for accident
investigation and reporting, which may include:

(a) Investigation:
(h) Filing;

(¢) Analysis; and
(d) Follow-up

(7) The operator or independent contractcr's practices and precedures
for comprehensive mine safety program promotion and enforcement;
end . :

(8) Such other components deemed necessary by the operator or
independent coniracior to effectuate the goals of Chapter 224,
Article 1A, Section 34 of the Code.

Section 38.8.8 Annual Review of the Comprehensive Mine Safety

Program

8.1 Each operator or independent contractor shall conduct an annual
review of the comprehensive mine salety program in effeet at each mine.
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The purpose of the review shall be ito determine the effectiveness of the
comprehensive mine safety program by evaluating the components of the
program to determine whether medifications to the existing program are
necessary and desirable.

(a) Each operator or independent centractor shall submit to the
Director within thirty (30) days after the anniversary date of the
program, a report which shall contain the findings of the annual reivew,
g statement indicating whether as a result of such review, modificaticns to
the existing program are necessary, and if applicable, proposed
modifications to the existing program. When modifications to the existing
program are submitted, the operator or independent coniractor may
request, and the Director may issue, temporary approval of reguesied
modifications pendmc' the Dlrector g final review and approval.

(b) The Direcior will review the annual report submitted by the
operaicr or independent contractor and will either approve the report, or
reject thé report, stauing in  detsil the reasons. for rejection. The reasons
for rejection may include proposed changes to the program deemed
necessary by the Director and nolt included by the operaior or
independent contractor.

(e) If rejected, the Director shall give the operator cor independent
contractor a reasonable period of time to modify and resubmit such report
and Dproposed modifications. If within thirty (30) calendar days
subseguent to receipt of the rTeport or proposed modifications by the
Director, no action has been taken by the Director, the proposed report
and modifications shzll be considered approved. ) .

(d) The anniversary dete of the program shall be the date the initial
program was approved by the Diresctor.

8.2 The annusal evaluation g¢onducted pursuant to subsection 8.1 of
these rules end regulations, shall include a review of the following items
relating to a particular mine:

(a) Accident rate;

(b) Accident distribution;

{(c¢) A review of wviolations written under Chapter. 22A, Article 1A,
Section 3+ 13 of the Code; and

(d) Fatal szceidents and serious injuries as defined by Title 36,
Series 19, Section 3.2(2).

8.3 At the discretion of the mine operater or independent coniracior,
other sources of information may be used io asceriain performance of the
safety program in the annual evaluation. They may include, but are not
limited to: B :

(a) Mine conditions or changes in mine conditions;

(b) Mining methods or equipment or changes in mining methods_ or
squipment at the mine;

(e¢) Number of working sections at a mine or changes in the number
of working sections at the mine;

(d) Personnel or :management, or changes in personnel or
management;
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(e) Instructors responsible for  safety trainincr or changes in
instructors responsible for safety training and

(f) Findings from safeity observations conducted by respon51ble
mine officials.

Section 38.8.9  Modifications

9.1 The operator or .independent coniractor, in addition to any
revisions or modifications to the mine safety program made in accordance
with Section 8.1 of these rules and regulations, may submit at any time,
proposed modifications cor revisions along with the reasons therefore, to
the Director.

$.2 Within thirty (30) days after receipt by the Director of any
proposed revisions or modifications to the program, the Directer shall
either approve the revisions, or reject the revisicns siating in detail the
reasons for such rejection. If within 30 davs of receipt of such revisions
by the Director no action has been taken, the proposed revisions shall be
taken as approved.

2.3 When revisions to a program are submitted to the Direcior, the
operator or independent contractor may requesi, and the Director may

issue, temporary approval of such revisions pending the Director's final
review and approval.

9.4 The Director may require modiifications to a comprehensive mine
safety program at any time follewing the mvestlgatmn of a fatal acecident
or serious injury, as defined by Tltle 38, Series 19, Section 35.2(2), 1if
such modifications are warranied by ihe findings of the Investigation.

Sectiocn 38.8.10 Review Procedure

10.1 If a comprehensive mine safety program, modifications thereto,
or an eannual report is rejected by the Director pursuant to Section(s)
6.3, 8.1, or 6.2 of these rules and regulations, the operator or .
independent contractor shall be entitled to & hearing before the Director
to contest such rejection. '

10.2 The operator or independent contractor shall notify the Director
within fifteen (13) days of the receipt of such rejection that he is
requesting & hearing and shall state specifically his reasons therefore. A
hearing shall be scheduled within ten (10) days of the receipt of the
request for heamng, and shall be held within twenty (20) days cf such
request.

10.3 Any operator or independent contractor adversely affected by a
decision rendered by the Director pursuant ito subsection 10.2 of these
rules and regulations, may appesal such decisien in accordance with
Chapter 29%A, Section(s) 5 and 8 cf the Code.
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Section 38.8.11 Right of Mine Employees to Review and Comment on the
Comprehensive Mine Safety Program; Posting
Requirements

11.1 Each employee of the mine shall be afforded an opportunity to
review and submit comments to the Director regarding the xitisl-stbmittad-
annual review to the comprehensive mine safety program, any
modifications or revisions tc the program and the annual report. The
operator or independent contractor shall satisfy this requirement by
selecting one of the two methods set out in (a) or (b) below. .

(2) The operator or independent contractor may establish a safety
committee..at the mine. This commiitee shall consist of at least three (3)
non-supervisory employees. Where feasible, the committee should have
representation on each working shift. The reguirements for such
committee may be satizfied with an existing committee for the mine. It
shall be the responsibility of the operator or independent contracior to
provide this committee with the opportunity to review the initial
comprehensive safety progrsm, any modifications or revisions thereto, and
the annual repcert, and to provide written comments and suggestiions to
the Director with copies to the operator or independent contractor. Such
opportunity to review shall be satisfied by compliance with subsection
11.4 of these rules and regulations. [t shall be the responsibility of the
committee to ensure that all employees of the mine have the opportunity to
review and comment on the proposed comprehensive mine safety program,
any proposed modifications or revisionsg thereto, and the annual report.

(b). The operator or independent contractor may hcld a meeting of all
employees of the mine at which mee’ang ihe operator or 1ndependent
contractor shall provide an in-depth review of each of the components of

the comprehensive safety program for the mine. “The purpose of such
meeting is to provide each employee of the mine, the opportunity to
review and comment cn the proposed ccmprehensive safety program, any
moedifications or revisions thereto, and the annual report. Such meeting
shall be held prior to the submittel of the initial program, the submittal
of any modificstions or revisions to such program, and the submittal of
the annual report. The operstor or independent contractor shall notify
the Director and post notice on the mine bulletin board of the time and
place of the meeting at least ten (10) calendar days prior te the meeting.
The Director or hlS authomzed representatlve has the right to attend
such meeting.

i1.2 If the cperator .or independenti contracior selecis a safety
committee (11.i{a)) to satisfy the requirements of subsection 11.1, he
shall provide & minimum of eight (8) hours annual instruction for each
member of the safety committee at each mine, which instruection shall
include materials and training relevant to the review and evaluation of the
compenents of the comprehensive safety program. This instruection may be.
satisfied through other instruction and training programs the cperater or
independent contractor is reguired to provide, as appreved by the -
Director. : :

11.3 Notwithstanding which option the operator or independent
contractor elects to satisfy the requirements of this section, each
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empicyee of the mine has the right to review the proposed comprehensive
mine safety program, any modifications or revisicns thereto, and the

annual report, and to provide commenis to the Dirsctor.

11.4 A copy of the preposed--comprehensivre-mine -safety-dDrogramy
proposed modifications or revisions therete of the existing comprehensive
mine safety program, and the annual report, shall be posted on the mine
bulletin board, as provided in Chapter 22A, Article 1A, Section 16{a), of
the Code, for at least fifteen (13) days prior io the date of submittal to
the Director.

11.5 A copy of the current approved comprehensive mine safety
program shell be made available to any employee of the mine upon request,
and shal®! also he posted on the mine bulletin board as provided in Chapter

22A, Article 1A, Section 16(z) of the Code.

11.8 Independent contractors, as defined by Title 36, Series 20,
Section 3.1(b) of the West Virginia Administrative Regulations, shall have
an approved Comprenensive yine Sately Program before they are allowed to
periorm any work at the mine site.

Section 38.8.12 Miscellaneous

12.1 The Director may develop forms and guidelines to facilitate
development, reéview, and approval of the comprehensive safely program
submiited by each operator or independent centrzctor; provided, however,
that such forms and guidelines cannci modify or expand the requirements
of these rules and regulations.
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